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APPELIiATE CIVIL. 

Before Mr. Justice Hutchins and Mr. Justice Brandt. 

Strinivasa {Second defendant). Appellant v. Narayanasami 
iPlaintiJ), Bespondent.^ [18th September, 188-1.] 

Bent Recovenj Act, Sections 1,9-Demand of patta. 

The Rent Recovery Act does not require that a tenant demanding a patta 
shall apply in writing to the landholder specifying the lands and the fash for 

which the patta is required. 
tR.,12M. 253.] 

The plaintiff, Narayanasami Nayakan, sued the defendant, Strmivasa 
Nayakan, under the Bent Eeoovery .4ct to compel him to grant a patta 

for certain land. 

A patta had been applied for, bat refused. u 

The suit was dismissed by the Deputy Collector of Salem but on 
appeal the District Judge of Salem (E. N. Overbury) decreed in favour of 

‘’^““The defendant then appealed to the High Court on the ground, inter 
alia, that the plaintiff was not entitled to sue, because the demand for a 
patta was uot made in writing and accompanied by a draft muchalka. 
Bamasami Mxtdaliar^ for appellant. 

Hon. Bama Bau and Varada Baa, for respondent. . 

The Court (HUTCHINS and Brandt, JJ.) delivered the following 

JUDGMENT. 

-We consider that there is nothing in the Bent Becovery Act which 
reqnirL that a tenant demanding a patta shall [2] make an application in 
writing accompanied by a statement showing the lands for which he requir¬ 
es a pLa and the fasli for which it is required. The case quoted-Sayirf 
Cfiawdo Miah Sahib y. Laksmana A^vangar (D-is no authority for the 


1884 

SEP. 18. 

Appel¬ 

late 

Civil. 

8 U. 1. 


• Second Appeal 676 of 1884. 
(1) IM. 45. 



1884 

Sep. 18. 

Appel¬ 

late 

Civil. 

8 M. 1. 
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coDtention of fcho appellant’s pleader. The learned .Tud^es who decided 
that case seem to have admitted that Section 7 did not govern Section 9, 
and the decision really amounts to no more than this : that a demand 
made by a landlord for the exchange of patta and muchalka must be 
accompanied by a copy of the patta, or of something showing definitely 
all the terms offered or required. In the present case the landlord must 
have known very well for what lands a patta was demanded and that the 
respondent only required that it should embody the same terms as that 
formerly granted to bis vendor. Section 7 has no bearing on the case 
whatever. The Judge has found as a fact that the demand for a oatta 
was duly made at the time when the sale under the Act took place; the 
tenant for whose arrears the land had been attached bad no saleable inter¬ 
est in the land, he having conveyed the same to the respondent : and the 
appellant had notice of that transfer before he proceeded to sell the sup¬ 
posed interest of the former tenant. 

The only question for decision in this case was whether the respon¬ 
dent was entitled to the patta claimed by him for fasli 1291, and we think 
the District Judge was right in holding that he was entitled to such patta. 

The appeal is dismissed with costs. 


8 H. 2. 

APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and Mr, Justice 

Muttusami Ayyar. 


The Court op Wards {Plaintiff), Petitioner v. Darmalinga 
{Defendant), Respondent* [5th September, 1884.] 

Bent BecoverylAct, Section n^Tender of ■patta. 

When a Collector in a suit brought under the provisions of the Rent Recovery 
Act has decided that a tenant is to accept a patta on certain terms, the land¬ 
holder [3] is not bound to tender such patta for acceptance before suing to enforce 
the terms thereof. 

[Disa.. 25 M. 613 (619); 27 M. 4=13 M.L.J. 469; P., 23 M. 616 ; Cona., 23 M. 623 * 
D., 17 M. 225.] 


This was a suit brought by the Court of Wards on the Small Cause 

side of the Subordinate Judge’s Court at Taojore to recover rent due for 

fasli 1290 (1880-81) from the defendant, a raiyat of the G-andrakottai 
zamindari. 


The defendant having refused to accept a patta and execute a muoh- 

alka for fasli 1290. proceedings were taken against him in the Eevenue 

Court, which decided that he should accept a patta as settled by that 
Court. 

The defendant pleaded that no patta had been tendered. 

The Subordinate Judge (T. Ganapati Ayyar) held that, as there had 

been no actual tender of a patta, the plaintiff could not recover. 

applied to the High Court under Section 622 of the 
i>ode of Civil Procedure to set aside this decree. 

Mr. Shephard, for petitioner. 

Respondent was not represented. 


Civil Revision Petition 172 of 1884. 

2 
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VENKATRAMAYA V. VIRAYA 


B Mad. d 


The Court; (Turner, C.J.. and MuTTUSA^fI Ayvar. T.) delivered tlie 

folio wiog 

JUDGMENT. 

The juJgmaat of the Golleotor amending the patta and informing the 
defe^anb of the terms on which he is to execute a muchalka constitutes 
ft sutlieienb tender to entitle the landlord Do enforce the terms of the 
patta. 

The law nowhere imposes on the landlord the obligation to make a 
tender after judgment, on the other hand it does declare the tenant liable 
to ous^r if ha fails to execute a muchalka within b^n days from the date 
of the Collector’s decision. The decree is set aside, and the Subordinate 
Judge IS directed to pass a fresh decree. 

The costs of this application will abide and follow the result. 


1884 

Sep. 5. 

AppbL' 

LATE 

Civil, 

8 M. 2. 


8 H. 4. 

[4] APPELLATE CIVIL. 

Before Sir Charles A. Tamer, Kt., Chief Justice, and Mr. Justice 

Muttzcsanii Ayyar. 


VBNKATRAilAYA {Plaintiff), Petitioner v. Viraya {Defezidant), 

Respondent.* [3rd October, 1884.] 

Small Cause Court—Jurisdiction^Water-cess—Payinent by landholder—lmnlicd con- 

tract by tenant to recoup. 

If a laudholder pays to Governmeat water-cess which hie tenant is legally bound 
to pay a Small Cause Court constituted under Act XI of 1865 has jurisdiction 

to decide a suit brought by the laudholder against the tenant to recover the 
amount so paid by the laodholdet. 


/>« j application to the High Court under Section 622 of the 

Lode of Civil Procedure to set aside the decree of N, Raghavulu Nayudu 
District Munsif of Bezvada, in Small Cause suit No. 701 of 1883. 

The plaintifif. Raja Venkatramaya Apoa Rau. a zamiodar, sued his 
tenant, Avatapalli Viraya, to recover Rs. 20-5-2. alleging that the 
LoUector had levied water-tax from him and that defendant was bound to 
contribute his share of the tax. 

u j Munsif held that plaintiff had no cause of action, as defendant 
had not cultivated his land during the period for which tax was paid. 

Sadagopacharyar, for petitioner. 

Respondent was not represented. 

It was contended for the plaintiff that there was an implied contract 
'J^ffiiidanb bo recoup the plainti^ for the payment of tax made on 
his behalf, and that such suit was cognizable by a Small Cause Court. 

JUDGMENT. 

The judgment of the Court (Turner, C. J., and Muttusami Ayyar J ) 
was delivered by ' 

Turner, C.J.—Where water-cess is due, it may be recovered in the 
ftame manner as Government revenue, i.e., the land may be [6] sold and 
the rights of all parties other than the Government destroyed. The land- 
^Wner is therefore entitled to pay such cesses whether a personal liability 

* Civil Revision Petition 273 of 1884. 
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for them has been contracted by bis tenants or by himself, and if hia 
tenants are liable to pay the cess, be is entitled to claim from them reim¬ 
bursement in virtue of -what is known as an implied contract. If the claim 
cannot be described as one founded on contract, it can be described as 
arising out of a right to compensation ; in other words, it would be a claim 

for damages. 

The suit is cognizable on the Small Cause Court side of the Munsu s 
Court, and the Munsif should have determined whether or nob the tenant 
was legally bound to pay in whole or in part the amount claimed and 
have passed a decree in accordance with his finding. The decree of the 
Munsif is set aside and a new trial ordered. The costs of this application 
will abide and follow the result. 


8 U. Weir 330. 

APPELLATE CKIMINAL. 
Before Mr. Justice Muitusauii Ayyar. 


Queen-Empress v. Ramakka.* 

[22nd September and 11th October, 1884.] 

Penal Code, Secti&ti 309 —Allempi to commit suicide — Inte^ition —Locus pjcnicentioe. 

R, with the intentioa of committing suicide by throwing herself into a well, 
ran to the well, where she was arrested. She was convicted under Section 309 
of the Indian Penal Code oi having attempted to commit suicide ; 

Held, that the conviction was illegal. 

[D., 32 C. 292 (294)=9 C.W.N. 547-3 

This was a case submitted for the orders of the High Court by 
W. A. Happen, District Magistrate of Kistna. 

The facts appear from the judgment of the High Court (MuttusamI 

Ayyar, J.). 

Counsel were not instructed. 

JUDGMENT. 

The accused quarrelled with her father and brother and ran to a well 
saying that she would fall into it. The [6] first witness for the pro¬ 
secution, who was at the well, heard the alarm raised by the second witness, 
caught the accused, and delivered her into the custody of the Village 
Munsif. Upon these facts, the Second-class Magistrate of Palnad 
(V. Siibramaniam) convicted her of an attempt to commit suicide and sen¬ 
tenced her to four months’ simple imprisonment. There is no doubt that 
the accused intended to commit suicide and that she prepared to carry 
out that intention and proceeded to the well. She might have, however, 
still changed her mind, and she was caught before she did anything 
which might be regarded as the commencement of the offence of 'which 
she is convicted. I set aside the conviction and direct that the accused 
be discharged from custody. 


T Criminal Revision Case 539 of 1884. 
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appellate civil. 

Before Sir Gliarles A. Turner, Kt., Chic/Justice, and Mr. Justice Kenian. 


Palani iDe/e7ida7U), Appellant v. SlVALlNGA {Plaintiff), 

Bespondentff [9th October, 1384.] 

Aot having been advrctis”! fIr'ro\r'Jahrdav° Recovery 

em^:^fe°rd ^ay-Sv^n^^b; troffloel 

Held, that ttie sale was invalid. 

of E- N- Ovnrburv District 
Judge of Salem, reversing the decree of V. Vaithi Ayyar, District Munsif 

of Namakal, m suit 212 of 1832 yyai, iviunsit 

Eecopry Act aiadrasYr^^ 

for sale on^th'et“tlf'tni”" property was advertised 

wL held L th m ' ‘ho sAle 

ram,ir^e fish Novemher ; held that Sectiou 33 of the Act did not 

plaimiV ^ oircumstanoes. and decreed for 

Defendant appealed. 

^lashtjam Ay^ja^igo.r, for appellant. 

HcLina^cirtii Muddliar^ for roBoondent. 

The Court (Turner, C.J., and Kernan, J.) delivered the following 

JUDGMENT. 

1 G deputed to hold the sale remrted that on the date of the 

sale tiie tom-tom was beaten, but that no persons collected to enable him 

to put up the property for sale. He therefore adjourned the sale to the 
following day. 

Although the officer deputed to make a sale under the Civil Procedure 

1 * ^ * is no Dower to do so given to the 

officer making a sale under the Rent Act. We need not now consider 
whether, if a sale of several lots was commenced on the appointed day and 
for want of time could not be concluded on that day, the officer might not 
PC competent to continue the sale on the following dav. But, whereas in 
phis instance no persons attended, it was the duty of the officer to report 
to the Court the failure to 8«ll, and a fresh order might have been issued 
with a new proclamation. The sale must be set aside and the decree of 
the Appellate Court reversed and that of the Munsif restored, bub, as the 
appellant book no steps bo set aside the sale, without costs. 


1884 

Out. 9. 

Appel¬ 

late 

Civil. 

8 M. 6, 


* Second Appeal No. 596 of 1681. 

5 



8 Mad. 8 


IKDIAN DECISIONS, NEY? SERIES [YoL 

8 M. 8. 

[8] APPELLATE CIVIL. 

Before Nr. Justice Nutiusami Ayyar and Mr. Justice Brandt. 


LATE 

Civil. 
8 H. 8. 


[R., 11 M. 130] 

This ^as a case stated under Section C17 of the Code of Civil 
Proceduie by M. Cross, Subordinate Judge of Kumbakonam. 

On tbe application of Kabanarama Bbagavatbar, decree-holder in 
Small Cause suit 53 of 1882 m tbe Subordinate Court, tbe decree was 
sent under Section 20 of Act XI of 1865 to the District Munsif's Court at 
ValangicDan,for execution against tbeimmoveable property of the judgment- 
debtor, Kanga Soiagan. 

Tbe District Munsif rejected tbe application for execution on the 
ground that, the Subordinate Court itseii having jurisdiction over the 
immoveable property against which tbe decree was to be executed, the 
decree could not be transferred to the Munsil’s Court for execution. 

Tbe question whether tbe procedure of ib© Subordinate Court, which 
had been followed since 1862, was correct, was submitted to tbe High 
Court for cecisioo. 

Counsel were not instructed. 

JUDGMENT. 

[91 The judgment of the Court (Mdttusami Avyar and BrandT, 
JJ.) was delivered by 

Muttusami Ayyar, J. —Under Section 20 of Act XI of 1865, any 
Court having general jurisdiction in tbe place in which tbe immoveable 
pioperty is situated is bound to execute the decree. Although tbe Small 
Cause Judge has in this case been invested with tbe general jurisdiction 
of a Subordinate Judge, Section 20 has not been repeaUd, and the power 
conferred by it upon the District Munsif having general jurisdiction has 
not been taken away. In Gopal v. Nanku (l) it was only held that the 
Subordinate Judge having general jurisdiction was entitled to execute his 
own decree as a Small Cause Judge under Section 20. As Act XI of 186& 
is a special enactment, we are not prepared to hold that it is modified by 
Section 223 of the Civil Procedure Code. 


Kahanarama {Decree-holder), Appellant v. Ranga 
{Judgment-debtor), Bespondent." [I6th October, 1884.] 

Act XI o/ lbt&. Section iO —Cixil Froieowe Lode, Section 22Z—Small cause decree of 
Subordinate Juatjc—Fiecntion .\ga\nst immoveable property—Co-irdinate jurisdic- 
twn oj Subord\nate Juaye ana District Munsif—Krecution by District Munsif. 

Tbe Court of a Subordinate Judge and that of a District Munsif had jurisdic¬ 
tion over certain nomovcable property. 

A small cause dterte of the former Court having been sent by the Subordinate 
Judge to ibe Court, ot tbe District, Munsif for execution against tbe said property 
under the provisions of Section 20 ot Act XI of 1665, the application for execution 
was rejected by tbe Munsii on tbe ground ibat this procedure was illegal. 

Meld, that Section 20 of Act XI of 1665 was not modified by Section 223 of the 
Code of Civil Procedure, and tbiit the Muosifs Court was, therefore, bound to 
execute tbe decree. 


1884 

OCT. 16. 


Appel- 


• Referred Case 12 of 1884. 
(1) 1 A. 624, 
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The language of Section 20 does not I'esferiot it to oases in M’hioh the 
Small Cause Judge has no general jurisdiction. There may be oases in 
which the decree-holder may find it more convenient to execute the decree 
against immoveable property in a Munsif's Court than in the Subordinate 
Court. We are of opinion that the District Munsif is bound to proceed 
with the execution of the decree as directed by Section 20 of Act XI of 
1865. 


8 U. 9. 

APPELLATE CIVIL. 

BcfoTQ Sir CJicirlcs A. Turner, Kt., Chief Justice, and lilr. Justice Kcruan. 


SUBBA {Plaintiff), Appellant v. Venkata {Defendant), Respondentff 

[9th October, 1884.] 

Bent Recovery Acl,\Sections i, 2—Landholder—Distraint, 

V leased certaia fields to S at a single rent. Of these fields, some were held by 
\ under a raiyat»wari patta, but tb© patta for the rest stood in ih© names of V’s 
vendors. \ distrained for arrcire of rent utider the provisions of the Rent 
Recovery Act: 

^ [103 Held, that V was not a landholder within the dtlinition in the said Act 
in respect of the latter fields, and, therefore, that the distraint was illegal. 

The plaintiff, Subbayyar, sued the defendant, Yellari Venkatarayar, for 
Rs. 1,027-2-8, damages caused by an alleged illegal distraint under the 
Rent Recovery Act (Madras Act VIII of 1865). 

The Subordinate Judge of Cuddalore (Adiappa ChettiarJ, to whose 
Court the case had been transferred from tliad of t!ie District Munsif of 
Chidambaram, held that the distraint was illegal and gave the plaintiff a 
decree for Rs. 261-1-0. 

On appeal, the District Judge of vSoutb Arcot {J. Hope) reversed this 
decree and dismissed the suit. 

The plaintiff appealed to the High Court. 

Balaji Ran, for appellant. 

Gopalacharyar, for respondent. 

JUDGMENT. 

The facts necessary for the purpose of this report appear from the 
judgment of the Court (Turner, C.J. and Kernan, J.) wliich was 
delivered by 

Turner, G. J.—This suit was brought to recover damages for a dis¬ 
traint for arrears of rent, which the plaintiff asserts was illegal. It appears 
that he held 65 kanis of land under the defendant at a single rent of 850 
kalams of paddy and 300 bundles of straw, and that he bad executed a 
muobalka. The defendant held 57 kanis out of the land leased under a 
raiyatwari patta, as to the residue of the land the patta stood in the name 
of the deJendant's vendors ; but the defendant bad paid revenue due in 
respect of one plot of this land from 1873 and that due in respect of an¬ 
other plot from 1876. 

' On the part of the plaintiff, it is contended that, in respect of the 
land in excess of 57 kanis, the defendant was not a landholder within the 
definition of that term in the Rent Act, and that inasmuch as the whole 


1884 

OOT. IG. 

Aptre- 

LATE 

Civil. 

8 H. 8. 


* Second Appeal 805 of 1683. 
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65 kaais were held on a single rent, the defendant was not at liberty to 
distrain. We are obliged to hold that the objection is well founded. 

When the rent is payable in one sum in respect of land of which the 
landlord is the registered owner, or otherwise subject to the payment of 
rev'enue direct to Government, as well as of land in respact of which he 
has no such direct liability, we cannot allocate the rent and say that tne 
distraint was good in respect of so much of the balance due and that it was 
illegal and [H] unauthorized in respect of the residue. The decree of the 
Lower Apoellate Court must he set aside and that of the Court of First 
Instance restored with costs in all Courts. 


8 M. 11 (F.B.) = 1 Weir 902. 

APPELLATE CIVIL—FULL BENCH. 

Before Sir Charles A. Turner, Kt., Chief Justice, Mr. Justice 
Kernan, Mr. Justice MtUtusami Ayyar, Mr. Justice Hutchins, 

and Mr. Justice Brandt. 


Bbference under Stamp Act, Section 46.* [17th October, 1884.] 

Sicinip Act, Sections 61, 64— Receipt—Acfinowledgnieni by letter. 

Where the receipt of raonoy exceeding twenty rupees, in eati^facKon of a 
debt, is acknowledged by letter without a receipt stamp being affixed, the 
writer is liable to punishment under Section 61 of the Indian Stamp Act, 1879. 

This was a case referred, for the decision of the High Court, by the 
Board of Revenue under Section 46 of the Indian Stamp Act, 1879. The 
circumstances which led to this reference were as follows :— 

In calendar case 21 of 1884 on the file of the Deouty Magistrate of 
Salem, Viramuttu Padiachi. mittadar of Chekkadipatti, was tried for an 
offence against the Stamp Law in having written and sent, without affix¬ 
ing thereto a receipt 'stamp, the following letter :— 

I am doing well through your wishes, and request that you will 
kindly communicate about your welfare. I received through your peon, 
Padsha, son of Karutha Roubben, Rs. 100, being the balance left after 
payment of Rs. 100 made by you out of the sale-value of my pony sold to 
you for Rs. 200. I also learnt that you want the saddle and bridle, &c. 
If you want them, come over immediately and take them. Their value 
18 Rs. 50, Please write to me for any other thing that you may want me 
to do for you.” 

The Deputy Magistrate being of opinion that the mention of a receipt 
of money in a letter could nob make the letter liable to stamp duty, dis¬ 
charged the accused. 

On the 12th of August 1884. this case was referred, undpr Section 438 

of the Code of Criminal Procedure, for the orders of the [12] High Court 

by C. W. W. Martin, Acting District Magistrate of Salem, on the ground 
that the order was illegal. 

On the 19th of August the case was disposed of by Hutchins J, 
who delivered the following ’ ** 

n 

* Referred Case 7 of 1884. 
t Another reading is *' October 1.” 
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JUDGMKNT. 

The neiileofe to cive a staiiipod rocoint ia dealt with l)y a ajiocial sec¬ 
tion of the Stamp Act, ri:., the iMth. It is only piitiislial>lo if there lias 
been a demand under Section 08 , or iftlio sum is fraudulently understated. 

There is no ground for this Court to interfere. 

On the 30th August the Collector of Salem (G. IMcWatters). being 
of opinion that this judgment contlict.Hl with a ruling of the Board of 
Revenue, dated 13ch November 1883, brought the matter to the notice of 
the Board of Revenue. 

On the 20th September, the Board of Revenue passed the following 
Resolution ;— 

“ This decision of the Honorable Mr. Justice Hutchins is opnosod to 
the opinion of the Board and to the instructions which r.hev have issued 
to Collectors. The Board, therefore, under Section 40 of Act I of 1879, 
resolve to state this case for the opinion of tlie High Court, in order that 

it may be decided by a Full Bench. 

*' Any person who writes a receipt for a sum exceeding Rs. 20. with¬ 
out affixing a stamp, commits an offence under Section G1 of the Stamp 
Act, for the receipt is an instrument chargeable with duty (<vV/c’ Section 3 
(17) and Schedule 1. Art. 52), and until a one-anna stamp is affixed the 
iDstrumeot is not duly stamped. 

** It is true that there are other offences connected with receipts. 
Section 58 directs that a person receiving more than Rs. 20 shall, on 
demand, give a duly stamped receipt, and Section 64 provides a penalty for 
the refusal to give a receint and for fraudulent under-statement of the 
amount ; but these special offences created by Sections 58 and 04 in no 
way alter the fact that an unstamped receipt is an instrument phargoable 
with duty and not dulv stamped within the meaning of Section 01. 

A parallel may be found in regard to insurances. Sections 65 and 66 
create special offences in resnect of insurance policies, but if a Collector 
ordered a prosecution under Section 61 in the case of an insurance poliev 
not duly stamped, it would be no defence to urge that the offences con¬ 
templated by Sections 65 and 66 had not been committed. 

[13] “ The Board, therefore, are of opinion that, whether or not a 
demand was made, a receipt for more than Rs. 20 is an instrument charge¬ 
able with duty of one anna, and, if such I’eceipt is not duly stamped, the 
person executing it is liable to a penalty under Section 61. 

“ The acting Third Member of the Board is not a partv to these 
proceedings, and has recorded a minute of dissent to the effect that a 
'receipt de 6 ned in Section 3 (17) of the Act becomes such for the penal 
purposes of the Act, only when it is given in answer to the demand made 

under Section 58.” . _ , . if / ..u 

The Government Pleader (Mr, Shephard) appeared on behalf of the 

Board of Revenue. 

The judgment of the Full Bench (Turner, C J., KERNAN, MuttU- 
SAWMI Ayyar. Hutchins, and Brandt, JJ.) was delivered by 

Turner, C.J.—Assuming that this is a matter in which a reference 
may be made! we reply that the accused could not be convicted under Sec- 
tion 64 of the Act. for no one of the offences constituted by that Section 
were committed by him. He did not refuse nor neglect to give a receipt, 
nor did he with inteob to defraud the revenue give a receipt for less than 
Rs. 20 when he had received more, nor did he with the like intent sepa¬ 
rate or divide the money or property paid or delivered. 
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But the accused was liable to cooviction under Section 61, for the 
letter was a receipt and as such chargeable with duty, and the accused 
signed it otherwise than as a witness without its being properly stamped. 

Hutchins, J. —I only wish to add that, although I have now no 
doubt that my reason for declining to interfere on the Criminal Eeference 
was wrong, I am equally sure that it was not a case in which this Court 
ought to have interfered to the prejudice of the accused by ordering a new 
trial. If I had been overruling any judicial order, I should have given the 
point DOW referred to us better consideration, but being satisfied that I 
ought not to interfere I disposed of the matter somewhat hastily. 


8 H. 14 fF.B ). 

[14] APPELLATE CIVIL—FULL BENCH. 

htforc Sir Charles A. Turner, Kt., Chief Justice, Justice Kernan, 
Idr. Justice Aluttusajui Ayyar, Mr. Justice Hutchins, and 

Mr. Justice Brandt. 


In the matter of the petition of Parthasaradi." 

[7th October, 1884.] 

Stamp Act, Sch ii7 ; Sch.II, Art. 11 (a}~VaHl~Entrj/ on roll of advocates^ 

L.tempUon Jrom duty. j >■ 

Article II (a) of Schedule II of the InJian Stamp Act. 1879, {which 
^empts horn duty the entry of au advocate, vakil orattornoyon the roll of any 

ro%®a^ cbar'fAr'l^^” been enrolled in a High Court established Oy 

^7 of Bohodu^e [ thelld°ActV " 

[R.. 36 C. 645 = 9 ('.L.J. 6-21 (62-2).] 

October, Mr. Grant moved before tbe Appellate Court 
(IDHNM, C J., aud Brandt, j.) that M. 0. Partbasaradi Avyangar be 
entered ou the roll of advocates of the High Court. 

Arfi exemption from stamp duty, leviable under 

^nvlu’d 1 inasmuch as he had already, in April, 1880, been 

eniolled as a vakil of tbo High Court and his name was still upon the roll 
of vakils, ^ 

The question—Whether the petitioner was liable to dutv on enrol¬ 
ment as an advocate—was referred to a Full Bench. 

AH. Grant for petitioner.—The stamp fee under the Stamp Act 1879 

as advocate, vakil or attorney, is Rs 50o’ 

oann^ h a person appears on the roll, he 

cannot be lequirea to pay a fee for entry either in the High Court 
which he IS enrolled or m any other Court, whether he desires to be 
enro ed in the same or any other character than that in which be hL been 
enro led. A second entry fee could be claimed only if the words “ as such" 


• C.M.P,, 609 of 1884. 
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JUDGMKNT. 1884 

The judgment of the Full Bench (TURNER, C.J., Kernan, 
Muitusami Ayyar, Hutchins nnd Brandt, JJ.J \ia.s delivered by Full 

Turner, C.J.—In our judgment the petitioner is within the terms of BENCH. 

the exemption. He has been already enrolled in a High Court and he- 

has paid Es, 500 for entry on the roll. The tax is one which is peculiar 8 M. 14 
to the profession of the la^Y, and it may be that the legislature considered (F.B.). 


it sufficient to demand from a member of the profession the payment of a 
single fee, whether such member was first enrolled as an attorney, or as a 
vakil, and then proceeded to qualify as an advocate. 

However this may be, we are bound to give effect to the terms of the 
exemption, unless it can be collected from the context that they are 
intended to bear a sense other than their ordinary sense: and here no 
such inference can be so collected. 


8 M. 15 (F B.) 

APPELLATE CIVIL.—FULL BENCH. 

Before Sir Charles A. Turner, Kt., Chief J%t.stice, Mr. Justice Kernan, 

and Mr. Justice Brandt. 


Befebence under Stmap Act, Section 46."' 


[23rd September, 18B4.j 


Stamp Act, s. 4 <r), Sch. I. Art. 5— CorirL Fees Act, 6ch. II, Art. 1 {b)—Fititioii to 
witlidraio suit — Agreement-^Bond. 

A petition, stamped as an agreemeoL. having been presented to » Dietrict 
Court by the parties to a suit, informing the Court ibat ibey had tnteri'rt into 
an agreement, whereby, tnier alia, the defendant was bound to deliver lo the 
plainiiS certain wood, and ceouesting that the suit might be lemovtd from ibe 
file, the District Judge impounded it, levied a sum for insuffioeut stamp duty 
and a penalty, on the ground that it vvks a bond, aud forwarded it to ibe 
Collector. 

Upon a reference made by the Board of Revenue at the instauLe of ibe 

Collector. t o u 

Held, that the duty leviable v?as a Court-fee stamp under Article 1 (£>) of bch. 

II of the Court Fees Act, 1870- 

This was a case stated by the Board of Eevenuo under Section 46 of 
the Indian Stamp Act, 1879. 

[16] The facts a»e set out in the following letter from the Collector 
of Cbingleput (J. F. Price) to the Board nf Revenue, dated 18tb April 

1884 

“ I have the honor to submit a translation of document, a copy of 
which was sent to me, under Section 35 of the Stamp Act, by the District 
Judge, as I consider that Stamp duty and penalty have been impropeily 

levied upon it. . , r. * . u i. 

“I cannot make this reference under Section 45 of toe Stamp Act, but 

Section 46 provides that the Board of Revenue can refer any case coming 
to its notice in any way soever to the High Court. This, I consider, 
warrants my bringing this one forward. The document is clearly a 
razinams, or deed setting forth that the parties have compromised and 
that the plaintiff withdraws. In it, it is stated, that the defendant having 
agreed to deliver certain wood within a certain time, in accordance with 
an agreement made, and to receive Rs. 60. the parties have settled matters 

and request the dismissal of the suit._ 

• Referred Oase 4 of 1684. 
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“ The District Judge impounded this document, which bore a stamp 
of As. 8, aud levied Rs. 1-8-0 as deficieut Stamp duty and Rs. 15 as 

penalty. 

“On my asking him the ground for this, he replied that the docu¬ 
ment is a bond, inasmuch as it is an agreement to deliver ‘40 tons of 
casuarina wood, being agricultural prodtice.’ But this does not seem to 
be the case, for there was evidently another prior agreement and the 
document says, that, as there has been an agreement made to a certain 
effect, the suit should be dismissed ; and the paper is signed by both 
parties. Furtljer, if the document was one binding the defendant to deliver 
40 tons of casuarina wood, I do not think that this would be ‘ agricultural 
produce ’ within the meaning of the Stamp Act. One would hardly call 
teak logs from the Nilambur plantations ‘agricultural produce,’ and if 
one would not, why should casuarina logs be included under that head ? 

It appears to me that tlie instrument under reference is merely 
an agreement and nothing more. There are hundreds of these filed 
every year in Civil Courts, and they all. as f.ar as I know, bear an eight- 
anna stamp. If the learned Judge's view is correct, the majority of these, 
where they contain any mention of the agreement upon which a com¬ 
promise is based, are incorrectly stamped. It seems to me, therefore, 
nesiiable, botii in the interests ClT] of the oublic and those of the stamp 
revenue, that an autiioritative decision should be obtained as to what they 
should be considered.” 

The resolution of the Board of Revenue, dated lObh May 1884, was 
as follows:— 

The Board do not consider that timber is agricultural produce within 
the meaning of Section 3. Clause 4 (c). Act 1 of 1879. The District 
Judge of Cliingleput appears to have held that the fire-wood mentioned in 
the document was agricultural produce because it was the produce of 
casuarina plantations, but there is nothing in the document about 

casuarina wood, and the terms of the document would be satisfied if defend¬ 
ant delivered junglewood. 

Moreover, the Board consider that the document is an agreement 
and not a bond obliging the defendant to deliver the wood. As the 
District Judge, however, has taken a different view, and as the question 
IS one of general importance, it will be referred to the High Court.” 

CouDsel were not instructed. 


JUDGMENT. 

(Turner, C.J., Keenan and 

Brandt, JJ.) was delivered by 

document is a petition to the Court, informing 
the Court of an agreement into which the parties have entered for the 
compromise of the suit, and praying for the removal of the suit from the 

^he'Cotrt^Kee' 'aV f'uT with a stamp under 

the Court Fees Act, Schedule II, Article 1 (6). ^ 

The sums improperly levied by the Judge should be returned. 
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8 H. la (F.B.)=ig Ind. Jur. 73 = 2 Weir. 640. 

[18] APPELLATE CRIMINAL—FULL BENCH. 

Before Sir Charles A, Turnery Kt., Chief Justicey Mr. Justice 
Muiinsami Ayyar, Mr. Justice Hutchins, and Mr. Justice Brandt. 


In the matter of the petition of Padmanabha.* 

[3rd and 18tb October, 1884.] 

Criminal Procedure Code, Ss. 17,435, District Magistrate—Power to revise proceed¬ 
ings of Sub-Divtsional Magistrate of tiie firstclass — Inferior," ‘‘ Subordinate" 
Magistrates—Reason of distinction. 

Under section 435 o! the Code of Criminal Procedure, a District Magistrate has 
power to call for, and examine, i^be record of aproceeding before a Sub-Divisional 
Magistrate of the first class. 

Nobin Eristo Mookerjee v. Russick Lall Laha (I.L.R. 10 Cal. 268} dissented 
from. 

[R., 12 C. 473 (475); 9 Cr.L.J. 104 (105). =25 P.R. 1903. Cr.] 

An applioabion under Section 435 of the Code of Criminal Procedure 
having been made to District Magistrate of Nellore (J. GROSE,) by one 
Nidamanuri Padmanabha Settitocali for, and examine, the record of a 
case in which a complaint of cheating had been dismissed by the Naidupet 
Sub-Divisional Magistrate of the hrst class, the District Magistrate 
rejected it on the ground that he had no jurisdiction, following the 
decision of the High Court at Calcutta in Nobin Kristo Mookerjee v. 
BussickLall Laha (1). 

The records of the case were called for by the High Court, and the 
case was referred to a Full Bench by Turner, C.J., and Muttusami 
Ayyae, J., on the 3rd of October. 

Counsel were not instructed. 

JUDGMENT. 

The judgment of the Full Bench (TURNER, C.J., Muttusami Ayyar, 
Hutchins and Brandt, JJ.) was delivered by 

Turner, O.J.—An application was made to the Magistrate of the 
District to call for, and examine, the record of a case in which a complaint 
of the offence of cheating, punishable under Section 417 of the Indian 
Penal Code, had been dismissed by a First-class Magistrate under 
Section 203 of the Code of Criminal Procedure. The Magistrate of the 
District entertaining some doubt as to his power in consequence of the 
decision of the High Court, Calcutta, in Nobin Kristo Mokerjee v. liussick 
Lall Laha (l), applied to this Court for instructions. As the Court does 
not give extra-judicial opinions on questions so submitted, be was directed 
bo pass orders [19] and submit his proceedings for revision, that the 
point might be duly determined. 

We have considered the decision to which our attention has been 
called, and, with the highest respect for the learned Judges by whom it 
was passed, we feel constrained to a conclusion different from that at 
which they have arrived. 

It appears to us that the group of Sections 435 to 439 of the Code of 
Oriminal Procedure must be read together. Section 435 empowers the 

•_ • Criminal Revision Case 574 of 1884. 

. . . (1) IOC. 268. 


1884 

OCT. 18. 

Full 

Bench. 

8 M. 18 
(F.B.).= 

9 Ind Jur. 
73=2 Weir 
540. 
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1884i Courts therein named to call for the proceedings of any inferior Criminal 
Oct. 18. Court within the local limits of their jurisdiction, and goes on to declare 
what course is to be pursued by one of the Courts to whom the power is 
Full given, the Court of the Sub-Divisional Magistrate, when the Court coo- 
Bench. ceives that further action is necessary. The following sections indicate 
what course is to be taken bv the Courts superior to that of the Sub- 
Divisionai Magistrate :—Under Section 437 the District Magistrate may 
direct any Subordinate Magistrate to make farther inquiry into any 
9 lad. Jur. complaint which has been dismissed under Seccion 203, <to. This power. 
73-2 Weir. jg obvious from the first words of the section, the Magistrate of the 

District may use on examining any record under Section 435. Hence we 
see that the term subordinate ” is comprised in thet.erm “ inferior ” used 
in Section 435. The reason for the employment of the latter term in 
Sections 435 and 436 was that in both those sections the Court of Session 
and the District Magistrate are combined, and the Magistrates (other than 
the District Magistrate) though subordinate to the District Magistrate 
are not so generally to the Court of Session. It was necessary, therefore, 
in Sections 435 and 436 to employ a term applicable to the relations of 
the magistracy both to the supervising authority and the appellate 
tribunal. 

When we come to Section 437, in which the District Magistrate is 
dealt with separately from the Court of Session, the nse of the term 
inferior is no longer necessary and accordingly we find the term used 
is ■ subordinate.” Reading Sections 435 and 437 with Section 17, we 
hold that the District Magistrate had jurisdiction to entertain the appli¬ 
cation, and, setting aside his order, we direct him to restore the applica¬ 
tion to the file and dispose of it on the merits. 


8 M. 20. 

[20] APPELLATE CIVIL. 

Sefore Sir Charles A. Turner, Kt., Chief Justice, and 

Mr. Justice Hutchins. 




Krishnasami (Plaintiff), Petitioner v. G. A. Engel (Defendant), 

Itespo7%dent.'^ [7th November, 1884.] 

before judgment-Property 

of the Coda of Owil Pcooeduta 

[F., 5 Bern L R 570 (573 574) ; 14 Bur. I-.B. 13R = U.B.R. (1907) 11 Qr. C.P.O 648- 
Ij.B.R. (1893 1900)56 (57) ; 3 L.B.R. 955 (256) ; R., 39 C. 104 (116)—14 PIT* 
228 = 16 C.W N, 402=11 lod Oa,. 417 (422 ; 24 M.L J TO=13 m£t 207i' 
18 led. Gas. 498=(1913) M.W.N. 136 (137); 1 L.B R. 310 (311),] 

nf PivM P S'eti Gourti, under Section 622 of the Code 

fhfp of J. W. Handley, Chief Judge of 

rejecting an application made by the 
plaintiffs, Krishnasami Chetci and others, in suit 19216 of 1884, to attach 

before ju^dgment a sum of money belonging to the defendant in the said 

faa^^i^ftheOhie^^ Madras Say at 

• Civil Revision Petition 385 of 1884. 
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8 Mad. 21 


mj 


The Chief Judge in rejeobingthe applioatioo stated that it had been ruled 
by the Full Court that th« Oonrb had no jurisdiotion to attach before 
judgment, under Sections 483, 484, and G48, property out of the jurisdic¬ 
tion of the Court. 

Laing, for petitioner. 

Respondent was not represented. 

JUDGMENT. 

The judgment of the Court (TtJRNEH, O.J.. and Hutchins, J.) was 

delivered by 

Turner, C.J. — We agree with the learned Judges of the Presideucy 
Small Cause Court that Sections 483 and 4S4 warrant the attachment 
before judgment only of property within the iurisdietion of the Court. 
The plaintiff, it is provided, may apply to the Court to direct that any 
portion of the property of the defendant within the jurisdiction of the 
Court shall be attached. This limitation of the anplication governs the 
proceedings which follow it and regulates the power of the Court. The 
words” within the jurisdiction [21] of the Court” were introduced into 
the Code for the first time by the Act of 1879 and appear to embody the 
result of rulings which had bean passed before Section 648 was a part of 
the Code. 

The Section 648 does not authorize the Court to attach any property 
which it is not authorized to attach by any other sections of the Code, 
though it permits it to transmit its order where such an order may be 
made for execution beyond the local limits of its jurisdiction. The words 
ate “where any Court desires...that any property shall be attached under 
any provision of this Code.” 

There are sections of the Code other than Sections 483 and 484, 
which authorize the attachment of property without qualification as to its 
location, and when it has made orders under these sections, the Court 
can avail itself of the powers given by Section 648, namely, as has been 
pointed out by the learned Second Judge, Section 168 of the Code in the 
case of all Courts, and in the case of Courts other than Small Causa 
Courts, Section 493. 

We affirm the order of the Small Cause Court and reject the peti¬ 
tion. 


8 M. 21. 

APPELLATE CIVIL. 

Before Mr, Justice Muttusami Ayyar and Mr. Justice Brandt. 


SUBBA {Judgment-creditor), Appellant v. Venkata {Jicdgment- 
debtor), Respondent.* [16th October, 1884.] 

Civil Procedure Code, Section 3il—Decree~-Execulion~Arrest~~Non-pay7nent of Sub- 
eieience money—Discharge — Re-arrest- 

The disoharge of a judgment-debtor before imprisonment on account of the 
DOQ'paymeat of the sub-flisteuce-money for the debtor ie no bar to the debtor 

being re-arrested. 

IP., 26 A. 817=-A.W.N. (1904) Q2 ; 23 0. 128.) 


• Appeal againab app3Uat® order, No. 29 of 1884. 
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This was an appeal against an order of E. N. Overbury, District Judge 
of Salem, confirming an order of P. A. Laksbmana Chetti, District Munsif 
of Hosur, dismissing an application made by Kotba Subba Cbetti^ 
judgment-creditor, for execution of the decree in suit No. 18 of 1875 by 
arrest of the person of the debtor, Namala Venkataramana Ayyan. 

[22] The application was opposed on the ground, inter alia, that it 
was barred, inasmuch as the debtor bad been arrested on a former 
occasion and discharged from custody because the creditor had not 
deposited subsistence-money. 

The District Judge held that the creditor had, by his conduct, waived 
bis remedy against the person of the debtor. 

Ramasami Mudaiiar, for appellant. 

Kespondent was not represented. 

JUDGMENT. 


The judgment of the Court (MuttusamI Ayvar and Brandt, JJ.) 
was delivered by 

Muttdsami AyYAR, J,— The respondent was discharged after arrest 
on the ground that no subsistence-money was deposited by the appellant. 
It does not appear that he was discharged from jail. It is only when he 
has been imprisoned in, and discharged from, jail that be cannot be 
re-aiTested under the decree, in execution of which he was once imprisoned. 

We set aside the order of the Lower Courts. We shall make no 
order as to costs. 


8 U. 22. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Brandt. 


Kamaraja [Appellant) v. The Secretary op State for India 
(Bespoftde?ii)." LlGtb October and 6th November, 1884.] 

Madras Forest Act, Section \0—Appeal to Die District Court—Court Fees Act Sch. II 
Art. 11 (a), Art. 17, cl. VI. 

An appeal to the District Court from the rejection of a claim by a Forest 
Settlement officer under Cl. II of Section 10 of the Madras Forest Act. 188-2 falls 
under Art 17. Cl. VI. and not under Art. 11 {a), ol Sch. II of the Court Fees Act 
1870. 

This was a case referred, for the decision of the High Court, under 
Section 617 of the Code of Civil Procedure by the District Judge of 
Madura (E. Turner). 

The case was stated as follows :— 

“Mr. Pole, counsel on behalf of the appellant, presents this appeal 
against the decision of F. B. Robinson, Forest Settlement [23] officer 
under Act V of 1882, and pays Court-fee of As. 8 for the appeal, urging 
that no provision has been made about Court fees either in the Court Epar 
A ct VII of 1870, or Madras Forest Act V of 1882 

" This is an appeal Preferred to this Court in respect of a rejected 
claim uuder.Cl. II, Section 10 of Madras Forest Act V of 1882 No provision 
was made m the Court Fees Act, 1870, about Court fees payable on such 
appeals, as tne fiorest Act came into force long after it. The appeal 

• Referred case 10 of 1884, 


16 



KAMARAJA V. THE SECRETARY OP STAJE 


8 Mad. 24 


111 .] 


involves a olaim to an intended reserve under the Forest Act and it is not 
possible to estimate the subject-matter at a money-value. I am, therefore, 
of opinion that the Court fee payable on this appeal is Rs. 10 as provided 
for in art, 17 (VI) of sob. II, Court Fees Act, 1870. 

“ Under these oiroumstances, the question I propose to submit for 
the opinion of their Lordships is—Whether Court fee payable on this 
appeal is Rs. 10 or As. 8 ? 

“The question is an important one, because similar questions may 
arise. The appellant’s counsel also wished that I should refer the 
question. ” 

Mr. Grant, for appellant. 

Respondent was not represented. 

The judgment of the Court (MUTTUSARII Ayyar and BRANDT, JJ.) 
was delivered by — 

JUDGMENT. 


1884 

Nov. C. 

Appel¬ 

late 

Civil. 

8 H. 22. 


Brandt, J.-- A notification having been published by Government 
under Section 4 of the Forest Act (Madras Act V of 1882), declaring that 
it U proposed to constitute certain land a reserved forest, the zamindar of 
Bodinayakanur put in a olaim before the Forest Settlement officer to the 
Thambiran forest, included in or constituting such proposed reserved 
forest. 

The olaim was wholly rejected, and the zamindar preferred an appeal 
to the District Court in respect of the rejection of his claim. 

The appeal was presented with an eight-anna Court fee stamp affixed 
thereto. 

The District Judge refers to this Court the question—What is the 
Court fee stamp leviable on such an appeal? expressing an opinion that 
the Court fee payable is Rs. 10, as provided in sob. II, art. 17, cl. VI, as 
on an appeal in a suit where it is not possible to estimate at a money- 
value the subject-matter of the suit, aud not otherwise provided for in 
the Act. 

[24] It is contended before US that the memorandum of appeal is 
correctly stamped, having regard to art. 11, sch. II, of the Court Fees 
Act; this being an appeal not from an order rejecting a plaint or from a 
decree or from an order having the force of a decree. 

We think that the decision of the Forest Settlement officer upon the 
claim must be regarded as a decision in proceedings in the nature of a 
suit. The jurisdiction of the civil Courts is entirely excluded between the 
dates of the publication of the notification under Section 4 and of the notifi¬ 
cation declaring the forest to be reserved, except as specially provided, and 
the decision of the District Court in appeal under Section 10 of the Act in 
the case of a claim to a right in or over any land, other than rights of the 
kind specified in olauaes (a), (6), (c) and (d) of Section 10, is no doubt final 
in so far as proceedings under the Act are concerned—and the procedure 
prescribed in Sections 8 and 9 of the Act appears to indicate that the 
inquiry is to be conducted in the manner prescribed in the case of a suit 
in an appealable case. 

Wo are of opinion than that the stamp duty payable in respect of the 
appeal to the District Court U Rs. 10 under art. 17, cl. VI, sch. II, of the 
Court Fees Act. 


M 
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FULL BENCH. 

Bcjorc Sir Charles A. Turner, KL, Chief Justice, Air. Justice 

Kcrnan, and Air. Justice Hutchins. 


In the matter of the petition op John Wall.vce, 

[21st July. 1884.] 

Jurisdiction—Complaint against Governor and Council of Madras—21 Geo. Ilf c. 70, 
Section 5 ; 3U and 40 Geo. Ill, c 7'J, Section^ ; 4 Geo. IV, c. 71, Section 17. 

Section 3 of 39 and 40 Geo. III. c. 70, which provides that the Governor and Coun¬ 
cil at Madras shall enjoy the s vine czemplioo and no other from the authority of 
the Supreme Court at Madras as is enjoved by the Governoi-Gcnerat and Council 
Irom the jurisdiction of thoSuprem.; Courc at Calcutta, did not confer nti the 
Supreme Court at Madras a jucisdiciion over the Governor and Council of Madras 
similar to that conferred by 21 Gao. Ill, c. 21, Section 6, on the Supreme Court 
at Calcutta over the Governor-General and Council. 

This was an application to the High Court under Statute 21 Geo. 
Ill, c. 70, Section 5. 

[25] The petitioner appeared in person. 

The facts and argument appear sulliciently for the purpose of this 
report from the judgments of the Full Bench (Turner, C.J., Kernan 
and Hutchins, JJ.). 

JUDGMENTS. 

Turner, C.J.—Mr. Wallace has made a complaint to this Court of 
certain acts of the Governor and ot a past and the present Members of 
Council of this Presidency, which he alleges to be oppressive and injuri¬ 
ous ; and has applied to this Court to take evidence, to be hereafter used 
by him in the prosecution of his complaint in a competent Court in 
Great Britain. The question arises whether we have power to entertain 
the application. 

Mr. Wallace founds it on the fifth section of Statute 21 Geo. Ill, 
0 . 70, which enacted that, in order to prevent all abuse of the powers given 

to the Governor-General and Council, in case any person.should 

make a complaint to the Supreme Court in the manner prescribed by the 
Statute of any oppression or injury charging the same to have been com¬ 
mitted by the Governor-General or any Member or Members of the 

Council.and should comply with the conditions required 

.. the party complaining should be enabled to compel, by order 

of the Court, the production in the Supreme Court of a true copy or 
copies of the order or orders of Council complained of, and to have the 
same authenticated by the Court, and to examine witnesses on the 
matter of the said complaint and also on the part of the person or 
persons complained of. 

At the time this Statute was passed the Government of the Presidency 
of Madras was administered by a President and Council subject bo the 
control of the Governor-General. 

By Statute 33 Geo, III, c. 52, the civil and military government of 
the Presidency was vested in a Governor and three Members of Council 
By Statute 39 and 40 Geo. Ill, o. 79, the Crown was authorized to 
ur-ict a Supreme Court at Madras, and it was provided (Section 3) that the 
Governor and Council of Madras and the Governor-General of Fort Wil¬ 
liam should enjoy the same exemption and no other from the jurisdiction 
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of bliG SuoremG Coui't to bo nrectoJ aft Madras as was onjoyod by tlin 
Governor-General and Council at Fort William from the jurisdiction of 
the Supreme Court there already by law established. 

[26] Mr. Wallace contends that, inasmucli as the Governor and 
Gounoil of this Presi<lenoy were to enjoy the same exemption and no 
other from the authority of this Court as were onjoyod hy the (Tov'crnor- 
Geoeraland Gounoil of Fort William. tli3 pjwer coi^forred on the Supreme 
Court of Fort William by the fifth section of 21 Gao. HI. c. 70, was con¬ 
ferred on this Court, and the Governor and Council of this Presidency are 
subjected to the provisions of the same section. 

These contentions are, in my judgment, unsound. 

The provisions of Statute 21 Geo. Ill, c. 70, Section 5. did not create 
any exemption in favour of the Governor-General and the Members of bis 
Council, nor did they confer on the Court a general power to be exercised 
in all cases and in respect of all persons. They subjecboJ the Governor- 
General and the Members of his Council to an extraordinary liability, and 
conferred on the Supreme Court of Fort William an extraordinary power to 
be exercised on a complaint made against the Governor-General or any 
Member of his Council. A provision of a Statute declaring that certain 
persons shall enjoy the same exemptions from jurisdiction and no others 
as are enjoyed by a certain other person, cannot be construed as exposing 
the persons exempted to the exercise of an extraordinary jurisdiction to 
which such other person may be subjected. 

Again, the berms of Section 3 are intended to declare what exemptions 
certain persons are to enjoy, not what powers the Court is to possess. 
In terms they certainly do nob confer any powers on the Court, and they 
cannot be construed as necessarily conferring on the Court by implica¬ 
tion any extraordinary power. 

A study of the Acts and Letters Patent regulating the Government of 
India and the jurisdiction of the Courts may, I think, explain the reasons 
for the creation of the special power and for bne restriction of its exercise ; 
and will show that this Court is not authorized to exercise the power on 
a complaint made against the Governor or any Member of the Council of 
this Presidency. 

Statute 10 Geo. Ill, c. 47, declared that, if any persons whatsoever 
employed in the service of the United Company in any civil or military 
station, officer or capacity, or deriving or claiming any power, authority or 
jurisdiction from the United Company, were guilty of oppressing any of 
His Majesty’s subjects beyond the seas within their respective jurisdictions 

.such oppressions [27] might be inquired of, beard and determined 

in the Court of King’s Bencu in England, and punishment inflicted on 
such offenders. 

Statute 13 Geo. Ill, c. 63, known as the Regulating Act, in the thirty- 
ninth section enacted that if any Governor-General, President or Gover¬ 
nor in Council of any of the Company’s principal or other settlements in 
India should commit any offence against that Act or bad been or should 
be guilty of any crime, misdemeanour or offence committed against any 
of His Majesty’s subjects or any inhabitants of India (an addition, it will 
bo seen, to the terms of the preceding Statute) within their respective 
jurisdictions, such crimes, misdemeanours or offences mighn be inquired 
into and determined by the Court of King’s Bench, and the punishments 
prescribed by the Act inflicted if the offender bad not been before tried 
for the offences in India. 
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This Slatute empowerecl the Crown to establish a Supreme Court at 
Fort William, but it exempted the Governor-General and Council from 
the criminal jurisdiction of the Court in respect of any offence other than 
treason or felony : and it exempted the persons of the Governor-General 
and of the Members of Council from liability to arrest or imprisonment in 
any action, suit or proceeding. 

The thirty-fourth paragraph of the Charter of 26th March 1774, which 
established tlie Supreme Court of Fort William, was intended to declare 
and give effect to these exemptions. 

It is well known that contentions arose between the Governor- 
General and Council and the Judges of the Supremo Court touching the 
jurisdiction of the Court, and led to the passing of Statute 21 Geo. Ill, 
c. 70. 


The 6 rst section of that Act exempted the Governor-General and 
Council of Bengal from tlje jurisdiction of the Supreme Court in respect 
of any act, order, matter or thing committed, ordered or done by them in 
their public capa< 5 ity and acting as Governor-General and Council. The 
second section practically enabled the Governor-General and Council to 
exorcise powers uncontrolled by the Supreme Court in respect of all 
persons other than British subjects; for it enacted that if any person 
were impleaded in any action or process, Civil or Criminal, for any act 
done by the order of the Governor-General and Council in writing, he 
might plead the general issue and give the order in evidence. 

[28] The third section excepted orders affecting British subjects ; 
the fourth declared the Governor-General and Council nevertheless answer- 
able to competent Courts in England ; and then followed the fifth section, 
on which the present application is based, conferring on the Supreme 
Court the extraordinary power of holding an inquiry before the institution 
of proceedings where a complaint was noade of oppression committed by 
the Governor-General or by any Member of his Council, and an under¬ 
taking given to prosecute it in England. 

It will be noticed that although the provisions of 13 Geo. Ill, c. 63, 
bection 39, authorized the indictment not only of the Governor-General 
and Council but of the Presidents or Governors of any of the Company’s 
settlements in the Court of King’s Bend), in 21 Geo. Ill, c. 70, no provi¬ 
sion is made for the taking of evidence in anticipation of the institution of 
proceedings in the case of any person other than the Governor-General 
and Council of Fort William. 


There may be three explanations of this. The first is that the 
extraordinary power is the sequel of the removal by Sections 1 and 2 of 
the control that would have been exorcised by the Court if those sections 
had not been enacted. The second explanation is that the Governor- 
General and Council at Fort William had been constituted the supreme 
authority in India. By the ninth section of the Regulating Act the 
Governor-Ganeral and Council at Fort William were authorized to 
superintend and control the government and management of the Presi¬ 
dencies of Madras Bombay and Beocoolen. " except in such cases where 
the Presidents and Councils should have received special orders ” from the 
Company, and the Presidents and Councils were bound to obey the orders 
of the Governor-General and Council of Fort William. If, therefore a 
Governor. President or Member of Council at Madras. Borbay or 

Bencoolen. were guilty of oppression, the party affected might seek^ the 
intervention of the Governor-General and Councilat Calcutta. 
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A third explanation may ho that a Sopvemo Court had been 
eatahlished at Fort William and not elsewhere ; and that, although the 
Legislature empowered the Mayor’s Courts of Bombay and Madras to 

execute oommissions and take evidence in proceedings m °, 

in the King’s Bench respecting offences committed [29] in India afte 
the institution of proceedings (13 Geo. Ill, c. 03, Sections 40 'J"'’ ^ ^ 
Geo, III, 0 . 25, Section 78 ; 26 Geo. Ill, c, o7. Section 28), it thou^ght 
it inexpedient to confer on those Courts the extraordinary power of tak g 

Gvidenoe before tbe institubion of proceedings. , f 

The Statute 33 Geo. Ill, e. 52, established further regulations for the 

government of the territories of the Bast India Go.jany sTint Grome 
for the appointment of Governors and Counsellors at Fort Saint Geoige 

and Bombay ; but it invested the Governor-Genetal in Gounoil at Fo^ 

WilUam with full power to superintend, control and duecb the Go 

mentHnd pLidenoies of Fort Saint George and Bombay, etc., (infer 

on all Doints relating to the civil and military government of the said 

°p“resLrcles (Seotion®40) and declared the BresWene.es and Governmen s 

not known to the Governor-General and Council at the time e^e^patohmg 

g“w 

SXtnTto^^^^nr to^yn'SS'an-Srdnh^L^Xo "penalties 
(Section 43). empowered the Crown to erect 

sirs. :f» 

Courts according to their respective “"/ofthe Crown 

all and all manner of complaints against any of ‘he eub ects 

for any crimes, misdemeanours and oppressions . 3 Crown 

tories, &c.,and to try all ^^^^i^XthXtXecXrtfsXwLot be competes 

But the Statute expressly provided that the Courts snouia 

to try any indictment against the Governor or extend 

“SirhdXo^^ romS 

'tetheTourm "to [30]°hear "or determine or"° ny" oTXe 

ss Lr rac-tt Of,%-rxirtoi";nh.w 

thing whatsoever committed, order^ or 

capacity or acting as 39 and 40 Geo. Ill, 0 . 79. After 

We next come to the impo ,„ui„h constituted civil and criminal 

reciting the and that the Charter had been altered 

Courts m the Company s territories 

■m so far as it respect respected the administra- 

Btatute 37 Geo.III. c. 4 ^ ® ^3 q xII. c. 63 (it will be noticed 

tion of justice in Bengal by Statute 21 Goo. HI, c. 70). it 

lutUrd^rcX^^^^^ Patent to erect a Supreme Court at 
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^[adras and to empower the Court to exercise such.iurisdictiong, 

to be invested with such power and authorities and subject to the same 
limitations, restrictions, and control within Fort Saint George ahd the 
Town of IMadras and the factories subordinate thereto, and the territories 
then or thereafter dependent upon the Government of Madras, as the 
Supreme Court at Fort William was invested with or subject to by virtue 
of any law then in force and uoronoalod, or by that Act should be invested 
with and subject to within Ti’ort William or the kingdoms and provinces 
of Bengal, Behar and Orissa (Section 2). Then follows the proviso on 
which Mr. Wallace relies, “ provided always that the Governor and 
Council at Madras and the Governor-General of Fort William shall enjoy 
the same exempoion and no other from the authority of the Supreme Court 
of Judicature to be there erected as is enjoyed by the said Governor- 
General and Council at Fort William aforesaid from the jurisdiction of 
the Supreme Court of Judicature there already by law established.” 

The Act. it will be observed, did not itself create the Supreme Court, 
but authorized the Crown to create it and to invest it with powers. 
Whether it was competent to the Crown to erect a Court with less 
powers than those possessed by the Supreme Court at Bengal, we need 
nob consider. The Court derived its powers from the combined effect of 
the Act and the Charter, and if in the Charter less nowars were given to it 
than were enjoyed by the Supreme Court, the Charter might have been 
in that respect an [31] incomplete or defective exercise by the Crown 
of the authority declared by the Statute, but I apprehend the Court would 
nob have enjoyed the omitted powers. 

If I ana in error in so holding and, immediately on the exercise by 
the Crown of the authority conferred on it bo erect a Court, there attached 
to the Court in virtue of the Act all the powers of the Court at Fort 
William, the extraordinary power enjoyed by the Court at Fort William 

was exercisable only in the case of the Governor-General or of bis 
Council. 


The Letters Pa6*^nt issued by the Crown in pursuance of the Act 
were datol 26th December 1800. They constituted a Supreme Court for 
this Presidency, and, in express terms, declared the jurisdiction and 
powers to be exercised and enjoyed by it, and they also declared expressly 
the restrictions to which its jurisdiction and powers are subject, and the 
exemptions which are to be enjoyed by the Governor and Council. They 
made no reference r.o the extraordinary power conferred by the Statute 21 
Geo. Ill, c. 70, on the Supreme Court at Fort William ; on the other hand, 
they expressly declared exemptions from the jurisdiction of the Court to 
he enjoyed hv the Governor-General of Fort William and the Governor and 
Council of Madras. Thus clause 23 exempted from arrest and imprison¬ 
ment the persons of those officers and pronounced the Court incompetent 
to hear or determine or enberbain or exercise jurisdiction in any suit or 
action against the Governor-General or the Governor or any of the 
Louncil of Madras for or on account of any act or order or any other act. 
matter or thing whatsoever committed, ordered, or done by them in their 
public oapaciby. It declared also that the Court should nob have or exercise 
any junsdicbion in any matter couceroing the revenue or ooncern- 

mg any act done according to the usage and nracMoe of the country or 
the regulations of the Governor and Council. Although 2l Gao. Ill 

I' 70 preamble to Section 2, 39 and 40 Geo. III! 

c 79, It was. of course, competent to the Crown to have regard to it in 
e exorcise of its authority to confer on the Supreme Court at Madras 
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the same powers as wore enjoyed by bho Supremo Court at Port William, 
and in drafting clause ‘23 of tlio charbor, it is clour that the provisions 
of 21 Geo. Ill, 0 , 70. were oonsidorod. The prohibition bo take cognizance 
of matters affeoting the revenue is in part taken [32) ri'.rhaliin from the 
Statute. The provisions of the clause respecting landholder and farmers 
and persons employed by the Comnany nearly follow the terms of Sec¬ 
tions 9 and 10 of the Statute. The provisions respecting suit against 
judicial ofiioers are analogous to and expressly incorporate the provisions 
of Sections 24—26 of the Statute. Here, thon, we might expect bo have 
found reference made to the extraordinary power of the Supreme Court of 
Port William to take evidence against the Governor-General of Port 
William, and here we should have found the extraordinary power confer¬ 
red on the Supreme Court of Madras to take evidence in anticipation of 
proceedings against the Governor and Council of Madras, if it had been 
thought the Statute warranted the conference of such power on the Court, 
and there had been an intention to confer it. 

Clause 35 of the Letters Patent declared the Court incompetent to 
hear, try or determine any indictment or inf-irmabion agiinsb the Gover¬ 
nor-General of Port William or bho Governor or any of Council of Fort 
Saint George except for treason or felony. 

Those exemptions from the civil and criminal jurisdiction of the 
Court were, in my judgmeab, intended bo express the proviso enacted in 
39 and 40 Geo. Ill, c. 79. and fully satisfy its terms. 

In conferring on the Governor and his Council the same exemptions 
as wore enjoyed by the Governor-General and his Council, the Legislature 
did not subject them to the same liability to inquiry. 

The Statute 4 Geo. IV, c. 71, which sanctioned the establishment of 
the Supreme Court at Bombay, exoressly authorized and required the 
Supreme Court to be there established and the Suoremo Court at Madias 
within their local jurisdictions "bo execute, perform and fulfil all such 
acts, authorities, duties, matters and things whatsoever,” as the Supreme 
Court at Fort William was or might be lawfully authorized or empowered 
or directed bo do, execute and perform within its local jurisdiction 
(Section 17). 

The extraordinary power conferred on the Supreme Court at Fort 
William by 21 Geo. Ill, o. 70, Section 5, was exercisable only in the case 
of a comDlaint made against the Governor-General and his Council ; and 
in conferring on the Supreme Courts of Madras and Bombay such 
powers as were conferred on the Supreme Court at Fort William, 

the Statute 4 Geo. TV, c. 71, authorized and required this Court to exercise 
the extraordinary power created by 21 Geo. III. c. 71, section 6, only 
when a complaint was made against the persons named in that Act. 

The administration of the territories of the Crown in India was again 
dealt with by 3 and 4 Wm, IV, c. 85, which authorized the division of 
the Presidency of Fort V/illiam and the appointment of Governors and 
Oouncils to Presidencies of Fort William and Agra. 

This Statute declared that the Governors and Members of Council 
appointed under the Act shout 1 saverallv have all the rights, powers and 
immunities which the Governors and Members of Council of Fort Saint 
George and Bombay then had in their respective Presidencies. 

Although the Directors were authorized by subsequent Statutes to 
Buspend the execution of the contemplated division of the Presidency of 
Fort William, the provisions enabling the creation of the Presidency of 
Agra remained in force for some years; but I do not find that any 
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provision was made for subjecting the Governors and Council of Fort 
William and Agra (if one should bo appointed) to liability to the extra¬ 
ordinary power conferred on the Supremo Court by 21 Geo. Ill, c. 71, 
Section 5. 

The Act again recognized the supreme authority of the Governor- 
General in Council, investing him with full power to control the Governors 
and Governors in Council of Fort William, Fort Saint George. Bombay 
and Agra in all points relating to the civil or military administration of 
the Presidencies respectively, and declared the Governors and Governors in 
Council bound to obey the orders and insbructions of the Governor-General 
m Council in all cases whatsoever (Section 65). 

^ No instance is cited in which the Supreme Court or this Court has 
taxen evidence in anticipation of the institution of proceedings on a com¬ 
plaint made against the Governor or any Member of tbo Council of the 
PresK^oncy, 

The conclusion then at which I have arrived is that the Legislature 

has not conferred on the Court power to entertain such an application as 
Mr. Wallace has made. 

ofu bardly. I think, to be desired that the state of the law were 
other than I take it to he. The extraordinary power created [34] bv 21 
^ 00 . ill, c.^ 70 IS obviously attended with this inconvenience, that it must 
be exercisoa before there can be any certain knowledge what issues will 

‘^nerefore what evidence is material. Moreover, 

te.Hm ® fu" 1 ^? of power, the risk of the loss of 

testimony owing to the delay entailed by an application to the Court in 

^bsolflM greatly modified, and the provision has practically become 

have fnmm^“ the present case Mr. Wallace, had be been so advised, might 

ber ot Council, whose conduct and motives he principally imnugns has 

fn ThelnX'K Wallace although he has included this gentleman 

hfifln could nob proceed against him until he had 

mTeht he , It would be inconvenient that such evidence as 

might be admissible should bo taken twice over. 

is competent to entertain the application, it 

IS unnecessary that I should advert to its substance or terms 

to the 5 of the Act 21 Geo. Ill, o. 70, applies in terms 

Wimt^Tca^oX 

exiscea m Madras and tnare was then a Pmairianf n m i 

governed Madras snbjeet to the Governor-General At that 'Ih” 

England for any acts ot oppression done in IndL 10 ple® Tir 
Section 14. and 13 Geo TTT p rq or» Creo. Ill, o. 47, 

in Section 5 did not apply to Madras \a^ 

some special reason X it was fbeen 

reason is to be found in the recital in thof a probably the 

the Governor-General and Gnnnml ° dissensions between 

Nodoubtthepowergivenbv sXion C-'loutta. 

proceeding in EnglLT against th^ Gov “'" V 

Governor and Council of Madras such as Xve'rfered“"o°“Bufas”t 
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was nofe givsn io terms to any Court [3S] in Madras, this Court has no 
iurisdiotion to apply it here unless tbo jurisdiotion has been conferred on 
the Court by necessary implication arising from some Act or Charter. 

The power is an extraordinary one and not one which in its ordinary 

jurisdiction the Court would possess. ... 

It is contended that this power is, by necessary implication arising 
from the provisions of 39 &40Geo.Iir, o. 79. Sections 2 and 3. given to the 
Supreme Court, Madras, and therefore to this Court. The Chief Justice 
has already shown that the Act 39 k 40, Section 2, did not extend all the 
powers of the Calcutta Supreme Court, to the Madras Supreme Court, 
and that the Charters granted to the Madras Supremo Court did not, nor 
did the Act of 24 & 25 Vict./c. 25, or the Charters granted under it, 
extend all the powers of the Calcutta Supreme Court 
Supreme Court or to the High Court. Therefore Section 2 of 39 & 40 
Geo. Ill does not create the implication contended for. 

Section 3 of 39 et 40 Geo. HI. c. 79, is mainly relied on by 
Mr, Wallace. That section provides that the Governor-General and Council 
and the Governor and Council of Madras shall enjoy the same exemption 
and no other from the authority of the Supreme Court of ^ Madras as is 
enjoyed by the Governor-General and Council from the jurisdiction of the 

Supreme Court at Calcutta. . • • j- l- 

The question then is, what was the exemption from the jurisd ct-ion 
of the Supreme Court at Calcutta enjoyed bv the Governor-General and 
Council Certain exemotions are stated in Sections lo and 17 m the 

Act 13 Geo. HI. c. 63. and in 21 Geo. Ill, c. 70. 

The Act 13 Geo. Ill, c. 63. Section 15. provides that the said Court 
(Supreme Court. Calcutta) shall not be comnetent to hear, try or determine 
any indictment or information against the Governor-General or any of the 
Council for the time being for any offence, not being treason or felony, 

which the Governor-Genera! or any of the Council may be charged with 

having committed in Bengal, Behar or Orissa. • i.u a 4 . 

Section 17 of the same Act provides that nothing in the Act shall 

extend to subject the Governor-General or any of the Couneil. Cnief 
Justice and Judges to be arrested or imprisoned upon any action or suit 

or proceeding in the said Court. „ . , i.u„ 4 . 

The Act 21 Geo. Ill, c. 70, by Section \ 

Governor and Council of Bengal shall not be subject to the ]urisdic-L36J 
tion of the Supreme Court in Bengal for or by reason of any act or order. 

or any matter or thing whatsoever committed, ordered 

in their public canacity only and acting as Governor-General *^od Council. 

This last Act, it is remarkable,uses the same words jurisdiction of 
the Supreme Court" as Section 3 of the 39 & 40 Goo HI. exomptions 
given by these Acts appear to me to be the exemption ] 

diction of the Supreme Court that is referred to m the 39 & 40 Geo. Ill, 

BuUfc is argued that under Section 5, 21 Gao. IH.o. 70. the Governor- 
General and Council were not exempt from the jurisdiction of the Supreme 
Court of Bengal as regards a complaint, and the power given thereby to the 
Supreme Court, and that therefore the Governor of Madras is not exempt 

(rom the jurisdiction of this Court. . o 1 01 ttt « 7 n 

BoooUeoting the positive provision la Section I of 21 Geo. Ill, 0 70, 

Ifecannot be contended. I think, that Section 5 creates general jurisdiction 

imho Supreme Court over the Goveroor-General and Council in respect 

of any of those acts done by them in their public capacity. 
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Tbo provision in Section 5 merely gave the Supreme Court a power 
to a complainfiat to compel production of copies of orders and to take 
pvidence. If the orders were in possession of the Governor-General and 
Council no doubt the Court could compel the production of copies, and so 
far the Governor should he subject to that special jurisdiction. But this 
po\yer in Section 5 did not subject the Governor and Council to the general 
jurisdiction of tlio Supreme Court, which is tlie jurisdiction that Section 3 
of 39 it 40 Geo. Ill seems to me to contemplate. The Act 21 Geo. Ill, 
c. 70. is not specially referred to in the Act 39 & 40 Geo. ITI, though the 
Acts 13 Geo. Ill, e. 63, and 37 Geo. Ill, e, 142, constituting Governors 
in Madras and Bombay are thereby referred to. 

But even if the Governor-General was not exempt from the jurisdic¬ 
tion of the Supreme Court under Section 5, does it follow bv necessary 
impltcation that under the Act of 39 and 40 Geo. Ill, the Supreme Court 

of Madras and this Court became invested with the special newer given 
by Section 5 ? - 

In my judgment it does not so follow. No doubt acts in pari 
materia^ must he read and construed together, but without express 
words in an Act. or an implication much stronger than exists in 

Section 5 on the Supreme 
U7J Court of Madras. I do not think that Court or this Court could or 
can exercise such powers. I agree that the nowers given by 4 Geo. IV, 
c. 71. would not authorize this Court to entertain a complaint against the 
Governor of Madras under 21 Geo. Ill, c. 70, though thev would authorize 
the exercise of tliem as regards the Governor-General and Council. 

I think the concplaint of Mr. Wallace cannot he entertained by this 
Gourt for want of jurisdiction. 

rh« opinion, and as my reasons are in 

the mam those which have been given by mv learned colleagues. I shall 

Qob rscapifculate thstn ab l6ngtb. 

The newer which we are askef to exercise is not one incidental to 
our own jurisdiotion, but one which, if it exists at all . would be merely 

vLtld 7 o' tho Oourt of Queen’s Bench. It was not 

3 T Supreme Court of Bengal as against local Governments, 

11 , “’OV subject to the oon- 

n J i ®'>''®yf°'--Goneral. There was never the same danger of their 

therXre o°P*o" of their orders, and 

therefore not the same necessity for compelling them to furnish the 

aggrieved party with the means of satisfying the Court of King’s Bench 

as to his having an apparent cause of action It mav perhap7be own to 

GenfiT|7 ‘'>8 Statute 13 Geo.III, c. 63, Section 9, tL Governor” 

but the' I was only to be exercised in matters of peace and war 

thfl r?. section required the local Government to keen 

the Governor-General acquainted with all transactions an^ matters 
Whatsoever.and would at all events have authorized the Governor-General 
call for copies of all the proceedings in case of a complaint to him hv 
any person oppressed by the local Government And Inna W ^ ^ g 
reme Court had been erected at Madras, 33 Geo. IH c 52 ba7 

the GovernrGerr J in Gouucif TTerr was” th'^ 

on the new Sunreme Court the extraordinarrnfwer g.”ve“n”ry 21 Ger?!? 
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If I had fchoughk that this Court over possessed the nnwer. I should 
have wished to consider whether we are still hound to exer-[38j oiae it. As 
the Chief Justice has pointed out. it has practically become obsolete. It 
is in no way neoessavy to enable Mr, Wallace to obtain complobe justice, 
for copies of all the papers are already in his possession and ho has all the 
materials necessary for his commencing proooodinga, if so advised, in 

England. 

8 M. 38. 

ORIGINAL CIVIL. 

Before Mr. Justice Kernan. 


J. 0. Shaw and others {Plaintiffs) v. H. Bill and 
OTHERS {Defendants).* [l6bh October, 1884.] 

Cmitracl-Executory sale-Delivery order^Appropriation of goiids to 

stitution of liaMlity - Condition precedent—Delivery in certain inonths—Payment 

in advance — Refusal to deliver — Damages. 

In January 1883, W. & Co. o( Madras contracted to deliver to P. & Co. o! Madras 
certain goods of a certain qualify, sabject to survey before shipment, at a certain 
price “ f.o.b. Cooanada, delivery in April and May ; terms, full advance and local 

exchange | pet cent payable at Madras ” 

This contract was contained in bought and sold notes. It was 
that the goods were to be delivered on board any ship P. & Co. might direct at 

tbe port of Cooanada. 

P «fc Co. paid the full amount of the purchase money in January. 

On the 31at M&rch P. & Co. wrote to W. & Co requesting that tbe goods might 

be marked in a certain way. tit ? n 

On the 18th May W. & Co. wrote to P. & Co. enclosing a letter frorn W.& Co. 
to S N & Co of Cocanada requesting S.N. & Co. to hold the goods (wbioh were 
said fo-have been PurrW Sy W. & Co. from S N & Co. and to be - godo-n 
at the disposal of P. & Co. In tbe letter to P. & Go. from W-& Co the goods 

were also s-iid to be in godown at that date. On the „ A they 

S.N. & Co. enclosing a delivery order for the go-ods (which P- & Cm ^ 

believed to be in godown), requesting that they might be marked m a particular 

the 25th Mey. S.N. & Co. wrote to P. & Co. informing them that they held 

the goods at P. & Co.’s disposal. t> p 

On the 28th May P. & Co. received this letter. On the Slst May, • • 

chartered a ship to taka on board the said goods and other 

Co. from S.N. & Co. and others, and wrote to 8.N & Co. informing them that 

the ship would arrive about the 12th June. 

On the 5th Jane P. & Co. wrote to S.N. & Co 
which elated that only a portion of the goods to be shipped ™ 

Po®oL'^??eUy°%":?t,!1nL''re !hip^arr1ve°d“at Cocanada, On t^e 

21afJ™e 8 N. & Oo. stopped payment and haTthe goodi 

goods were delivered aooordiog to the eontraot. 3. N. & Co. never had the goods 

to deliver between 18th May and 17th June. ^ ji 

In a suit by P. & Co. to recover from W, & 0°- and damages 

lot breach of contract to deliver tbe goods, it was contended for W. & Oo. 

I.—That the transfer of the delivery order of the 18th May amounted to a 

delivery of the goods. . , u 

that as 8 N & Oo. had neither had possession of the goods to be 
delivered nor had Booda to the eontraot. the delivery 

order was inoperative. _^ 
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II-—That the acceptance of the delivery order by P. & Co. amounted to an 
agreemetjt that S. N. & Co. should deliver to P. & Co. the goods when 
ihat the liability of S. N. & Co. was substituted for that 

Held, that such an agreement could not be inferred. 

III’^That as S. N. & Co. by accepting the delivery order were estopped from 
den>-iDg that they had possession of the goods as against P. & Co., 
b. N. Co. were discharged as ag.iiust W. & Co., and therefore P. & Go. 
had no remedy against W. & Co. 

discharged as against W. & Co., as 
b. N. & Co s represontatioos were false; (2) that oven if 8. N. & Co. 
were discharged, this could not aflect P. & Co. 

Supplied a ship in May, they had failed to 
perform thoir p^rt of the contract aod could not recover. 

^ *55) and Reuler v, 

' • ^ C.P.D., 2.->9), that the presence of the ship in May was 

not a condition precedent to P. & Co. recovering, ^ 

by refusing 

price paTd ^ 

Held, that W. & Co. were not entitled to rescind the contract. 

' time^aftL^tha^QOtlJ'T"^^ entitled to a reasonable 

eoTitlcd L fL a to purchase other goods, and were 

price on the contract price and the market 

price on the 1st of July as damages for the breach to deliver. 

pose !“ s“ffioi6Qtly for the pur¬ 

pose ot this report from the judgment of the Court. 

plaintiffs,and Mr. Tarmnt, for 
Mr, Shephard and Mr. Grant, tor defendants. 

JUDGMENT. 

Madras^SestrWffsontcf 

of the nurehtt o ’ merchants of Madras, for repayment 

500 tot^s of oal [M] defendanr tor 

interest thorenn defendants failed to deliver, with 

»=; Krz.r.?™s;‘. ?, i 

ri”S"7,z?- 

Thfl first both parfcias bought and sold notes, Ex. E 

hv was made onthe llfch of Januarv 1 «flq 

by the said bought and sold notes, in the following form -"9nn t ’ 

shipmttt,^t,f 17^6 ptr'ettat^f o b ^ ‘’® °°°® 

sale and purc3was mSe on th= iqj“" ® 

also in the same Cm. The boushtlV^^.r^"^^ ^00 tons, 

party should provide shipping on which the 

^^O^ds tr’roCltUtrraTtarV'rn" S 

at the port of Coeanada,” and defendants admit th'tt sth tS tt^ntr^ 
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Od the 12th, 17th and 28th of Jaou'ii'y 1833, the plaintiffs paid the 
defendants the fall amount foe ciio )ods in advanoa at the oontraofc prioo, 
and local exchange at i amounting in all to Rs. 39,295-5-5. 

On the 31st March 1883, plaintiffs wrote to defendants a note of that 
date requesting the jaggery to be marked Except that letter, there 

was no oommunioation between the plaintiffs and defendants on the 
subject of the oontract until the 18th of May 1883. on which data the 
defendants wrote and sent to the plaintiffs the following letter 

“Palmyra Jaggery Contract. 

‘ Enclosed you will find letter addressed to Messrs. Stephenson, 
Nixon & Co., Gooanada, requesting them to hold at your disposal the 
500 tons sold to you, which are now in godowu at Oocanada. [«] Please 
instruct Messrs. Stephenson. Nixon & Co. as to marks and shipment ” 

The letter of defendants to Stephenson, Nixon & Co. enclosed is as 
follows: — 

“ Please hold at disposal of Messrs. Parry & Co. 600 tons palmyra 
jaggery purchased by you on our account, which we learn from your 
telegram of to-day’s date is now ready in godown. Messrs. Parry & Co. 
will instruct you direct regarding shipment.” 

The plaintiffs on the 18th of May wrote bo Stephenson, Nixon & Co. 
a letter of that date as follows :— 

We enclose delivery order for 500 tons jaggery from Messrs. 
Wilson & Co., which we understand you have in godown, regarding the 
shipment of which we will address you again shortly. 

“ P-S. —Please mark the bags P. & Go.” 

The delivery order of the 18bh of May, addressed to Stephenson, 
Nixon & Co., was enclosed in that letter. On the 25th of May 1883, 
Stephenson, Nixon & Go. wrote to the plaintiffs a letter of that date as 
follows:— 

We are in receipt of your letter of the 18th instant, enclosing 
delivery order from Messrs. Wilson & Co., for 500 tons palmyra jaggery, 
which, as requested, we bold at your disposal.” 

That letter was received by the plaintiffs in Madras on the 28th of 
May. 

On the 31sb of May 1883. the plaintiffs chartered the ship Mofussilite 
to take on board the 500 tons sold by the defendants, and also other 
jaggery purchased by the plaintiffs from Stephenson, Nixon & Co. and 
others. On the 31sb May plaintiffs wrote to Stephenson, Nixon & Co. a 
letter of that date:— 

We are in receipt of yours of 25bh, the contents of which are 
noted. We have chartered the Mofussilite to take full cargo jaggery to 
Ouddalore. You may expect her on the 9bh to 12th ; we will wire depar¬ 
ture. We send her to your consignment. The Mofussilite will carry 1,300 
tons, on account of which we have shipping orders for 600 tons. Please 
see this is pushed off sharp, and fill up balance from 900 tons you hold of 
ours.” 

On the 5th June plaintiffs wrote to Stephenson, Nixon & Co. acknow¬ 
ledging a letter which stated only 500 tons were ready. The ship sailed 
^^he 15th of June, and arrived off Oocanada in ballast on or about the 

consigned to Messrs. Stephenson, [42] Nixon & Co. The plaintiffs 
telegram from Stephenson, Nixon & Co. dated the 9tb of June, 
Boatrag that all the palmyra jaggery was ready for Mofussilite^ and by 
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i884 lotterof the i2t!i of June plaintiffs acknowledged that telegram. Messrs. 
Oct. 16. Stephenson, Nixon & Co. stopped payment on the 21st of June 1883, and 

-ceased then to carry on trade, aod no jaggery had been then or was 

OrioinAL. afterwards delivered f. o. b. the ]}dofussilitG or at Cocanada by the defend- 
ClVIL. ants in fulhlmeut of their contracts of January 1883, and they were not 
ready bo do so. On the 21st of Jane 1883 the defoodants, by telegram of 
that date, requested Innes A Co., Cocanada, to act for them and bo take 
possession from Stephenson, Nixon & Co. of 600 tons of palmyra jaggery 
sold to plaintiffs, if nob already shipped, and also of 500 other tons of pal¬ 
myra jaggery of theirs and other goods. Innes A Co., by telegram to the 
defendants dated the 21st of June, stated “ produce nearly all ready, 
but in hands of the original sellers, who bad been paid 10 per cent., 
but nothing was shipped.” On the 22nd June, by tolegranc of th.at date 
to the defendants. Innes A Co. stated that 800 tons jaggery were ready, 
and defendants would have to pay about Es. 19-8 per candy for delivery. 
On tbe 22nd June, Stephenson, Nixon k Co. gave a delivery order on 
Mr. Phillips of Cocanada for 600 tons to Innes A Co., for defendants, and 
on the 23rd of June, Stephenson, Nixon A Co, gave a delivery order to 
Simpson A Co., for plaintiffs for 400 tons. Neither lot was paid for. After 
the failure of Stephenson, Nixon A Co. becoming known in Madras, 
J. C. Shaw, one of the plaintiffs, and R. S. Turnbull, one of the defend¬ 
ants, had two interviews on the subject of the 500 tons sold to the 
plaintiffs. Atone interview they arranged that the question of their 
rights and liabilities should be referred to their lawyers. However, as the 
plaintiffs required 500 tons to replace the amount sold by tbe defendants, 
and as the defendants had not jaggery to deliver, and as the question of 
their liability to deliver was unsettled, it was agreed between the said 
Shaw and Turnbull that the plaintiffs should pay to the original sellers 
the price required, viz,, Rs. 19-8 per candy for other 500 tons to be 
delivered f, o. b., the Mofussilite. Tbe plaintiffs ac3ordingly paid 
Rs. 45, 115-2-6 on the 7th of July 1883 and obtained 500 tons of palmyra 
jaggery f. o. b., the Mofussilite. A second interview took place between 
Messrs. Shaw and Turnbull in reference to [43] the 500 tons sold to 
tbe plaintiffs, but both of them state that there was no agreement come to. 

On tbe 28th of June, whilst the Mofussilite was off Cocanada, the 
plaintiffs wrote and sent to the defendants a letter as follows :— 

" Messrs. WlDSON AND Go., Madras, 

Dear Sirs, —The Mofussilite, now at Cocanada, is waiting for 
the 500 tons palmyra jaggery purchased by us from you, and the ship 
will shortly be on demurrage. As Messrs. Stephenson, Nixou A Co., your 
agents, have failed to deliver the 500 tons as per your order, we will feel 
obliged by your advising us what arrangements in substitution you propose. 
Please send us an exact copy of the delivery order given by you to us on 
Messrs. Stephenson, Nixon A Co. 

“ Yours faithfully, 

“ (Signed) Parry A Co.” 

To that letter the defendants on the 29th of June wrote and sent to 
plaintiffs’ a letter as follows :— 

” Messrs. Parry A Co., Madras. 

” Dear Sirs, —We are in receipt of your letter of yesterday. We 
are not now prepared to deliver you 500 (live hundred) tons of jaggery for 
the !d.ofiissilttc. On tlie 18bh May last we gave you a delivery order on 
Messrs. Stephenson, Nixon A Co., for the 500 tons of palmyra jaggery 
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which we Bold to you for May doUvery. You accepted such order and 1884 
yourselves arranged with Messrs. Stoplmnson, Nixon Co, to tako Oct. 16. 
delivery, and we must therefore refer you to them for the jaggery* l^ut 
if you have not already taken delivery of the j-iggary, it is no fault of ours. ORIGINAL 
The oontraot was, as already mentioned, for delivery in May, and if our OlVJL. 

delivery order and your subsequent arrangemonba with Messrs. Stephen- 

SOD, Nixon & Co. did not amount bo a delivery —which we contend they 
did—then you have committed a broach of contract by failing bo take 
delivery in May, and we are not bound now to deliver. As requested, we 
enclose a copy of our delivery order. 

" We are, dear Sirs, 

“ Yours faithfully, 

“ Madras, 29bh June 1883. (Signed) WiLSuN & Co.” 

[44] " Dear Sirs —Please hold at the disposal of Messrs. Parry 
& Co., 500 tons of the palmyra jaggery purchased by you on our account, 
whioh we learn from your telegram of to-day’s date is now ready in 

godown. 

“ Messrs. Parry & Co. will instruct you direct regarding shipment. 

" We are, dear Sirs, 

” Yours faithfully, 


“ Madras, 18ih T^fay 1883. 


(Signed) 


Wilson & Co.” 


This suit was filed on the 19bh of October 1883. The plaint stated 
the contracts and payment by the plaintiffs, and the letter of 18bh of May 
from the defendants, and the delivery order and acceptance of it, and the 
chartering of the ship and the lottars of the 27bh and 28th of June, and 
also stated on belief “ Stephenson, Nixon & Co., defendants’ agents, bad 
nob on the 18bb of May 1883, or at any time subsequent to that date, 
500 tons of palmyra jaggery in tueir godown as alleged ready for 

delivery,” 

Defendants filed their written statement, and admitted the contract 
as in the plaint mentioned, and that plaintiffs paid the price therefor. 
They state as follows : Stephenson, Nixon & Co. were not the agents of 
the defendants, but were independent merchants. The letter of the 18th 
May, forwarding the delivery order on Stephenson, Nixon & Co., consti¬ 
tuted a delivery of the 600 tons of jaggery by the defendants, and plaintiffs 
accepted the delivery order as a delivery of the 600 tons and as fulfilment 
on the part of the defendants of their contract. According to custom, the 
delivery order, if accepted by the purchaser, is a constructive delivery of 
the goods to exonerate the defendants and substitute Stephenson, Nixon 
& Go., in their place, and plaintiffs acted on that custom and accepted the 
Older as delivery. Stephenson. Nixon & Co. were, on the let of May, 
able and in a position to deliver the 600 tons, and they attorned to the 
plaintiffs and ceased to be responsible bo the defendants for the 500 tons, 
and became responsible bo the plaintiffs. Plaintiffs failed to take delivery 
from Stephenson, Nixon & Co., within the time, and if the letter of 18bh 
May and action thereon was not delivery, then in consequence of plaintiffs 
nob taking delivery in time they committed breach of the conbraob and 
tke defendants are free from liability. If plaintiffs [45] had arranged bo 
Me delivery in time, then the contract for delivery would have been per¬ 
med, and it is therefore plaintiffs’ own fault that delivery did not take 
Oe. The plaintiffs were guilty of laches in nob receiving the goods m 
and retained the delivery order and led the defendants to believe 
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1884 that tbe contract was ruliilled, and prevented defendants from taking 
Oct. 16. measures to protect their interests with Stephenson, Nixon & Co., in 

-respect of the .500 tons (for which defendants liad paid Stephenson, Nixon 

Original & Co.) and insure delivery, and thereby caused a loss equal in amount 
Civil, to plaintiffs’ claim. 

The issues sealed were as follows :— 

i. Were Stephenson, Nixon & Co., the agents of the defendants in 
regard to the delivery of jaggery ? 

ii. Did the delivery order of 18th May 1883 amount to a delivery, 
and was it accepted by plaintiffs as a fulfilment of the contract ? 

Is there a custom, as alleged in paragraph 4 of the written 
statement, and was such custom acted on ? 

Did the plaintifls accept Stephenson, Nixon & Co., as the persons 
responsible to them, and exonerate defendants ? 

Were Stephenson, Nixon & Co., in a position to deliver the 
jaggery, and had they the jaggery available in their godowns 
at any time between the 18th May and 17th June 1883 ? 

Are the defendants exonerated by plaintiffs’ neglect or failure to 
take delivery before 17th June 1883 ? 

Have the plaintiffs, by their laches or conduct, caused loss to 
defendants, and are defendants entitled to set off such loss to 
any and what extent against plaintiffs' claim ? 
viii. To what amount of damages, if any, are plaintiffs entitled ? 
ix. Are they entitled to recover back the amount paid to 
defendants ? 

X. Did the cause of action arise on the 7th July 1883. or on what 
date ? 

Tbe first issue for consideration is the second part of the fifth 
issue, whether Stephenson, Nixon & Co. had the jaggerv available [46] 
in their godowns at any time between the 18th of May and the 17th of 
June 1883. It is quite clear, on tbe evidence of Nixon, that Stephenson, 
Nixon Co. never had the jaggery or any part of it. or any jaggery avail- 

1 L ^ _ I % ** or possession at any time during 

rented a godown, they did not use it, but let it 
out to Ramaknsnnaya. They entered into contract with other merchants 
to buy f.o.b. In June 1883 they had contracts with Mr. Phillips for tbe 
supply to them of 600 tons of jaggery in the end of June, and a contract 
with Ramaknshnaya for the supply to them of 700 tons of jaggery in 
June 1883. and a contract with Messrs. Gill. Deane & Go., for a supply of 
200 tons to them m June 1883. Butin all these cases the several vendors 
retained m their own possession and custody the goods agreed to be sold 

NrxoTT instance by Stephenson, 

been . PbiHips. 10 per cent, had 

NhonToo h/ T/v. Stephenson, 

the S t ^ n possession between the 18tb of May and 

the I7th of June of all the goods agreed to be sold, as their vendors had not 

slivered to them. The 500 tons of jaggery referred to in the delivery order 
was non-existent. The allegation in the plaint that Sterhenson.^V^^^^^^ 

& Go. had not possession of the 500 tons was not denied by the defendants 
in their written statement. The defendants ea-lv in » a^Qaancs 

buy froin Stephenson, Nixon & 0^1 000 to:;s"of‘Vggery^ntttLific 

unspecified ; and on the 18th of May Stephenfon^’Nixon^& Co 
telegraphed to the defendants that 600 tons ware rwaflu ' a a y ' 
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iihat; Stephaason, Nixon & Go. had the possession of the 600 tons jaggery 
in godowns, but the fact undoubtedly was not so. The main ground put 
forward as defence is mentioned in the first part of the second issue, whioh 
is “ Did the delivery order of the 18th of May amount to a delivery?” 
To give an answer to this question, it is necessary to bear in mind that 
-the contracts of January 1883 by the defendants, were sales of 500 tons 
of jaggery, fair average of the vendors, f.o.b. at Goeanada, delivery 
in April—May, No particular goods were specified, and defendants 
were at liberty to supply any 500 tons corresponding to the descrip¬ 
tion. The defendants’ contracts ware executory. The defendants were 
147] bound, in order to fulfil their contract, to give the plaintiffs the pro¬ 
perty in and possession, actual or constructive, of 500 tons of jaggery 
specified and identified. 

In Benjamin on Sales, Bk. II, ch. V, it is said : “ After an executory 
oontraot has been made, it may be converted into a complete bargain and 
sale by specifying the goods to whioh the contract is to attach, or, in legal 
phrase, by the appropriation of specific goods to the contract. The sole 
element deficient in a perfect sale is thus supplied. The contract has bean 
-made in two successive stages instead of being completed at one time.” In 
that chapter of Benjamin many decisions are referred to. In Campbell v. 
Mersey Docks and Harbour Board (1), Erie. G.J., says that it has been 
established by a long series of cases (some referred to) that the purchaser 
ef an unascertained portion of a larger bulk acquires no property in any 
part until there has been a separation and an appropriation assented to by 
vendor and vendee. Sparks v. Marshall (2) was a case where Bamford 
•sold to the plaintiff 500 bo 700 barrels of oats to be shipped by Thos. John 
and Son, Youghal, to be delivered at Portsmouth. Some days after, Bam¬ 
ford informed plaintiffs that Messrs. John and Son engaged room on board 
the Gibraltar packet “ to take 600 barrels of oats on your account.” Plaint¬ 
iff insured, and in an action against the under-writers, Tindal, C.J., said 
that Bamford’s letter to plaintiffs was an appropriation of the oats on board 
ihe Gibraltar packet. 

In Bryans v. Nix (3) plaintiffs accepted a bill against two cargoes of 
oats, represented by two receipts signed by the masters of two boats, 
Nos. 604 and 54, whereby the masters acknowledged to have received on 
board their respective boats a number of barrels. Tbese receipts, dated 3 Isb 
-January, were received by the plaintiffs on the 7th of February in a letter 
from the owner Tempany, dated the 2Dd of February, and they thereupon 
accented the bill. The owner Tempany, on the 6bh of February, gave orders 
to bis agent to deliver the cargoes of both boats to the defendant, who after¬ 
wards obtained possession of the cargoes. The loading of boat No. 604 was 
■complete on the 31st of January, bub the loading of boat No. 54 only began 
•on the Ist February. As to the cargo of No. 604 the Gourt held that the 
intention [48] of the consigner was to vest the property in the consignees, 
'the plaintiffs, from the moment of delivery of the goods to the boat master. 
Parke, B., says if the intention of the parties to pass the property in cer¬ 
tain ascertained chattels is established, and they are placed in the hands 
■of a depositary, and the chattels are so placed on account of the person 
who is to have that property, and the depositary assents, that is enough, 
<aod it matters not by what document this is effected. As to boat No. 54, 
Parke, B., says that at the time of the agreenaent, proved by the boat 
<^ooeipt of the Slstof January* to hold the 500 barrels for plaintiffs, there 

(J) U C.B. N.S. 412. (2) 2 Bing. N.O. 761. (3) 4 M. & W. ,75. 
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1884 wPro DO such oats on board, and consequeotly no speciBc chattels were 
OCT. 1C. Held for them. The undertaking of the boat master ha 1 nothing to operate 

- on, and though Tempany, the owner, had pvenared a quantity of oats to 

Original p^iton hoard, those oats were still his prop^'-rby ; he raiebt have altered 
OiVlL. their destination, and sold them to any one else ; the master s receipts no 
more attached to them than to any other quantity of oats belonging to 
8 M. 38. Xempany. But before the 530 barrels were shipped, and before any 
sDin’Opriation or complete delivery of the oats tn the plaintiff had taken 
place, Teropany was induced to enter into an agreement with the defend¬ 
ant. Until the oats were appropriated by some new act. both contracts 
(with defendant and plaintiffs by Temnany) were executory. Go the 9th 
of February the appropriation book place by a new boat receipt 
then given for the oats then on board. There was judgnaent for the 
plaintiffs as to boat No. 604, and for the delendant as bo boat No. 54. 
In the course of the case. Parke, B.. says : “ In order to pass the pro¬ 

perty, the speciBc chattels must be ascertained which are to pass. Now 
here the oats loaded in boat No. 54 at the time when the receipts were 
transmitted were still in Tempany’s premises, and he might have per¬ 
formed the contract with the plaintiffs by supplying any other oats of the 
same quality and amount.” Mderson, B., says . “the goods he (defendant) 
describes in his letter of 2nd February are in truth non-existing.” 

Like this case, in Rohdev. Thv aitzs (l) plaintiff bought 20 hogsheads 
of sugar out of a lot of sugar in bulk. Four hogsheads were filled and taken 
away; sixteen other hogsheads were filled ny the vendor, and he gave 
notice to the purchaser to remove them, [49] and defendant agreed to 
do so. As to these sixteen it was held there was appropriation, and the 
property passed to the defendant. Bay ley, J., says that where a man sells 
part of a larger parcel of goods, and it is at his option to select part for 
the vendor, as soon as he appronriates part for the benefit of the vendor, 
the property in the article sold passes to the vendor, though the vendor 
is not bound bo part with it until he is paid his. Applying these principles 
to this case, the defendants, in order to pass the property in 500 tons of 
jaggery under the contract, should have appropriated specific existing 500 
tons to the plaintiffs' contract, and until that wa'* done, no property in 
any 500 tons passed to the plaintiffs. Stephenson, Nixon Co. had not 
possession of even the 600 tons, or any part of it. and therefore there 
was no jaggery on which their letter of the 25tb of Hay could operate. A 
delivery order does not pass the property mentioned in it as a bill of 
lading would do. 

If Stephenson, Nixon & Co. had had 500 tons belonging to the 
defendants in thoir possession as agents, or depositaries, or appropriated 
to them, theu the delivery order would be evidence ol appropriation by 
the defendants of the 500 tons, and the rpc^ipt by the plaintiffs would be 
evidence of appropriation by defendants and of plaintiffs’ consent, and 
thepropeity would have passed, aud auy one taking tiiat property out of 
Nixon’s possession without the consent of the plaintiffs would get no title 
to or property in the goods. Then the plaintiffs, independent of the con¬ 
sent of Stephenson, Nixou & Co., if they had not a lien on ir, would be 
entitled to possession of the goods. Admittedly plaintiffs never got 
actual possession, nor did Stephenson, Nixon & Co.; as the latter never 
had actual possession, plaintiffs could not have had constructive posses¬ 
sion through Stephenson, Nixon & Co. Constructive possession takes 
place only when the owner entitled to nossession of property is not’ 

(1) 6 B. & C. 688, 
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hiuQSeU in aobaal poasossiou, but the property is in the possession o{ an 
agent or depositary for and on benalf of the ovvuor or person entitlod to 
the possession. Apart froin this, if Stephenson, Nixon Sc Co. had GOO 
tons in their possession, the 000 tons wore not identitie<i or ascertained, 
and therefore no property passed. It is not necessary to consider 
the further question arising on plaintilTs' ri^ht to see that the ^oods were 
average quality of the season, or the right of survey. A very singular 
[80] feature in this case is that neither defendants or Stephenson, Nixon 
& Go. ever had the property in or possession of any 600 tons. They 
merely bad executory contracts for the sale and delivery of 600 tons not 
completed, and neither of them could give property or possession wnich they 
had not. The contract with the plaintilVs never was completed or perform¬ 
ed by the defendants by giving the property in or the possession, actual 
or constructive, to the plaintiffs, it the above views are correct; and on this 
ground plaintiffs are entitled to a decree. But the defendants contend 
that by giving to the plaintiffs the delivery order, who accepted it, and by 
tne acknowledgment of Stepiiensoo, Nixon Sc Co. to the plaintiff’s, the 
defendants passed to the plaintiffs the property in the 500 tons, and also 
constructive possession, and that the plaintiffs are thereby di.scbarged 
from further performance of this contract. The terms of tlie delivery 
order are : “ Please hold at the disposal of Messrs. Parry S: Co. 600 
tons of palmyra jaggery purchased by you on our account, which we 
learn from your telegram of to-day’s date are now ready in godown. 
Messrs. Parry Sc Co. will instruct you direct regarding shipment.” Now 
the express terms of the delivery order state that the defendants learn 
that the goods are in golowo. Plainly the defendants and the plaint¬ 
iffs then believed that the goods were then in the possession of Stephen¬ 
son, Nixon & Co. The delivery order directs Stephenson, Nixon 
& Co. to hold the goods at the disposal of the plaintiffs. How could 
Stephenson, Nixon & Go. do so unle<^s they had possession ? This 
delivery order is nothing more than the very usual order given by an 
owner of property to his agents, who has possession of it, to deliver 
it to or hold at the disposal of a third party. The owner has not 
the actual possession, but another person has for him, and for con¬ 
venience sake the party with whom the owner deals accepts the deli¬ 
very order on the agent, who is to give possession instead of requiring the 
owner himself to do so. As the owner is not in actual possession, nor is 
his agent’s possession actual or constructive, it cannot be delivered at all. 
The delivery order therefore is inoperative. The agent or depositary to 
whom the delivery order is given, cannot give whao he has not got. If 
the possession by Stephenson, Nixon & Co. was immaterial or unnecessary, 
as contended by defendants’counsel, why were the defendants so careful 
to state in [31] the order that they learn “from to-day’s telegram the goods 
were ready in godown,” clearly meaning, in possession of Stephenson, Nixon 
& Go.? No witness examined stated that he ever knew a delivery order 
given when the goods were not in possession of the party on whom the 
or(3er was given. If plaintiffs and defendants knew the real fact that 
■Stephenson, Nixon & Co. had not possession of the goods, is it probable 
"the delivery order would ever have been offered or accepted ? It is of the 
essence of a delivery order that the person on whom it is passed should 
be in actual possession of the goods mentioned in the order ; what is its 
^alue as an authority to deliver if there is nothing in possession to deliver ? 
It cannot be acted on. In v. (l) the subject of delivery 
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order was discussed, and it was held that an order for delivery of goods by 
an rwner to his agent, who was not in the actual possession of the goods, 

though the latter accepted the delivery order, 

sale by delivery of constructive nossession, or .ake the J ,pP 

session of the unpaid vendor, in whose t-On ^Tarehonse in 

Ih. 

;;rs“S s 

whom a delivery order was given addressed to Alexander hogsheads of 
thaorder of Messrs .Tames Bowie & Co., the undernoted 4., hogsheaas oi 

^gar cr .9 Mary from Jamaica in bond.” Bowie 

rellvarv order, and Alexander informed Smith of the fact. On the 25th 
September McBwan & Co., to whom Bowie sold the sugar, Presented^ 
Alexander’s office the original delivery order fansforred by Bowie^ and 
an entry was made in Alexander’s book Belivered to he order of Me 
Ewan and Sons tibis date 42 hogsheads of sugar ex Si. mry. James 
Alexander ver J Adams.” Afterwards, on the same obh September. 
Alexanlr, under order of Smith who heard a rumour of B°rvie s failure 
caused the goods to be removed to Kerr s warehouse, on the 27th of 

September the removal was complete. 

The plaintiff brought suit against Smith to recover, and the case was 

heard on anpeal by the House of Lords. It was con-[52] tended that a 
delivery order acknowledged by a warehouseman is a complete transfer 
of the property. It was ruled that the transfer order did not pass 
property like a bill of lading endorsed. It was further contended 
that the delivery on the 25th September of the delivery order 
to Alexander operated to take the goods out of the possession of the 
defendants. It was held, however, that Alexander was only apnt 
for Smith, and the goods were in the warehouse of Little, with whom 
they remained on the 25th of September. It was argued that the posses¬ 
sion of the goods was changed by what took place with Alexander on tne 
25th of September. But the Lord Chancellor (Lord Cottenham) said : 
“ It is clear to my mind that Alexander was not in actual possession of 
the goods, and what he did at that time could not change the possession. 
He was only agent of the vendors, and was so named in the books of 
Little & Co,” Lord Brougham said : “Alepnder was not in custodij of 
the goods ; he was not authorized to deal with them in any way. Lord 
Campbell said: “Alexander was not on the 25th of September in custody 
of the sugar; be was the mere agent of the owners; he was not the ware- 
housekeeper of the owners, and the goods were not in his possession, but 
in the custody of the warehousekeeper, who alone could actually change 
the possession, and therefore the very foundation for the argument as to 
change of possession fails.” 

In Bryans v. Nix (l) it will be recollected Parke. B., referring to the 
boat receipt (No. 54), said it had nothing to operate on. None of the goods 
were on board. So the acknowledgment of Stephenson, Nixon .t Co. bad 
nothing to operate on as they had not the 500 tons in their possession. 
Therefore the delivery order acknowledged by Stephenson, Nixon & Co. 
was inoperative to pass either property in, or constructive possession of, 
the 500 tons to the plaintiffs, and in this view the defendants had not per¬ 
formed their contract with the plaintiffs. There was no objection in point 
of law to parties—say, the plaintiffs and defendants here—making an 

(1) 4 M. & W. 775, 
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agreement if they so thought fit, on the footing that Stephenson, Nixon & 1884 

Oo. had not the possession of the goods, but expected to have possession, and Oot. 16. 
that when they obtained possession plaintiffs were then to obtain from them 
possession. But [83] this is not the agraenaent plaintiff’s and defendants ORIGINAL 
made. The agreement stated that the goods were then in godown, ready and ClVlL 

held by defendants, Again, there would be no objection in point of law ““g 
if the plaintiffs and defendants, with the assent of Stephenson, Nixon A 
Co. agreed that the defendants* contract and liability should be assigned 
by them to and accepted by Stephenson, Nixon & Co., thus substituting the 
latter for the defendants. But this was not done. This is in effect what I 
am asked (by counsel) to believe was done There is no evidence whatever 
of such agreement in fact. But I am asked to construe the delivery order and 
the acceptance of it, and the acts of the plaintiffs thereunder, as amount¬ 
ing to such an agreement. It is impossible for me to do so. The proposal 
of the defendants by the delivery order and the accompanying letter is 

merely in reference to the delivery by Stephenson, Nixon & Co. of the goods, 
and that they should attend to plaintiffs’ order as to shipping. The order 
and letter treat Stephenson, Nixon & Co. as then being defendants 
agent having possession, and not as a person to whom the contract a;Dd 
liability of the defendants was to be assigned ; not a word is said referring 
to an assignment of defendants’ contract and liability to Stephenson, 

Nixon & Co., or to substituting them for the defendants or discharging 
them from liability, and no such proposal was assented to by Stephenson. 

Nixon & Co. There was no reason why the plaintiffs should be asked 
to depart from the original contract, or why they should do so: they 
got no consideration or benefit by so doing. The defendanti were bound 
and willing to fulfil their contract. The quality of the goods bad to 
be verified with the description in the contract, and if they turned out 
not of the quality, plaintiffs might reject them or claim reduction. 

Then the defendants were bound to pay the cost f. o. b., that is, of putting 
the goods on board (between 2,000 and 2,600 rupees according to Nixon s 
evidence). The agreement suggested by defendants does not provide tor 

any of these circumstances. But it is argued that Stephenson, Mixon & 

Co. were, by their contract with defendants, bound to deliver!, o. b., and 
they would have to pav the charge, f.o.b., as between them and defendants. 

But the defendants did not inform the plaintiffs that Stephenson, Nixon & 

Co. were so bound to the defendants. Nothing was written or said on the 
subject between plaintiffs and defendants, and plain-L94Jtiff9 
aware that Stephenson, Nixon & Co. sold the goods to the defendants 
One would expect an agreement to transfer the defendants contract would 
have referred to all these matters. Then it is said that all goods 6°^^ 
tbe East Coast for export are sold f. o. b., and that plaintiffs, who traded 
in that market, should be held to trade subject to that custom. But 
the evideDoe does nob exclude the making of a contrac , even on 
the East Coast, except f. o. b. Moreover, the delivery order treats 
the 600 tons in terms as purchased for or on account of defendants, t.e., 
for them. I may mention here that Mr. McLintock and other witnesses 
were asked, on reading the delivery order, to say who, according to any 
mercantile custom, should pay the charge of putting on board. He said 
that if Stephenson, Nixon & Co. were treated as the sellers to the 
defendants, then Stephenson, Nixon & Co. should pay tbe charges; but 
If Stephenson. Nixon & Co. are nob treated as such sellers to defendants, 

the ^fendants should pay. , o,. . xt- b 

Nowhere the plaintiffs knew nothing of Stephenson. Nixon & oo. 
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1884 having been defendants’ vendors, and therefore that fact does not enter 
Oct. 16 . into tbe consideracion as between plaintiffs and defendants. On the 

- question of who, according to custono, was bound to pay the charges, I may 

Original mention here that Mr. Arbuthnot and other witnesses ware asked.—Was 
Civil, there a custom on the coast and in Madras to deliver possession of goods 

- by delivery orders? To which their answer was Yes. (I think it is a 

8 M. 38. uDiversal usage of trade.) But no witness said it was the custom to do 
so when tbe goods were not in possession of the vendor. No reliable 
evidence was given of any custom such as alleged in the fourth paragraph 
of the plaint, viz., that when a delivery order is given and accepted, the 
giver is discharged from all liability, and the person on whom the order 
is given is substituted for the giver in such a contract as this. 

It is argued that as Stephenson. Nixon & Co. accepted the delivery 
order, they were estopped from denying, as against plaintiffs, that 
they bad the possession of the goods, and the case of Knights v. Wiffen (1) 
was cited on this point. There is no doubt tbat this is so in the case 
of a holder of goods or other persons in possession of them, who attorn to 
a third party under a [55] delivery order from the owner of the goods, and 
Stephenson, Nixon & Co. may be treated as estopped as regards the plaint¬ 
iffs. From this it is arguedthat Stephenson, Nixon iSrCo. were discharged as 
against the defendants, who could not maintain an action for non-delivery 
to them. I am unable to agree to this latter proposition, recollecting that it 
was the wilfully untrue and therefore fraudulent misrepresentation of Ste¬ 
phenson, Nixon & Co. of possession by them to the defendants that induced 
the defendants to make the incorrect representation to the plaintiffs 
tbat Stephenson. Nixon <fc Co. had such possession. But even if tbe 
defendants lost their remedy against Stephenson, Nixon & Co. by reason 
of the estoppel binding them as regards plaintiffs, 1 am unable to see 
bow the plaintiffs can be affected by such circumstances. Tbe defendants 
chose to trust to the representations of Stephenson, Nixon & Co., whether 
tbe latter were their agents or not; and on their own responsibility, both 
in tbe delivery order and iu the letter of the same date accompanying, 
represented to the plaintiffs, as the basis of tbe delivery order, that 
Stephenson, Nixon & Co. had then possession of the goods in godown. 
On this representation the plaintiffs acted ; how then can the defendants 
set up an incorrect representation of their own (take advantage of their 
own wrong), or the consequence of that representation, to the prejudice of 
the plaintiffs ? In my judgment they cannot; for two reasons the delivery 
order cannot be set up against plaintiffs—first, that the representation was 
the basis of the contract in the delivery order, though made under a 
mistake by defendants, Behn v. Biirness (2); second, there was a mutual 
mistake, and the contract was voidable (Benjamin, p. 323 ; Contract Act, 
s. i8). 

Again it is said that after the acceptance of tbe delivery order some 
time in June, the defendants paid Stephenson, Nixon & Co. Rs. 1,000, 
the balance due to them on a purchase of 1,000 tons of jaggerv including 
the 500 sold to plaintiffs, and also advanced to Stephenson, Nixon & Co. 
Rs. 25.000 on other accounts, which they would not have done if they 
were informed by tbe plaintiffs that Stephenson, Nixon & Co. had not 
possession of the 500 tons of jaggery. The answer appears to me to be this, 
that [56] the loss, if any, sustained by the defendants, is nob caused by the 
omission by plaintiffs to do any act they were in duty bound to towards 
d eiepdants. Plaintiffs relied on defendants’,delivery order and letter; 
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plaintiffs did not'owe any duty to the defendants to discover whether 1884 
■the representation of either Stephenson, Nixon it Co. or the defend- Oct. 1 G. 
ants was trno or not. It was the duty of the defendants to see that 
their own representauion was correct, and that the representation of ORIGINAL 
Stephenson, Nixon & Co. was correct. The loss to the defendants is the CiviL. 
result of their own confidence in Stephenson, Nixon A Co. and want of ^ i ^”38 
care of their own interest. The plaintiffs, who also placed confidence in 
Stephenson, Nixon Co. are so far in the same position, and I do nob 
see why defendants should be excused for placin^j confidence in Stephenson, 

Nixon &, Co. and the plaintiffs not so excused. Stephenson. Nixon <'(; Co. 
were under contract, uo doubt, with plaintiffs for 400 other tons of jaggery 
to be delivered, but they (Stephenson, Nixon & Go.) were under contract 
to deliver the 500 tons for plaintiffs, and 500 tons besides to defendants. 

Moreover, the defendants had other large contracts with Stephenson, 

Nixon t& Co. iQ respect of which—so great was defendants’ confidence— 
they paid Stephenson, Nixon & Co., according to Mr. Turnbull s 
evidence, Rs. 25,000 in June. It is said plaintiffs did not enquire 
after the 6bh of May whether Stephenson, Nixon A Co. had the 
jaggery ready; why should they? Already they were ioforened so. 

But plaiittiffs were in constant conversation witn Stephenson, Nixon 
.& Co. by telegram and by letter; see ex. L. M. Nos. 1 and 13. if 
that is of any importance. It is also argued that the loss to the 
defendants, as above mentioned, was caused by the neglect of the 
plaintiffs to supply a ship by the 31st of May to take the 500 tons on 
board. The argument is that if the ship arrived in due time, then it 
would have been discovered that Stephenson, Nixon it Go. haci not the 
goods to deliver, and defendants could then have compelled Stephenson, 

Nixon & Co. to deliver, and would not have paid them the large sum which 
they did. Tnis argument as regards compeUing delivery is inconsistent 
with the prior one for defendants, in which it is maintained that the 
defendants were discharged from liability, aod Stepbenson, Nixou it Co, 
substituted by virtue of the delivery order and of its acceptance, and 
as regards the pavoienb of the sums of Rs. 7,000 and Rs. 25,000, such 
[57] loans cannot be in any way held to be connected with defen ants 
not supplying the ship by the 31sb of May, however remotely ; but even 
if remotely, such loss should be held to be too remote, and I neec no 
notice this part of the alleged loss further. Assuming, for argument, 
for the present that the plaintiffs were bound to have had the ship ready by 
the 3l8t of May, and that plaintiffs are open to the allegation ol laches la 
that respect, it is necessary to see whether Stephenson, Nixon & Oo. were, 

.after the 3Ut ofMav, in a position to supply 500 tons of jaggery, recolleei- 
ing their obligation to deliver other jaggery, viz , 400 tons to the plamlitJs 
and 500 tons to the defendants, in all 1,400 tons. Upon the enco i 

appears that Stephenson, Nixon & Co. had contracted with Rhdlips lor 
-the purchase of 600 tons (paying 10 per cent, on account), to be dehvered 
in the end of June. Phillips had not possession of tne jaggery if ha had 
taught it from Gopalan, who again, as unpaid vendor, had mortgaged it 

to Messrs. Binny & Co. and Innas & Co. Gopalan says be could have got 
that or other jaggery and given possession to Phillips or to Stephenson 
Nixon & Co. on payment. The amount does not appear clearly, but it 
was at all events Ra. 30.000 to 40.000. Further, Stephenson, Nixon & Co, 
hid Qonfcracted to buy 700 tons from Ramaknsbnaya for delivery in the 
•en^ol June, and be had only poasession of 300 tons ready by the 
“iaajfl, pf iTune. apathie was not paid for and would amount tp about 
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Rs. 20.000. Further, Stephenson, Nixon & Co. had contracted to pur¬ 
chase 200 tons from Gil), Deane & Co., for delivery at the end of June, 
which probably might have been gob on payment of Rs. 15,000 or so. 
The probability is that if Stephenson, Nixon &, Co. were pressed to- 
deliver the 500 tons sold to plaintiffs by defendants, they would have been 
also pressed to deliver the 400 tons to plaintiffs and 500 to the defendants. 
If so, Stephenson, Nixon & Co. could not, I am inclined to believe from the 
evidence, have supplied 1,400 tons, and paid therefore a sum of probably 
Rs. 60.000 to 70,000 to obtain the goods, i n their circumstances. No doubts 
they had large credit in June with the Madras Bank, and drew in January 
Rs. 60,000 or 70,000 within a few days, but on the 14th of June their credit 
was temporarily stopped by the Madras Bank until Ramakrishnaya guaran¬ 
teed a large debt for them. Their account with the Chartered Mercantile 
Bank, it appears in the proceedings in insol- [58] vency filed in this matter, 
was then overdrawn. Though these receipts were large, their payments 
were up to the same amount: their debts remain. The conclusion I arrive 
at is, that if Stephenson, Nixon & Co. had been pressed at any time after 
the 18th of May to deliver the 500 tons sold to plaintiffs—taking into 
consideration the necessary consequence that plaintiffs and defendants 
would also press for their other goods—Stephenson, Nixon & Co. could 
not deliver the 500 tons or pay the market value, but would have sub¬ 
mitted to insolvency. When Stephenson, Nixon & Co. failed, only 800 
tons of jaggery could be found readv bo be delivered to Stephenson, Nixon 
& Co. in the fulfilment of contracts made with them, and except 10 percent, 
paid to Phillips, the whole 800 were unpaid for and in the hands of the 
sellers to Stephenson, Nixon & Co., who never had possession, actual or 
constructive, of any part of it. 

On the seventh issue, the question was raised by the defendants at 
the hearing, whether the plaintiffs were entitled to maintain this suit while 
their own side of the contract was not performed, inasmuch as they did 
not supply a ship by the Slat of May. The defendants’ counsel contends 
that it was a condition precedent or concurrent to the delivery of jaggery 
f.o.b. in the contract between the defendants and plaintiffs that the latter 
should have a ship ready to receive the jaggery on the 31st of May. Bowes 
v. Shaiid (1) was cited. The facts of that case were quite different from 
those of this case. The point decided then was not decided for the first 
time, but the question was the application of well-known principles to the 
f^te. These principles are that the construction of a contract, unless 
affected by a custom of trade, is for the Court, and that the words must 
be construed according to their plain ordinary sense. 


There the agreement was to ship rice at Madras in March or 
April. Some of the goods were shipped before March, and it was held- 
tbab the contract meant the whole of the goods were to be shipped in 
March and April, and therefore the purchaser was not bound to accept 
delivery. Beuter v. Sala (2) was also cited. In that case, the con¬ 
tract lor October and November for pepper bound the plaintiffs to 
declare within sixty days from bill of lading the [59] name of the ship 
and marks. Five tons were shipped in December, therefore nob accord¬ 
ing to contract. It was held that time was of the essence of the 

contract, and defendants might repudiate it. The universal rule in con- 

if in writing, is according to the language used, 
andtho intention of the parties as expressed by them. Where the 
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whole ol a oontraot is not in writing, then the intention and agreement 
of the parties is to be made out partly by'the writing and partly by evi¬ 
dence, so far as evidence is not in conBict with the writing. See what 
the contracts were. Defendants sold and plaintiffs bought 500 tons 
jaggery, fair average of the season, f.o.b. at Gocanada : delivery, say May ; 
terms, full advances, exchange ii. That is all the writing. It is agreed 
that the defendants were to supply the ship. 

If the delivery was by the terms of the contract to be made on board 
a ship before the end of the 31st of May, then, as the plaintiffs were to 
provide a ship, the presence of the ship at Gocanada before the end of the 
3l8b day of May, would be a condition precedent to the shipping on the 
Slst of May; otherwise the defendants could nob deliver and the plaintiffs 
would have broken their contract. This would appear bo come within s. 54 
of the Contract Act and the second rule stated in the notes to Pordage v. 
Cole (l), and which are also referred to in 2 Smith’s L. C. in the notes to 
Cutter V. Powell, p. 12. But rule 3 provides that when the promise goes 
only to part of the consideration, and a breach thereof may be paid for aa 
damages, it is an independent covenant or promise. See Franklin v. 
Miller (2), Boone v. Eyre (3), referred to in Franklin v. Miller. Lord 
Mansfield saysThe distinction is very clear, when mutual uromises 
go to the whole consideration on both sides. They are mutual conditions 
one precedent to the other. If they only go to part of the consideration 
when the breach may be paid for in damages, the defendant has his re¬ 
medy on the covenant or promise, and shall nob plead it was a condition 
precedent." (See this principle fully discussed in Behn v. Btirnes, 4), 
Benjamin on Sales, Bk. IV, Part I.) 

Now here the promise of the plaintiffs to have the ship ready 
to take the goods by the Slst of January, did not go to the whole [60J 
consideration, for the rest of the consideration was the payment of the 
price in advance. Therefore the promise in the case was an independent 
oontraot, and the plaintiff may maintain his suit against the defendants 
for their breach of contract, and the defendants may have a remedy by 
action against the plaintiff for that breach of the contract. But if 
plaintiffs’ contract came within s. 55 of the Contract Act and is a contract 
to supply a ship by the Slst May, still, on looking to the whole 
cootraot, I do not think that time, as regards the supply of the ship, 
was of the essence of the contract (for reason see afterwards in referring 
to the evidence of witnesses) ; therefore the contract was not voidable. 
But there is another well known rule of law, that where the performance 
of the promise of one party is a condition precedenr* to the promise of 
another, if the latter has received substantial portion of the consioeration, 
or part performance of the promise, he cannot set up the condition 
precedent as a defence (Benjamin, Bk. IV, Part I; Chitty, 671*2 , and 
Behn v. Bumess, supra). Here defendants received the full purchase 
money, therefore, the objection that this suit cannot be sustained when 
the promise of the plaintiffs to supply a ship at a particular time has nob 
been performed, is not good. I do not find that this point is ex¬ 
pressly included in the Contract Act, but it is not, I think, exclud¬ 
ed, Section 51 of the Contract Act applies to this case, as the defend¬ 
ants were not ready to perform the promise to deliver on Slst of May, 
assaming the purchases were to be performed simultaneously. Indepen¬ 
dent of the above views, there '8 distinct evidence of merchants that in 

U) 1 Wm. Bannd, 646. (3) 1 H. B 473. (3> 1 H. Bl. 273 n. (4) 3 B. & S. 751. 
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respact of such a contract as in this case, tirae for supplying the ship is 
not, according to mercantile eustono, of the essence of the contract, as 
the seller has been uaid in full, and, after the expiration of the time 
limited for performance of the contract, the goods, if ready, will remain at 
the risk of the vendee, who has the option either to take delivery on shore, 
receiving refund of the ordinary charges to put f.o.b., or he may require 
the goods to be pub on board, he paying all warehouse rent and all 
charges caused by his being late vvibh the ship. Bub the goods should bo 
ready at the time limited. Mr. Turnbull, one of the defendants, said that 
the absence of the ship for some reasonable time after the limited time 
would not cause any difficulty according bo his esnerifioce, but tho goods 
should be ready for delivery at the time. The result is [611 that the 
time for the supply by the plaintiffs of the ship is estimated to be a 
reasonable time after the limited time. Instance.^ were given by one 
witness where the ship did not arrive until after six weeks, and that 
such delay was not uureasouable. The substance of the reason is sound, 
viz., it is immaterial to the seller, as his goods were ready in time and he 
has been paid ; he runs no risk, as the risk is on the vendee after the 
limited time. In this case, therefore, when the ship arrived on the 17th 
or 18bh of June, I hold that the plaintiffs supplied within reasonable 
time, and that the objection to the plaintiff’s suit on the ground of delay 
is not good. 

As to damages, the ordinary rule where a vendor has failed to supply 
goods and the vendee has not paid beforehand, is bo give the vendor the 
difference between his contract nrice and the market price on the day of 
breach, as he is suuposed to have his money to be able to purchase in the 
market. But when a vendee has paid in advance, as his money is already 
paid, he is entitled to a reasonable time after the breach to prepare to 
purchase other goods. 

I do not see that plaintiffs should be allowed commission to their 
agents, ilessrs. Simoson <fe Co., as against the defendants as part of the 
damages. It was contended by couq^aI for the defendants that, by their 
letter of the ■29th of June, they had rescinded the contract. If they were 
entitled to 'lo so, they sliould abide the consequencas, which under Section 
64 of the Contract Act would be to reuay bo the plaintiffs the amount of 
the advance. This is the lowest right the plaintiffs could claim, but, as I 
have above stated, the defendants are not entitled to avoid the contract. 

Being of oninion that the contract of the parties did not make time, 
the esseuce of the contract for tho nlaintiffs to suooly the ship (and the 

evidence as bo custom supnorting this vie-w), I do nob see that any loss 

was caused to defendants bv the absence of the ship from the 31st of May. 
The damages that defendants mav have to nay in this action are not loss 
by reason of the delay of nlaintiffs in providing the ship, and no other loss 
IS suggested. Upon the whole, I think : 

1. No property in the goods ever passed, as no goods were appro¬ 

priated to the contract. 

2. The delivery order was inoperative as Stephenson, Nixon and Co. 

had not possession of the goods; plaiutiffs never received either 
actual or constructive possession of them, 

[62] 3. The defendants were not ready to deliver the 600 tons of 
jaggery on the 3l8t of May or any time after that, and defend¬ 
ants refused by their letter of 29th June to do so. 
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4. There was no discharge by the plaintiffs of the defendants' 1884 

liability to perform the contract, nor were Stephenson, Nixon Oct. 16 . 
and Oo., substituted in the contract for the defendants. 

5. The plaintiffs are not prevented from bringing this action by ORIGINAL 

reason that they did not supply the ship by the Slst of CiviL. 

IMay. n W QQ 

6. Plaintiffs paid Rs. 43,684-10-10 contract price given to the 

defendants, and they are entitled to the price nf the market on 
500 tons within a reasonable time after tlie 29th of June, that 
is, the price on the 1st of July, which it may be assumed was 
the same as it was on the 2’ind of June, Rs. 19-8 per candy, 
and local exchange. 

Decree for Rs. 44,023-0-8 and costs, and interest on debt and costs 
at 6 per cent. 

Solicitor (or plaintiffs : TFf/so?i. 

Solicitors for defendants : Barclay (C Morgan. 


8 U. 62. 

APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and Mr. Justice 

MuttiLsami Ayyar. 


Kandu {Plaintiff), Appellant, v. Konda and OTHERS {Defendants), 

Respondents.’^' [14th October, 1884.] 

■Civil Procedure Code, Section 51—Suit filed in wrong Court—Return of plmnt. 

In a suit filed in a District Muosif’^ Ooart to recover certain Ian L the nefendauts 
alleged that the value of the laud was understated by the plaintiffs and exceeded 
by far the pecuniary limit of the Coart’e jurisdiction. 

Upon enquiry the Muosif found this allegation to be true and directed the 
plaint to be returned to the plaintiff for presentation lu a superior Court. 

real The plaint having been prese ited in the Subordinate Court, the Sobor- 
dinata Judge, on the authority of Jjigjtvan Javerdhas SeJi v. Magdum -ft 
(I.L.R., 7 Bom. 487) dismissed the suit. 

Held, that the procedure adopted by the Munsif was correct. 


This was an appeal from the decree of E. K. KrishnaD, Subordinate 
Judge at Calicut, dismissing a suit brought by Kandu Pamkar, Karnavan 
of the Maunatbur tarwad, against Kooda Paoiker and two other members 

•of the tarwad. , u 

The facts aonear sufficiently for the purpose of this report from the 

judgment of the Court (TURNER, C.J., and Muttusami Ayyar. J.) 

Sankaran Nayar, for appellant. 

Sankara Menon, for respondents. 


JUDGMENT. 

The plaintiff claimed a declaration of his right, as karnavan of a 
tarwad. to the exclusive management of its properties, 

restraming the defendants, who. be alleged, were anandravans, from 
■interfering with the management, and for an order directing the delivery 
■to.him of certain property appertaining to the tarwad 

intheir poasesaion. The plaintiff valued the suit at Rs. 1,746-15-5 and file d 
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his plaint in the Munsif’s Court. Exception was taken to the jurisdic¬ 
tion on the ground that the value was under-estimated. 

A commissioner was appointed to make a valuation of the property 
in the possession of the anandravans ; he reported that the value was 
Es. 6,400. 

The Munsif accepted the commissioner’s valuation, and, holding that 
the value of the subject-matter was in excess of the pecuniary limits of 
his jurisdiction, returned the plaint for presentation in a superior Court. 
The Subordinate Judge, considering that the deficiency in valuation was so 
great as to disclose fraud on the part of the plaintiff, and that the in¬ 
sufficiency of the value asserted had only been detected after investigation, 
held that the Munsif should have dismissed the suit, and in support of 
bis ruling he referred to Jagjivan Javerdhas Seth v. Maqdum Ali (l). That 
decision has subsequently been overruled by a Bench of three Judges at- 
the same Court— Prabhakarbkat v. Vishtoambhar Pandit (2), who have 
decided the point in accordance with the decision in this [64] Court— 
Jivamju V. Purushotam (3). The decree of the Subordinate Judge is set- 
aside, and he is directed to try the suit on the merits. 

The costs will abide and follow the result. 

Note.— See In re Bdi Amrit, I.L.R. 8 Bom. 380. 


8 U. 64 = 9 Ind. Jur. 71. 

APPELLATE CIVIL. 

Before Mr. Justice Hutchins and Mr. Justice Brandt. 


Hanumayya {Plaintiff), Appellant v, N. A. RouPELL, President 
OP Municipal Commission, Anantapur {Defendant), Bespondent.* 

[15th and 21st October, 1884.] 

Tow 7^ hn^oveinent Act, 1871. Sections 138. 139-Street-Encroachment~Possession~ 
r^rxvdU property-^OQus 

H owaeda hoaseiu the towaotA, towUoh the Towee’ Improvement Aet, 
1871, was extended m 1879. ^ 

a’ Municipal GommUsiaoerd. professing to aot under Sections 139 of 

projected beyond the main walls of H’s house 
and abuttel on a lane which was used by tbe public, 

H proved that the pial had existed for fifty years : 

Held, that the action of the Municipal Comtnissionets was illegal. 

[R., 11 P.R. 1904=86 P.L.R. 1904.] 

against the daorea of V. Gopal Ban. Subordinate 

Mnlif .f P 7 ' of T. Eamaohandra Ban. District- 

Munsif of Gooty, m Suit 121 of 1883, 

arguments in this case are sat out in the judgments of 

the Court (Hutchins and Brandt, JJ.) ugujouua u 

Hon. Rama Rau, for appellant. 

Bhashyam Ayyangar, for respondent. 


• Second appeal 638 of 1884. 
(2) 8 B. 313. 
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JUDGMENT. 

Hutchins, J.—Tho plaintitT owned a bouse in a small lane in fche 
town of Anantapur to which the Towns’ Improvement Act, 1871, was 
extended in 1879. In front of this house wore three pials and under one 
of them a cess-pool. The Municipal Commissioners resolved that these 
pials were an obstruction or encroachment in a public street ” within 
the meaning of Section 139, and, after giving tiie notice required by that 
'Section, they caused the pials to be removed and the cess-pool filled up on 
the 25th October, 1882. 

[66] The plaintiff at once gave notice of suit to the defendant, tho 
President of the Municipality, and in March, 1883, he tiled this suit to 
recover the ground occupied by his pials and cess-pool with Es. 35 
damages. 

The encroachment, assuming it to be one, was in existence before 
the Act was extended to Anantapur, and under Section 139 the plaintiff 
was entitled to reasonable compensation. It was not, however, till the 
end of May, 1883, that this compensation was fixed and Rs. 15 tendered 
to the plaintiff. 

The District Munsif found that the pials had been in existence for 
at least forty or fifty years, but that the ground below them was nob 
proved to be private property, and that the contrary ought to be inferred 
from their projecting in&o the lane. It does not appear whether be meant 
that they merely projected beyond the main wall of the plaintiff’s house or 
beyond other adjacent houses. It is, however, stated that there are no 
pials projecting from the other houses in the lane, but that, nevertheless, 
the width of the lane was greater opposite the plaintiff’s pials than in 
come other places. Finally, the Munsif held that Section 139 covered the 
action of the Municipality, and that the Rs. 15 was reasonable compen¬ 
sation, though it might cost Rs. 20 or 21 to replace the pials; and he 
gave plaintiff a decree for Rs. 15 only, but directed the defendant to pay 
his costs on account of the delay made in settling the amount of compen¬ 
sation 

On appeal by the plaintiff, the Subordinate Judge bold that the burden 
of proof had been wrongly thrown on the plaintiff, that it was not incum¬ 
bent on him to prove how the land was acquired by his ancestors ; that, 
in the absence of any evidence that the ground belonged to the public, and 
in view of the plaintiff’s long enjoyment, it was “ beyond all doubt the 
private property of the plaintiff.” He, nevertheless, held that the Munici¬ 
pality were empowered by Section 139 to remove the pials as obstructions 
to the public, and he dismissed the appeal with costs, disallowing also the 
defendant’s objections as to damages and costs. 

The plaintiff has now appealed to this Court, and it is conceded by 
the resDondent that, if the Subordinate Judge was right in fimding that the 
ground was the private property of the appellant, he was wrong in hold¬ 
ing Section 139 applicable. That section and the one preceding it deal with 
obstructions or encroachments in a [66] public street; the wall must be 
built, or the fence erected, or the other obstruction or encroachment made 
■to exist, in the street. The interpretation clause defines “a street” and 
the definition makes it to comprise (l) a roadway over which the public 
have a right of way, together with (2) such land (not being private pro- 
fperfcy), whether covered or not by a pavement, pial or other structure, as 

be between the roadway and the main wall of any house adjacent 
thereto. The very terms of the definition exclude ground which is private 
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property. If, therefore, the Subordinate Judge was right in finding that 
the soil under cbe pials was vested in the plaintiff as private property,, 
there was no obstruction erected in the street, and Section 139 did not 
empower the Commissioners to interfere. Their proper course, if they 
wished to widen or straighten up the lane ad that particular spot, was 
that indicated by Sections 18 and 19 of the Act—to take up the ground 
under the Land Acquisition Act, 

The respondent, however, seeks bo support blie Subordinate Judge’s 
decree hy showing that he was wrong in holding the ground to have been 
the anpellanb’s private property. The argument is that under the defini¬ 
tion, * a street” must be presumed to comprise all the ground between the 
main walls of the houses abutting on the roadway, and that these pials, 
projecting beyond the main wall of the appellant’s bouse, must be pre¬ 
sumed to be part of the street unless they are proved to have been built on 
private land. In other words, it is contended that the onus of giving 
complete proof must always lie on the person claiming to retain such 
projections. 

It seems tome that this proposition cannot be supported. The rights of 
the Commissioners over the streets of the town are given them hy Section 13 
of the Act, which says that all public streets (not being private property) 

existing at the time this Act comes into operation_ shall vest in and 

belong to the Commissioners and their successors,” It lies on the Com¬ 
missioners, who have assumed the right Do interfere with pials which were 
prinia facie in the plaintiff's possession as his private property, to 
justify their action by showing that they were not really private 
property. If they had proved that the lane in Question was used 

% were built, it is possible that this might 
have been sufficient to shift the burden of proof on to the appellant, 
Question would then have arisen, since appellant admits he 
[67] cannot prove a title otherwise, whether he had made out a title by 
prescription. Bub the Commissioners have not established anything be¬ 
yond the bare fact that the public use the lane. The anpellaut’s house 
may have been the first built io that locality, and the lane may have been 
loimed by others building opposite it. In my judgment it was not incum¬ 
bent on the appellant to make out more than a. prinia fade case, and lam 
of opinion that he has done 80 . He has proved that the pials were in 
existence beyona living memory, for forty or fifty years at least, and I agree 

with the Subordinate Judge that this is quite enough, in the absence of 

any kind of evidence on the other side. The District Munsif inferred that 
the appellant had encroached on the lane because the pials were projec¬ 
tions, but I have already mentioned that there are no other pials in the 
lane, and that, nevertheless, it was narrower io some other parts than 

opposite the appellant’s _ house. In my judgment, therefore, there is no 
lOUDdatioQ for any such infcreuce. 


Thedecrees of tha lower Courts must be reveraed with costs through¬ 
out. it IS probable, however, that the Commissioners may elect to 

shonld ^8 «o°V6Dieat that time 

taken in reh Purpose before the land is restored or steps 

monthff 'be expiration oi 

Lnd su!d fm T ^ L- '■be befendant do restore to the plaintiff the 

the land hv fho M damages, unless the acquisition of 

Plaintiff sLn h compensa^on to the^ 

difendfni H ' have been Otherwise arranged, and that in any ease the. 
defendant do pay to the plaintiff his costs throughout. 
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! Brandt, J.—Municipal Oommissionera are empowered under Section 
138 of Madras Act III of 1871 to remove “ any obstruction or encroach¬ 
ment in any public street ” within municipal limits, without payment of 
•oompensation in the case of obstructions or encroachments made or 
•created after the Act has come into operation in any town; and under 
Section 139 bo remove such obstructions or encroachments erected before 
• the introduction of the Act, upon nayment of reasonable compensation. 

There is a concurreat finding by both the lower Courts, and indeed 
it does not seem to have been denied by the resuonclent, that the ground 


on which the pials, removed under the respondents orders, stood, and 
the pials thereon, had been in existence and in [68] the possession and 

enjoyment of the iipoellant tor at least forty or tifty years before they were 

so removed. 

The District Munsif decided the case against the appellant on the 
.ground it was not proved by him that the ground on which the pials stood 
was his private property, and that as these structures projected into 
the lane (some four feet in width or loss in the widest part) along which 
it was not denied that there was a public right of way for foot passengers, 
and cattle, it must be inferred or presumed that the apuellant had 

encroached upon the lane. •, • j 

The Subordinate Judge hold, on the contrary, that proved nr admitted 
dong possession and enjoyment by the appellant threw upon the respondent 
the burden of proving that the space occupied by the pials was not the 
“private property ” of the appellant, and .that the respondent failed to prove 
■this, but that the action of the President and Commissioners was justifaeo, 
ns the existence of ths pials was beyond question an obsnrucr.i )ti c> the 

public.” , , u u If 

Against this decision appeal is preferred, and it is conceded on behalt 

of the respondent that, if the Subordinate Judge was right m law m 
holding that long possession and enjoyment thro vs upon the respondent 
the burden of proving that the space occupied bv the Dials was not private 
property, then the action of the President and Commissioners cannot be 
supported; but it was contended tha^-, having regard to the deliiution of 
“street ” in Section 2 of the Act. the burdec of proving that any land or 
space outside the main wall of any building fronting a street and interven¬ 
ing between the roadway nroper and such main wall is private prooei’tv, 

rests upon the owner or occupant of such h^use or oth«i’ peison c aiming 

the same. . .. i i - 

The word “street ” is. for the purposes of the Act, tniis defiaed in 

Madras Act III of 1871:— ,, 

“ The word ‘street' shall mean any road, strant. alley oi passage, 

•whether a thoroughfare or not. over which the puolic have a right of way, 
together with such Uni (not bdng private prooerty), whether ewered or 
hot byany pavement, pial, verandah or other erection or structure, as mav 

be between the roadway and the main wall of any hou«e or oases a. jacen 

thereto.” , • u . 

With reference to the abstract proposition on which the ingenious 
• argument for the respondent is based, it appears to me sufficient to L69J say 
"" .that the Act must be reasooablv construed, and that tins it cannot be un- 
:loB8 regard be had bo the following considerations. It cannot be doubted, 

%I think, that in framing the definition above quoted, the Legislature had 
view the case of there being some ground or space betweeo the road- 

proper and the main buildings on either or on one side of the roadway; 
hh that there are or may be roads, streets and lanes between buildings 
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on either side, in which there are no such spaces intervening between the 
roadway and the buildings, could hardly be denied: again, it is quite possi¬ 
ble to conceive cases in which a right of way may have been acquired 
between, or passing by the side of, buildings, subsequent to the construc¬ 
tion of such buildings, and it is not shown that the present is not such 
a case. 

No evidence was adduced in this case on the side of the respondent 
to show the width or limits of that which is supposed to constitute the 
" street.” And it would be altogether unreasonable to hold that Municipal 
Commissioners are at liberty to demolish a verandah, pial, or other 
structure forming a constituent part of a building past which there may 
be a right of way. on the simple ground that such pial or other structure 
is beyond the main wall of the house. There is no evidence, and, in my 
opinion, there is no presumption, that the pials were thrown out beyond 
the main building, upon what, at the time of the building of the house, 
was a public lane, or that they are not as much a constituent part of the 
bouse as the wall which they adjoin. 

Having regard to all the facts of the case before us, I am of opinion 
that the finding of the Subordinate Judge was right in part, but that he 
ought to have held, and that we must hold, that it lay upon the respondent 
to prove that the space on w'hich the pials stood was land which, not 
being private property, was a space, not being part of the roadway proper, 
from which the Commissioners were, under Section 139 of the Act. 
empowered to remove the pials erected thereon : and that the respondent 
faile'l to prove this. I am of opinion then that the decrees of the lower 
Courts should be reversed and decree made in favour of the appellant in 
the terras proposed by my learned colleague. 

Note. —See Wedderburn v. Coopoosami Sastriar, Appeal 59 of 1876, 
reported in 1 Ind. Jur. 120. 


8 M. 70 = 2 Weir 639. 


[70] APPELLATE CRIMINAL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and 

Mr. Justice Hutchins, 


Biyacha V. Moidin [29bb August and 18th September, 1884.] 

Criminal Procedure Code, Section iSH—Maintenance—Imprisonment for default of pay- 
lyient—Silbsequeni offer to pay ^Sentence absolute, j ^ ^ 

A 80 ntf»nc 0 of imprisonment awarded under Section 488 of the Code of Criminal 

comply with an order to pay maintenance ia 
absolute and the defaulter is not entitled to release upon payment of the arrears 

H- 20M. 3(.,=. Weic 

by the Heaa Assistant 

Magistrate of Malabar to pay Rs. 8 a month to his wife, Biyacha, as 

Sstrate“fr B'yjcha having complained to the Deputy 

^ne ‘bat maintenance had not been paid for 

Magistrate, under Section 488 of the Code of 

mee t for imprison- 

eotfor four and a halt months for wilful neglect to comply with the order. 

Criminal Revision Case 494 of 1884 
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Oa the 26th July. Moidin Kutti's brother presented a petition to the 
Deputy Magistrate offering to pay the arrears of maintenanoe and praying 
that Moidin Kutti might be released. 

The Magistrate being in doubt whether lie could release Moidin Kutti, 
a reference was made to the High Court hy the Acting District Magistrate 
of Malabar (C. A, Galton) as follows :— 

The (Question is whether a person, committed to jail for non-payment 
of the maintenance ordered by a competent Magistrate, may be released 
when the arrears are paid, even though ho has not served out the time of 
imprisonment awarded him. The imprisonment in such cases is, it appears 
to me, inflicted more as a punishment for contempt of the order passed, 
than for non-payment of the allowance. Nevertheless it was not, I think, 
intended by the Legislature that a man who disobeys an order of mainte¬ 
nance [71] should be treated more severely than one imprisoned for default 
of payment of fine, as in the latter case the delinquent is discharged as soon 
as the tine is paid. As, however, the question is not wholly free from 
doubt. I have thought fit to refer it for the orders of the High Court.” 

Counsel were not instructed. 

The Court (TURNER. CJ., and Hutchins, J.) delivered the following 


JUDGMENTS. 


Hutchins, J. —The question is adifl5cult one, but we are bound to 
go by what the Legislature has said, and I am constrained to hold that, 
although tne Magistrate is not bound to order the full term of imprison¬ 
ment for which the defaulter is liable under Section 488 of the Code of 
Criminal Procedure, yet whatever time is ordered must be served. The 
language of that section, and of the corresponding form in Schedule V is 
very different from that enapioyed in cases where the imprisonment is to 
cease on payment. 

Generally, imprisonment awarded in teroos as “ in default of payment 
of a fine ” terminates on payment or levy by process of law (Section 68, 
Indian Penal Code). That is not the ease here. Under Section 250 of 
the Procedure Code, when compensation has been awarded to a complain¬ 
ant and ‘ it cannot be realized, ” imprisonment may be awarded up to one 
month. The form of warrant in Schedule V (XXX) adds the words 
unless sooner paid, ” which seem to be implied in the words “ it cannot 
be realized.” 

^ Under Sections 123 and 124, a person required to give security for a 
period may be “committed to prison until such period expires, or until 
within such period he furnishes the securityit is expressly added that 
the Magistrate may order his discharge if he thinks this can be done 
without hazard (cf form XIII). 

In default of a fine for contempt, imprisonment may be ordered for a 
month, unless such fine be sooner paid (Section 48o) ; but this comes under 
the general provisions first noticed. Section 485 provides for imprisonment 
where a man refuses to answer questions, &c.; he may be imprisoned for 
ft week unless he consents in the meantime. 

Section 514 provides that, if a penalty under a forfeited bond be 
pjfe paid “ and cannot be recovered by attachment and sale,” the 
may be imprisoned in the Civil jail for six months. [72] From 
I** being selected, and from the words “ cannot be recover- 

I should be inclined Co hold in such a case that the imprisonment 
lOteuded.to cease upon payment. The corresponding form is XLVIII, 
contains the words “ whereas cause has not been shown why payment 
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should not be enforced against him” ; the declared object, therefore, i s to 
enforce payment. 

But according to the wording of Section 488 there need only be (l) a 
wilful neglect. {2} an unsuccessful attempt to levy by warrant. “ After 
the c.vecution of the warrant ” the Magistrate may “ sentence ” to im- 
ORIMINAL. pi’isonment for a mouth for each month’s allowance remaining unpaid. 

- The form of warrant (XL) mentions only the wilful disregard, and not the 

8 M. 70= (jjjat the money cannot be recovered, as though the contempt were the 

2 Weir 639. chief thing in view ; and the imprisonment is to “ be carried into execu¬ 
tion ” absolutely. 

Tdrnek, C.J.—It is difficult to see what object the Legislature can 
have had beyond the enforcement of the payment unless it be to punish 
the husband for contempt of the order : but I am unable to say that the 
language of the Code warrants any other construction than that which has 
been adopted by. my learned colleague. 


8 M. 72 = 6 Ind. Jur. 670. 

APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and Mr, Justice 

Hutchins. 


Lakshmi {Plaintiff), Appellant, v. Chendri and OTHERS 
{Defendants), Jtespondentsr [29th October, 1884.] 

Service tenure - Resumption — Notice. 

Where land held on service tenure is resumable at the will of the grantor, the- 
holder cannot be ejected before a reasonable notice to surrender the land has 
been given* 

[R,. 8 C.W.N- 904 (906).] 


The plaintiff, Maharaja Sri Raja Laksbmi Gnellayamma Bahadur 
Garu, Rani of Bobbili, sued to recover certain land from the defendants, 
Padala Chendri Nayudu and others. 

[73] This land was the emolument of the office of revenue nayudu 
in plaintiff’s estate, and was held by defendant No. 1. 

The plaintiff alleged that defendant No. 1 failed to perform the duty 
to her satisfaction, and that she gave him notice to quit. 

The other defendants were made parties bo the suit as being in pos¬ 
session with defendant No. 1. 

The defendants pleaded that the claim was res judicata, inasmuch, as 
a suit in 1881 for the recovery of the land, brought by plaintiff against 
defendant No. 1, had been dismissed, and denied that there had been any 
default by defendant No. 1 in his duties. 

The District Munsif of Chioaoola (G. Vookataratnam) dismissed the 
suit on the ground that plaintiff had not given a reasonable notice to 
defendant No. 1 to surrender the land. 

On appeal, the District Judge of Ganjam (J. R. Daniel) was of opinion 

that notice wm unnecessary, but confirmed the decree on the ground that 

the land was held on hereditary tenure of service and could not be resumed 
arbitrarily. 

The plaintiff appealed to the High Court. 

Anandacharlu, for appellant. 

Srirangacharyar, for respondents. 


* Second Appeal 611 of 1884. 
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The Court (Turner, G.J., and IIutcuINS, J.) delivorod tlio followiiiR 

JUDGMENT. 

In the former suit brought by tho plaint,iiV to rooovor possession of 
(the same lands from tlie first defendant, plaintitT alleged that she had not 
consented to his appointment; that tho appointment was illegal, and she 
was entitled to recover the lands. It was found that although the appoint¬ 
ment by the Collaotor was ultra vires, yet tho plaintitT had accopted first 
defendant's services and was estopped from contesting the validity of tho 
appointment. It was consequently held that she had no right to resume 
the lands.^ The Muusif stated that it was neither alleged nor proved that 
the plaintiff could resume at pleasure. 

The plaintiff now, admitting that the defendant has been appointed, 
claims that she has a right to dispense with his services and resume the 
lands at pleasure. We hold that she is not prevented by the rule of res 
judicata from asserting this claim. The cause of action in the two suits 
is not the same. The right now asserted was not asserted in the former 
suit. 

The Courts were then bound to dispose of the case on the 
L74J merits. It is admitted that the grant was made subsequently to 
the permanent settlement, and the Judge considers that be is entitled to 
presume, from the fact that members of the same family have been 
allowed to succeed to the tenure and to the ofiBce. that the grant was here¬ 
ditary and is not resumable. A grant may be hereditary but, nevertheless, 
resumable if the grantor is at liberty to dispense with the services of which 
the performance is the condition of the tenure. It does not clearly appear 
from the facts stated by the Judge that the grant was hereditary. The 
proprietor appointed a revenue nayudu and set apart these lands for his 
remuneration. The subsequent appointments were made by the revenue 
officers who, following the custom obtaining in respect to village offices, 
selected persons from the family of the original grantee. It was asserted 
in the former suit that the lands bad been divided and held separately 
by the members of the family, which favours the view that the grant 
was hereditary. Nevertheless it may be resumable, and at present nothing 
has been found to warrant the conclusion that it is not. 

Assuming, however, that the grant was not hereditary and was re¬ 
sumable, the plaintiff would not be entitled to dismiss the tenure-holder 
and resume the lands without reasonable notice —Unide Rajaha Bom- 
maraz Bahadur v. Pemmasawmy Venkatadry Nayttdti, (l), and we agree 
with the Munsif that reasonable notice was nob given in this case. The 
respondent was at first required to surrender the lands immediately and 
next to vacate possession within five days, and this at a time when, ac¬ 
cording to the Munsif’s finding, he had expended money on their culti¬ 
vation. 

On these grounds we dismiss this second appeal with costs. 
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(1) 7 M.I.A. 128 (146). 
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[75] APPELLATE CIVIL. 

Before Sir Charles A. Turnery Kt., Chief Justice, and Mr Justice 

MutUisami Ayyar. 

SUBRAMANYA (Plaintiff), Appellant v. SaDASIVA and OTHERS 
(Defendants), Ue.spondentsJ' [27th October, 1884.] 

CivilProccdxire Code, Section HinduLaw—Suii for partUion—Aliemes made parties 

to sjtti—Onus probandi. 

Where a suit was brought by a Hindu for partition of family property against 
his father, brothers, and fifteen others to whom, it was alleged, the father had 
improperly alienated numerous parcels of the said property at difierent times : 

Held, that the better course was for the Court to have ordered, under Section 
45 of the Code of Civil Procedure, separate trials to be held in respect of each 
alienation. 

Id a suit brought by a Hindu to contest an alienation of family property made 
by his father, the onus of proving that the alienation is binding on the son lies 
upon those who claim the benefit of the alienation. 

[R., 16 B. 608 (612); 4 Bom. L.R. 587 (599); Dlsappr., 13 A. 216 (219).] 

This was a suit brought by Subramanya Ayyan, in forina pauperis, 
against bis father, Sadasiva Ayyan, and twenty other defendants (l) to 
obtain by partition a one-sixth share in seventy-eight parcels of land 
alienated by defendant No. 1, from the defendants in possession thereof; 
(2) to set aside tbe right exercised by defendant No, 1 of superintending 
certain other land dedicated to charity by plaintiff’s family and to esta¬ 
blish plaintiff’s claim to one-fifth share of such right and to recover pos¬ 
session of tbe said land from tbe defendants in possession thereof. 

Defendant No. 1 vircually admitted tbe claim. Defendants Nos. 3, 
20, and 21, sons of defendant No. 1, and defendant No. 2, son of a de¬ 
ceased son of defendant No. 1, did not contest plaintifi’s claim. 

The principal issue framed by the Subordinate Judge of Madura 
(East) (T. Ganapathi Ayyar) was “ whether any and which of the debts 
for which the properties were alienated were [76] incurred for immoral 
and illegal purposes and whether any and which of the alienations are 
not binding upon the plaintiff,” 

In disposing of this issue, the Judge held that it was only by showing 
that the debts were contracted for immoral or illegal purposes that tbe 
plaintiff could claim exemption from the binding nature of the sales, and 
as plaintiff failed to adduce such proof, tbe issue was decided against him. 
The plaintiff’s suit was dismissed, except as to item No. 16, a house site, 
as to which it was decreed that defendant No. 1 should deliver to plaintiff 
a one -sixth share thereof. 

Plaintiff apuealed to the High Court on the ground, inter alia, that 
the onus prohandi was wrongly cast upon him by the Subordinate Judge. 
Gopalacharyar, for appellant. 

Bashyam Ai/yangar, for respondents. 

Tbe Court (Turner, G.J,, and Muttdsami Ayyar, J.) delivered 

the following 

JUDGMENT. 

In order to ascertain whether the several alienations challenged by 
the appellant in this suit were binding on the sons of the first defendant 


* Appeal 145 of 1884. 
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who were nob parties to them, it wouW have been better if the Subordinate 
Judge had, under the provisions of Section 45, directed separate trials to 
be held in respeot of the alienations made to each of the contesting defend' 
ants or the parties under whom they claimed. 

The circumstances of each alienation might then have been more 
fully considered. 

The Subordinate Judge has not, in our judgment,altogether auprebend* 
ed the law respecting the burden of proof in such CHses, Prima facie a 
Hindu father is incompetent to make alienations of ancestral immoveable 
property and his sons have a right to question those alienations when they 
are not made with their consent. Persons then, who claim the benefit of 
alienations, must show that the alienations were made for a purpose 
justifiable under Hindu law, or that they, in good faith, believed that 
they were made for such a purpose. Until a person claiming the benefit 
of an alienation has given some proof that the alienation is made for a 
justifiable purpose, or that he believed it to have been so, it is not 
incumbent on the Hindu sod to prove that the purpose was not justifi¬ 
able. If, on the other hand, a person claiming the benefit of an aliena- 
[77]tion shows that it was made for a purpose ostensibly justifiable, 
the Hindu son must show that the purpose was in fact not justifiable 
and that the person to whom the alienation is made was aware that 
it was not so justifiable. The alienations impugned are said to have 
been made to pay antecedent debts. If those debts were not incurred 
for immoral purposes, or if the person to whom the alienations were 
made had no reason to believe they were made for immoral purposes, 
then the alienations would be bindi.ng on the son under the Privy Council 
decision in Girdharee Lall’s case (1). If. on the other hand, the persons 
to whom the alienations were made were themselves the creditors, and 
it be shown that the debts were contracted for immoral purposes, then 
the alienations will not bind the sons. The issues which the Subordinate 
Judge framed appear insufficient to determine the rights of the parties, 
and, unless separate issues are drawn in respect of each alienation, it is 
impossible to avoid considerable confusion in their decision. 

In respect of the properties as against the defendants Nos. 4 to 19 
and the representative of the fifth defendant, who has died, we set aside 
the decree and direct a new trial. 

The cost.s of this appeal to abide and follow the result. 
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APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and 

Mr. Justice Hutchins. 


Avala {Fifth Defendant), Appellant, v. KUPPU and others 
{Plaintiffs), Respondents.* [JOth July 30th and October, 1884.J 

Am judicata. 

It is by the decree and not by the judgment that a question of res judicata 
must be decided. 

In 1681, A sued K and others cUimiag a declarition of his title to certain 
land and an injunction against interference with his possession. 

* Second Appeal 311 of 1884, 

(1) II.A. 331-14 B.D.R. 187. 

63 



8 Mad. 78 Indian decisions, new series [Yo!, 

K claimed part of the laod by purchase from M, 

[78] The Muusif decreed lor A and this decree was confirmed on appeal by the 
District Jndge, but in bis judgment the District Judge recorded that K’s claim 
was not adjudicated upon and that he should bring a fresh suit if he had any 
claimi 

In 1883 K sued A to recover the land, which he claimed by purchase from M. 

A pleaded that the claim was res judicata by virtue of the decree in the former 
suit. The District Munsif and, on appeal, the District Judge held that the 
claim was not res judicata and decreed for K. 

Held, on appeal to the High Court, that as no reservation was made in the 
decree of K’s right to bring another suit, the plea of res judicata was good, but 
that, under the circumstances, an opportunity should be given to K to apply to 
the District Court to have the decree in the former suit brought into conformity 
with the judgment. 

This having been done, the decree of the Lower Courts was confirmed. 

[R., 12 M. 500.] 

The facts of this case appear sufficiently for the purpose of this 
reoort from the judgment of the Court (TURNER, C. J., and HUTCHINS, 
J.). 

Dunhill, for appellants. 

Ramamijacharyar, for respondents. 

JUDGMENT. 

Turner, C.J. — The plaintiffs, Kuppu Nayakan and three others, 
claim a one-eighth share in the lands in question under a conveyance of 
October 1880 from fourth defendant, Marappan. Avala Nayakan, the 
fifth defendant, appellant, claims to have previously purchased the same 
one-eighth share and another, or one-fourth in all, from Peria Muttu Goun- 
dan and two others, defendants 1 to 3. In 1881, this fifth defendant sued 
the defendants 1 to 3, as well as the plaintiffs, to have it declared that the 
whole one-fourth bad passed to himself, and that defendants 1 to 3 and 
plaintiffs might be enjoined against interference with his possession. A 
decree to this effect was passed by the Munsif and this decree was affirmed 
on appeal. 

The plaintiffs, however, seek to avoid the plea of res judicata by a 
reference to the appeal judgment, and this contention has been allowed in 
both the lower Courts. It is stated in that judgment that “ if Marappan 
has any right, he must bring a separate suit; all that is now decided is 
that^ plaintiff purchased the plaint land from defendants 1 to 3 and 
obtained possession, and two years later was obstructed in his enjoyment 
by defendants 4 to 7.” 

It is by the decree and not by the judgment that a question of res 
judicata must be decided. The decree is the formal expression of the 
adjudication upon the right claimed; the judgment [79] simply con¬ 
tains the grounds of such adjudication. In the former case this appellent 
claimed this identical one-eighth share as against the present plaintiffs, 
and they were bound to set up every defence on which they relied. The 
decree adjudicated that the share had passed to the appellant as against 
these plaintiffs and that decree was simply affirmed on appeal. The fact 
that Marappan was not a party can make no difference, because, upon 

plaintiffs own case, bis interest had been assigned to them before the 
former suit. 

As the case stands at present, therefore, the plea of res judicata 
must necessarily prevail, but under the circumstances, we think it right 
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to allow the plaintiffs an opportunity of applying to the District Judge 
to amend hia former decree, so as to bring it into harmony with his 
judgment. We do not understand how the Judge could reasonably have 
refused to adjudicate between the titles to Marappan’s one-eighth share 
set up respectively by the contending parties before him ; but, if be did 
eo, he should have reserved the point in bis decree. 

The case will now stand over for six weeks. 

On the 30th October the Court delivered the following judgment :— 
The decree having now been amended, the plaintiffs’ claim is not res 
judicatck. The claim has been rightly decreed, but we think each party 
should bear their own costs throughout and the decrees will be modified 
aooordingly. 


8 H. 79. 

APPELLATE CIVIL. 

Before Sir Charles A. Turner, Et., Chief Justice, a'ud Mr. Justice 

Muttusami Ayyar. 


The Official Assignee [Petitioner), Appellant v. Ramalinga 
,AND OTHERS (Creditors of the Insolvent Amba Sankar Davai), 
Bespondents* [27tb October and 11th November, 1884.] 

Insolvent Act, 11 and 12 Viet., c. 21, Section 19— Rule 14 of Insolvent Court—Official 
Assignee—Commission . 

The light of the Official Assigoee to commission under 11 and 12 Viet., c. 21, 
Section 19, does not arise until there are in his bands funds realized and available 
tor distribution among the creditors. If at such time the adjudication is 
annulled the right to commission subsists. 

IR., 7 M.L.T. 290 (291) = 5 Ind. Cas. 727 = (1910) M.W.N. l.J 

[80] This was an appeal from the order of Kernan, J., made in the 
Court for the Relief of Insolvent Debtors on the 18th August 1884. 

The facts necessary for the purpose of this report appear from the 
iudgment of the Court (TURNER, C. J., and Muttusami Avyar, J.). 

Mr. Shephard, for appellant. 

Mr. Grant, for respondents. 

JUDGMENT. 

The judgment of the Court (Turner, C.J., and Muttusami Ayyar, J.) 
was delivered by 

Turner, O.J. —One Amba Sankar Davai was adjudicated an insol¬ 
vent on the 8th May 1884 and a vesting order made. A meeting of 
creditors was held on the 15th May 1884, and eventually on 29bh May 
1884 it was resolved that an application should be made to the Court to 
'annul the insolvency in order that the insolvent might assign the assets 
to trustees to admioister and diatcibuce i»he estate for the benefit of credi¬ 
tors. There was some little delay in securing the assent of all the credi 
tors and it was not until August 1884, that the order for the annulment 
the adjudication and vesting order was actually made. Meanwhile, 
Official Assignee had set himself to secure and realize the assets. He 
collected some moveable property and had taken steps to sell the 
i^gmoyeable property. At the time the adjfidication was annulled, be held 

* Appeal 15 of 1864. 
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in his hands a sum of money which, however, would no5 have been avail¬ 
able for dividends, as it would have been exhausted in defraying the 
expenses incurred. 

In bis order annulling the adjudication, the learned Gonamissioner 
directed the allowance of, or payment to, the Assignee of all costs and 
expenses incurred by him in collecting and realizing the estate in excess 
of tbe casli in hand, but be refused an application by the Assignee to be 
allowed a commission at tbe rate of 5 per cent., oi some other rate on the 
value of the estate that bad vested in him. 

The learned Commissioner held that the Official Assignee was entitled 
to his commission only when the proceeds of the estate were about to be 
distributed by the Assignee to creditors. 

The 19tb Section of 11 and 12 Viet., c. 21, declares that the Official 


Assignee shall receive no other remuneration in the shape of commission 
or otherwise than a fair remuneration out of the sum to be distributed 
as dividends.” By rule 14 of the Insolvent Court, the remuneration of 
tbe Official Assignee was [81] settled at a commission of 5 per cent, on 

the principal sum forming the proceeds of each estate distributable as 
dividends (1). 

It appears clear that the Official Assignee is not entitled under any 
circumstances to a commission on the value of the estate vested in him, nor 
can we hold he is entitled to a commission on tbe value of tbe estate 
collected by him. It was possibly the object of the Legislature to incite 
the Official Assignee to activity and economy in expenditure or collections 
by indicating as tbe fund from which he was to be remunerated only 
the sum. which, after realization and the satisfaction of tbe expenses of 
collections a-nd the debts of secured and other preferred creditors, might 
remain in his hands available for distribution among the general body of 
creditors. Neither tbe Act nor the rule appear to have made any special 
provision for tbe remuneration of tbe Official Assignee in the event of the 
annulment of tbe adjudication. But it appears to us that the right of the 
Official Assignee to his commission arises when there are in his bands any 
funds realized and available for distribution among the creditors—when 
be IS m fact in a position to declare a dividend, and that, if there had 
been such funds in his bands at tbe time an adjudication is annulled, he 
could nob thereby be deprived of the commission he has earned, and that 
a deduction should be made of tbe commission as well as of the costs 
and expenses of realizing tbe estate. In this view effect is given to 
the language of the Act and of the rule, neither of which make the actual 
declaration of a dividend condition precedent to the accrual bo the Official 
Assignee of a rigbt to remuneration. 

nf is admitted in this case that the cash in the hands 

ali '7 f ssignee will nob do more than cover the expenses of re- 

interfere with the order of the learned 
without costT ^^snaiss the appeal, but, under the circumstances^ 


Solicitors for appellant: Barclay and Morgan. 
bolicitor for respondents : Wilson. 


(1) Ordo Curise, 
entitled to 5 per cent, 
estate distributable as 


22Dd December 3848.- xiv.-The Official Assignee shall be 

principal sum forming the proceeds of each 
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[82] APPELLATE CIVJL. 

B^ore Sir Charles A. Turner, Kt., Chief Justice, and 

Mr, Justice Hutchins. 


AtyasaMI {Plaintiff), Appellant v. Samiya {Defendant), 

Respondent^ [30fcb July, 1884.] 

Civil Procedure Code, Section'dSi.^Liinitation Act, Sch, II, Arts, il, 13. 

Where an application was mafle uuder Section 332 of the Coda of Civil Procedure 

for possession of property and rejected, and the applicant brought a suit to recover 

the property more than one year subsequent to the order rejecting the application. 

Held, that the suit was not barred either by Art. 11 or Art. 13 of Sch. II of the 

Indian Limitation Act. 1877. 

[N.F..24A. 467 (470); U B.R. (1904). IVth Qr., Lim., Sch. II, 13 ; F.. 12 M. 294; 10 

Bom. L.R. 749 (751) ; Appr , 16 C.W.N. 97M97i) = 14 lud. Cas. 92; R., 16 B. 

438; 14 A.W.N. (1894) 78 ; 19 Ind. Cas. 968 (969); 3 O.C. 84 (86).] 

The plaintiff, Ayyasami Ayyar, on the 6th March 1883, sued for 
possession of certain land, of which be had been dispossessed in 
November 1880, in execution of a decree obtained by the defendant, 
Samiya Pillai, in suit No. 1 of 1880 in the Subordinate Court of 
Kumbakonam. 

In December 1880, plaintiff applied under Section 332 of the Code of 
Civil Procedure to recover possession, but was referred by the Subordi¬ 
nate Court to a regular suit by an order dated 14th February 1882. 

The District Munsif of Mannargudi (V. Mulhari Rau) held that the 
suit was barred by Art. 13 of Sch. II of the Indian Limitation Act, 1877, 
and dismissed the suit. 

On appeal, the Acting District Judge of South Tanjore (C. W. W. 
Martin) confirmed this decree. The plaiotiff appealed to the High 
Court on the following grounds :— 

(1) Plaintiff’s claim is not barred by limitation. 

(2) Setting aside the order of the 14th February 1882 is incidental 

and ancillary to the relief claimed by the plaintiff and is not 
the sole or final object of the suit. 

(3) The articles of the Limitation Act relied on by the lower Courts 
have DO application to the case. 

[88] Gopalacharyar, for appellant. 

Ramachandia Rau Saheb, for respondent. 

The Court (TURNER, C.J., and Hutchins, J.) delivered the following 

JUDGMENT. 

The provisions of Art. 11 in the second schedule to the Limitation 
Act do not apply in terms to a suit brought to test an order made under 
Saotion332of the Civil Procedure Code, and we are not warranted in 
applying that article to any suits other than those to which express 
reference is made in the article. It is possible and was probable that 
mention of Section 332 of the Code of Civil Procedure was omitted by 
oversight from this clause. 

Nor, in our judgment, is this suit governed by the provisions of Article 
18 , for that applies to decisions or orders passed in a proceeding other 
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than a suit, whereas an order in an esecuiion proceeding is an order in a 
suit. It may also be questioned whether this suit can be properly described 
as a suit to set aside an order, for it is a suit to establish the right of the 
plaintiff. The order under Section 332 simply decided the question of 
possession, and is by the terms of that section made dependent on the 
result of the suit to establish the right, It is, therefore, unnecessary for 
the plaintiff to sue to have it cancelled 

We, therefore, set aside the decrees of the Courts below and remit 
this suit to the Court of First Instance for trial on the merits. The costs 
of the appeals will abide and follow the result. 


8 M. 83. 

APPELLATE CIVIL. 

Before Sir Charles A. Tarmr, Kt.. Chief Justice, aitd Mr. Justice 

Muttiisami Ayyar. 


PATHUMi. {First Defendant), Appellant v. Salimamma [Plainti^), 

Respondent.'^ [20bh October, 1884.] 

Civil procedure Code, Section 13 —Decree of Competent Court—Res Judicata. 

Iq 1875, P sued in a Munsif'^ Court t** eject 4 tenant from a house and to 
recover arrears of rent. S intervened ani claimed the house under a deed of 
gift. The value of the property comprised in the deed of gift exceeded the limit 
of the [84] pecuniary jurisdiction of the Munsif’s Court. The suit was dis¬ 
missed. But on appeal the claim of S under the deed of gift was adjudicated 
upon and rejected, and P obtained a decree for the land. 

In 1882, S sued P to recover all the property- comprised in the deed of gift : 

Held, that S was estopped by the decree in the former suit from claiming the 
house. 

It was coateuded by P that the d-ed of gift was invalid : 

Held, that, as to validity of the deed of gift, the decree of the Munsif’s Court 
was not the decree of a competent Court within the meaning of Section 13 of the 
Code of Civil Procedure, 1832, and, tberefore, that S was not estopped from 
showing that the deed was valid, and claiming the rest of the property coznpcisdd 

353 (360)=7 C.L.J. 470=12 O.W.N. 

The plaintiff. Salimamma, sued hex* mother, Pathuma, and two others, 
to recover, inter alia, a shop and a warehouse (item 6 in schedule D of 
the plaint) under a deed of gift, executed by Pathuma and two other heirs 
of the decease! husband of Pathuma in 1863, to plaintiff and her deceased 
sister. Tne defendants pleided (l) that this gift was intended for the 
benetit of Pathuma. and was made in the names of plaintiff and her 
sister on behalf of their mother, and {2} that the plaintiff’s claim to this 
property was res judicata, by virtue of the decree in suit 422 of 1875. in 
the Court of the District Munsif of Mangalore. 

That suit was brought by Pathuma against a tenant to recover the 
shop and warehouse and arrears of rent. The tenant denied the title of 
Jr^athuma Salimamma interveued and was made a defendant and 
claimed the property under the deed of gift of 1863. 

The suit was decree! in favour of Pathuma upon appeal. 


• Appeal 12 of 1884. 
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Upon fehis question the judgment of the Subordinate Judge (K. R- 
Krishna Menon) was as follows :— 

“ Whether the plaintiff’s claim in respect of the properties described 
in Schedule D is or is not barred by Section 13 of the Civil Procedure 
Code, is the fourth issue for determination. In 1875, the present first 
defendant instituted a suit before the District Munsif of Jlangalore to 
recover one warehouse and a shop (comprised in the gift) from a tenant to 
whom they had been verbally let by the present first defendant (the mother 
of the present plaintiff). The Munsif disbelieved the letting and dismissed 
the suit. On appeal I believed the letting and, therefore, gave judgment for 
plaintiff reversing the original decree. For the purpose of determining 
the probabiUties of the letting, I incidentally considered the question of 
title also and decided it in favour of the present first defendant, [SoJ ^nd 
my decision was confirmed by the High Court on Second Appeal. j.his 
decision, is now relied upon by the defendants as a bar to the present suit 
and a case decided by our High Court, Mokidin v. Muhammad Ibrahim (1) 
and two cases decided bv the Calcutta High Court, Toponidhee Dhirj 
Gir Gosain v. Sreeputty Sahanee (2), and Ban Bahadoor Singh v. Lucho 
Kooer (3). are cited as authorities in support of their contention. What¬ 
ever might have been the difficulty in finding out the true mterpretabion 
of the expression ‘competent Court’ used in former Code of 1877. 
that difficulty has been now removed by the unequivocal language 
used in Section 13 of the present Code (Act XIV of 1882). The Court 
■whose decision is pleaded as a bar should be one competent to try 
the subsequent suit, and it has been held to be so even under the old Code 
by the Judicial Committee of the Privy Council in Mtsir Baghobardial 
v. Sheo Baksh Singh (4). The first of the Calcutta cases cited by the 
defendants’ Vakil is the identical one, the mischievous effects of which the 
Legislature removed by amending the language of the res judicata section 
of the Civil Procedure Code as the speeches of the Hon. Messrs. Lvans 
■Stokes delivered at the passing of the present Code indicate. ihe 
decisions quoted are thus overruled nob only by a subsequent decision ot 

the highest authority but also by a Legislative enactment, and they are, 

therefore, of no weight. The present suit is beyond the pecuniary limit 
•of the jurisdiction of the Court in which the former suit was entitled, and 
it has been decided by the first of the Calcutta cases cited by detena- 
ants that, in considering the competency of a Court for the purpose of 
deciding upon a question of res judicata, the powers of the 
the suit was institufcad and not those ot the Court in which the sui was 
decided on appeal must be looked to. The plaintiff’s claim has not. there- 
<fore, become res judicata. Further, the causes of action m both the cases 
were different, and the determination of the question of title was not 
absolutely necessary in the former suit, and a finding upon t c ques 9 
letting was sufficient to sustain the decision then arrived at, and upon this 

ground also the plea of res yiwficafa cannot be sustained. I therefore hnd 

this issue against the defendants.” 

The plaintiff obtained a decree inter alia for the shop and ^re-[86] 
'house and th'e rest of the proparty comprised in the deed of gift. Pabhuma 

appealed. 

Mr. Shephard and Bamachandra Bau Sahib, for appellant. 

Mr. Powell, for respondent. 
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The Court (TURNER, C.J., and MuttusaMI Ayyar, J.) delivered the 
following 


JUDGMENT. 


The first defendant brought a suit in the Munsifs Court against a 
tenant of the shop and warehouse (item 6 in Schedule D) claiming 
ejectment and three years’ arrears of rent. 

The plaintiff interfered and set up a title to the property under the 
gift on which she now relies. She was made a party to the suit. The 
value of the shop and warehouse was within the pecuniary limit of the 
Munsif’s jurisdiction. 

An issue as to the title derived under the gift was framed and tried 
and decided by the Appellate Court in favour of the first defendant. The 
value of the whole property comprised in the gift was Rs. 2,577 ; the 
question as to validity of the gift involved the whole value of the property 
comprised in it; that question being whether the ostensible donees, the 
plaintiff and her sister, had received the gift for their own benefit or as 
name-lenders for their mother. 


We bold that the decision of the Munsif as to the title to the item 
of property then in dispute was the decision of a comnetent Court in a 
matter then directly in issue, and that it is binding on the plaintiff in this 
suit, but that it was not the decision of a competent Court as to the effect 
of the gift. In the result, we find the plaintiff is estopped from claiming 
the shop and godown and the mesne profits claimed in respect of that 
property. 


We mus*- also allow in part the objection that the properties 2 and 3, 
originally in _ Schedule A, and now in Schedule D, which, it is found, were 
purchased with the proceeds of the decree obtained by the first defendant 
in the suit brought by her against the tenant, cannot be recovered, the 
decree in the former suit operating to estop the present plaintiff from 
asserting her right to those proceeds. 

It appears that these properties formed part of the estate of the 
father, bub were conditionally sold. The repurchase, the plaintiff con- 
tends, was in effect a redemption. She is entitled to redeem 7/40tbs, bub 
her share can only be recovered on payment of [ 87 ] 7/40th8 of Rs.’sOO, 
which the plaintiff s counsel states she is willing to pay. The payment 
will he made in SIX months from the date of this decree ; otherwise her 
right to redeem will be declared foreclosed. 

As to the properties in D. the plaintiEf is only entitled to one moiety. 
It IS not proved she is entitled to more. 

With these exceptions, we consider no sufficient ground has been 

shown for disturbing the decree of the Subordinate Judge. It will ha 

modified accordingly, and the parties will pay and receive proportionate, 
costs m all Courts. 
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SM. 87 (F.B.). 

APPELLATE CIVIL—PULL BENCH, 

Before Sir Charles *4. Tamer, Kt., Chief Justice, Mr. Justice JCcrnan, 

Mr. Justice Muttusami Aijijar. Mr. JvMice Hutchins, and 

Mr. Justice Brandt. 

Reference under section 46 of the Stamp Act.* 

[25bh November, 1884.] 

Stomp Acf, Sc/ieduZe 1, Article ll—Promissory-note~Bo7id — Jinpressedlabel—Impressed 
sheet —Rule y (a) of the Rules of Gooerntticnt of India of 26i/t February 1881. 

B7 a dooa^non^ datel 9bh Mitch IS82, which parpocted to be a promissory 
note attested by three witnesses and written on an impressed label of two annas, 
A promised to pay B befnro a certain date Rs. 135 : 

Held, that the document was a bond and must be treated as unstamped for 
the purposes of Section 34 of the Indian Stamp Act, 1879. 

By a document, dated 23rd June 1880, stamped with au adhesive stvmp of one 
anna, purporting to be a promissory n ite attested by two witnesses, A promised 
to pay Rs. 56 to B or order, on demand : 

Held, that the document was not a bond but a promissory note. 

IP., 16 M. 259 (P.B.).] 

This was a reference to the High Court by the Board of Revenue 
under Section 46 of the Indian Stamp Act, 1879. 

The Resolution of the Board of Revenue, dated 8th July 1884, was 
as follows :— 

“A promissory note for Rs. 135 was written on hundi paper with an 
impressed label of two annas affixed under Rule 9 (a) of the rules, dated 
26th February 1381. As it was attes'ed. the District Munsif of Barkur 
treated it as a bond, which ought to [88] be written on an impressed 
sheet with a stamp of value one rupee, and levied fourteen annas as the 
deficiency, with ten rupees as a penalty. 

“ The Head Assistant Collector moved the District Court under 
Section 50 of Act I of 1879, representing that the Munsif ought to 
have treated the document as unstampel and to have collected one rupee 
besides the penalty. The District Judge remarked that the document as a 
promissory note would have been correctly stamoed, and that the Munsif 
was right in collecting only fourteen annas deficiency and ought to have 
levied ten times that amount, and nob ten rupees, as the penalty, 

“ The same point arose with regard to a witnessed promissory note 
forRs. 66, which bora an adhesiye stamp of one anna. The District 
Munsif of Mulki treated it as a bond and levied seven annas as deficiency 
with a penalty of five rupees. The Collector moved the District Judge, who 
adhered to the view he had taken in the previous case. 

** As these documents by being attested came within the definition of 
bonds, the rules required them to be written on impressed sheets, and the 
adhesive stamp and affixed label cannot, in the opinion of the Board, be 
taken into consideration. The documents wan legally unstamped, and 
the Board consider that the Courts wore mistaken in dealing with them 
as merely insufficiently stamped. 

“ As regards the first case, the Collector submits that a promissory 
note, which under Article 11 of the Schedule requires a stamp of more than 
one anna, cannot be written on hundi paper with an affixed impressed 
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label, and that the District Judge was in error in bolding that the docu- 
ment, if a promissory note, was correctly stamped. 

'‘The Board observe that the word ‘hundi’ is not defined in the 
Stamp Act or in the Negotiable Instruments Act, although it is used in 
the rules under the Stamp Act issued by the Government of India. It is 
usually understood to mean a bill of exchange, but as the District Judge 
of South Canara liolds that it includes a promissory note, and as the Gol- 
lectoi refers to this point in bis annual report upon the stamp revenue, the 
Board resolve to refer this question also to the High Court.” 

The promissory note for Rs. 135 referred to in the Resolution [89] 
of the Board of Revenue was dated 8th March 1832, and the date of the 
promissory note for Rs. 56 was 23rd June 1880. 

The Government Pleader (Mr. Shephard) appeared on behalf of the 
Board of Revenue. 

JUDGMENT. 




^ O The judgment of the Full Bench (TURNER, C.J., KEitNAN, Muttusami 
Atyah, Hutchins and Brandt, JJ.) was delivered by 

Turner, C.J.—We reply to this reference that the document of the 
8th March 1882 being attested and not payable to bearer or order, is a 
bond as defined in the Stamp Act, that the stamp it boi'e was not a stamp 
which was proper for such an instrument, and that the instrument should 
have been treated as unstamped. 

The instrument of 23rd June 1880 is a pronsissory note payable to 
order and therefore, although attested, it is not a bond and it bears a 
proper stamp as a promissory note. 


8 U. 89 = 9 Ind. Jur. 21. 

APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice^ a)id Mr. Justice 

Muttusami Ayyar. 


Minakshi {Defendant '^o. T), Appellant v. Virappa AND ANOTHER 
{Plaintiff and Defendant No. 11), liespondents." 

[I3th March and 15th October, 1884.] 

Hindu law —Unborn fion- Riqht to ancestral property not defeated by will of father. 

According to the Hindu law which obtains in the Madras Presidency the 
right of a son in the womb to ancestral property canooii be defeated by a will or 
gilt. 

Qiiare : Whether this rule would govero the case of an alienation for value. 
[Appr., 16 M. 76.] 

Tins was an appeal from the decree of E. Turner, Acting District 
Judge of Madura, dated 28oh September 1883, modifying the decree of 
T. Ganapatbi Ayyar, Subordinate Judge of Madura (East), in suit 63 of 
1882. 

The facts of the case appear sufficiently for the purpose of this 
report from the judgment of the Court (TURNER, 0. J. and MUTTUSAMI 
Ayyar, J). 

The Advocate-General (Hon. P. O'Szdlivan) and Gopalacharyar, for 
appellant. 

Bkashyam Ayyangar, for respondents. 


• Second Appeal 1063 of 1883. 
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JUDGMENT. 

[90] In this case one Anaiyappa Pillai died on the 4th of February 
1874, leaving two widows, Minakshi, defendant No. 1, and Avadai, 
defendant No. 11. Avadai was delivered of a son Malaiayya on the day 
following his father’s death. This son died in 1878 and Avadai claimed 
to succeed to ancestral property left by Anaiyappa Pillai as the mother 
and heiress of her son. In that character she has granted a lease to the 
plaintiff Virappa Nayakan. Her right to make this lease is contested 
by Minakshi, who relies upon an alleged will executed by Anaiyappa 
Pillai on the day preceding his death and registered on the day of his 
death. 

It has been found that Anaiyappa Pillai. at the time of the execu¬ 
tion of the will, understood its purport and effect, and that he did not 
execute it under undue influence, but freely and voluntarily. The ques¬ 
tion arises whether the will can take effect so as to defeat the right of 
this unborn son. 


On the question as to the time at which the right of a son accrues to 
share in ancestral property a wide difference of opinion prevailed among 
Hindu lawyers. The author of the Dayabhaga held that the right accrued 
only on partition, and the author of the Mitakshara that it accrued on 
birth. By the latter, for certain purposes, conception was regarded as 
equivalent to birth ; for instance, if a partition was made among brothers, 
and it was known that their mother was pregnant, a share was to be 
reserved, and if after a partition the mother bore a son who must have been 
conceived before partition, the partition was to be re-opened and the rights 
of the child in the womb recognized. A passage has been cited by 
Mr. Bkashyam Ayyangar irom the Smriti Chandrika, ch. I, paragraph 27, 
in which the author, reciting the sloka “ The venerable teachers direct 
that ownership to wealth is acquired by birth alone.” explains the terms 
* by birth alone ” as meaning “ by the very formation of the fcctus in the 
mother’s womb. ” 


The testamentary power of a Hindu has been held not to be more 
extensive than his power of gift, and it has been held by this Court in 
Muthia Cheiti v. Zamindar of Ramnad (1) that a father cannot make a 
gift of ancestral property so as to defeat the rights of a son begotten, but 
as yet unborn. 

When a question arises as to the effect of a gift or testamentary 
[91] disposition to defeat the rights of an unborn son, we conceive we are 
following what was understood to be the Hindu law of this Presidency in 
supporting the ruling cited. 

It was observed by Mr. Justice Willes in the Tagore Case (2), when 
commenting on limitations of property to certain persons, that ' by a rule 
now generally adopted in jurisprudence, this class would include children 
ID embryo who afterwards came into separate existence,” and if the note 
which has been given us of a decision of this Court in Regular Appeals 43 
and 46 of 1874 (3) is correct, Mr. Justice Holloway declared that the rule 
of Hindu law was on this point analogous to the rule referred to by Mr. 
Jnstioe Willes. 

We bold, then, that the rights of a son in the womb to ancestral 
Pl^Operty cannot be defeated by a will or a gift. 

(1) 2 Ind. Jur. 205. (2) 9 B.L.R. 377 (397J. 

(8) Not reported; eee Revenue Register, vol. ix. p. 36, and 2 Ind. Juc. 208. 
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Whether there may not be grounds for bolding otherwise in the case 
of an alienation for value is a question which we need not now consider. 

There are obvious reasons of convenience for holding that a purchaser 
for value is not bound to enquire whether the wife of the seller is enceinte^ 
nor indeed has science yet arrived at such a point that where there has 
been frequent opportunity of access between the parents a conclusive 
opinion can be formed as to the exact moment of conception. 

Whether an alienation to a bona fide purchaser for value, which woula 
be valid if made with the consent of sons, and valid if there were no sons 
in existence to consent to it, would be voidable because of the existence 
of a cliild in the womb, which might or might not be a son. we should 
prefer to determine after bearing the full arguments. ^ 

In the present case, we must hold that the estate of Anaiyappa Pillai 
vested in his son on his birth, and, on the son’s death, in Avadai. 

We do not overlook the right of Minakshi to maintenance, bub that 
is not a question which can be determined in this suit. 

The appeal consequently fails and is dismissed with costs. The 
memorandum of objections not being pressed is dismissed. 


8 U 92. 

[92] APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and 

Mr. Justice Hutchins. 


SUBRAMANYA {First Defendant), Appellant, v. PONNUSAMI 
AND ANOTHER {Plaintiffs), Hespondentsf' [23rd October, 1384.] 

Hindu LawSaU by widow in excess of power—Suit by reversioners for share of land 
sold on payment of proi)orlio7iate atnounl of swm properly lent—Decree for 
redemption. 

The widow of a Hindu s >ld to the defendiots a portion n{ her husband’s 
estate for less than its market value and for a sum in excess of what she was 
justified in raising by sale. The oUmtifls, two of three reversioners entitled to 
the estate, sued, on the death of the widow, to recover from the purchasers two- 
third^i of the land sold upon payment of two-thirds of the sum which the widow 
was justified in raising : 

Held, that the plaintii!4 were ontiiled to the relief claimed. 

[Appl., 6 C.L.J. 490 (522) ; R., 3 C.L.J. 260 (269).] 

This was a suit by two Hindu raversioners to recover a two-thirds 
share in thirty parcels of land, which had been sold by the widow of 
their cousin, with mesne urohts from the date of the widow’s death in 
1881. 

The defendants, Nos. 1 and 2, were the purchasers. Defendant No. 3 
was a reversioner alleged to be entuled bo one-third share. 

The pleas were (1) that the first plaintiff, Ponnusami Udayan, having 
embraced Christianity, bad no right to the land ; (2) that the sales bad 
been made for legal necessity. 

The District Munsif of Tiruvalur (T. Kanakasabai Mudali) held that 
the sales had been made for proper purposes and dismissed the suit. 

On appeal the District Judge of North Tanjore (W. F. Grabame).held 
that by virtue of Act XXI of 1850, plaintiff No. 1 had nob lost his rights 
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and found khab the widow, to discharge a debt Es. 349-1-3, sold with¬ 
out pressure, for Rs. 500, property worth Rs. 1.500. 

The Diatriob Judge decreed (citing Mayno'a Hindu Law, Sections 
545, 560) that plaintiffs should recover two-thirds of the [93] land 
sued for and mesne pvohts from the date of decree on condition of paying 
two-thirds of Rs. 349-1-3 with interest at 6 per cent, per annuco since 
death of the widow. 

Defendant No. 1. Subrauoanya Udayan, appealed bo the High Court, 
inter alia, on the following grounds :— 

(1) The District Judge was wrong in treating the sale by the widow 

as a nsortgage. 

(2) Plaintiff No. 1 having become a Christian before Act XXI of 

1850 came into operation and before any right in the land 
vested in him, had no right to a share. 

(3) The District Judge was wrong in charging interest on the 

amount advanced by defendants only from the date of the 
widow’s death. 

(4) Plaintiffs were not entitled to-any mesne profits. 

Hon. Hama Ban, for apnellant. 

Mr. Shaw (with him Mr. Norton), for respondents. 

The Court (Turner, O.J., and Hutchins, J.) delivered the following 

JUDGMENT. 

^ The Appellate Court has disposed of this appeal according to the 
ordinary rule in such cases. Where it is found that an alienation has 
been made by a widow to a person cognizant of the circumstance to an 
extent considerably in excess of wbat tne justifying purpose requires, the 
Court, at the instance of the reversioner, may declare the alienation valid 
only as a mortgage for the amount which should properly have been 
raised. 

The Appellate Court has therefore rightly held plaintiffs entitled to 
redeem. 

But, in ascertaining the amount which it is iocumbent on them to 
pay, the Judge should, in our judgment, have allowed, in addition to the 
amount awarded by him, the sum of Rs. 22-8-0 which was paid to the 
conditional mortgagee and interest to the extent of Rs. 52-13-1 on the debts 
which were discharged by the alienee. 

Although the instruments by which those debts were secured provid¬ 
ed only for the payment of interest at the rata of 12 per cent, up to cer¬ 
tain dates, specified in them respectively, when payments were not made 
at the appointed times, interest would be fairly chargeable at the rate agreed 
until satisfaction of the claim. 

[94] The decree of the Appellate Court is varied by declaring that 
the plaintiffs areenticled to recover possession on payment of two-cbirds 
of Rs. 75-5-9 in addition bo the amount mentioned in that decree. 

The parties will respectively pay and receive proportionate costs in 
this appeal. 
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APPELLATE CIVIL. 

Bcjora Sir Charles A. Turner, Kt., Chief Justice, and Mr. Justice 

Muttusami Ayyar. 


Vr.rAVA [Plaintijff), Appellant v. Sripathi {Defendant), Respondent* 

[11th November, 1884.] 

Eindu Law—Maintenance —Suti to reduce rate axoarded by decree. 

S. a Hindu, obtained a decree foe maintenance at a certain rate against R, her 
father-in-law. After the death of R, V, who was adopted by R, subsequent to- 
the decree, sued S to have the rate reduced on the ground that the estate of R, 
which came to his hands, was considerably diminished in value: 

Held, that, as the estate had been diminished by the voluntary acts of R and 
V, the claim could not bo allowed- 

[F.. 24 B. 38G (390) ; 26 B. 707 (7091J 

This was aa appeal from the decree of M. Cross, Subordinate Judge 
at Kumbakonam. 

The facts and arguments appear sufiBcieptly for the purpose of this 
report from the judgment of the Court (TURNER, G.J., and Mdttusami 

Ayyar, J.). 

Gopalacharyar, for appellant, referred to Ruka Bai v. Ganda Bai (1); 
1 West and Buhlor, p. 262 ; Mayne's Hindu Law, Section 383 ; Sreeram 
Buttacharjeo v. Puddomookee Delia (2); Ram Kullee Koer v. The Court of 
Wards (3). 

Hon. Rama Rau, for respondent. 

JUDGMENT. 

The defendant Sripathi Ammal obtained a decree against her father- 
in-law, Ramudu Ohetti, declaring her entitled to receive annually for her 
maintenance 50 kalams of paddy now estimated at Rupees 50, Rupees 
480 in cash and Rupees 60 in lieu of a residence. 

[96] The plaintiff, Samudra Vijaya Chetti, the brother-in-law of 
Ramudu Chetti, who was adopted by him subsequently to the decree, has 
come into Court claiming that the maintenance should bo reduced, in¬ 
asmuch as the estate which came to his hands and is now enjoyed by 
him is considerably less in value and extent than the estate in the hands 
of Ramudu Chetti at the time the decree was passed in the defendant’s 
favour. 

The circumstances which the plaintiff alleges as having reduced the 
extent and value of the estate are the assignment of 22^ velis to the widow 
and 3 velis to the grand-daughter of the deceased Ramudu Chetti in 
pursuance of his will, the sale by the plaintiff of about 36 velis in part 
to satisfy heavy debts incurred by him in establishing his right of succes¬ 
sion and in part to discharge sums which he was directed to pay by 
the will of Ramudu Chetti. 

The plaintiff alleges that the lands remaining in his hands are only 
46 velis for his own use, and 6 velis dedicated to a charity, and he asserts 
that the 46 velis yield a net income of only a little over Rupees 1,000. 
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He also asserts that he has still to pay debts amountiDg to Kupees 

18 , 600 . 

It is contended on behalf of the defendant that a suit will not lie to 
alter the rate of maintenance which has already been determined by 
judicial decree; next, that the plaintiff has not truly stated the amount 
which be received from his adoptive father ; thirdly, that the amount so 
received and the income which he has enjoyed was amply sufficient to 
discharge all proper expenditure; fourthly, that if, notwithstanding the 
decree obtained by the defendant, the question as to the propriety of the 
rate of maintenance can be re-opened, it can only be re-opened when the 
change of circumstances, has been brought about independently of the 
voluntary action of the person chargeable with the maintenance, and of 
those claiming under him ; and, fifthly, that if there had not been deducted 
from the estate as it stood in the time of Bamudu Gbetti what has passed 
out of the hands of the plaintiff by the voluntary act of his adoptive 
father, or by his own act, the estate would have produced an income, in 
proportion to which the maintenance decreed to the defendant would still 
be reasonable. 

It is unnecessary for us to determine in this suit whether a decree 
for maintenance once passed can or cannot be varied by [96] sub¬ 
sequent proceedings. Possibly this Court would hold, as has been held 
elsewhere, that a reduction of the family wealth would, under certain cir¬ 
cumstances, justify a reduction in the allowance assigned for maintenance 
even as the result of judicial decision. 

But we are not aware of any case in which it has been held that 
where the family property has been diminished by the voluntary act of 
those who are liable for the maintenance of the family, such reduction 
justifies a diminution of the rate agreed or allowed by Court. 

To hold otherwise would be to put it in the power of any person liable 
to such a charge to defeat the charge, and where there has been a decree to 
defeat the decree. 

To apply these principles to the present case, the Judge doubts, and 
it appears to us not without reason, whether the plaintiff has correctly 
stated the amount of property which he received on the death of Bamudu 
Chetti. His adoptive father had not only possessed an estate in land yield¬ 
ing an income of upwards of 15,000 rupees annually, according to plaint¬ 
iff’s own estimate, but he had engaged in money dealings, and it is im¬ 
probable that he left no more than the outstandings admitted by the plaint* 
iff. Assuming, however, that the sum due to him at his decease was no 
more than the 30,000 rupees admitted by the plaintiff, and of which he has 
oolleoted 17,000 rupees ; this sum with the annual income of the estate 
ought to have sufficed to meet all the necessary charges of litigation. Of 
these charges the plaintiff produces no account. They could hardly have 
exceeded 15,000 rupees unless the remuneration lor professional assistance 
Was much larger than the law required, or is customary in practice. The 
other causes which have produced a diminution of the family estate, are 
either the will of Bamudu Chetti or the voluntary acts of the plaintiff. 

In the view which we take of the law, although no doubt Bamudu 
Chetti would have been justified in providing maintenance for his widow 

also in making provision for the marriage of his grand-daughters, 
the plaintiff would not have been bound to give effect to those directions 
in such a manner as to disable him from meeting the reasonable sum for 
maintenaDoe which had been awarded by the decree to the defendant; still 
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less was the plaintiff iusti6ed in surrendering to another 
• 1 a piihital sum [97] which would produce an income largely 

irixi: orthat enired by the defendant, or in -^^ing payment oi a 
considerable sum to construct a mantapam, even though EamuduChetti 
Iv have his intention of so doing. Neither the alienations by 

RaLdu Chetti nor the alienation by the plaintiff can. ;^«^r the circum¬ 
stances be set up to defeat the decree obtained by the defendant. _ 

We consider then that the Judge was fully justified m 
present suit To hold otherwise would be to sanction the doctrine that 
t^he rights of third parties can be subordinated to the arbitrary 
persons whose obligation to respect them has been established by judicial 

decision. 

The appeal is dismissed with costs. 


8fil. 97. 

appellate civil. 

Before Sir Charlcss A. Turner, KU Chief Justice, and 

Ur. Justice Uuttusami Aijyar. 


Robert Bell Nixon {Insolvent), Appellant, v. The Chartered 
Mercantile Bank of India, London and China 
[Opposing Creditor), Respondent.- [14th October. 1884.] 

hisolvent Act, and \2 Viet., c. ^\,Seetxom. 

By an order made under the provisions of 11 and 12 Viet., o. 21.it was directed 
that an insolvent-debtor was entitled to his discharge as to all the debts men¬ 
tioned in his schedule, save and except the debt due to acertain creditor, and as 
to such debt that the insolvent should be entitled to be discharged as soon as he 
had been in custody at the suit of the creditor for six months, and it was further 
ordered that the insolvent be committed to custody m respect of this debt for six 

months : 

Held, that the order of committal was within the power given to the Court by 
Sections 47 and 51 of 11 and 12 Viet., c. 21. 

[Overruled, 13 M. 150.] 

This was an appeal from an order of Kernan, J., dated 25th August 
1884, made in the Insolvent Court in the matter of the petition of Robert 
Bell Nixon, an insolvent debtor. 

The material portion of the judgment of Keenan, J., for the purpose 

of this report, was as follows:— . t 

[98] “ I think the debts of the insolvent so far exceeded his means ot 

paying as to show gross misconduct in contracting his debts. He was 

utterly insolvent, and was so for at least twelve months before the year 

1883 

As regards the debt of the Chartered Mercantile Bank to the extent 
of Rs. 80,000, I order that the insolvent Robert Bell Nixon be discharged, 
when he 'shall be in custody at the suit of the Bank for six months, and I 
order the insolvent to be committed to custody in respect of the debt, to 
the extent ot Rs. 80,000, during the said period ot six months, and that 
the Official Assignee do pay to the insolvent, while in custody, Rs. 5 per 

week. 
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Aa regards the gODoral creditors, who have not made any special 
•asa, I will merely discharge the insolvent under Section 47. He has been 
before this Court, now, since 5th July 1883, and his future property will 
be liable to his debts, unless he may hereafter obtain an order under 
Section 66.” 

Upon the application of the insolvent, it was ordered that his solici¬ 
tors should be paid Rs. 250 in addition to the costs of schedule, to enable 
lha insolvent to appeal, if so advised, and that the order for arrest should 
not issue for one month. 

' The insolvent appealed on the ground, inter alia, ” that the 
learned Commissioner having passed a final order discharging the insolvent 
as to all his debts except the debt due to the Chartered Mercantile Bank 
of India, London and China, and as to that debt discharging the insolvent, 
as soon as he should have been in custody at the suit of the said Bank for 
a period of six months, had no power to order the commitment of the 
insolvent to custody.” 

Mr. Shaio, for appellant. 

Mr. Branson, for the Bank. 

JUDGMENT. 

The judgment of the Court (Turner, C.J., and Muttusami 
Atyar, J.), after discussing the evidence, proceeded as follows ;— 

When we look to the general conduct of the insolvent as a merchant, 
there is unfortunately nobbing that would justify uain interfering with the 
Commissioner's order. The insolvent knew that his capital had been 
lost; he must have known at the latest in February and March 18S3 that 
bis liabilities bad increased so largely that he had been for some time 
speculating with the money of his creditors: be nevertheless continued 
business which his experience had shown him, involved considerable risk, 
and [99] allowed the monies be received from Madras merchants and the 
Bank to go to his general account and satisfy prior engagements. He was 
thus unable to obtain the goods, which, in the case of the merchants, ho 
had received their monies to buy, and, in the case of the Bank, he had 
represented himself as having acquired and could hold as security. 

The order of the learned Commissioner appears to us to be within 
his powers under Sections 47 and 51 of the Act. The 47th Section gives 
the Commissioner power to commit an insolvent to custody for any debt 
or demand if he is not already in custody, and the olsb Section gives him 
power in the oases mentioned in that section to adjudge that the insolvent 
shall be discharged when he shall have been in custody for a time specified 
not exceeding two years. Instead of committing the insolvent, the learned 
Judge might have refused protection and left the opposing creditor to 
a suit bo secure the imprisonment of his judgment-debtor, but this would 

have occasioned useless expense. 

We dismiss the appeal and allow the costs of the opposing creditor in 
this Court out of the estate. The order of the learned Commissioner will 
issue forthwith. 

Solicitors for Nixon : Grant and Laing. 

Solicitors for the Bank : Branson and Branson. 
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APPELLATE CIVIL. 

BeforQ Sir Charles A. Turner, Kt., Chief Justice, and Mr. Justice 

Hutchins. 


Sivarama [Auction-purchaser], Petitioner v. Rama AND 0THEE6 
iJudgnient-debiors}, Respondent^" [20bb November, 1884.] 

Civil Procedure Code, Section 313, 315—Iiefiind of purchase-money—Limitation Act^ 
sch. II, Art. 174. 

Under Section 313 of the Code of Civil Procedure a purchaser at a sale in 
execution of a decree may resist the conOrmation of the sale and prevent its con¬ 
clusion, while under Section 315 he may apply, after the confirmation of the 
sale, for refund of the purchase-money on the ground that nothing passed by 
the sale. 

[1003 To entitle a purchaser under para. 2 of Section 315 of the Code of Civil 
Procedure, to a refund of purchase-money, it is not necessary that a Court 
should have decided in other proceedings that the judgment-debtor had no saleable 
interest in the property which purported to be sold, or that the purchaser should 
have obtained actual possession and have been deprived thereof. 

[P.,9 M. 437.3 

This was an application to the High Court under Section 622 of the 
Code of Civil Procedure to set aside an order of C. Gopalan Nayar, District 
Munsif of Shernad, rejecting an application, made on the 2Dd April 1884, 
under Section 315 of the Code of Civil Procedure, by Sivarama Krishna 
Bhatba, plaintiff in suit 170 of 1882, and purchaser of certain land sold in 
execution of the decree in the said suit on the 28th November 1882, for a 
refund of purchase-money paid by him for the said land, on the ground 
that the judgment-debtors had no saleable property therein (their interest 
having been already sold in execution of another decree) by cancelling a 
receipt acknowledging satisfaction of the decree to the extent of the pur¬ 
chase-money. The petitioner also prayed for an order that he should be 
at liberty to recover the said sum under the decree. 

The District Munsif delivered the following 

Judgment. —“If debtors bad no saleable interest, petitioner should 
have asked under Section 313 to set aside the sale, and he is now 
barred from doing so under Art. 172 of Sch. II of the Limitation Act. In 
my opinion Section 315 is inapplicable to the case, inasmuch as the 
sale has not been set aside under Section 312 or Section 313, nor has it 
been found (by a judicial tribunal) that petitioner has been deprived of the 
property by reason of want of interest in the debtors nor has money been 
paid to any person as provided therein. I reject the petition.” 
Gopalan Nayar, for petitioner. 

Respondents were not represented. 

JUDGMENT. 

The judgment of the Court (TURNER, C.J., and Hutchins, J.) was 
delivered by 

Turner, C.J.—It would be idle to refer the purchaser to a suit (in 
which he must be defeated) to entitle him to claim a refund under Section 
315, para. 2, and there is no reason why the term “ it is found” should not 
apply to the Court executing the decree as well as to any Court in which 
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the right to insist on the purchase is decided in a separate suit. It is 
more difficult to determine why a purchaser who is allowed only sixty 
noil days for an application under Section 313 should, if that period 
has elapsed without an application, be permitted to make another appli¬ 
cation under Section 315, but it is clear that if we construe the terms " is 
deprived of it ” as meaning a deprivation of possession, we are putting on 
those terms a meaning which they do not necessarily bear, and we are 
excluding from the operation of the section many cases which, it may 
reasonably be inferred, it was intended to include; for instance, where a 
purchaser after obtaining a certificate applies for possession and is resisted 
and is referred to a suit in which he fails. This is the case of most 
common occurrence. We might also exclude oases which are frequent 
where the interest is one which does not admit of certain possession. On 
the whole, the distinction we think between the two applications under 
the two sections is this. Under Section 313 the purchaser may resist 
the confirmation and so prevent the conclusion of the sale, while under 
Section 315 he may apply after the confirmation of the sale for the refund 
of the purchase money, on the ground that nothing has passed by the sale. 

We set aside the order of the Munsif and direct him to pass a fresh 
order. We make no order as to costs. 
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Before Sir Charles A. Turner, Kt., Chief Justice, and 

Mr. Justice Hutchins. 


Kunhi Moidin {Auction-purchasey), Petitioner v. Taratil 
Moidin {Decree-holder), Respondent.^ [22nd September and 20bh 

November, 1884.] 

Civil procedure Code, Section 315—Re/Mwd of purchase money. 

Upon an application for refund of purchase money under Section 315 of tho 
Code of Civil Procedure, the MuD9)f, being of opinion that the purchaser had in 
collusion with the )udgment*debtor run up the price of the land at auction tar 
beyond its value with a view to prevent other property attached f*^o® ® u 

to satisfy the decree, rejected the application, except as to a sum of Rs. 50, which 
represented the alleged value of the judgment-debtor's interest in the an 
brought to sale by the decree-holder : 

Held, that, as the judgment-debtor was found to have no interest in ihe land, 
the purchaser was entitled bo a refund of the money paid bo the decroe-holdet. 

tR., 13 A. 883 (386).] 

[102] This was an application under Section 622of the Code of Civil 
Procedure to set aside an order of P. Govinda Menon, District Munsif o 
Ernad. dated 20th December 1883, made on a petition under Section 315 

of the Code of Civil Procedure. . , / t a e 

The petitioner, Pukkoden Kunhi Moidin, applied for a refund of 
Rb. 476 paid by him on 12tb June 1878, as purchaser of certain land at 
an auction sale in execution of the decree in suit 226 of 1876, 

Possession was not obtained, the land bbing in the possession of a 
Stranger, and, in suit 450 of 1882 , brought by the petitioner against the 
decree-holder and others to establish his claim to the land, it was 
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1884 t^ecreed that the judgment-debior in suit 226 of 1876 bad no interest in 
Nov. 20. the land. 

- The decree-holder in suit 226 of 1876, Tarayil Moidin, opposed the 

Appel- petition for refund on the ground that the petitioner had conspired -with 
LATE the judgment-debtor to defraud him. He alleged that he had only brought 
Civil judgment-debtor’s panayam (mortgage) right in the land worth 

- Rs. .50. and that the purehaser who was a relative of the judgment-debtor 

8 M. lOl. bad bid at auction for the land till the price exceeded the amount of 
the decree and far exceeded the value of tbe interest, which, he asserted* 
was possessed by the judgment-debtor in tbe land, with a view bo- 
provent other property attached from being sold. 

The judgment of tbe Munsif was as follows ;— 

“On looting into the nature of tbe case and the state of the paramba, 
I have no doubt whatever that tbe auction-purchaser and judgment-debtor 
have colluded and that this mere uyuparamba has been purchased for 
more than its real value and that tbe other properties have been caused to 
be released from attachment. No man of sense would purchase this 
paramba for Rs. 475. The very fact of purchasing at that price by bh& 
auction-purchaser is itself the strongest evidence of fraud. It is diflBculb 
to obtain clear evidence of fraud. It is only possible to guess from fact. 
A Court of .Justice will not execute a claim based on fraud. There shall, 
therefore, be no order under Section 315 to return the full amount to 
the auction-purchaser. I have no doubt that the decree-holder in this 
case mentioned without information in the schedule that tbe debtor has a 
panayam claim of Rs. 50 on the paramba in dispute. I think that, as 
tlie decree-holder did not make sufficient inquiry when that claim was 
mentioned, he is to [103j return to the auction-purchaser the amount of 
tbe claim alleged to have belonged to tbe debtor. On these grounds, it is 
ordered that the decree-holder shall return Rs. 50 to tho auction-purchaser 
and both parties shall bear tbe costs.” 

Gopalan Kayar, for petitioner. 

Sankaran Nayar, for respondent. 


JUDGMENT. 


The judgment of the Court (Turner, C. J.. and Hutchins, J.) was 

delivered by 

Turner, C. J. In this case a person who purchased property at 

auction in execution of a decree applied for possession ; this claim was 

resisted He brought a suit to vindicate his title, and it was held on the 

14tb October 1882 that the judgment-debtor had no saleable interest in the 

property^ He then applied for a refund of his purchase money. The 

Munsif had reason to think that the purchaser had, in order to defeat the 

right of the decree-bolder, run up tbe price, and eventually had been 

declared to be the purchaser on a bid greatly in excess of bhe'value ; and 

on this ground be refused a refund of more than what he supposed to be 
the actual value. 


If it had been found that the judgment-debtor had any saleable 
interest, the sale would have been sustained notwithstanding the price- 
might have been excessive. 

The decree-holder was himself to blame for causing an alleged right 

to ha brought to sale when his judgment-debtor possessed none. 

It was obviously the intention of the Legislature that, when there is 
J interest, the sale shall be held null and void, as it would be if 
It bad bboD made otherwise than in execution of a decree of Court. Tho 
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purobaser having been deprived of the supposed interest offered for sale, 1884 
is entitled to a refund of all that bo paid, though the decreo-bolder can Nov. 20« 

only be responsible for wbat bo has actually received. - 

Tbe Munsif may properly refuse interest if it is proved the purchaser Appel- 
has largely contributed to tbe loss he has sustained in this respoot. LATE 

The order of the Munsif is set aside aud be is directed to pass a fresh OlVIL. 

order. Each party will bear his own costs of this application. - 

_ 8M. 101. 

8 H. 104 (F.B.). 

[104] APPELLATE CIVIL—FULL BENCH. 

Before Sir Charles A. Turner, Kt., Chief Justice, Mr. Justice 
Kernaiit Mr. Justice Mutkcsavii Ay^ar, Mr. Justice Hutchins, and 

Mr. Justice Brandt. 

Reference under Section 46 of the Indian Stamp Act.* 

[25th and 26th November, 1884.] 

Stamp Act. Schedule I, Article 44 (6)— Section 3 (13), Schedule 1, Article 29 ; Article 5 (c) 
-^Mortgage—Assignment of grotving coffee. 

By an agreement made the first day of September 1884. A, in consideration of 
Rs. 1,000 to be advanced to him by B. assigned to B tbe whole crop of coffee then 
growing upon a certain estate, upon trust, inur alia, to secure tbe repayment of 
the sum advanced. 

It WAS stipulated that A should cultivate tbe crop till maturity and deliver it 
to B: 

Held, that this document was a mortgage liable to duty under Article 44 (b) of 
Schedule I of tbo Indian Stampt Act. 1879. 

This was a case referred to the High Court, under Section 46 of the 
Indian Stamp Act, 1879, by the Board of Revenue. 

The case was stated by tbe Secretary to the Board of Revenue as 
follows:— 

“ I am directed to forward, under Section 46 of tbe Stamp Act, for tbe 
decision of the High Court, the enclosed document, by which a coffee- 
planter binds himself to deliver his crop in return for advances of money 
from the Bank. 

“A similar document was forwarded in referred case No. 1 of 1871, 
and the Court, on 15th January 1872, decided that it was a mortgage under 
Section 3, clause 18, of Act XVIII of 1869. Since then Act I of 1879 has 
oome into force and Article 29 of Schedule I is new ; but the Board have 
ruled that, following tbe definitions in the General Clauses Act, a coffee crop 
on the bushes is immoveable property, and that, therefore, such documents 
do not fall under Article 29, but must be treated as mortgages under 
Article 44 of Schedule I, Act I of 1879. 

[108] “ Messrs. Barclay & Morgan in forwarding this document for 
adjudication, urge the following points :— 

“ {a) The document is not a mortgage within the definition given 
in Section 3 (13). It transfers or creates in favour of the 
Bank no right over specified property. The coffee growing 
on the estate has not arrived, and possibly may never arrive, 
at that stage when it can be called a crop—(See the decision 
of Sir Richard Garth at II, Calcutta series, 87—‘ The ques¬ 
tion of stamp must depend on the state of things existing 

* Referred case 8 of 1884. 
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at the time when the mortgage was made’). The document 
does not contemplate the existence of the crop. On the 
contrary, the advances of naoney are made for the purpose 
of calling the crop into existence. The document, therefore, 
does not come within the definition of a mortgage, and is an 
agreement not otherwise provided for, chargeable with duty 
under Article 5 (c) of the Schedule. 

(d) If this decision of the Calcutta High Court is not followed, 
the document may be held to fall under Article 29 of the 
Schedule. Act III of 1877 defines moveable property so as to 
include fruit upon trees, and the Allahabad High Court follow¬ 
ed this definition in construing Act XI of 1865—(see III, 
Allahabad series, 168). 

(c) If it is held that the document does not fall under Article 29, 
it must fall under Article 44 (6) and not under Article 44 {a) 
—(see the decision reported at VIII, Bombay series, 310). 

The Board, as at present constituted, are of opinion that, because 
the crop is to be delivered only after it is picked, the nronerty to be deli¬ 
vered IS moveable property tbe General Clauses Act notwithstanding, and 
further that the property pledged being non-existent and only potential at 
the time of tbe execution of the deed. is. therefore, not sufficiently specific 
to bring the document within the definition of a mortgage deed and that 
It IS assessable to stamp duty either under Articles 29 (a) or 5(c).” 

portions of the said document, datpd 18th September 
1884, and called an agreement made between Henry [l06] Wilkinson, a 
^ffee^planter and the Agra Bank are set out in the judgment of the Full 


The Government Pleader (Mr. Shephard), for the Board of Kevenue. 
Mr. Tarrant, for the Agra Bank. 

document is a mortgage within the 
meaning of Article 44 (6) of Schedule I of the Stamp Act. Articles 14. 

it iaUs wTthin Artflelg.' “““ 

'^on\d apply to the covenant as to future 

Cl ops» J 

^ crops can be mortgaged-Pcfcli v. Tutin. (l) A mortgage 

Tht Sdf/T Section 3 (13) of the Act. 

The chief difficulty is as to whether there is existing property. 

In Moran v. MtUu Bibee (2) there was an agreement for a mortgage 
No crop was assigned, but indigo was to be m;oufactured ATiolfll 
speaks of mortgages generally : the nature of the property is immaterial. 

to wekh mature. It is estimated 

culZate it HI m t to raise it, the planter has to 

stmn Actof Rtq “/ ^ank. Tbe General 

btamp Act of 1879, under which the decision of Sit W Morean C T 

presenT'^bv’cir1 passed^ dS fr’om^'tt; 

present^ By Clause 18 of Section 3 of that Act every pledge of nronfirtv is 

7SS.:Vu7T£ 

vent cmdKttaTjng 1?'.“" P™' 


(1) 15 M. & W. 110. 
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As feo Article 29, the orop is moveable property— NasirKhan v.Kararnat 18841 

Khan (1). Fruit on trees is movoable property according to the General Nov. ae. 
Glauses Act and Eegistration Act. 

The Government Pleader in reply.—All that the instrument under Full 
A rticle 29 has to do is to evidence an agreement to secure. Bench. 

JUDGMENT. 8 iTiOi 

The judgment of the Full Bench (Turner, C.J.. Kernan, Muttu- (F.b.). 


SAMI Aytar, Hutchins and Brandt, JJ.), was delivered bv 

[107] Turner, C.J.—The owner of a coffee estate, in consideration of 
advances made or to be made up to Es. 1,000 by the Agra Bank, assigned 
to the Bank the whole of the crop of coffee tbon growing on the estate, upon 
trust to sell the same and apply the proceeds to the satisfaction of the sums 
advanced and interest. 

It was agreed that the crop should be allowed to remain in possession 
of the planter, who was to cultivate, gather aud prepare the crop, and deli¬ 
ver it to the Bank. It was further stipulated that, if the proceeds of the 
growing crop were insufficient to meet the advances, the planter should re¬ 
pay the difference within one year, and should, if required to do so, execute 
a charge on the crop to be produced in the year 1884-85. 

Assuming that this instrument created an interest only in moveable 
property, as to which we pronounce no opinion, it created not a mere 
hypothecation or pledge of the property but an assignment of the property 
■by way of mortg^e, and, consequently, was liable to stamp duty under 
Article 44 (b) of Schedule I of the Indian Stamp Act, 1879. 


8 M. 107 (F.B.) 

APPELLATE CIVIL—FULL BENCH. 

Before Sir Charles A. Turner^ Kt.^ Chief Justice, Mr. Justice Kernan, 
Mr. Justice Muttusami Ayyar, and Mr. Jv,stice Hutchins. 


Mari iPlaintiff), Appellant v . Chinnammal and others 
{Defenda^its), Respondents,'^ [7tb October, 1884]. 

Hindu law^Inheritance — Step^moOier—Paternal uncle. 

Under the Hindu law which obtains in the Presidency of Madras, a step-mother 
does not succeed to the estate of her step-son in preference to a paternal uncle. 

Kumaravelu v. Virana Ooundan (I.L.R.. 5 Mad., ^9) and Muttammal v. 
Vengalakshmi Ammal (I.L.R., 5 Mad., 32) approved. 

lAppl.. 16 M. 300; R., 16 0. 367 (3Sl) ; 13 M. 10 114) ; 16 M. 384 (394) : 21 M. 263 
(266) = 3 M.L.J. 130; 36 M. 116 (119) = 12 Ind. Gas. 128 (130)*21 M.L.J. 850 = 
(1911) 2 M.W.N. 168; 20 P.R. 1906 = 69 P.L.R. 1906; 100 P.R. 1901.] 

This was an appeal from the decree of J. H. Nelson, District Judge of 
"South Arcob, dated 21st May 1881, conhrming the decree of Adiappa 
'Cbetti, Subordinate Judge at Cuddalore, in Suit 88 of 1880. 

[108] The facts appear from the judgment of the District Court, 

which was as follows:— 

“ The plaintiff appeals against the decree of the Lower (Jourt dismis¬ 
sing hifi suit for the recovery of the possession of certain immoveables 
recently possessed and enjoyed b y his divided nephew Gopal Padayacbi, 

* Second Appeal 697 of 1881. 

(1) 3 A. 168. 
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and, after the death of that individual, possessed and enjoyed by Gopal 
Padayachi’s step-mother, the present defendant No. 1. 

“ I see no reason to question the propriety of the Lower Courts’ 
decision, and accordingly affirm its decree and dismiss this appeal with 
costs. 

“No doubt ‘ mother ’ includes ‘step-mother,’ and if the estate in dispute 
be regarded as that of the deceased Gopal Padayachi, the defendant should 
take it in preference to the plaintiff. 

“ But in truth the estate should not be so regarded. Rightly and 
properly looked at, this is a joint family estate, the management of which 
has devolved successively upon Arunachala Padayachi, his son Gopal 
Padayachi, and lastly upon the defendant. 

“ In Indian families ordinarily the most capable individual is mad© 
or becomes the managing member, and it chances not infrequently that 
the most capable member is a female. In the present case, upon the 
death of Gopal Padayachi, the management naturally devolved upon his 
mother-in-law, and it is her duty as managing member to preserve the 
estate, provide herself with maintenance, suitably settle her daughter, 
and do various other acts. 

“ The plaintiff, having many years ago separated himself from this 
family, can have no concern now in its management and no right over the 
corpus so long as one of its members remains. 

“ The question of uochastity was not raised upon the pleadings, and 
the Lower Court did right in disregarding ic.” 

On the lOtb August 1SB2, the case was argued by Rama Rau for 
appellant and Auandacharlu for respondents, and judgment was reserved; 
and on the 2nd of February 1883 the Court (Kernan and Muti’USAMI 
Ayver, JJ.) remitted the following issues to the District Court for trial:— 

i. Whether defendant No. 1, step-mother of Gopal deceased, 
married again after the death of her husband. 

ii. Whether in Southern India, by usage prevailing or by 
the usage of the caste of the parties, a step-mother is 
[109] entitled at all to succeed to the inheritance, of her step¬ 
son, and, if so, is she so entitled before his paternal divided 
uncle.” 

On the 23rd April 1883, the District Judge (J. Hope) returned the 
following findings on these issues :— 

It is admitted on both sides that defendant No. 1 did not marry 
again after the death of her husband, che father of Gopal Padayachi. 

The Vakil for the respondents Nos. 1 and 3 states that he has no 
evidence to prove that, either by usage prevailing in Southern India or 
by the usage of the caste of the parties, a step-mother is entitled to 
succeed to the inheritance of her step-son ; nor has he any authorities to 
cite in support of the contention. It has been ruled that in competition 

with a sapinda of the deceased, a step-mother cannot succeed —Kumaravelu 
V. Vtrana Goundan{l). 

“ Both issues referred by the High Court are therefore found in the 
negative. 

On the Sth August 1883 the following judgments were delivered :— 

JUDGMENTS. 

Kernan, J.^The plaintiff is the paternal uncle of Gopal Padayachi,. 
who died without issue and without leaving a wife. 


(1) 5M.29. 
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The father of Gopal, Arunaohalam, was brother of the plaintiff, and 
these brothers and their families were divided. 

Arunaohalam was married twice. Gopal was the son of the first 
wife and she died before Gopal. 

Defendant No. 1, Chinnammal, is the second wife of Arunaohalam 
and step-mother of Gopal, and she had not any child by her husband. 

Defendant Nn. 2, Menakshi, is her daughter, but not a daughter of 
Arunaohalam. On the death of Arunaohalam. his son Gopal became 
possessed of the property allotted to his father on partition. Gopal and 
his father were not divided. 

On the death of Gopal, defendant No. 1, as his stop-mother, took 
possession of his property. 

This suit has been brought to recover this property from defendant 
No. 1. 

[110] The Munsif held that defendant No. 1, as step-mother of Gopal. 
is entitled to hold the property. The District Judge held that a step¬ 
mother, as a mother within the Hindu law, is entitled, as such, to succeed 
to property, and that, if the property belonged to Gopal, sho should be 
entitled to hold it. He also’held that the property of Gopal was joint 
family property, and that defendant No. 1, as manager of the joint family, 
was entitled to hold the property and maintain herself and her daughter, 
and that, as the plaintiff was separated from Arunaohalam and his family 
for many years, he has no claim to the property. 

The District Judge does not say who the members of the joint family 
to which be alludes are. either by general or individual description. We 
do not see that Gopal was at bis death the member of any joint family. 

The defendant No. 2 is not a member of his family. If the defendant 
No. 1 is entitled to the property, there is no one, so far as appears on the 
record, who is a member of any joint family with her. We entirely dissent 
from the judgment of the District Judge on this point. Gopal died divided 

from the rest of bis kinsmen. 

The next question is whether the defendant No. 1, the step-motber 
of Gopal, is entitled to his property. 

On this subject there is a decision exacty in point, winch must 
govern, in 3, Indian Jurist, p. 65i~Kuviaravelu v. Virana Goundan fl). 

In the judgment it is said of the step-mother, who claimed to succeed 
to her son. that a divided childless Hindu is not a ‘ mother” withm the 
meaning of Mitakshara. ch. ii. s. iii, and that the word_ mother includes 
only the natural mother. It is also said that, as against a sapinda, it is 
clear she cannot succeed to the estate of her step-son. 

We agree in that decision, for which there are many authorities. 
However, the Court then went further, and it is then said, she does not 
participate in the offerings of the step-son to his father. bhe is not a 
sapinda. therefore, in the sense of being connected with the funeral cake 
(Dayabhaga, oh. xi. s vi. sloka 3). nor is she sapinda or of one body with 

her step-son in the Mitakshara sense. 

[Ill] We have been pressed by Mr. Anandacharlu to refer the 
matter to a Full Bench as a case of much general importance. Very 
many arguments have been adduced to show that a step-motber is a sapinda 

of her deceased step-son. 


1884 

Oct. 7. 

Full 

Bench. 

8 M. 107 
(F.B.). 


(1) 5 M. 29. 
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1884 I should wish ho see this question decided on full argument; but I 

OOT. 7. do not feel sufificienc doubt on the subject to say that it ought to be sub- 

-mitted to a Full Bench, though, if Mr. Justice Muttusami Ayyar thinks 

Full of it. I willing to do so. I have not seen S. A. 624 of 1881, 

Bench ^ofo^'^cd to by Mr. Anandacharlu, nor S. A. 163 of 1874, referred to by 

- ' Mr. Bavm Ban and by the Court in 3, Indian Jurist, p. 554. 

8 M. 107 Muttusami Ayyar, J.—I concur. The parties to this appeal are 
(F.B,). Padayachis by caste. The plaintiff, Mari Padayachi, had a brother 
named Aruoachala Padayachi, who died leaving a son, Gopal Padayachi, 
by his first wife, and defendant No. 1, his second wife. Arunachala had 
divided from bis brother, the plaintiff, and, upon his death, Gopal succeed¬ 
ed to his property. Gopal died unmarried, and plaintiff claimed his 
property as his heir under the Hindu law. 

Defendant No. 1 pleaded an oral bequest by Gopal in her favour and 
that of her maiden daughter, defendant No. 2, and further contended that, 
under the Hindu law, she was entitled to take her step-son's property in 
preference to his paternal uncle, the plaintiff. The Subordinate Judge 
refused credit to the evidence produced by defendant No. 1 to establish 
the nuncupative will set up by her, but he considered that the word 
mother ” in the Mitakshara included a step-mother, and dismissed the 
plaintiff’s suit. At the final hearing in the Court of First Instance, the 
plaintiff imputed want of chastity to defendant No. 1, but the Subordinate 
Judge declined to entertain the plea, observing that, if her subsequent 
misconduct deprived her of her right of succession, the suit ought to have 
been so framed. 

On appeal, the District Judge agreed in the opinion that the word 
mother in the Mitakshara included the step-mother, but considered the 
estate as a joint family estate, of which the management devolved succes¬ 
sively, first on Arunachala Padayachi, then on his son Gopal Padayachi, 
and lastly upon the defendant No. 1. He observed also that the question 
of unchastity was not raised by the pleadings, and dismissed the appeal. 

[ll2] As Gopal Padayachi was a divided nephew, I do not think 
that we could regard his property as common to him and to the plaintiff, 
but I agree with the Judge that the question of want of chastity was 
not raised by the pleadings. The substantial question, therefore, for 
decision is whether the word “mother” in the Mitakshara includes the 
step-mother, and, if not, whether she is a gotraja sapinda entitled Co succeed 
to Gopal in preference to his uncle according to the Mitakshara law. It 
was held by this Court in second Appeal 565 of 1878(1) that a step-mother 
was not a sapinda ; that the word “mother” in the Mitakshara did not 
include the step-mother; and that as against a sapinda she could not 
succeed to her sefcp-son. In that case the Court observed as follows ; “She 
does not participate in the offerings of the step-son, and she is not a sapinda 
therefore in the sense of being connected by the funeral cake (Dayabbaga, 
ch. xi, s. vi, sloka 3), nor is she sapinda or of one body with her step-son 
in the Mitakshara sense” (\VeBt & Buhier. 174). The very reason assigned 
ID the Mitaksharaj ch. ii\ s. iii, slokas3-5, for the preference of the mother 
over the father as immediate successor to the son, shows that the natural 
mother IS intended in that passage. A Full Bench decision of the Calcutta 
High Court, Lalla Jotee Lall v. Miissamat Duranee Kcoer (2) decides 
against her right to succeed. Reference was also made to S. A. 163 of 1874 
of this Court. In that case, the appellant, a stepmother, sued to eject a 

(1) 5 M. 29. (2) Vyavastha Chandrika, Vol. i, p. 653 = B. L.R. sup. vol. 67. 
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tenant who held ander her step-son, but the tenant pleaded a bolding under 
a aapinda in answer to the olaim, and her suit was dismissed. As 
there is, however, no judgment on record, the reasons on which her claim 
was disallowed cannot now be ascertained with precisioir. In S. A. 624 of 
1881 fl) a stepmother claimed to succeed to her step-son in preference to 
his paternal grandmother. Following the decision in S. A. 565 of 1878, the 
Court dismissed her suit, though it was then observed that she might be 
a bandhu. The Full Bench decision of the High Court at Calcutta 
proceeded on the view that the words ** neother ” and “ grandmother as 
used in the Mitaksbara in connection with inheritance, did not include 
step-mother and step-grandmother. Adverting to the contention that the 
word [113] " mother ” in the Mitaksbara, ch. i, s. vii, sloka 2—where a 
share is allotted to her on the occasion of partition among sons after the 
decease of their father—includes step-mother, the Court observed that 
though the word * mother ” may include step-mother in some cases, it does 
not do so in all cases. This was a suit in the Mithila country, and it 
was decided under the Mitaksbara law as the Vivada Chintamani 
of Vachespati Misra, which is a work of special authority in the 
Mithila School, contained a special rule on the subject. In Ldkshmi 
Bai V. Jayrdm Hari (2), however, it was held that wives of gotraja sa* 
pindas have rights of inheritance co-extensive with those of their husbands, 
and that they succeed after them. In tliat case, the competition was 
between the widow of the great-grandson of the deceased’s paternal grand¬ 
father’s grandfather, and the male heirs who were fifth in descent from 
the father of the same ancestor. In decreeing the widow s claim, 
Mr.Justice Melville referred first to Mitaksbara, ch. ii, s. v. sloka 5, wherein 
the paternal great-grandmother is declared to be an heir, and then to 
the opinion of the commentator, Visvesvara Bhatta, the autlior of the 
Subhodini, "uis., that by a logical interpiretation of the Mitaksbara, the 
wives of all sapindas and samanodakas have rights of inheritance co¬ 
extensive with those of their husbands. 

Sir Thomas Strange observes that step-mothers are no heirs, and 
refers in support of his opinion to Manu, ch. ix, s. 185, and to 

Dayabhaga, ch. xi, s. vi, slokaa 3 and 4. ,, 

In support of this second appeal it is argued that the word mother 
in ch. i, s. vii, includes step-mother ; that she is not only connected with 
funeral offerings, but that she is also a sapinda in the Mitaksbara sense 
of the term ; that she is, at all events, entitled to succeed to her step-son 
as a gotraja sapinda in preference to his paternal uncle; and that we 
should refer this case to a Full Bench, as the question is one of general 

importance. . . . , , 

There can be no doubt that the word * mother ” either in Mitaksbara 

oh. ii, 8. iii, slokas 1, 2 or 6, does not include the step-mother. In sloka 5 

the ground of her preference to the father is said to consist in bar not 

being, unlike the father, a common parent toother sons. Prior to the date 
of the Mitaksbara there was a school [1443 of lawyers represented by 
Dharesvara, who contended that even the paternal grandmother excluded 
the father in order that the inheritance might not pass to sons dissimilar 
by class or of another tribe. This might be said to explain why the natural 
mother was originally preferred to the father, and why the stepmother was 
not admitted as heir along with her (see Mitaksbara, ch. ii, s, iv, sloka 2). 
Nor can the contention that the word mother in sloka 1 includes 

(2) 6 B. H. C. R. 152. 
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step-rootber be upheld. The word “pibarau” in Yajoavalkya’s text, which 
the Mitakshara resolves iobo mother and father, is an irregular compound. 
According to the method of Sanscrit grammarians, a compound is formed 
in a regular way either by cumulation with the conjunctive particle expres¬ 
sed after each noun, as in " matacha pitacha,” or by reciprocation with the 
conjunctive particle implied, as in the compound word maba pitarau.” 
It is formed in an irregular way by the retention of the second noun and 
the omission of the first noun, the conjunctive imnorb being denoted by the 
plural termination as in the word “ pitarau." According to the emenda- 
tory rule of Katyayana as to the formation of compounds, the more revered 
object is to be placed first. Interpreting then, the word “pitarau " in 
Yajnavalkya’s text with reference to these rules of Panini and Katyayana, 
the mode in which the Mitakshara resolves the compound word is in 
accordance with the Sanscrit grammar. That it is so is also evident 
from the word “ mother" being placed before the word “father" in 
Patangili Mahabasbika, the greatest work in existence on Sanscrit 
grammar (see Stokes, 442). Whatever doubt there might be 

as to whether Yajnavalkya used the irregular compound “ pitirau " 
with reference to the exigencies of the verse, as hinted by Dr. Burnell 
in his introduction to Vyavahara Mirnaya, or with reference to the 
superior claims of the mother to reverence, there can be no room to 
doubt that the author of the Mitakshara took it in the latter sense, since 
be interprets it according to the method of grammarians. This may nob, 
however, be conclusive, for all the lealing comrnentaries in Southern 
India dispute the mother’s priority of claim. In Smriti Ghaodrika, ch. xi, 
s. iii, sloka 9, the father is ])ivf‘irred to the mother, and in Madha- 
viya, s. 38, the conflicting smritis on the subject are mentioned, 
and the commentator remarks that what is proper should be admitted. 
The only legal mode of determining what is proper, where the [ 115 ] 
smritis conflict with one another, is a reference to approved usage. In ch.iv, 
s. viii, para. 14, Nilakanta, the author of the Vyavahara Mayu- 
kha, places the father before the mother and questions the rule of priority 
prescribed bytho Mitakshara. In the Vyavahara Nirnaya of Varadaraja, 
a native of the Tamil country who lived at the end of the sixteenth century, 
both parents are said to inherit on the authority of the text of Manu (sea 
page 36). 

In Smriti Chandrika, ch. xi, the commentator mentions the several 
arguments in connexion with the prior claim of the mother and refutes 
them all. 

I. As to the argument that the mother confers greater benefit on 
her son, because she bears him in the womb, nurtures him during his 
infancy, and because a mother is said to surpass a thousand fathers in 

veneration, he observes that the father too benefits the son and impaits 

knowledge to him, and cites a text which says, “ of the two. the father is 
pre-eminent because the seed is considered important.” 

II. He next adverts to the argument of the Mitakshara that the 
father is a common parent to the sons of a rival wife, while the mother is 
not so, and characterizes it as mere prattle, adding that, as between a 
mother and a father, there can be no distinction in respect of propinquity 
to the son. As to the argument that the word " mother " stands first 
when the irregtdar compound pitarau ’’ is reduced to the regular compound 
^ m^a pitarau, ha declares that it is insipid, and relies on the observation 
in the fifth chapter of the Mimamsa in connexion with the irregular 
compound Sarasavatau (two sacrifices) that there is no rule apparent in 
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the word itself as to the order in which the two saoritioes aro to take 
plaoe. He then proceeds to notice the theory of Srikara that both the 
father and mother inherit together and divide the heritage between them, 
and rejects it on the ground that distinct rights, quite independent of each 
other, are created in the parents. As to the last arguLnent, that a uterine 
brother is preferred on account of the uterine relation consequent on the 
community of the womb, the author of the Sinriti Chandrikasays that ‘it 
is an argument as weak as the support of a Kusa grass," and that, 
although one may be more attached to his uterine than to his half-brother, 
he is unable to conoeivo how a mother could become thereby a preferable 
tll6] heir. This strong condemnation of the iuterpretation placed by 
the Mitakshara on the word "pitarau," and of the reasoning in its support 
in a work of special authority, and in other eoinmentaries prevalent in 
the South, countenances the contention for the appellant that it is unsafe 
to adopt the interpretation and reasoning in the Mitakshara as con¬ 
clusive on the subject of the stepmother’s right to inherit. 

As to the sense in which Yajnavalkya used the word “ mother,” all 
the commentaries, including the Mitakshara. interpret it as including 
Stepmother in the chapter on ’ Allotments to bo made to women on the 
occasion of partition among sons after the decease of their father ” (see 
Mitakshara, ch. i. Section vii, sloka 1 ; Smriti Chandrika, ch. iv. Section 
14 ; Madhaviya, Section 22 ; Vyavahara Nirnaya, page 10). There are also 
several smritis in which a step-mother is said to be equal to a mother. 
Manu says in ch. ix, 183 : *'If among all the wives of the same husband, 
one brings forth a male child, all are mothers of male issue.” Vyasa says : 

Childless wives of the father are declared to be equal sharers, and all 
grandmothers are declared equal to the mothers” (Madhaviya, Section 22). 
Vishnu says: *' Mothers receive allotments according to the shares of sons 
(Smriti Chandrika, ch. iv, Section 14). Brahaspati says ; Their [sons] 
mothers get equal shares” (Vyavahara Nirnaya, p. 10). Though all 
these Smritis refer to allotments to be made to vvomen on the occasion of 
partition among sons, they nevertheless show that the word mother, 
as used in smritis, may include a step-mother. As to her status in relation 
to funeral oblations, it is no doubt stated in Dayabhaga, chapter XI, section 
vi, sloka 3, that stepmothers do not participate in the funeral otieriogs, and 
that the introduction of step-mothers at the periodical obsequies is express¬ 
ly forbidden. A text is also cited to the effect that whosoever die, whether 
man or woman, without male issue, for such person shall be performed 
funeral rites peculiar to the individual, but no periodical obsequies. The 
practice, however, obtaining in Southern India is at variance with this 
text. Stepsons not only perform their stepmothers’ funeral ceremonies in 
default of natural sons, but they also perform their annual sradhas. If 
the first wife dies childless, the husband performs her funeral and 
sradha, and if he marries after several years a second wife and gets a son 
by her, the duty of performing the first wife’s sradha is [117J transferred 
from him to the stepson directly the latter is invested with the sacrificial 
thread and thereby enabled to perform religious rites. Furthermore, if 
tihere are several stepsons and the one performing the sradha for thear step¬ 
mother dies, the duty devolves in practice on the surviving senior stepson. 

Again, both the stepson and stepmother are under pollution on each other s 
death for a period of ten days, as is the case with sapmdas wibbm seven 
degrees. According to ceremonial law, stepmothers assist their hus¬ 
bands, in default of natural mothers, in performing the ceremonies 
prescribed for the upanayanam or investiture of a stepson, or for the 

81 


1884 

OOT. 7. 

Full 

Bench. 

S H. 107 
(f.B.). 


t 


M 111—11 



1884 

OCT. 7. 

Poll 

Bench. 

8 M. 107 
(F.B.). 


8 Mad. 118 INDIAN DECISIONS, NEW SERIES [Yol. 

bestowal in maiviafie of a stopt^au^bter. This practice is fouoded upon 
Vythiaatha Dikshatiyam. a work oi authority on ceremonial observances 
in this part of the country, and he obviously carries out the principle, which 
is still bindinc* in the case of adoption, that the sou of a man by one of his 
several wives is the son of all (Maou, ch. ix. Section 183). Her son is a 
sapinda as half-brother, and her husband is a sapinda as father, and to both 
those she is a sapinda. 

According to the practice, therefore, in Southern India, I do not see 
my way to saying that a stepmother is not a sapinda or a female sapinda 
ho.ving no connexion with funeral oblations and annual sradhas. Nor does 
she appear not to be a sapinda in the ^fitakshara sense of the term. In 
this sense, brothers’ wives are said by the author of the Mitaksbara him¬ 
self to be sapindas, because by union with their husbands, they produce 
sons who are connected with one body, that is to say, the body of their 
grandfather, and the reasoning would apply with equal force to stepmothers. 
As in the case of women, their gotras are changed by marriage from the 
gotra of their father to those of their husbands; a stepmother is a gotraja 
sapinda and she cannot be said to be sprung of a different family within 
the definition of a bandbu contained in the Mitaksbara. Ch. ii, Section v, 
sloka 3, for by marriage she is, by a betion of law, boro again in the family 
of her husband, aud if, therefore, she is not a gotraja sapinda, she is not 
also a bandhu. 

Turning next to the general principles of Hindu law as to the succes¬ 
sion of women as gotraja sapindas. the first that deserves attention is the 
Vedic rule of exclusion of women from inheritance. This is founded upon 
a passage in the Taibtiriyam or tlie [ll8] Black Yajurveda that females 
and persons wanting in an organ oi sense or member are incompetent to 
inherit (Smriti Chandrika, Ch. iv, Section 6). 

With reference to thesutras of Baudayanaand Apastamba, the reason 
of this rule is mentioned in Mitaksbara, Ch. ii, Section i, 14, to be that, since 
the wealth of a regenerate man is designed for religious uses, the succes¬ 
sion of women to such property is unfit because they are not competent to 
the performance of religious rites. Au explanatory text in the Black 
Yajurveda declares women tobe^Nir Indria” (see Vyavabara Nirnaya, 
p. 41). As to the extent in which this Vedic rule influenced the inter¬ 
pretation of Smritis which recoguized the right of women, the Mitaksbara 
refers to the opinion of Dharesvara and others who lived before him as 
referring the Smritis to appointed daughters aud appointed wives (Mitak- 
shara, Ch. ii, Section i, 10). 

As to the scope of the rule of exclusion as part of the law now in 
force, the Dayabhaga School differs materially from the Mitaksbara 
School. In the former, the rule is still recognized to be of general import, 
and the right to succeed is allowed only in the cases of those women who 
are expressly mentioned in Smritis. In Dayabhaga, Ch.xi, Section vi, sloka 
ll.Jimuta Vahana cites Baudayana in support of the general rule, adds that 
the succession of the daughter, the widow, the mother, and paternal 
grandmother takes effect as an exception under express texts, and excludes 
widows of their great-grandfather and of remoter ascendants from 
succession. In the table of heirs appended to the Dayakrama Sangraha, 
the paternal great-grandmother is also included ; the Vedic rule of exclusion 
being, however, admitted to bo of general import. But in tlie Mitaksbara 
and in all the commentaries in the South the rule is nob admitted bo be 
of general import, hut is limited to property expressly obtained for the 
purpose of sacrifices (Mitaksbara, (Jh. ii', beotion i, sloka 26 ; Smriti 
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N^rna^y^“p.Tl)“' ’’ ^ootioD 44 ; Vyavaliara 

51"® ^i.eciession of women under 

the Mitakshaia. law except as to property obtaiood expressly for tbs pur- 

pnuciple that the eoarest sapinda succeeds 
applies as well to women as to men. The only question then is whether 
as suggested in Subhodmi and followed by the Bombay High Court’ 

ife k confiLf^^'f s^pind^,, or wbethoi’ 

It 18 confined to the widows of ancestors in the line of asoont as mentioned 

in the Mitakshara, Ch ii. Section v, sloka 5, If the difficulty arising from 
the position of the mother, grandmother and great-grandmother before their 
husbands, and from the reasoning in support of the mother's claim to 
preference were out of the way, it would be reasonable to construe the 
word as the father's wife, and to hold on the analogy of the 

natural mother taking before the brother that the stepmother as a gotraia 
sapinda would inherit to her stepson before her own son. Judging by the 
other commentaries which are works of special authority in Southeni 
India, there is no evidence of consciousness in the country that the inter- 
peoplle ‘ mother” in the Mitakshara is adopted by the 

It may be going too far to follow the decision of the Bombay High 
Court, as the author of the Mitakshara does nob mention any women in 
the case of collateral female sapindas, and, as in practice, brothers’ widows 
do not mhent. In Mitakshara, ch. ii, Section iv, sloka 4, the sapinda re¬ 
lationship is said not to be restricted bo kinsmen allied by funeral 
oblations or connected by libations of water, bub also to extend bo 
other relatives when they appear to have a claim to the succession. 
Having regard to Dr, Mayer’s dissertation on the mod© in which the widow’s 
right of succession grew up historically out of her right to an allotment 
for maintenance (Mayne on Hindu Law, Section 446), and to the fact that 
daughters, mothers, stepmothers, grand-mothera were alone entitled to 
allotments, it is nob improbable that the right of succession is limited by 
analogy to widows, daughters, mothers, and step and grandmothers, who, 
With other female lineal ancestors, are equal to mothers. This view is 
confirmed by the fact that although women are entitled to inherit as sapin- 
das under the Mitakshara law, their heritage is in the nature of allot¬ 
ments directed to be made to women on partition. As pointed out in my 
judgment in the Shivaganga case (1) the text of Katyayana and Brabas- 
pati, which let in women as heirs, reduced their heritage to a provision for 
life, by rendering their succession a case of interposition among male 
sapindas and depriving them of the power of alienation except under 
necessity. It should here be observed that the allot- [l20] ments 
prescribed for women consisted originally of specific shares of the pro¬ 
perty under division and not of a bare provision for maintenance 
or expenses of marriage. As to Dharesvara’a suggestion that the 
mother and grand-mother were preferred to shutout from succession 
Sons^dissimilar in class, it is expressly repudiated in Mitakshara, ch. ii, 
DMtion iv, sloka 3, and the practice of marrying women belonging to a 
aifferenb class has ceased to prevail. It does not, therefore, seem to mo 
nnsafe to recognize the right of succession bo extend, at least, to those 
gotraja female sapindas who wore entitled to allotments on the occasion 
of part ition on the ground that there are indications of the right of 
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JUDGMENTS. 

Turner, G.J. (Kehnan, and Hutchins, JJ., concurring)—Gopal 
Padayachi, the owner of the property in suit, died leaving a stepmother, a 
half sister, and a paternal uncle. The paternal uncle has claimed the succes¬ 
sion, and, inasmuch as he is admittedly entitled, in the absence of nearer 
heirs, it lies on the stepmother, who disputes his claim, to prove that 
she is an heir and entitled in priority to the paternal uncle. 

It is argued on behalf of the stepmother that she is entitled to inherit 
as a mother, and that, if she is not included as a mother in the line of 
heirs, she succeeds as a gotraja sapindha. 

The claim of the stepmother to succession, as a mother, has 
[121] been asserted ou the following grounds. The sloka "If among all the 
wives of the same husband oue brings forth a male child, all become 
mothers of male issue by means of that son " (Manu, ix, 183), shows that 
the term " maba" is not a merely honorific title when applied to a step¬ 
mother ; that it indicates a relationship entaiiiug consequences peculiar to 
itself, and that, in a system of law which in matters of inheritance recog¬ 
nizes artificial relationships, as in the case of the adopted son, their is no 
reason for refusing to the stepmother the temporal as well as the spiritual 
advantages which admittedly accrue to her from the birth of a male child 
to a fellow wife. It is not asserted that her claim would obtain in com¬ 
petition with that of the natural mother. The doctrine of remoteness, 
which postpones the half-blood to the fullblood, would secure to the natu¬ 
ral mother priority, but it is contended that, where there is no such com¬ 
petition, the claim of the stepmother to succeed as a mother must be con¬ 
ceded. 

To support this argument, reliance is placed on the passage in the 
Mitakshara, Oh. i. Section vii, slokas 1, 2, which, quoting a text of Yajna- 
valkya—" Of heirs dividing after the death of the father, let the mother 
also take an equal share "—prescribes that a share is to be allotted to the 
wives of the father on a partition made by the sons after the father's 
decease. It is argued that the term " mata " in this text includes the 
stepmother as well as the mother, and indicates their equal claims, of 
which the sole ownership has, by the decease of the father, vested in the 
sons. 


succession in the case of women being assimilated bo their right to allot¬ 
ments and having probably grown out of it. 

On these grounds it appears to me that the contention in support of 
this appeal that a stepmother is included in the term mother in 
Yajnavalkya’s text, and that the Mitakshara nowhere expressly excludes 
her. and that she is entitled in principle to inherit, seems to he weighty. 
I would, therefore, refer the question for the consideration of the Full 
Bench. It is, at all events, desirable to enquire, before overruling the 
contention, whether, according to usage, stepmothers inherit in southern 
districts either generally or in the casta to which the parties to this 
suit belong. 

The case was accordingly argued before a Full Bench on 12bh 
October 1883. 

Hon. Bania liau, for appellant. 

Anandacharlu, for respondent. 

On the 7th October 1884 the following judgments were deli¬ 
vered :— 
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Agftin, it is argued that the part which devolves on a stopson in rola- 1884 
tionto his stepmother under the ceremonial law, indicates that his oonnec- Oct. 7. 
tion with her is that of a son. On him. in preference to the husband, 
devolves the duty of performing the funeral ceronoonies of his stepmother. FULL 
Moreover, a stepmother may confer spiritual benefits on a stepson : she BENCH, 
may become the mother of a bi'other who will offer oblations to three an- — 
oestors in which the stepson would participate (Dayakrama Sangraha, ® 

Ch. i, Section vi, Sloka 2). Hence it is concluded we are to infer that, in the 
text which declares that the mother is the heir of a man who dies without 
issue, the stepmother also is included. If, on the other hand, she is not 
entitled to succeed as a mother, it is contended that she is so as a gofcraja 
sapinda. By marriage she becomes half the body of her husband, and 
because she, with her husband, may beget and bring forth a sapinda she is 
sapinda of her husband, and. through [122] him, of her stepson, and, 
having by her marriage been born again in the gotra of the husband, she 
is a gotraja sapinda of her stepson and entitled to succeed as a less remote 
sapinda than the paternal uncle. 

It will be seen that the claim of the stepmother to succeed as mother 
is rested on the argument that the term mata’ is used by commentators 
to include a stepmother, that she enjoys equal advantages with a natural 
mother on a partition of the family estate, and that, in spiritual matters, 
she derives from, and may confer on, her stepson spiritual benefits. 

The sloka of Yajnavalkya which declares the rule of succession to the 
separate property, whether self-acquired or obtained by partition, of a man 
who leaves no issue, gives the succession after the widow to the pitarau, 
a word originally **mata pitarau”—a compound of the terms mother and 
father, which is interpreted by some writers both parents,” by others 
"the two parents.” The use of a word in the dual number would, at first 
sight, appear to fix the meaning of the term mother and confine it to the 
natural mother. It is, however, not impossible that the term mother may 
be used collectively and imply all those to whom it can be applied in the 
sense of maternal parent. It may be adnaitted that the term mata is 
so used in some smritis. Thus in the sloka of Brahaspati On the death 
of the father, the natural mother, janani, has a claim to an equal share 
with her own sons ; mothers, matCLrah, take the same share, and the 
daughters each a fourth share ” (Colebrooke 9 Dig., Bk. V, Cn. ii. 

Section 85). Here the term " mata ” clearly means stepmother as opposed 
to natural mother, and the commentator allows that the use of the term 
in that sense is not singular. But the instance which is selected **010 
Mitakshara, Oh. I. Section vii, slokas 1 and 2, is not one m which 
it can be said the construction of the term as including stepmother is 

undisputed. 

It was asserted at the hearing that Colebrooke’s translation of this 
passage was inaccurate, and the passage was rendered as follows from an 
edition produced in Court: “ If there is a division after the father s death, 
wives take a share equal to that of their own sons, ” and this appears bo 
be the sense in which it was understood by those commentators whe held 
that it recognized the right to a share on a partition by sons only in the 
mothers of male issue and that childless mothers aerived a right to 
maintenance from the sloka of Yajnavalkya 2, 143 : Their childless 

women who are [123] well behaved are to be supported (see Mitakshara, 

Oh. ii. Section i, Sloka 13 ; Viromitrodaya, Ch. ii, pt. T, Section 19; 
Dayakrama Sangraha. Ch. vii, Sections 3-5). Jimuta Vabana interpreted 
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1884 the term “ mother" in the sloka of Yajnavalkya as applying only to the 
Oct. 7. natural mother (Dayabhaga, Ch. iii, Section ii, ? 30). 

- Jaganathn, on the other band, held that stepmothers, on a partition 

Full by sons, if they have no mala issue, should receive the same shares as they 

Bench, would have received if they had had sons. _ t j* 

_ The commentators whose works are of authority in Southern ludia 

8 M. 107 interpreted the sloka as including stepmothers (Smriti Chandrika, Ch. iy, 
(P.B.J. Section 14 ; Sarasvati Vilasa, Sections 108, 109 : Davavihhaga, Section 22); 

and Varadaraja quotes the sloka of Vyasa, Childless wives are declared 
to he equal sharers and grandmothers; they are all declared to be equal to 

mothers ”—Nirnaya (Burnell) p. 10. 

It may then be conceded that in this Presidency the sloka on which 
^Ir. Anandacharlu relies may be cited as an authority for the proposition 
that the term mother may include stepmother. It must not, however, be 
overlooked that the right of a mother to a share was regarded by Nanda 
Pandita, not as a right of heritage, bub a right to a provision. Account 
was to be taken of property which she had already received, and, if it was 
insuflicienb for her maintenance, an allotment was to be made to her so as 
to provide her with a sufficiency for her wants, which allotment could 
never be in excess of a son’s share, but which would be less than a son's 
share if the property was so large that a son’s share would more than 
suffice for her needs (Smriti Chandrika, Ch. iv, Sections 9-17). Although the 
Madhaviya disputes the correctness of the opinion that mothers are not 
entitled to a share, hut only bo so much as may be necessary for tboir 
maintenance (Dayavibhaga, Section 221, the doctrine of Nanda Pandita is 
noticed without dissent in the Sarasvabi Vilasa, Section 114, and has 
become established law in this Presidency (Mayne, Hindu Law, Sec¬ 
tion 402), 

The limitation “equal to that of sons” has reference, in all probability, 
to the rule obtaining when marriage was permitted with women of different 
castes. Sons making a partition did nob, unless they were of equal caste, 
take equal shares. Their shares were regulated by the dignity of the caste 
to which they belonged. In prescribing, then, that wives should taka 
sliares equal to that of their own sons, it was probably meant that the share 
of a wife should not be greater than the share her son would have taken 
[124] according to his rank among sons. A similar interpretation has 
been placed on the text of Vishnu, Ch. xviii. Section 34 : “ Mothers shall 
receive shares proportionate to their sons’ shares” (Dig., Bk. V, Ch. ii, 
Section 86). 

It would be unsafe, then, to conclude from the provision made for 
wives on a partition effected by sons that there is recognized in them any 
heritable right in the estate of their stepsons. While the principle on 
which participation in the wealth enioyed by their husbands admits step¬ 
mothers when a partition is made by sons, the principle on which priority 
is given to the claims of the mother over the father in the succession to a 
son excludes them. Admitting that the term “ mata” has been occasion¬ 
ally used to include stepmother, and assuming that the term “ pitarau*' 
might be similarly construed, the sense in which it was intended the terms 
should be understood in particular passages must be ascertained from 
the context. From bbe employment of the compound term “ pitarau” in 
the sloka which provided for the succession of parents, a difference of 
opinion arose among the commentators whether the mother or the father 
was entitled to priority of succession. Vijn^nesvara and Visvesvara Bhatta 
supported the claims of the mother for the reason (among others) that the 
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father might be a oommon parent to other aotia (that ia to aay, to sona 
by other wives), but the mother not so, therefore her propinquity was 
greater than that of the father (]\[itak3hara, Ch. ii, Section iii). 

The same argument ia adopted iiy the author of the Sarasvati Vilasa, 
who also gave priority to the mother (Sections 56S-598). It ia obvious that 
the ground on which these commentators preferred the mother excluded t 
the stepmother. Nanda Pandita and Nilakanta Bhatta, who prefer the 
father to the mother, both notice and contest the argument on the ground 
of propinquity, but do not meet it by what would have been a conclusive 
reply if a stepmother, in their opinion, was included in the term mother ; 
while Jimuta Vahaoa, who also gives priority to the father, accords supe¬ 
riority to the mother over brothers, because it is necessary to make a 
grateful return to her for the benefits which she has personally conferred 
by bearing the child in her womb (Dayabhaga, ch. xi. Section iv, sloka 2); 
and both in this treatise and in theDayakrama Sangraha preference of the 
father to the mother is supported [among other arguments! by a reference 
to the slokas of Manu (ch. ix, 33—37) which accord superiority to the 
male sex by the [125] illustration that the seed is more closely allied to 
the plant than the field. 

The disinclination of Hindu lawyers to the descent of proi^erty to 
sons of a different class was the ground on which Dharesvara argued that 
the paternal grandmother was entitled to succeed in preferenco even to 
the father (Mitakshara, ch. ii, Section iv, sloka 2). 

The sloka of Katyavana—“ On failure of mala issue, the father shall 
take the estate acquired by the son after partition, or the brother or the 
natural mother or the paternal grandmother in regular order” (Dig., 
Bk. V, cb. viii, Section 425)—excludes the step-mother, and, so far as has 
been brought to our notice, the only commentary which expressly allows the 
right of the step-mother is that of Laksbmidevi, who wrote under the 
name of Balambhatta, and whose work Mr. Justice West pronounces to 
be held in comparatively slight esteem (l West and Buhler, 17). 

The position which a step-mother enjoys in the family is explained 
by her relation to the father, and the argument that she and her stepson 
mutually confer on one another spiritual advantages would not be con¬ 
clusive in this Presidency, where Hindu inheritance is not chiefly regulated 
by such considerations. The spiritual benefit which the birth of a son 
confers on a father may be shared by the mother’s fellow-wife without 
necessarily involving a right on her part to share in the temporal advan¬ 
tages arising from the connection. It is not denied that the obligations 
of a stepson to a step-mother in matters of religions ceremony differ widely 
from those of a son to his natural mother. It is his natural mother and 
her ancestors that he names when performing the sradhas of his father. 
In respect of pollution consequent on death, there are differences between 
the honor paid to the memory of a mother and that of a step-mother. The 
right to perform the funeral ceremony does not involve a mutuality of 
right of succession. The daughter-in-law may perform the funeral of her 
father-in-law, vet this right does nob constitute her bis heir in this 
Presidency. On the other hand, the spiritual benefits which a stepmother 
may confer on a stepson are certainly not higher than are conferred by a 
daughter-in-law on a father-in-law, yet no right of inheritance is, on this 
ground, accorded to the daughter-in-law. 

Sir Thomas Strange, who must have been acquainted with the law 
administered in this Presidency from the eommoooement of the century, 
declared that step-mothers, where they existed, were [126] excluded. 
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Sir W. Macnaghten, in his notes on the earlier decisions of the Sadar 
Dewani Adalat, which recognized the right of the step-raotber, express¬ 
ed doubt of their eorrectnoss (Select Cases, 39, 421, and a Fall Bench 
of the Calcutta High Court, in a case governed by the Mitakshara, 
negatived the stepmother’s claim— Lula Loti Lai v. Duy’ani Koiver{\). 

In this Presidency decisions to the same effect were pronounced in 
S. A. 163 of 1874 by the late Chief .Justice and Mr. Justice Holloway, in 
Kuimravehi v. ViranGoundani^) and Muitammal v. Vemjalakfihmi Ammal 
(3). The claim of the step-mother to succession has been allovved only in 
Bombay, Kcsserhai v. Valah Baoji (4), and in the judgment in that case it 
was admitted that “she is not included by the Mitakshara within the 
term mother,” and that “sbe cannot, in the Presidency of Bombay, be 
included in the term mother.” Her right was allowed because she was 
the wife of a gotraja sapinda and therefore a gotraja sapinda herself. 

Whether regard be had to the writings of commentators regarded as 
authoritative in this Presidency, or to decided cases, no support can be 
found for the claim of the stepmother to succeed as a mother. Although 
it has been alleged by the respondent's pleader that he has ascertained 
that in practice her claim has been admitted, no instance was produced 
when the learned Judges by whom this case was referred remitted an 
issue for the express purpose of ascertaining usage. Possibly had the 
instances to which the learned pleader referred been examined, it would 
be found that the step-mother owed her advantage to the good feeling of 
the heirs rather than to an intelligent recognition of her right* 

It remains to be considered whether she can maintain her claim as a 
gotraja sapinda. It must be admitted that, on the principle of sapinda- 
sbip, which has been accepted by commentators of authority in this Presi¬ 
dency, the wife is a sapinda of her husband [Mitakshara, Acbarakanda, 
f. 6, p. i, 1. 15 (a)] and of her stepson: but the question remains whether 
she is a gotraja sapinda, and, if she he a gotraja sapinda, whether female 
gotraja sapindas are included in the line of heirs. 

If the step-mother is entitled to succession because she has bv her 
marriage entered the gotra of her husband and has become a [127] 
sapinda of her husband, then, on thesame grounds, aright of inheritance 
must be claimed for the wives of all gotraja sapindas. This right has 
been recognized in the Presidency of Bombay in a series of decisions. In 
a recent case which came from that Presidency before the Privy Council, 
their Lordships had occasion to examine the authorities and to consider 
the grounds on which the claim could be supported, and their conclusion 
is thus expressed: “Perhaps the most that can be said is that the text of 
the Mitakshara is not inconsistent with the claim of the widow and allows 
of an interpretation favourable to her right to inherit. The important 
point for consideration remains, namely, whether such an interpretation 
of the Mitakshara has been given by its expounders and the lawyers of 
the Bombay School, and has been so sanctioned by usage and decisions, 
as to have the force of law.” 

Adverting to the opinions of Visvesvara and Balambhatta that gotraja 
may properly be taken to include males and females; to a passage in a 
note of Mr. Colebrooke that Vijayantra, a commentator on Vishnu, prefer¬ 
red a son’s widow to a daughter ; to the course of the decisions of the 
Bombay Courts, and to the opinions expressed by the learned Judges of 

(1) B.L.R. Sup. Vol. 67. (2) 5 M. 29. (3) 5 M. 32. (4) 4 B. 208. 

{a) 1 West & Buhler 141. 
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that High Court that the admission of females to the order of sucoession 
was in aooordanoQ with the usage prevailing in the Presidency ; their 
Lordships saw no satisfactory grounds for dissenting from the conclusion of 
the High Court that the doctrine which had actually prevailed in Bom¬ 
bay was in favour of the right of the widow, nor any sufficient reason for 
holding that the doctrine which had so prevailed should not have the 
force of law —Lallubkai BappiMai v. Cassibhai (1). It will be seen that 
their Lordships were of opinion that no certain inference was to be derived 
from the text of the Mitakshara, and that their decision rests on the 
interpretation accepted by the Bombay School and mainly on the usage 
prevailing in that Presidency. 

Although the author of the Mitakshara did not yield full assent bo the 
rule of the Taitfciriyam that females are incompetent to inherit—and the 
rule has been by other commentators respected in this Presidency, restricted 
to wealth obtained for sacriBoial purposes—the rule is never altogether lost 
sight of. Special reasons are given by Viinanosvara for the succession of 
the wife, the daughter, [128] the mother and the grandmother, and the 
only ground on which it can be claimed that he recognized generally the 
competency of women to inherit, is the express mention of the paternal 
great-grandmother and the inferred admission of the wives of more remote 
ancestors in the direct line. On the other hand, although the persons 
mentioned as gotraja and bbinnagotra sapindas are not an exhaustive 
enumeration of those classes, it is noticeable that no mention is made 
of the wives of collaterals nor of any other female in those classes 
except the paternal grandmother and great-grandmother. It is obvious 
that their sapiodaship with the propocitus is altogether different in 
kind from that of the wives of collaterals. 

The paternal grandmother is introduced in virtue of the sloka of Manu, 
and a place is assigned to her by Viinanesvara in the line of succession 
nob by reason of her sapinda connection as wife of the grandfather, but 
in virtue of the sloka ; otherwise she would be postponed to the paternal 
grandfather, and the priority enjoyed by the great-grandmother over the 
great-grandfather, and of the other female ancestors in the direct paternal 
line over their husbands, can be explaioel only on the ground that they 
were regarded as equal to mothers. Of the commentators of authority 
in this Presidency to whose works we have access, while Vijnanesvara 
uses the term gotraja as belonging to the family, Nanda Pandita asserts 
that it refers to males alone and means only those who are by natural 

birth born in the family. He consequently denied that the grandmother 
was a gotraja, and, differing from Vijnanesvara, he assigned a place to 
her in the line of sucoession immediately after the mother. The aut or 
of Sarasvati Vilasa, though he notices and condemns the doctrine of 
Nanda Pandita as to the place due to the grandmother, does not ad^rb 
to the interpretation placed by Nanda Pandita on the terra gotraja. He, 
however, includes the grandmother among gotrajas (Section oolj, as 

does also the author of theMadhaviya, Section 41. 

It is also to be noticed that, in the Sarasvati Vilasa, the text of Manu 
quoted in Mitakshara, Oh. ii, s. v, Sloka 6, is given thus : Sapmda- 
ship ceases with the seventh male,” and similarly the author of the 
Madhaviya,“ In default of sapindas. samanodakas take the property, 
and they are the seven males beyond the sapindas, &c. (Section 41). 
These passages lend strength bo the opinion hitherto generally held m this 




(1) 6B. 110(1241. 
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Presidency that femal0«5 were not; [1293 admitted as heirs of males in 
compofcibion with tjotrajas exceot in virtue of express texts. 

It was in advertence to the passage above referred to in the Smriti 
Chandrika of NanclaPandita that \nMuttamma.l v. V&ngalakshmiAmmal (1) 
I expressed the opinion that a stonmother was not a gotraja sapinda, 
and that if she had a claim to inherit, it must be as a bhinnagotra sapinda. 
I should have confined nayself to saying that I find no authority for 
holding that she is entitled to succeed as a gotraja sapinda. 

No decision of the Sadr Adalat, the Supreme Oourt, or this Court has 
been cited, nor has any usage been proved by which a right of succession 
has been recognized as appertaining to a stepmother or to any of the 
females who, by marriage, have entered the gotra and acquired sapindaship 
solely through their husbands; for these reasons the claim of the step¬ 
mother as a gotraja sapinda has not been in my judgment established, 
and the claim of the paternal uncle must be allowed. The Court of First 
Instance held that the oral bequest pleaded by the first defendant was 
not proved. The claim for possession must be decreed ; but. under the 
circumstances, I would dismiss the claim for mesne profits and direct the 
parties to bear severally their own costs in all three Courts. 

Muttusami Ayyar, J.—In the absence of evidence as to usage, I 
also see reason to concur in the opinion of the majority of the Court. 
The course of decisions is, as already explained in my first judgment, 
against the stepmother. As to the contention that the term " mother” 
in the Mitakshara may be taken to include stepmother, I am clear that it 
cannot at all be sunported. Though I entertain no doubt that she is a 
gotraja sapinda in the Mitakshara sense of saninda relationshin, I do not 
think that all famale sapindas are recognized to be heirs in this Presidency. 
For instance, brothers’ and uncles’ widows do not inherit. Though the 
author of the Mitakshara speaks of the Vedic rule of exclusion of women 
from^ inheritance as limited to property expressly granted for sacrifices, yet 
be gives no place in his compact series of heirs except to some females 
only whose claim is warranted either by special texts or special analogy. 
It may be that the analogy mentioned in Mitakshara, Ch. ii, s. v, 
Sloka 5, was not intended to extend as well to female ancestors of the half- 
blood as to widows [1303 of collateral male heirs, I see therefore no 
sufficient warrant for saying more than that it usage were in favourof the 
stepmothers claim, the Mitakshara would he susceptible of the interpreta¬ 
tion that there is legal origin for it. ^ As to the ceremonial law or Acharakan- 
da, it gives the stepmother a position only secondary to that of the natural 
mother, and is not of itself so decisive as to justify a departure from the 
course of decisions. I felt a difficulty in making up my mind because sisters 
have already been recognized to be entitled to succeed as bandhus. As a 
stepmother is, by marriage, of the same gotra wi th that of her husband, she 
cannot come in as a bandhu if she is not a sapinda, and thus there would 
arise the anomaly of a stepsister excluding the stepmother from succession. 
But on consideration, I come to the conclusion that this want of logical 
symmetry cannot be accepted as a sufficient warrant, in the absence of 
evidence of usage, for departing from decided cases. 


(1) 5 M. 32. 
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Ill] SECRETARY OP STATE V. NARAYANAN 8 Mad. 131 

B H. 130= 8 Ind. Jup. 669. 

APPELLATE CIVIL. 

Before Mr, Justice Muttusami Ayyar and Mr. Justice Hutchins. 


Secretary of State for India (Third Defendant), Appellant 

V. Narayanan {Plaintiff), TtespondentA 

SlTARAMA {Hirst Defendant), Appellant ?>. Narayanan {Plaintiff), 

Bespondenty [22nd and 28th October, 1884. j 

Rwmue Recovery Act, Sections 2. 25, ^'t--Salefor arrears of revemie--Liability of all 
fields included in pattn. 

By accepting ft rniyatwari pafcta, tbe landholder pledges each and every field 
included therein as security for the whole assessment. 

Several fields separately assessed to revenue were held under one p\Ua by K. 
Default having been made by K in pavment of rovenno. one of such fields.^ o 
which N was the owner, wasattached under the Revenue Recovery Act. N claim¬ 
ed to [13t] have it released from attachment on payment of the assessment duo 
upon it. The claim was rejected and the field sold. 

Held in a suit by N to set aside the sale, that the sale was valid . 

[R., IlM. 462*. 26 M. 521 (525); 34 M. 493 (494) = 8 Ind. Cas. 414 = 20 M.L.J. 
794 = 8 M L.T, 323.] 

These were appeals against the decree of P. H. Wilkinson, Dis^ict 
Judge of South Malabar, reversing the decree of 0. Chandu Menon, Dis¬ 
trict Munsif of Calicut, in suit 845 of 1881. 

The facts appear sufficiently for tbe purpose of this report from 
tbe judgment of the Court (Muttusami Atyar and Hutceins. JJ.) 

Tbe Government Pleader (Mr. Shephard), for the appellant in b. A. 

577. 

Gopalan Hayar, for the appellant in S.A. 645. 

Anantan Nayar, for the respondent in both appeals. 


JUDGMENT. 

This suit was brought by a jenmi to set aside a sale of his laud for 
arrears of revenue. The piaintiff (Narayanan Nambudri) had panted a 
kanam to Kandappan, defendant No. 2, and allowed the land to be entered 
in his patta In January 1881 he obtained a decree against Kandappan 
for its redemption. Meanwhile Kandappan bad fallen 'nto arrears o 
Government, and on the 11th February 1881 a demand had been served 

on him under Section 25 of Act II of 1864, requiring l^m to 
due on his patta. Es. 16-0-9. within a fortnight. On the 28th March 
tbe land was attached for that sum under Section 27. Un tne 
16th Anril the jenmi, plaintiff, was put into possession under his decree. 

On the 30th April the sale of the land for the arrears 

on the 30th May the auction took place and Sitarama Bha,tta. defendant 
No. 1. became the purchaser. On the 14th May the plaintiff had put m a 
petition stating that he would pay what was dne on this Pa'-tjoular plot 
but the Tahsildar refused to release the attachment unless all the arrears 
due on the patta were paid with costa and mteres . 

sale the plaintiff aotnally tendered the full amount due on the land, but ha 
was then too late. Sootion 37 of the Act requires that the amount be paid 

* ^TL'^DUtriot aiunsif at first decreed for the plaintiff, holding that he 
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had tendered the arrears before sale. After a remand, and the Govern¬ 
ment having been made a party to the suit, he found that the tender 
had been only of the arrears due on this particular plot and that 
the sale was valid. On appeal the District [132] Judge, after 
pointing out what he believed to be certain irregularities in the attach¬ 
ment and sale proceedings, set aside the sale on the ground that only 10 
rupees were actually due on this particular plot, that plaintiff had tender¬ 
ed tins SUDD and would have paid the bata, interest, and costs due on the 
plot if the Tahsildar had informed him of their amount. 

It does not appear that there was any actual tender of money before 
the day of sale, which, as already mentioned, was too late: the plaintiff 
seems merely to have expressed his readiness to pay whatever was due 
on the particular plot. The judgment of the District Court does not pro¬ 
ceed upon the ground that any irregularity had been committed, nor does 
it appear that there was any irregularity. The plaint did not allege any. 
The Judge was mistaken in supposing that the notice of attachment was 
not published in the district gazette (see Supplement V, 23rd April 1881, 
p. 6). The notices of demand (G) and attachment (Hj both specify the 
arrears (or which the land had been attached, as Rs. 16-0-9, and the ques¬ 
tion whether the plaintiff could nob have obtained the release of the land 
by paying that amount, instead of the 63 rupees which had accrued 
due at the time of the sale, does not arise, for it is admitted that be 
did nob tender that sum. The Board’s Circular 109 is merely directory 
and would nob invalidate a sale otherwise legal {Stokes v. Venkatachalam 
Cheiti) (1). 

But the main question is whether the Government can sell a field for 
the arrears due on the entire patta, or whether a person claiming an inter¬ 
est in that particular field can obtain its release upon payment of the pro¬ 
portionate arrears due on that field, or at all events its full assessment. 
Upon this point the decision of the District Court cannot be supported. 

Section 2 of the Act says that the land.shall be regarded as the 

security of the public revenue. Clearly something has to be supplied here ; 
the land is the security for the revenue due on land only, and the 
question is. does that mean the particular field only or the entire hold¬ 
ing? The answer is bo be found in the following section: “Every 

landholder shall pay to the Collector the revenue due upon his luTid 

on or before the day on which it falls due, according to the 

[133] kistbandi or other engagement.” The land in bis sanad or patta is 

the security for the revenue due on his latid, and the kisbs are calculated 
on the whole land and not on each field. By accepting his sanad or patta 
he in fact pledges each and every field as security for the whole assess¬ 
ment, and he cannot split the security any more than an ordinary mort¬ 
gagor. Section 25 leads to the same conclusion. Indeed it has never been 
denied in the case of a zamindari that each and every part of it is liable for 
the whole peshkash, and the Act makes no distinction in this respect be¬ 
tween a zamindari and a raiyatwari estate. The judgment of this CourMin 
S.A. 1040 of 1883 quoted above is also to the same effect, though the 
point was not fully discussed. 

We reverse the decree of the District Court and restore that of the 
Munsif. It is perhaps a hard case, but the plaintiff should not have alleged 
fraud against the purchaser. He must pay the costs both of the purchaser 
and the'Government in this Court and in the District Court. 


(1) S.A. 1040 of 1883, not reported. 
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8 M. 133 = 8 Ind. Juf. 666. 

APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and Mr. Justice 

MuUusavii Ayyar. 


RamasamI AND ANOTHER {Defendants), Appellants v. NaraSAMMA 

{Plaintiff), Besjoondent.'^' [27th October, 1884.] 

Hindu Law^InJiei'ita7ice~^Stepmot'nerSagotra Sapindas. 

According to Hindu Uw ourreot in the Madras Prosidenoy. a step mother does 
not succeed to the estate ot her stepson in preference to his grandfather s 
brother’s grandson. 

The plaintiff, widow of Sataluri Narasimha. sued to recover from the 
defendants. Ramasami and hia father, Prasannaebartu. the estate of Veo- 
kataoharlu, son of Narasimha, by his first wife deceased, which on bis 
death passed to his widow, and on her death was seized by the defendants. 

The defendants pleaded that Ramasami, the minor son of Prasan- 
naoharlu, had been adopted by the widow of Venkatacbarlu [IS^iJ under 
authority given by Venkatacbarlu on his death-bed. The defendants 
pleaded that thev were the nearest sapiodas of Venkatacbarlu. ihe 
District Judge of Vizagapatam (A. Lister) found that Prasannacharlu was 
not a sapinda, and that the adoption was not proved, and decreed tor the 
plaintiff. The defendants anoealed to the High Court. 

The Advocate-Ge-}ieral (Hon P. O'Sidlivan), for appellants. 

Hon. Baina Ban, for respondents. 

The Court (Turner, C.J.. and Muttusami Ayyar, J.), after con¬ 
firming the finding of the District Court as to the alleged adoption, found 
that the grandfather of Prasannacharlu was the brother of the grandfather 
of Venkatacbarlu, and delivered judgment as follows 

JUDGMENT. 

We express no opinion in this case whether a stepmother who had 
not obtained possession would be entitled to maintain a suit to oust a 
stranger. All that it is necessarv for us to find m this ease is that the ap* 
peUants are sagotra sapindas, and. as such, are entitled to inherit id 
to stepmother. The appeal is therefore allowed, the decree of the District 

Court reversed, and the suit dismissed. , , • u u 

Inasmuch as the appellants set up a false case of adoption, we sba i 
direct that each party do bear respectively their and her coats in this suit 

in both Courts. 
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Before Sir Charles A. Turner, Kt., Chief Justice, ami Mr. Justice 

Hutchins. 


Venkatachala {Plaintiff), Appellant v. Appathorai {First Defendant), 
licspondent."^ [31st July and 11th November, 1884.] 

Limitaticni—Order passed in 1877 under Civil Procedure Code, 3859. Section 269_ 

Suit brought after one year—Civil Procedure Code, 1877. Section 335—Limitation 
Act, 1877, II, avis, 11—13. 

Aa order ha.viog been pcused on the 10th August 1877 under Section 269 of the 
Code of Civil Procedure, 1859, cancelling delivery of possession of land brought to 
[135] sale and purchase by a decree-holder, no suit was brought by the decree- 
holder to establish bis right to the land until 1863. 

Held, that the repeal of Section 269 of the said Code on 1st October 1877 did 
not deprive the order of the lOth August 1877 of the effect it possessed when 
passed, and therefore that the suit was barred by limitation. 

Koylash Chunder Paul Chowdhry v. Preonalh Roy ChowJhry (I.L.R., 4 Gal., 
610; and Gopal Chunder Miller v. Mohesh Chunder Boral (I.L.R., 9 Cal,, 230) 
distinguished. 

This was an appeal from the decree of W. F. Grahame, District Judge 
of North Taojore, dated 11th December 1883, reversing the decree of 
A. Kuppusami Ayyangar, District ilunsif of Tiruvalur. in Suit 83 of 1883. 

The facts and arguments appear sufficiently for the purpose of this 
report from the judgment of the Court (Turner, C.J., and Hutchins, J.). 

The Advocate-General fallen. P, O'Sullivan) Q,ud Bhashyam Ayyangar, 
for appellant. 

Orovernviejit Pleader (Mr. Shephard) and Ramackamlra Rau 
Saheb, for respondent. 

JUDGMENT. 

The only question in this second appeal is whether the suit is barred 
by the law of limitation. 

•i. ^ Yenkatachala Cbetti) brought the 

suit on 22nd February 1883 to eject the respondent (Appathorai Pillai). 
Under a decree which he had obtained in a former suit against the respond- 
©nts lather, he had brought the property to sale and purchased it him¬ 
self and been put into possession, but the respondent complained that be 
had been improperly dispossessed, and on tbe lOch August 1877 an order 
was passed under Section 269 of tbe Code of 1869, cancelling the delivery 
of possession to the appellant and restoring possession to the respondent, 
pe section declares that such an order shall not be subject to appeal, 
but the party against whom it is given shall be at liberty to bring a suit 
to establish his right at any time within one year from the date thereof.” 
The disputes with which the section deals are disputes arising out of 
obstructiOQ by, or the dispossesaiou of a person other than the judgment- 
debtor claiming a right to the possession of the property sold under the 
decree as proprietor, mortgagee, lessee, or under any other title. The 
object of the section was that the Court executing the decree might decide 
ri361 summarily and finally, subject ouly to the reservation 

rn li M r.' ^Sgneved by the order might bring a suit within a 

and a half^v Suit was not brought until five 

thatnV^ LrT” appellant contends 

toac It 13 not barred and that he bad twelve y§ars. 

’ Second Appeal G1 of 1884. 
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1877''^ia,£°inf°'P‘''“ and the Indian Limitation Act of 

1877. cama into foroe toRether ou the hrst day of October 1877 Tho 

Seotion 33o. It expressly enacts that the narty against whom such an 
order is passed may institute a suit to establish tho right which he claims 
to the present possession of the property, but subject to the result of such 
suit, any, the order shall be conclusive. This however, in our judgment 
IS merely an express declaration of tho effect of the old Section 269 The 

the Code to contest orders made in execution was removed from the CodI 

to an o^d Article 11 allows a year to the unsuccessful party 

nirp^ 335 of the Code of 

S tha^Cndl'^Tlpriq^^ corresponding sections 

of the Code of 1859. Article 13 provides that a suit to altar or set aside a 

decision or order of a Civil Court in any proceeding other than a suit 

bv f no® a year from the date of the final decision or order 

by a competent Court. Article 13 merely reproduces Article 15 of the 

iTth^ Act. Article 11 is new and designed to meat the case 

of “>8 orders speeifaed which are passed in a suit but not open to appeal. 

• Artmle 13 applies, the present suit is clearly barred ; but, in our 

P in a suit and does not fall within 

«idr Article 11 does not include orders passed in suits under the 
old Lode, and it is therefore contended that the appellant had twelve years 

fu °^‘“8,ry suit for ejectment. The argument is that Seotion 269 
01 the old Lode has been repealed, and with it the limitation clausa which 

It contains; that now there is no limitation period but the general one of 
twelve years. 

f i- confiention caonot be supported. As already 

stated, the effect of an order properly made under Section 269 was that 
the dispute was conclusively determined as between the parties to the 

result of a suit brought within the time prescrib- 
A of Section 269 by the [l37] amended Code did not 

deprive the order of the character which attached to it when it was made. 
-It was and continued to be an order which was final unless and until it 
was set aside lo the manner indicated in the section, i.e., by a suit brought 
withm a year. No such suit was brought and the order itself has been 
rightly pleaded as a bar to the present action. There is no doubt that the 
order was properly made under Section 269 in adjudication of the 
ooatested right to possession. 

Our view is not in conflict with Koylask Chicnder Paul Chowdhry v. 
.^reowaiA Ray Chowdhry (IJ. and Gopal Chunder Mitter \. Moresh Ghunder 
Ul. The former case merely decided that a suit for possession, 
Drought after an order passed under Section 246 of the old Code, was not 
a suit to set aside an order in a proceeding other than a suit, falling under 
rUcle 15 of the Limitation Act of 1871: in that opinion we have already 
expressed our concurrence. In the latter case a question somewhat analog¬ 
ous to that before us was raised, but the learned Judges refused to consider 
lb as It had not been taken in the Courts below : the only point decided was 
that Article H of the Limitation Act of 1877 did not apply to an order 
passed under the former Codes, and in that opinion also we concur. 

This second appeal cannot be supported and is accordingly dismissed 
With costa. 


(1) 4 C. 610. 


(2) 9 C. 230. 
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APPELLATE CIVIL. 

Befora Sir Charles A. TurKcr, Kt., Chief Justice, and Mr. Justice 

Muttusami Auvcir. 


Krishnan {Petitioner), Aifpellant v. NilakaNDan 
{Decree-holder). Respondent.*' [24th November, 1384.] 

Decree— Execution-^Limitalion —Decree for ^x)Ssession upon payment of imrtgaqe amo^ini 
a^id value of improvements—i'mal decree on ascertainnuj vahie of iviprooemenis. 

In a decree loc redempiion of a Malabar kanam (mortgage), it was ordered on 
f-be l2thDeccmber 1979 that the defendants should put tbf* plaintiff in possession 
[136] of the land upon payment by plaintiff to defendant No. 1 of the mortgage 
araouut. and of the value of improvemenis, to be determined in execution, to 
such of the defendants as should be found entitled. 

On the 12tb August 1880 the plaintiff applied for execution, and on the 23rd 
September 1881 an order was passed that execution should issue on payment 
into Court by the plaintiff of the mortgage amount and the value of improve¬ 
ments which bad then been ascertained. 

The plaintiff having failed to deposit the said amount, the a^^plication for 
execution was struck off the file on tbo 10th November 1881. 

On the 8th December 1883 the plaintiff applied again for execution and 
objection was taken that the application was barred by limitation. 

Held, that the application was not barred by limitation. 

Dildar Hossein v. Mujeedunmssa (l.L.R , 4 Cal., 629) approved 

[P., 36 M. 104 (107) = 10 Ind. Gas. 6u2=»2i M.L.J. 546=10 M.L.T. 69 = (19ll) 2 M.W. 
N. 93.] 

This was ao appeal from a decree of E. K. Krishnan, Subordinate 
Judge of South Malabar, confirming a decree of U. Achutan Nayar, District 
Munsif of Bebuhnad, dated 12fch March 1884, rejecting an application made 
by Krishnan Navar, defendant No. 8, in Suit 332 of 1878 on the file 
of the District Munsif of Patambi, objecting to the execution of the 
decree. 

The judgment of the Munsif was as follows :— 

“ Original Suit No. 322 of 1878 was a suit for redemption of a mort¬ 
gage. The decree of the Court of First Instance was as follows : ‘ Upon 
payment of the kanam and purankadam (advance and further advance) 
amount, Rs. 85-11-5, to defendant No. 1 and the value of improvements, 
to be determined in execution, to such of the defendants as are then 
found to be entitled to receive the same, the defendants do, &c.’ This 
decree was affirmed in appeal on the 12th December 1879. The 
amrsbam in which the property is situate having been transferred to 
the jurisdiction of this Court, the decree-holder apolied for execution 
on the 12bh August 1880 (Miscellaneous Petition No. 1233 of 1880). 
On the 13bh August he was directed to deposit Rs. 8 as batta for issuing 
a commission to ascertain the value of improvemeobs. On the 17bh Novem¬ 
ber 1880 the commissioner submitted his accounts. On the 8bh Decem¬ 
ber 1880 the decree-holder pub in his objection (Miscellaneous Petition 
No. 2184 of 1880) to the commissioner’s account. After perusing the 
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QommiftBionar’a aooount aod heaiiug bho deoree-holder'a objeobioD, fche 1884 
Ooort determioed, od the 23rd September 1881, that the value of improve- Nov. 24. 
meats payable by the deoree-holder was Rs. lOU-l-ll, aod on the same 
datfe, 2ord September 1881, passed the hnal order on decree-holder's AprEL- 
applioation. No. 1233 of [139] 1880, that execution would be issued on late 
his depositiog in Court the kauam and purank idam amount given in the OlVlL. 

decree and the value of improvements Rs. 409-4 11. The decree-holder- 

failed to deposit the amount aod his application was struck off on the ® 

Khh November 1881. The present application for execution (Miscel¬ 
laneous Petition 1709 of 1883) was made by the decree-holder on the 
8bh December 1883. Notice was issued to the defendants, of whom 
defendant No. 8 contends that the execution is barred, more than three 
years having elapsed from the date of the former application. I do not 
agree with him. In my opinion the decree became a complete decree on 
the date on which the Court determined the value of imi:rovemeats 
payable by the deoree-holder. Before that, the decree was incapable of 
execution and the determination of the value of improvements was part 
of the decree. More than three years from the date of that order, viz., 

23rd September 1881, have not elapsed, and the present application is 
therefore in time. Objection disallowed.” 

Anantan Nayar, for appellant. 

Sankara Menon, for respondent. 

The Court (Tdrner, C.J., and Muttusami Ayyar, J.) delivered the 

following 

JUDGMENT. 

The decision of the Munsif and of the Subordinate Judge on the 
question of limitation is in accordance with the ruling in Dildar Hossein v. 
Mujeedunnissa (1), and we are.^not prepared to dissent from that ruling, 
but, in awarding mesne .profits, the Court executing the decree must be 
careful to notice that the decree-holder would be entitled only to porapad 
(rent), and not to the net profits of the estate, until he had paid or brought 
into Court the sums payable by him as a condition for redemption. Wi^th 
these observations we affirm the order, but direct each party to bear his 
own costs. 


8 M. 140 = 2 Weir 249. 

[140] APPELLATE CRIMINAL. 

Before Sir Charles A. Turner, Kt.,^ Chief Justice, and 

Mr. Justice Brandt. 

In the matter of the petition op Paul deOruz 
Raymond Biber.* [6th October and 2nd December, l8o4.J 

Penal Code. Sections 190. 603, 508— 

Catholic priest-criminal proceedings stayed until complainant established the 
of the priesVs <Lct% in ci Givil Court. 

Whet, the exetoUe of ecolesiaeticel juriadietien is plainly ««ra nim or other- 

wiM Moanolionod by the ordinances o£ a rehg.ons eoo.ety, or where such 
wwB uDBanouoaeu uy uuo either case. conBeauenoea result 

ordinanoes ooolrovert the general law. ana, m o vu« p* ..-f- no* 

which the Oriminal law was, intended to restrain, the Criminal CourtB are not 

at liberty to decline jur isdiotioa. _ 

• Criminal Revision Oases 277 and 278 of 1881. 

(1) 1 C. 629. 
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A Roman Catholic complained to a Magistrate that he had been threatened 
with an illegal sentence of excommunication and had been excommunicated by 
the ecclesiastical <auChoritics, with a view to prevent him from asserting his 
legal rights in defending a civil suit concerning the property of a church. 

Held, that, under the circumstances, the proper course was for the Magistrate 
to postpone the trial till the complainant proved in a civil Court the illegality of 
the action of the ecclesiastical authorities. 

These were applications to the High Court under Sections 435 and 439 
of the Code of Criminal Procedure to direct the Joint Magistrate of Malabar 
(H. Ross) to inquire into and try two complaints of similar nature made 
by Paul deCruz and John Raymond Biber, respectively, against the Very 
Rev. Fr. Nicholas Pagani, Pro-Vicar Apostolic of North Malabar, and the 
Rev. Fr. J. M. Monteiro, Vicar of Teliicherry. The complaint of deCruz, 
was as follows :— 

“ That petitioner is a member of the Roman Catholic Church 
of Teliicherry and the duly appointed administrator of its affairs. 
That the appointment of an administrator is, and has hitherto been, 
vested in the parishioners, and it was by them that petitioner has been, 
appointed as such. That on the 1st day of January last, the Very 
Rev. Fr. N. Pagani, the Pro-Vicar Apostolic of the Roman Catholic 
Churches of North Malabar and Canara, convened a meeting in 
the said church, when a few votes were extorted from [141] a 
minority of the members then present, and a resolution passed 
appointing two other persons as administrators in the room of petitioner. 
That this appointment being irregular, inasmuch as it was made without 
the knowledge and'eonsent of the majority of the parishioners and without 
any justifying cause, petitioner, at the special request of the parishioners, 
refused to hand over the properties in his custody to the newly-appointed 
administrators. That, in consequence of this just refusal on the part of 
petitioner to give up the church properties to the said new administrators, 
the latter filed a civil suit in the District Munsif’s Court at Teliicherry 
to recover possession of them, which said suit is still pending in the said 
Court. That knowing that the said suit is pending in a competent Court, 
and to thwart a just decision being arrived at therein by preventing 
petitioner from making a proper defence thereto, the said Pro-Vicar 
Apostolic, by a letter of admonition, dated 7th instant, threatened to, and 
did, excommunicate petitioner and all those who have aided him in withhold¬ 
ing the said properties. That the Roman Catholic Church at Teliicherry, and 
all properties belonging thereto, being the exclusive property of the parish, 
the said Pro-Vicar Apostolic or any one els© has no control over the tem¬ 
poral management thereof, and the aforesaid letter of excommunication 
was issued malafidc and unwarrantedly. That the abovesaid letter of ex- 
communication was, on the 16th March, publicly read in the church by 
the Rev. Fr. Monteiro, the Vicar, who, in addition thereto, has, as his 
own act. subsequently excommunicated several others of tbe parishioners 
known as, or admitting, helping petitioners in the defence of their legal 
rights towards meeting the said civil suit. That the said acts of tbe Very 
Rev. Fr. Pagani and the Rev. Fr. Monteiro are voluntary and calculated 
to force petitioner and the greater number of the parishioners out of their 
way to honestly defend the said civil suit and done with tbe corrupted and 
unjust motive of making them entirely powerless to adduce the required 
evidence therein. That as neither petitioner nor any one of the others who 
have been, as above, shut out of all spiritual benefits has been guilty of 
any act warranting this religious degradation from the Pro-Vicar Apostolic 
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aaa the Viear respeetivaly, ttteii- object in so doins oau only bo to foroibly 

up theii-legal riglue by rafraioiofi from 
justly VIndioatmg ^am before a eompatant Court ofiustioe. That the 
abovenamed Very Bev Pr. Pagaui and [142] the Bev. Pr. Monteiro have 
orlrf Krespective acts as aforesaid, committed an offen- lvie 

'■ Clode. Petitioner Criminal 

therefore prays that this Court may be pleased to inquire into the matter 

and reader justice as the circumstances of tbe case may warrant and as to ® <*■ »« = 

this Uourfc may seem fco be raasocable." 2 Weir 249 

Tbe Joint Magistrate examined deCruz who deposed as follows : — 

r k- • against Pro-Vicar Pagani and Father Monteiro for pub- 

Iishing in the church at Tellicherry a letter of excommunication against 
me. and thereby attempting to cause me nob to defend a civil suit now 
pending m the District Munsifs Court in which Messrs. D’Rozario and 
Fernandez have sued me for delivery of certain keys and church property 
which are m my possession as administrator. The object of the defend¬ 
ants is to make me give up the keys, Ac., by inducing me bo believe that 
11 i do not do so I will become an object of divine displeasure. The Pro- 
Vicar s letter of excommunication which I produce (A) shows that this 
IS object I have not given up the keys. Ac., and in common with 
more than 100 others have been refused every rite of the church. Tho 

defendants have committed an offence under Section 608 of the Indian 
Penal Code. 

[1^3] The Magistrate in dismissing the complaint delivered the 
lOllowiDg judgment:— 

* H ^ complaint against (1) tbe Very Rev. Fr. Pagani, Pro- 
Vicar Apostolic of North Malabar and Canara; and (2) the Rev. Fr Mon- 
beiro, Vicar of the Roman Catholic Church at Tellicherry, of an offence 
•under Section 503 of the Indian Penal Code. The complainant Paul deCruz 
was administrator of the Roman Catholic Church and as such had undis¬ 
puted charge of certain keys and property of the church, until, owing to 
dissensions in the parish regarding church affairs, a meeting of parishioners 
was held m January at tbe instance of the first defendant, and two new 
administrators, Messrs. D’Rozario and Fernandez, were appointed, the 


_Nicholas Pagani, 8. T. Pro-Vicar Apostolic of North Malabar and Canara. 

conBidermg tbe persistent obstinacy of certain persons of tbe parish of Tellicherry, who 
Utterly disregarding our orders and their own duty, continue to refuse to hand over the 
Keys and other property belonging to the church of Tellicherrv. now in their possession. 
A ^'***5°*“^®*^ administrators of the said church, Messrs. T. T. D’Rozario 
fk ‘ ■*^?'“andez and considering the grave scandal and disturbance, Ac.. caused 
m Ida parish of Tellicherry by such refusal, we herewith admonish all those who hold 

Keys, property, Ac., belonging to the church of Tellicherry to hand them over to the 

*tivkr^ raiDistrators, T. T. D’Rozarin and A. Fernandez, within three days from the 
publication of this our admonition which we declare to be equivalent to a triple one, 

hereby decree in writing, by the authority of Almighty God 

fki ^ poatles Peter and Paul and all tho Saints, that all such perions who disregard 

the lapse of three days from its publication be and remain 
ipso facto excommumcated. 

!'®“^®'’‘^® hereby decree that all others, who by underhand or open 
^ writing, or by any other active measures, agitate or 

taWn prevent the said administrators, T. T. D’Rozario and A. Fernandez, from 

cuarge of the keys and other property belonging to the Tellicherry Church be and 
k excommunicated, and that absolution from such excommuni- 

the kn ® or *0 our successors anA to the Roman Pontifi, and that even in 

tion previously obliged (so far as is possible) to make full repara- 

wu lor tbe scandal given, before any priest be empowered to absolve them. 
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comnlaiDant beinti declared to have been removed from office^ Com- 
plaiDant. however, contending that the resolution superseding him was 
one of a packed meeting and not of the whole body of parishioners or of a 
maioiitv of them, refused to deliver up the keys, &c., to the new adminis¬ 
trators. who have accordingly filed a regular suit in the District Munsif 8 

Court to obtain possession of the same. 

'■ Complainant states that, on the 7th March, the first defendant,. 

knowing tliat the civil suit was pending, issued a letter of admonition (A) 
tlireatening exeommunication of all those who bold keys, px'Operby, &o.,. 
belonging to the church ’ if they failed to hand over the same to the new 
administrators within three davs from publication of the said admonition ; 
that on the IGth March the publication was made in church by the second 
defendant, and that be (complainant) having failed to deliver the keys, 
Ac., witliiu tliree days as admonished, has been excommunicated and 
refused every rite of the church. 

*’ Complainant alleges that defendants have thus attempted to cause 
him to give up the keys, Ac., which he is not legally bound to do unless 
the pending civil suit goes against him, and to prevent his defending that 
suit, which be is legally entitled to do. by attempting to induce him to 
believe that he will be rendered, by the defendants’ act of excommunica¬ 
tion, an object of divine displeasure if he does not give up the keys, Ac., 
or cease to defend the suit. 

“ I am of opinion that this is not a case in which criminal proceedings 
can lie against the defendants. The power of excom- [144] mupication 
is one which the first defendant holds for the enforcement of discipline 
in the Roman Catholic Church under him. Complainant, as a member 
of that church, thereby subjects himself to its discipline ; and it is not 
for a Criminal Court to decide whether the power of excommunication 
has been rightly or wrongly exercised by the ecclesiastical authorities.- 
In the present case the defendants appear to have excommunicated 
complainant for contumacy in refusing to obey their orders to deliver up 
the keys, Ac. Whether or not this was a legitimate giound for excom¬ 
munication (which is practically what complainant wanted me to dicide) 
is not in my opinion a question for this Court : and I accordingly dismiss 
this complaint under Section 203 of the Code of Criminal Procedure.” 

Mr. Wedderhvtn, for complainant.—The complaint charges an offence 
under Section 508 of the Penal Code. Complainant alleges that the 
sentence of excommunication was issued illegally for an improper purpose. 
For the purpose of this argument the complaint must be taken to be true,, 
and there are grounds for supposing that the charge is not ill-founded; 
for, to warn a person from defending a civil suit on pain of excommuni¬ 
cation is, prima faciei a very improper action from an ordinary point of 
view. 

[Turner, C.J.—There is a late decision in point— The Queen v. Sankara 
(1)]. But the decision in that case can be distinguished. Here the priest 
says if you assert your civil right I will excommunicate you and you will 
thereby become an object of divine displeasure and remain so till absolved 
by me. By the act of excommunication the complainant loses his right- 
to absolution and other spiritual and temporal advantages. In the note to 
Section 508 Mr. Mayne says : ' It would be otiminal for a clergyman t<y 
curse an offender from the altar as used occasionally to be done in Ireland. 

(Mr. Gould .—That is impossible. No such thing could have happened.) 


(1) 6 M. 381. 

100 



In re PAUL deceuz 


8 Mad. 146 


in.] 

In The Queeii v. SankaraiX), the complainant had don© an act for which 1884. 
he was excommunicated. Here he is told if he does a legal act he will be Dec. 2 . 
•excommunioated. If, however, Section 508 is not applicable, and no — 
-doubt its meaning is ambiguous, the allegation in the [145] comoiaint Appel- 
would sustain a charge under Section 503 or Section 190 of the Peual late 
'Code and the Magistrate should not have refused to try the case. If theQui^iNAL 

Magistrate is right in saying that the action of the priest is not oxamin- - 

able by the Oourt. then a priest might with impunity excommunicate a 8 M. 140= 
person for refusing to commit a crime. It has been decided by the Privy 2 Weir 249. 
‘Council in Broton v. Cure, d'C., DeMontreal (2) that the Court can 
decide upon the legality of an ecclesiastical seotanc^e and the same 
principle is involved in the decision in Laiufhton v. Bishop of Sodor and 
Man (3). 

The question is simply this—Did the priest act maliciously for an 
dmproper end ? There is a clear threat of injury to character and repu¬ 
tation, made to prevent complainant asserting a logal right to property, 
which is enough for a charge under Section 503. To defend a civil suit 
brought to recover church property is also equivalent to making a legal 
application for protection against injnrv within the meaning of Section 

190. 

Mr. Gould for defendants.—Mr. deCruz is a member of a voluntary 
society, and he is bound by the rules of the superiors of the society, and 
the idea of coming in to claim the protection of a Oourt, and a Criminal 
Court above all, is utterly preposterous, when all he has to do is to leave 
the society. This case does not come under Section 503. It may do him 
harm, but it does harm legally, and Section 508 is not applicable— The 
•Queen v. Sankara. (1) 

The whole question has been threshed out in O'Keefe v. Macdo¬ 
nald (4). 

Mr. Wedderburn in reply.—Clubs are voluntary societies, and the 
right of a member to question improper expulsion has been frequently 
■feied [See Hopkinson v. Marquis of Exeter (5), Fishery. Keane {(X), Labou- 
ckere v. Earl of Wharncliffe (7).] 

The Court (TuENBR, C.J., and Brandt, J.) delivered the following 

JUDGMENT. 

We are of opinion that there are no allegations which, if proved, would 
support a charge of an offence punishable under Section 508, Indian 
Penal Code. Tde complainants are warned that, if they persist in a 
certain course of conduct, they will be excommunicated. A per.son 
who is excommunicated does not [146] become an object of divine 
displeasure by the act of the priest who pronounces the sentence. 

The proceeding, as we understand it, purports to be a declaration that 
the person on whom it is passed has, by his own act (in this case, alleged 
contumacy to those to whom be owes obedience in matters ecclesiastical) 
committed sin and rendred himself an object of divine displeasure, and it 
also purports to be a sentence of interdiction from the means of grace 
administered by the clergy until on repentance and submission these 
privileges are restored. 

Nor do we consider that the allegabiona of the complainants, which 

•^ro capable of proof, would justify a Criminal Court in entertaining a 

« _ 

(1) 6 M. 881. (2) L.R. 6 P.C. 169. (3) L.R. 4 P.G. 496. 

(4) It. Rep. 7 Gom. Law Series 871< L.B. 6 Eq. 63. 

(6) L.R. 11 Oh. D. 868. (7) L.R. 13 Oh. D. 846. 
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1884 complaint ot an offence punishable under Section 190, Indian Penal Code. 
Dec. 2. It is not fairly to be inferred from the communications addressed to the 

-complainants that the accused bad in view the probability that they 

Appel- would resort to any criminal or civil tribunal or seek the protection of 
LATE any authoiity. It is a more difficult question whether, in reference to 
Criminal, ^be allegations (other than the allegation that the object of the threat was 

_to defcer tbe accused from resorting to the authorities for protection), there 

8 M. 140= is ground for inquiring into a complaint of an offence punishable under 
2 Weir 249. Section 503, Indian Penal Code. 

We are reluctant to hold that the Criminal Courts can examine the 
propriety of the exercise by any ecclesiastical authority of jurisdiction 
which it claims to possess under tbe ordinances of the society to which 
it appertains when such authority has been exercised conscientiously; for, 
tbe machinery of our Courts of Criminal Justice has not been devised to 
secure the satisfactory determination of nice questions of ecclesiastical law 
or civil right, and such questions can ordinarily be more thoroughly sifted 
when the lis viola is between parties rather than between the Crown and 

an accused. But where the exercise of ecclesiastical jurisdiction is plainly 
ultra vires or otherwise unsanctioned by such ordinances, or where such 
ordinances controvert tbe general law, and, in either case, consequences 
result which the criminal law was intended to restrain, the Criminal 
Courts are not at liberty to decline jurisdiction. 

In the case before us the complainants allege that they are threatened 
with an illegal sentence of excommunication, which will at least injure 
their reputation unless they abstain from acts which they are legally entitled 
to do. 

[147] We cannot say that these allegations, if established, might not 
constitute the offence of criminal intimidation. But to bold that the 
offence had been committed, it would be necessary for the Courts to in¬ 
quire (l) whether the acts inhibited by tlie threat were such as the com¬ 
plainants were legally entitled to no ; (2) whether the ecclesiastical author¬ 
ity bad or had not jurisdiction to pronounce on their legality'; 
(3) whetherornot thesameauthorityhad, under the circumstances, jurisdic¬ 
tion to pronounce a sentence of excommunication ; and (4) whether if it 
did not possess that jurisdiction, but had exercised it in good faith and 
under misapprehension of law, such an exercise of jurisdiction would 
amount to an offence. 

All these inquiries except the last raised nice questions of civil right 
involving the consideration of the ordinances ard practice of a particular 
ecclesiastical society. We consider a Criminal Court may well postpone 
the exorcise of its jurisdiction till the complainant has proved in a Civil 
Court tbe incompetency of tbe ecclesiastical authority to exercise tbe 
powers it has assumed either generally or in tbe particular case and the 
legality of the rights they severally assert; and giving effect to this 
opinion, we shall stay the further consideration of this application for six. 
months to enable the complainants to resort to tbe Civil Courts if they 
think fit. 
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APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and Mr. Justice 

Muttusamt Ayyar. 


AlaGU and others {PlainU§s), Petitioners y. Abdoola 
{Defendant)^ Bespondent.''' [5th December, 1884.] 

Civil Procedure Code, Section 43 —Cause of action—Splitting a claim—Separate swiis 
for rent due for succcssiuo years. 


1884 
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Appel¬ 
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8 H 147. 


Petitioners filed two suits in a Small Cause Court on the same day to recover 
rent due for two successive years under the same lease. The sum of the two 
claims exceeded the pecuniary limit of the Court’s jurisdiction. The suit for 
the rent of the [148] first year was dismissed under Section 43 of the Code of 
Civil Procedure, on the ground that the claim ought to have been included in 
the suit for the second year's rent. 

Beld that, as the petitioners had no intention of abandoning either claim, the 
proper course was to allow them to withdraw both suits and file a fresh suit in a 
competent Court. 


Alagu Chetti and four others filed two suits, Nos. 191 and 192 of 
1884, on the same day on the Small Cause side of the District Munsif’s 
Court of Madura against the defendant, Abdoola Levvai, to recover rent 
due for fasli 1291 and fasli 1292, respectively. 

The rent for both years amounted to more than Rs. 50, the pecuniary 
limit of the Small Cause Court’s jurisdiction. Suit No. 191 was dismissed 
under Section 43 of the Code of Civil Procedure on the ground that the 
rent claimed therein should have been included in suit 192. The plaintiffs 
applied to the High Court under Section 622 of the Code of Civil Pro¬ 
cedure to set aside the decree, on the ground that the cause of action in 
each suit was different and that the claims ought not to be combined in 
one suit. 

Kalianarama Ayyar, for petitioners. 

Bamanujacharyar, for respondent. 

The Court (Turner. C.J., and Mdttusami Ayyar, J.) delivered the 

the foilwing 

JUDGMENT. 

The provisions of Section 43 prevent the maintenance of two suits 
each for one year’s arrear of rent due in respect of the same tenancy : in 
other words for two breaches of one contract of lease. The principle is 
explained in Chockalinga Pillai v. Kumara Viruthaluvi (1), citing Grimbly 
V. Aykroyd (2). 

But, as both suits were filed simultaneously and the plaintiff clearly 
has no intention to abandon the arrear for either year, w© consider he 
should have been allowed to withdraw both and to file one suit in a 
competent Court. We set aside the decree that this may be done. Costs 
to abide and follow the result. 



* Oivil RevisioD 

(1) 4 M. H. 0. 8S4. 


Petition 354 of 1884. 

(2) lEz. 479. 
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[149] APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and 

Mr. Justice Muttusami Ayyar. 


LaveHGNE and another {Plaintiffs), Appellants v. HOOPER 
[Defendant], Ilespondentff [l5th October and 8th December, 1884.] 

TradC‘inarli—User in foreign market — Abandonment—Estoppel by conduct. 

Such poRsesf5ion and use of a trade-mnrk in one matkob as to constitute a right 
in it, establishes in the owner thereof au exclusive right to that trade-mark in 
other markets, although the owner may not have used it in such markets. 

To constitute a mark a trade-mark it must have been adopted as a symbol 
devised to distinguish a particular class of goods as the goods of that class manu¬ 
factured or selected by a particular m.anufacturer or merchant. 

Where the plaintiffs by their conduct led the defendant to believe that they 
claimed no right to a certain trade-mark, and that it was open to the defendant 
to adopt it as bis own, and the defendant did adopt it, and by his industry 
secured a wide popularity for it in the Indian market: 

Held, that the plaintiffs were estopped from denying the defendant’s right to 
use the trade-mark in the Indian market. 


[R., 35 B. 425 = 13 Bom. L.R. 212 (225) = 10 Ind. Cas. 805 (808); Expl., 24 M. 163 
(168) : D.. 25 B. 433 (456).] 


This was an apneal from the decree of Kernan J., dated 28th March 
1884. 

The facts and arguments appear sufficiently for the purpose of 
this report from the judgment of the Court (TURNER, C.J., and MuTTU- 
SAMI Ayyar, J.) 

The Advocate-General (Hon. P. O'Sullivan) and Mr. Grant, for appel¬ 
lants. 

Mr. Tarrant, for respondent. 


JUDGMENT. 

The appellants, trading under the firm of Riviere Gardrat & Com¬ 
pany, carry on business at Cognac in France as brandy merchants and 
exporters. They alleged in their plaint that in 1872 they designed as a 
trade-mark for their brandies a label bearing a Maltese Cross, and that, 
on and after January [150] 1873, they used this label on which were 
printed the words “Geo. Sage & Company, Fine Cognac Brandy, import¬ 
ed by Robert P. Stanton & Company, Liverpool,” for brandies exported 
by them to the firm of R. P. Stanton & Company at Liverpool; that pre¬ 
vious to 1875 they were at liberty to use this label as they pleased, inas¬ 
much as the firm of Robert P. Stanton had ceased to exist, and that in 
1875 the respondent's firm selected the appellants’ Maltese Cross label or 
trade-mark for brandies to be purchased from the appellants and to be 
imported into Madras by the respondent’s firm, and they set out certain 
letters which they claimed proved a contract by which they conceded to 
the respondent’s firm the use of the Maltese Cross as a trade-mark on con¬ 
dition that the respondent’s firm sold under that mark brandies procured 
from them alone, and the respondent's firm engaged to sell no other bran¬ 
dies under that trade mark than such as were procured from them. They 
alleged that by mutual agreement the colour of the cross had in certain 


Appeal 10 of 1864. 
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oases been varied ; that the sale of the brandies imported under the trade- 

mark had been largely advertized and pushed hy the respondent's firm, 

and that, as the greater quantity imported had borne a red cross label it 
had become known in the market as Red Cross brandy. Lastly, they 
-alleged that the respondent’s firm had broken the contract by selling under 
the trade-mark brandies they had imported from other firms and had 
thus infringed fcheir trade-mark, 

^ They claimed a declaration of their righc to the trade-mark, an injunc¬ 
tion restraining the respondent from its use, an account of the profits of 

^les made by the respondent under the trade-mark of brandies imported 
from other firms and payment of such profits to them ; and they also 
claimed damages. If the Court held the respondent entitled to use the 
trade-mark, then the appellants claimed in the alternative 50,000 rupees for 
breach of the contract made on 9bh April 1875, whereby the respondent’s 
firm bound itself to purchase from the appellants and nob elsewhere 
brandies to be sold by them under the trade-mark and name mentioned. 

According to the case of the appellants, in and before 1875. the 
trade-mark of a Maltese Cross in red or other colour had been adopted 
by them to distinguish brandies prepared by them for the market, and 
they had a property in it and the sole right to use it [151] in any 
market. The deceased partner of the respondent when on a visit to 
Cognac had inspected the labels and trade-marks used by the firm, and in 
1875 he selected the trade-mark of a Maltese Cross in red or other colour 
to be used in the sale of brandies purchased by him from the appeliaiits 
and imported by him for the Indian market. The appellants consented to 
the exclusive use of the trade-mark by the respondent's firm in the Indian 
market on the terms that tha brandies to be imported and sold under the 
trade-mark should be brandies purchased only from them. 

According to the respondent’s case, the appellants bad no property in 
a trade-mark of a Maltese Cross at the time it was first introduced into 
the Indian market. Mr, Coleman, who was the agent for a firm which 
imported beer under that trade-mark, adopted the trade-mark, closely 
Tesambling but not identical with one which had been used in the English 
market but abandoned by the appellants, for a class of brandies sold by 
him, and his right to the exclusive use of it in the Indian market was 
recognized by the appellants, and he did not contract with the appellants, 
to sell no brandies in this market under the trade-mark mentioned except 
such as he purchased from the appellants. 

The learned Judge who tried the suit on the Original Side of this 
Court thought the appellants had a right of user of the trademark in 
Erance, but that they had no right of user in India ; that if they bad any 
title to the trade-mark in India which they could transfer, they bad 
■estopped themselves from insisting on it by assenting to its adoption by 
the respondent’s firm; that the respondent’s firm had acquired a right to 
■the use of the trade-mark in India, and that it had nob bound itself to 
Bell brandies under the trade-mark other than those purchased from the 
appellants. 

■ appeal it is argued that, if the appellants established their right to 

tpe trade-mark in France and in England, they possessed a property in it 
m India; that the appellants had not transferred that property to the 
*Wpoodent’8 firm, and that there was no consideration for such transfer, 
Wid that the assent of the appellants to the use of the trade-mark by the 
o^Pfindent’a firm in India was conditional on a contract to purchase from 
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the appellants all brandies sold by the respondent’s firm under the trade¬ 
mark. 

The first and second issues had been framed as follows 
whether the Maltese Cross mark in red, green, or blue is the [152] 
plaintiffs’ trade-mark ; 2ad, whether the symbol of rad Maltese Cross and 
name of Red Cross brandy are the trade-mark and trade-name belonging 
to the plaintiffs. On these issues the learned Judge recorded findings in 
the negative, although in his judgment he had expressed the opinion that 
the appellants had a right of user in France, and the appellants, in refer¬ 
ence to the opinion expressed by the learned Judge, have, in their grounds 
of appeal, claimed that findings should have been entered in their favour 
on these issues. 

The learned Counsel for the respondent contends that, if the appel¬ 
lants 'noxu have any right to the trade-mark in the French or English 
market, which he is not prepared to admit, they had no such right in any 
market at the time the respondent’s firm adopted it, and that though a 
somewhat similar label had at one time been used by one of the appellant’s- 
customers, its use had been abandoned when the respondent’s firm com¬ 
menced to use a Maltese Cross as their trade-mark as importers. 

We consider that as the finding on the first and second issues was in 
the respondent’s favour, although no objection has been filed, the learned 
Counsel for the respondent is entitled to contend that the evidence fails 
to show a right in the appellants to the trade-mark in France at the time 
the contract was made. We therefore treat the case as one in which all 
the questions of law and fact which were raised in the Court of first in¬ 
stance are open for decision on appeal. 

We propose in the first place to consider the question of law whether 
such a possession and use of a trade-mark in one market as to constitute 
a right in it establishes in the proprietor an exclusive right to that 
trade-mark in any other market, though he may not have employed it in 
such other market. 

That the right to a trade-mark will be recognized in this country we 
have authority in a case in which the respondent’s firm prevented the 
infringement of the trade-mark now in suit by a rival English firm. The 
same considerations of policy which prior to the regulation of trade-marks 
by statute induced the English Courts to protect them and to recognize- 
in a manufacturer or selector a right under certain limitations to the dis¬ 
tinguishing mark or title under which be offered his goods to the public 
and to mulct in damages any other person who intentionally infringed a 
[153] trade-mark so adopted, have induced the Courts in this country to- 
accept as consonant with equity and justice the general rules which obtain 
in commercial countries respecting trade-marks. Of course the Courts in- 
British India would only recognize the particular provisions of the statute 
law of other countries in so far as may be necessary for the determination 
of rights which have been acquired under such provisions, unless indeed by 
the law of England or British India they are directed to do so. [The 
object of the law in recognizing a right to trade-marks is to protect the' 
public from fraud, to secure to a purchaser reasonable certainty that he is- 
purchasing an article which has a certain reputation in the market,, 
and to secure to a manufacturer or selector the reward of bis skill and 
care, the benefit of the custom which he deserves, and which is- 
intended for him, and although where a stranger infringes a trade¬ 
mark unintentionally, he is not liable to damages, he will be restrained.- 
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from the further use of It^-Millrngloyi v. Fox (1)]. [The remedies 1884 
whioh are conceded for the protection of trada*mark 3 adopted in Deo. 8. 
the home market are also extended to trade-marks which have 
been originally adopted in foreign markets, and it is immaterial that Appel- 
goods bearing such marks are not sold in the home market, Collin’s LATE 
Company v. Walker (2), Collin’s Company v. Brown (3). Collin’s Com- CIVIL. 
pany v. Coiver (4).] It must not be assumed that every ornament —- 

whioh may be applied to the case or tiaskor wrapper in which goods are ® 
exposed for sale are necessarily trade-marks. Such ornaments are often 
employed as mere devices to arrest attention and are nob intended bo 
convey any other meaning. To constitute them trade-marks they must 
have been adopted as symbols devised to distinguish a particular class of 
goods as the goods of that class manufactured or selected by a particular 
manufacturer or merchant, and it is possibly open to argument whether 
the appellants on their own statement had acquired in 1875 a right to a 
red Maltese Cross as a trade-mark except in combination with the words 
which purported that the goods had been exported by a particular firm and 
selected by a particular hrm. In the view we take of the case, it is 
unnecessary for us to determine this point. 

[154] Again, as the right to a trade-mark may be acquired, so it may 
be abandoned. As there is no length of time required for the acquiring ofa 
right to a trade-mark, in like manner apart from statutory law there is no 
length of time required to constitute an abandonment;; and it must, in each 
case, where abandonment is asserted, be a question to be determined from 
the circumstances whether the right has or has not been abandoned. 

A right to use a trade-mark may be created by licenseor assignment, 
and the owner may be, in respect of a trade-mark as in respect of any 
right, estopped by his conduct from denying the title of another person. 

In the case before us, if the appellants establish that, before the date of 
the alleged contract in 1875, they had acquired a right to the use of the 
Maltese Cross as a trade-mark, and that they bad not abandoned that 
right, tbe possession of the right would have been a good consideration 
for the alleged promise by tbe respondent’s 6rm to purchase brandies sold 
under that mark only from the appellants. And if it were shown that 
independently of any contract they bad conceded the use of the mark to 
tbe respondent’s hrm only for a purpose which has failed, the limitation 
in the right of user being such as might reasonably be inferred, they would 
be entitled to relief from the Court. On the other band, it might be shown 
that they had never adopted the Maltese Cross as a trade-mark, or that 
they bad abandoned its use or that if they retained a right to it at 
the date of tbe alleged contract, they had induced tbe respondent’s hrm 
to believe that they claimed no such right, and that it was open to the 
respondent’s hrm to adopt the mark as its own, and if, as is admitted in 
the plaint, tbe respondent’s hrm by largely advertising and pushing the 
sale secured a wide popularity for the mark, the respondent’s hrm is enti¬ 
tled to enjoy the beneht of its expenditure and exertions, and the appel¬ 
lants would be estopped from denying tbe title of the respondent to the 
use of the mark at least in this market. 

With these observations, we proceed to consider the evidence. 

M. J, A. A. Gardrab deposed that the hrm of which he is a member 
^ in tbe habit of exporting brandies prepared by them under a large 
ntusber of marks. Of these marks, six are employed for so many 
QUalitiee of brandy regularly supplied by the hrm. There are also other 

' U) 8 My. & Or. 338. (2) 7 W.B. 222. (3) 3 K. & J. 423. (4) 2 K. & J. 428. 
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marks wbicb the firm appears to claim as its own property which are 
used for brandies prepared according to [155] special order, and there is 
a third class of marks which are used by it for brandies specially pre¬ 
pared and which it regards as the property of the persons who give the 

orders. . _ , _ 

In December 1872 M. Kiviere, a late partner who was then in England 

seeking orders, sent to the head office of the firm an order to supply 
brandy to Messrs. R. P. Stanton tfe Co. of Liverpool under a Red Cross 
mark. The design differs from that which is the subject of this suit only 
in this that the sides of the arras of the cross are concave, while the sides 
of the arms of the cross claimed by the respondent are straight. Brandy 
was supplied under this mark to the firm of R. P. Stanton & Co., and 
the label bore the name of R. P. Stanton & Co. as importers, George Sage 
(it Go., as exporters. M. GarJrat has deposed that inferior brandies are 
sent out by the firm under fancy names. 

The firm oi R. P. Stanton became bankrupt in August 1873, and it 
does not appear that it re-opened its business or that any brandies were 
supplied to it by the appellants after that date. It is admitted in the 
plaint that it ceased to exist. There is some evidence, but in our judg¬ 
ment of too vague a nature to be safely accepted, that brandies were also 
supplied by the appellants under the same label to Messrs. Oakes, Cunliffe, 
Manchester, J. Dreyfus, London, and Greenlees of Liverpool. M. Gardrafi 
deposed to this, but could give no particulars of dates. M. Lavergne who 
was nob examined for two months after his partner and had had an oppor¬ 
tunity in the meantime to refresh his memory from the books of the firm 
could only state his belief that brandies had been supplied under the label 
between 1873 and 1876. It is noticeable that no allegation is made in the 
somewhat prolix plaint that brandies were supplied under the Red Cross 
label to any other firm than R. P. Stanton (fc Co. 

Probably in May 1873, and certainly not later than August 1873, 
Mr. Coleman, the then sole proprietor of the respondent’s firm, visited 
Cognac. He had been previously doing business with the appellant’s firm, 
but be desired to make arrangements for a supply of brandy under his 
own label. According to the recollectioo of the appellants, which, 
having regard to the purpose of his visit, we believe, is nmre accurate in this 
respect than Mr. Coleman’s, he was shown one of several books of 
labels under which brandies are supplied bv the firm. This book contained 
[1S6] labels of all the three classes which have been mentioned, that is 
to say, nob only those which were used by the firm as the trade-marks 
of their regular qualities, or which the firm used for special qualities 
while claiming the labol as their trade-mark, bub at least eighteen others 
to which the firm makes no claim. 

It is desirable to refer to the language of the witnesses as to what 
occurred on this occasion. 

M. Gardrab has deposed on his examination-in-chief as follows :— 

'* He asked us to give him an idea about a trade-mark bo be used for 
these brandies. We showed him our book of labels, and when he came 
to the Maltese Cross he chose the label ‘ The Maltese Cross.’ We 
told him we might use this trade-mark or label for our shipment bo Madras.” 

And on cross-examination. . . 

When Mr. Coleman came to that label No. 20.” (The labels not 
claimed by the appellants, it may be observed, are Nos. 21, 22, 23, 24, 25, 
26 Bis, 31,- 32, 34, 36, 37, 38, 39, 41, 42, 44 and 45. No. 20 was conse-* 
quently the first of a long series which were not, with a few exceptions, 
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olaimed by the appellants). “ Ho seloofced that label; he eedocted the 
trade-mark with * Geo. Sage.’ He said he would let; us know the full 
particulars when he got to Madras, When he came to the label, he was 
struck with the appearance of it, and said “ that will suit me.” He said 
we might use it for him. The reason we gave him why we could use it 
for him was “ because we were not using it for other persons, or rather 
the firm for whom we had that label made had ceased to exist.” And then 
in answer to the somewhat suggestive questiou, “Was there anything 
said at that interview about bis getting all his brandy wilii this mark 
exclusively from us,” the vvitness replied, "There had been no contract 
made then ; the only thing that was said was we will give you the exclusive 
use of that label for Madras.” 

M. Lavergne’s evidence is as follows : ” Mr. Coleman distinctly said 
that be wanted a special mark, and we showed him a book of labels. 
This is the book G-1 that was shown him by me or my partners. When 
the book was handed to Mr. Coleman, he said that the label marked G-2 
pleased him. Before saying be was pleased with the label, he looked 
through the book. Nothing [157] further was said on this occasion 
about supplying brandy under this mark,” and on cross-examination 
" Mr. Coleman thought of no other label than 0-2. Nothing was said as 
to the right of my firm to that label.” 

Mr, Coleman, who was unfortunately labouring at the time of bis 
examination under an illness of which he subsequently died, denied that 
he was shown any book and gave as his reason that he had made up his 
mind to have his own mark. He deposed that he selected the mark, a 
red Maltese Cross, from the label of Messrs. Salt & Co., brewers, and 
with those trade-mark the label selected by him corresponds in every 
particular. 

It will be noticed that the conversation at Cognac could not have 
occurred later than August 1873. 

It was not until March, 1875, that Mr. Coleman gave the order for 
the shipment of brandies under the Maltese Cross label, and the contents 
of his letter confirm his statement as to his impression that he had borrowed 
the device from Messrs. Salt & Co., rather than that it had been 
suggested to him by any label be had seen at Cognac. He makes no 
reference to any label selected by him which he would in all probability 
have done if he had remembered the circumstances. On the contrary be 
enclosed a sketch of the label he required. He wrote as follows :— 

" I will be glad if you can put up two hogsheads of your cheapest 
brandy ; reduce it to 26 under proof according to Syke’s hydrometer ; and 
bottle and ship on our account.” 
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“ The case should be branded on the outside like the label. If you 
help me with this, I promise to ask you to send me large shipments. ” 

On the 9th April 1875, the appellants replied :— 

[158] “ With regard to your order for the two hogsheads brandy to 
be bottled for your account, we have done our best to understand your idea 
and carry it out. In order to save time we are going to ship you as soon 
as possible via London 

“25 dozens pale brandy with your label at 13S. F.O.B. Charin Co. 

“25 do. do. do. do. do. at 15S. do. 

“And we havealrcadv ordered dies forthislabel andalsobrands for the cases.” 

* :}! =:• * ^ 

“p.S.—It; is also understood that this brand, the Maltese Cross, is 
your property and that we shall not be allowed to use it for any one else, 
unless it is in obedience with your instructions, and in return it is to be 
understood that you will import it exclusively through us.” 

On the 30th April 1875. the respondent’s 6rm wrote to the appellants, 
and, after informing them that a sample bottle of brandy had been sent to 
them, observed, “The design of the label we forwarded to you a mail or 
so ago is intended to appear on bottles of brandy equal in quality to the 
sample above referred,” and on the 7th May 1875, We trust tliat our 
letter of the 12th March recommending you to ship brandies under a 
label bearing a Maltese Cross per pattern thereto attached has reached 
you, and that you have given the same your usual kind attention,” and 
on the 21sb May 1875, “We note with thanks that you are preparing 
shipments of 50 cases of brandy bearing labels and capsules with the trade¬ 
mark we gave you.” This appears to have been the first letter addressed by 
tlie respondent’s firm to the appellants after the receipt of the appellants' 
letter of 9th April 1875, and we observe that it makes no reference to the 
suggestion contained in the postscript to that letter that the respondent’s 
firm should bind itself to import brandies under the label from the appel¬ 
lants only. 

On the 28th April 1875, the appellants registered at Cognac as a 
trade-mark the label G-2, i.e., the Red Maltese Cross with the words Geo. 
Sage & Co., Fine Cognac Brandy, imported by Robert Stanton & Co., 
Liverpool. They did not communicate this circumstance to the respond¬ 
ent’s firm. In September 1879, they took steps to register in England 
the Maltese Cross rs their trade-mark and then described themselves as 
bavins used it for four vears and a-balf. 

[<59] There is no evidence to show whether the label bearing a 
Maltese Cross with the name of Geo. Sage was originally designed by 
Messrs. R. P. Stanton or by M. Reviere. Seeing that the name entered 
on the label as that of the exporter was a fancy name, while that of the 
importer was the true style of the firm, it appears to us to be a fair 
inference that the mark was intended to be the special trade-mark of the 
importer and not of the exporter. On this evidence we consider that 
the appellants have failed to prove that they had adopted the Maltese 
Cross as one of their trade-marks either in 1873 or up to 9th April 1875 : 
that Mr. Coleman was shown the Maltese mark by the appellants as a 
trade-mark which it was open to him to make his own in 1873 ; that 
possibly from an unconscious memory of the label he then SGW but in the 
belief that the mark was suggested to him by the label of Messrs. Salt & 
Co., Mr. Coleman adopted the Maltese Cross as his trade-mark in 1875. 

Assuming, however, that the appellants had adopted the Maltese 
Cross as a trade-mark in 1873 or at any other time before 9th April 
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1876, we think it ia to be inferred from the atatomeat made to Mr. Cole¬ 
man that they had abandoned it, and if they had not abandoned it then 
we bold that their oonduot estops them from denying the right of the 
respondent's firm to adopt it. 

According to the evidence of both parties, Mr. Coleman went to 
Cognac to arrange for a mark of his own, and according to the evidence 
of the appellants the Maltese Cross was shown to him in a book contain¬ 
ing marks to which they made no claim and was the first of the series 
of such marks. It was represented to him as a mark which might be 
used for his exports and as a mark which had been abandoned by the 
firm for which it had been designed, nor according to M. Lavergne’s 
evidence was any claim then made to the mark by the appellants. 

When, without any reference to the circumstance that a label not 
materially at variance with that ordered by him had been shown him by 
the appellants, he invited their assistance to procure such a label, they 
made no claim to it in terms which could reasonably have been inter¬ 
preted as denying his right to assume it as bis own. They in terms admit¬ 
ted it to be his property ; and a reasonable sense may be given to the 
postscript by interpreting it as referring it to the assistance they were to 
render in procuring [160] the label and brands or to the promise to 
respect his property in it. It is to be noticed that on the 20th April 1875 the 
appellants for the first time registered the Maltese Cross in Cognac as a 
trademark and they then registered a label with the name of Geo. Sago as 
exporter and Robert Stanton & Co. as importer. It is explained that they 
had not up to that time exported brandy under the label suggested by Mr. 
Coleman, but they now claim the Red Cross as their mark independently of 
the words which purport to be the names of the exporter and importer, and if 
the French Law (on which we have no information) requires that a trade¬ 
mark should be registered only in the form in which it was actually used, 
there was apparently no reason why the appellants should not have await¬ 
ed the despatch of a shipment to the respondent’s firm, unless it was that 
they desired to force Mr. Coleman to deal only with them if at any time 
be desired to take his custom elsewhere. The appellants did not inform 
Mr. Coleman that they had registered the mark as their own, nor did 
they inform him in the postscript of 9th August that they intended to do 
so. Had they done so, it might fairly have been argued that the informa¬ 
tion would have put Mr. Coleman on inquiry on whose behalf the registra¬ 
tion had been made and he might have gathered from the reply that it 
was the intention of the appellants that he should enter into the contract 
which is now alleged. But no such information was given and the contract 
was not made ; for we are persuaded that the respondent’s firm did not 
understand that its property in the trade-mark it had selected was con¬ 
ditional on its accepting such a contract. 

Bearing in mind that the respondent’s firm believed that the trade¬ 
mark had been suggested by it, the subsequent correspondence could not 
but have confirmed that belief. 

In the letter of 9th April, the appellants writing to the responden t’s 
■firm described the label as “ your label” and the brand as “ your pro¬ 
perty.” 

In their letter of 2nd June 1875 they charged the respondents £4-12 
^or the branding irons : and when they subsequently waived this charge, 
they did so ae a matter of favour. 

In a letter written by the respondent's firm on 2l8t September 1875, 
"they wrote to the appellants “ We much wish that the brandy you pub 

-111 


1884 

Deo. 8. 

Appel¬ 

late 

Civil. 

8H 149. 



8 Mad. 161 


INDIAN DECISIONS, NEW SERIES 



1884 

DEC. 8. 

Appel¬ 

late 

Civil. 

8 H. 149. 


up in bottles bearing our Red Cross trade-mark should be [161] of that 
quality.” and they observed “ our trade-marks will fall into disfavour.” 
On 3rd*December 1875 the appellants acknowledged this letter without 
repudiating the claim to the mark or suggesting that they themselves 

would bo common sufferers. _ l- . . 

On the same date the appellants wrote another letter m which they 

distinguish between “ consignments of our own braDd” and shipments of 
brand McDowell. 

Iq a letter of 31st December 1875 the respondent's firm spoke of 
“our Red + Brandy,” and in a letter of 5th February 1870 wrote in re- 
lerence to a shipment of better quality “ use a green label with gold edge 
and our Maltese Cross in red and gold in the centre. 

On 26bh October 1876 the appellants wrote co the respondent’s firm 
about a shipment of “ your Rad Cross Brandy.” Again on I3th June 
1877 the respondent complained that the inferiority of the brandy sup¬ 
plied would “damage the reputation of our brand and trade-mark.” 
Again the claim was not repudiated by the appellants in their reply of 20th 
July 1877. On the contrary, in a letter of 18th July 1877, written in 
anssver to a private letter of Mr. Coleman, Mr. Coleman was bold that he 
need be under no apprehension for the appearance of the printer’s name 
on his label, and, in reference to the complaint that the brand supplied 
was inferior, that he was at liberty to take his orders elsewhere; while 
it was not stated that by so doing he would forfeit his right to the trade¬ 
mark. 

In 1879 Messrs. Cutler & Palmer introduced brandies with the Mal¬ 
tese Cross label and the respondent’s firm contemplated proceedings. Mr. 
Coleman was in Loudon and apparently had inquired at the London office 
of the appellants if his mark had been registered. The agent of the appel¬ 
lants replied on 24th April 1879 " no doubt the registration of your brands 
has been effected, but to make sure we have reminded our firm at Cognac 
to see to it.” On 29ch April 1879 the label used by the respondent’s firm 
was registered by the appellants at the respondent’s instance at Cognac. 
On the 14th May 1879 the appellants wrote to the respondent’s firm. 
‘These flasks * * have goblets and will doubtless tend to increase the sale 
of your mark.’ 

On 18th June 1879 the respondent’s firm wrote to the appellants 
“ please let us know if our label has been registered both in Bordeaux and 
London, if not do so at once.” 

On 19th June 1879 the appellants wrote to the respondent [162] 

“ all the labels used for you will be registered and sent to no one else,'"' 
and on the 15th July 1879, “ Red Cross, McDowell & Co., our letter 19th 
June replies to your inquiry concerning registration. It was fully attended 
to and completed on the 29th June last in Cognac nob in Bordeaux. Cognac 
is the place where Cognac brands are registered. Your labels have not^been 
registered in London. We do not even have our own labels registered there. 
Nevertheless, in obedience to your instructions, we have sent a set of labels- 
to London by this mail and they will be registered on Wednesday next, 
16th instant ***** Jn this letter the appellants for the first time 
clearly intimated that they claimed to have at one time a property in the 
Red Cross trade-mark. 

They wrote:— 

“ Red Cross. When in 1875 your Mr. Coleman selected in our book 
the Maltese Cross for bis brandies we bad already registered the Bed 
Cross ourselves several years before; therefore should Messrs. Outlef 


112 



Ul.] liAVERGNH V. HOOPER 8 Mad. 163 

Ptilmer & Co. or BisquiC Dubouobi Imvo registoiod it in London even 
•ntarior co Che 29ch Ap^ul, date ot your registration here, still we have no 
doubt our primaoy in the regi^itration of the original Red Cross would, 
if found neoessarv, give us the power to interfere and protect our mutual 
nterest. In the meaut-itne we trust your Madras Magistrates will soon 
grant you justice. This could be done in JL'anoe at once. Your case 
being extremely sinaple, some years ago you start a certain brand quite 
distinct of any other which ever before had been imoorted in Madras : so 
long as it remains a venture no one interferes, buttho moment it becomes 
a success an opponent comes coolly forward and reaps tlie tieueht of your 
industry, risks, <fco. Fortunately times have gone by when such burglaries 
were permitted.” 

This statement that the Had Gross had been registered as a trade¬ 
mark by the appellants before the conversation with Mr. Coleman, was 
inaccurate, and the appellants have in this letter and in thoir plaint 
ascribed to the conversation with Mr. Coleman a date nearly two years 
later than the true date. The allegation that the mark had been selected 
from the appellants ’ books was repudiated immediately. On the 13cb 
August 1979, the respondent’s firm wroce : ” you are under a mistake in 
your statement that the Red Cross mark was selected from your books. 
If you refer to a letter to your M. Riviere from Mr. Coleman, dated 12th 
March 1875, you will find the label designated in it.” 

[163] In their letter of the 15th July 1879 the appellants, though 
they asserted the mark was selects i from their books, and suggested that 
it could be protected for the mutual benefit of the two firms, distinguished 
between the respondent’s trade-mark and the trade-mark they had regis¬ 
tered as their own, and it was not necessary for them to have registered 
the mark as the respondent’s mark in 1879, if they were conscious it 
was their own and bad already been duly registered in 1875, though it 
may have been prudent to register it if there was any doubt as to their own 
title. However this may be. they did nob at once repudiate the claim of 
the respondent’s firm to the re-invention of the trade-mark. The explana¬ 
tion offered is that they were then on friendly terms with the respondent’s 
firm. Apparently, the more reasonable explanation is that that they di<l not 
then care to assert a right to the mark as their own. On 29bh September 
1880 the appellants informed the respondent’s firm that they had received 
from Bordeaux a flask with a removable tin goblet on which was painted 
in red the Maltese Cross and the name McDowell & Co., and they inquired 
if the respondent’s firm had any knowledge of such a flask, or if it could 
be that such flasks were being imported into India by some other firm 
without their order. Exhibit G. 35. On the 28th October 1880 the 
respondent’s firm replied as follows :—“Regarding the flask of Red Cross 
Brandy which you mention, this was put up at our requeot by a firm at 
borne as we found it impossible to sell the brandy here at the price you 
charge us.” 

M. Gardrat admitted that the letter gave him information that the 
rosoondeob’s firm was selling brandy under the Red Cross mark which 
had been ” put up for them by another firm at home.” hut he added that 
he did not understand the expression. He must nevertheless have suspected 
that brandy was being sold under the Red Cross mark by the respondent’s 
firm which had not been sold by bis firm, but he neither protested nor 
topk'feny steps to prevent the US© of the mark by the respondent’s firm 
UUtil 9th Angnst 1882, when this suit was filed. And what are 
the oiroumstanoes under which it has been filed ? Messrs. Cutler & Palmer, 
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who were defeated in their attempt to pirate the mark which the reapond- 
ent'a firm has admittedly at consideratde expense established as a well- 
known trade-mark in this market, induced tne appellants ^ 

undertaking to pay part of the costs of the proceeamgs and to obtain their 
“pulies of Red Cross [164] Brandy from the appellants These o.rcum- 
sta^ncos although they do not of course doprive the appellants of their light 
to relief if they establish it, nevertheless suggest that the appellants were 
conscious of the weakness of their claim and were not themselves piapare 
to incur the expense of assorting it. However this may be having regard 
to tneir whole conduct and the accounts given by them of the conveisa- 
tion with Mr. Coleman respecting the selection of a trade-nnark we are 
satisfied that the respondent's firm was loducod to believe that the trade¬ 
mark thev selected was to become the property of the firm, and that m 
that belief thev exneoded money and labour in establishing it. Conse¬ 
quently, we hold the apnellants estopped from denying the right of the 
respondent to use it at least in the Madras market. On these grounds, 
we affirm the decree of the learned Judge and dismiss the appeal with 

C08t3. 

Solicitors for appellants. Grant (t Lain/f. 

Solicitors for respondent, Barclay it Morgan. 
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APPELLATE CIVIL. 

Before Sir Charles, A. Tamer, Kt., Chief Justice, and 

Mr. Justice Muttusami Ayyar. 


Krishna (Plaintijj), Appellant v. Yenkatasami {Defendant), 

BespondeniJ l31st July, 1883, and 17th November, 1884.] 

Tietit Recovery Act, Scctioyi W^lmplied conirnci. 

Where a landlord having, for many years, accepted root at “ dry” rates from a 
tenant for certain land, sued the tenant to enforce acceptance of a patta at 
" garden” rates on the ground that the tenant had raised a crop with water taken 

irom a well coDSiruct€d by tbe tenant ‘ 

Held, that there was an implied contiact within the meaning of B. 11 of 
the Rent Recovery Act to accept rent at ” dry” rates and that plaintiff was, 
therefore, not entitled to enhance the cate of rent, the improvement having bten 
eSected at the expense of the tenant. 

[R.. 28 M. 328= 15 M.L.J. 14 ; 4 Ind.Cas. 1J36 (1137) = 5 M.L.T. 264.] 

The plaintiff, Krishna Kau, sued the defendant, Venkatasami Nayak, 
under the provisions of the Bent Kecovery Act (Madras Act VIII of 1865) 
to enforce acceptance of a patta. 

[165] The defendant pleaded that he was not bound to accept a patta, 
as the rent for part of the land was charged at " garden" rates, 21 fanams 
per kottai. instead of 15 fanams. the “dry" rate, as before. 

The plaintiff replied that the higher rate was charged because a 
“garden " crop had been raised by means of well water. 

To this the defendant rejoined that “dry" rate had always been paid, 
and that the plaintiff had no right to enhance it, and that the well was nob 
situated on plaintiff’s laud. 

The Sub-Collector of Tinnevelly (B. Turner) held that, as defendanb 
had paid “ dry” rates for many years, a contract existed to pay such rates, 
and decreed that defenda nt should execute a mucbalka at such rates. 

* Second appeal 99 of 1883, ^ 
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On appeal, the Disbriot Judge of 
firmed this decision. 


Tinnevelly (J. 0. Hughesdoo) oon- 


t.u appealed bo the High Court on the ground that the fact 

tnat rates had been levied for some years did not amount to a con¬ 

tract that garden” rates could not be levied for all time 

The Advocate- Gemrai (Hod . P. 0, Sullivan) aad Eamachandra Bau 
oaneo, for appellant. 

P. B. Gordon, for respondent. 

(Turner, 0. J., aud Muxtusami Ayyar, J.) delivered 

too following 


1864 
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JUDGMENT. 

The evidence shows no more than that respondent has held the lands 
at dry land rates, which is consistent with a tenure from year to year and 
does not prove a contract that the same rates shall be maintained in per¬ 
petuity. The rate then must be determined according to the rules laid 
down in Section 11. para. 3, Act VIII of 1865. We remit bo the Lower 
-Appellate Court for determination the issue, what is a fair rate of rent 
calculated under the rules mentioned. 

In compliance with this order, the District Judge returned a finding 
'that, as defendant had dug the well, plaintiff was not entitled to enhance 
the rate above 15 fanams, but that, if plaintiff was entitled to enhance the 
rate, the rate was 43 fanams. 

Upon the return of the above finding, the Court delivered the 
following Judgment. 

In second appeal 11 of 1878, under circumstances which are said to 
be similar to those of the present case, the Head Assistant Collector had 
refused bo allow the zamiodar anything in [166] excess of the original 
■^yland rate. The District Court upheld the decision on the ground that 
it had invariably refused enhancement in such cases. The decisions of 
■the Courts below were upheld by this Court by the Chief Justice, Sir 
"Walter Morgan, and Mr. Justice lanes ; but we have not the benefit of 
the reasons which governed the decision, as no judgment was written. 
Dn the other band in second appeals 160 and 161 of 1870 it was held by 
Innes and Kiudersley, JJ., that a landlord might claim an enhancement 
not exceeding the amount entered at the permanent settlement as the 
faisal rates of dry land. 

Ibis found in this case that the tenant has paid for a series of years 
•and up to the year in dispute only punja rates on the land, in respect of 
which he resists the imposition of a “garden” rate. Since our former 
■order was passed, the Full Bench has held in Venkatagopdlv. Rangappail) 
that payment of rent at a certain rate for a series of years is evidence 
of what the Act terms an implied contract, and on this ground it has 
been ruled in favour of the landlord that he was entitled to claim rates 
higher than the faisal rate. 

The same construction must be adopted in favour of a tenant, and 
therefore in the case before us it must be held that there was an implied 
■oontract to pay rent at the punja rates. Is then the zamindar entitled bo 
enhance the rent by reason that the land has been improved at the 
tenant’s expense and is now cultivable and has been cultivated as a garden 
■®op? It -^as the policy of the Act to allow the enhancement of rates so 
^lettlod only under the circumstances expressly mentioned in the Act, 
gamely, when the land has been improved by the landlord, or at the expense 


(1) 7 M. 865. 
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of Government with a consequent increase of the demand for revenue on 
the landlord. The Act contains no provision for enhancement when the 
improvement is effected at the expense of the tenant. 

On these grounds, we affirm the decree of the Courts below and' 
dismiss the appeal with eosts. 


8 U. 167. 

[167] APPELLATE CIVIL. 

Before Sir Charles A. Tardier, Kt., Chief Justice and 

Mr. Justice Muttusami Ayyar. 


NarasimULU {Defendant No. 2), Appellant v. SoMANNA 

Bespondentr [l9th January. 1883 and I7th November. 1884.J 

Registration Act, 1877, Ss. 49. ^O^Notice^F^-aud-Optionalbj ^registrable sale-deed, 
unregistered, competing with similor deed registered. 

R sold land to S in 1878. for R^. 54 and put B in possession. If ^ 

the same land to N for Rs. 24-8-0. N rcgi^'ered bis sa ©-deed. Jbe sa e-deed 
of S was not reRistered. In 1879 S sued N to have N s sale deed caocelied on 
the ground of fraud. Tbe Lower Courts held that N s sale-deed was executed 
oollusively and fraudulently and decreed the claim : 

Held, on second appeal, that as there were grounds, apart from notice and 
knowledge of possession, for holding N’s sale-deed to have been executed coilu- 

sively, tbe decision was correct. 


[R., 16 M. 146 (1601 (F-B.).] 

This was an appeal from the decree of E. C. Johnson, District 
Judge of Godavari, dated 29bh November. 1881. confirming the decree 
of V. Srinivasa Rau, District Munsif of Ellore, in suit 150 of 1879. 

The facts appear sufficiently for the purpose of this report from the- 
judgment of the Court (TURNER, C. J., and MuttUSAMI AyYAR, J.) 

Subba Rau, for appellant. 

Bamachandra Rau Saheb, for respondent. 


JUDGMENT. 

Korlipara Somanna, the respondent in this appeal purchased a piece 
of ground from one Morturi Ramanna for Rs. 54 on the 5bh July 1878- 
and has since been in possession. Bub thn salo-rieed, Exhibit A. executed: 
in his favour was not registered under Act III of 1877. Subsequently the 
vendor colluded with the appellant (Korlipara Narasimulu) and executed 
tbe sale-deed, Exhibit I, for the same land in his favour for Rs. 24-8 on 
the 14th January, 1879, and this document was registered, though like- 
Exhibit A the document was only a subject of optional registration. 
Thereupon [168] the respondent sued to cancel tbe sale deed, Exhibit I» 
and alleged that it was collusive and fraudulent, and the Courts below 
considered his allegation proved and decresd the claim. 

The Registration Acts for this country divide instruments which fall 
within their purview into two classes, of which the one is effectual to- 
create title, only after registration, while tbe other, though effectual bo- 
create title, is liable to ha defeated by a registered instrument subsequently 
executed. _ 


Second Appeal 382 of 1882. 
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Looking fco the whole course of British Indian legislation on the 
subject of registration, this Court has held that an instrument of which 
registration is not compulsory is no*: rendered indefeasible because notice 
of it is obtained by the person claiming under a subsequent instrument; and 
that mere notice will not deprive a person claiming under a subsequent 
instrument of the priority which the Registration Acts confer on a regis- 
:tered instrument in comnetition with an unregistered one, Nallappa v. Ibram 
(1). That this is so in the case of instruments of which the registration is 
• compulsory, has been held in 1869 by the Court of Chancery in England 
[in a case which arose in this Presidency ]—per Lord Hatherley —Hicks 
V. Powell (2). But although where the prior instrument is optionally 
registrable, mere notice may not deprive a person claiming under an 
instrument subsequently executed and registered of the priority given him 
by the Act, inasmuch as the prior instrument was effectual to create a title, 
we are at liberty to hold that a participation in fraud by the person claim¬ 
ing under the second instrument will deprive him of the beneht of the 
provision which was aimed at the prevention of fraud. Were it not for 
that provision which was intended at once to encourage registration and 
to protect innocent parties, the assignee would receive uo higher title 
than his assignor could convey and, ex hypothesi, the assignor bad no title. 
Though it is to be inferred from the provision respecting oral agreements 
accompanied with possession that knowledge of possession like mere notice 
:i8 not of itself sufficient to defeat the priority conferred on a registered 
instrument, such knowledge or notice may of course also be taken into 
consideration with other circumstances as indicating that the subsequent 
transaction is fraudulent. 

[169] Id the case now before us the prior instrument was optionally 
registrable and therefore conferred a complete title which was followed 
by possession ; the subsequent instrument, it is found, was executed collu- 
•sively and there are other grounds besides notice and knowledge of posses¬ 
sion for holding it to be fraudulent. To allow it to prevail would be to 
defeat the object of the Registration Act. The appeal fails and is disraiss- 
• ad with costs. 


8 H. 169. 

ORIGINAL CIVIL. 

Before Mr. Justice Kernan. 

SiNAMMAL V. The Administrator-General of Madras and 

OTHERS.* [26th, 27th April 1883, and 2Dd February, 1885.] 

IBi/ndii law — Marriage — Divorce—Change of religion — Degradation—‘Death of husband, 
while outcast—Dissolution of marriage—Suit by widow to recover husband s estate. 

In 1860 K married 8 both beioR Brahmans. K subsequently beoeme a 
convert to Ghristianiiy. 

In 1381 Kdied and S claimed bis estate. 

Held that, according to Hindu law, K died an outcast and degraded, and that, 
as his degradation was unatoned lor, the marriage became absolutely dissolved, 
and no right of inheritance remained to 8. 

IH., 9M. 466; 4 N.L.R. 89; 49 P.R. 1907 = 83 P.L.R. 1908 = 110 P.W.R. 1907; 
U.B.R, Civil (1897-1901) 488 ] 


•(1) 6M. 78 (76). 


* Civil Suit 16 of 1883. 

(3) L. B. 4 Ch. App. 741. 


117 


1884 

NOV. 17. 

Appel¬ 

late 

Civil. 

8 M. 167. 



1885 

Feb. 2 

Original 

Civil. 

8 H. 169. 


8 Mad. 170 Indian decisions, new series [YoL. 

This was a suit brought in forma pauperis by one Sinamnjab who- 
described herself as a Brahman widow, against (1) the Administraior- 
General of Madras, and, as such, administrator to the estate of Arthur 
Kristnama deceased ; (2) Mangalaro, otherwise called Mrs. Khistnama;. 
and (3) Chittur Anandachari. 

The plaintiff alleged in her petition, dated 14th November 1882, that 
thirty years ago. when she was eight years old, she was married to Krist- 
nama. who was then a BraVtman; that shortly after the marriage Kriat- 
nama became a convert to Christianity ; that by such conversion Krist- 
nama lost his caste and plaintiff consequently did not cohabit with him; 
that Kristnama, aft^r his conversion, held various appointments under 
Government anddied in 1882. being then Deputy Collector atTanjore. leav¬ 
ing property worth Rs. 40,000, which was in the possession of defendant 
No. 1 ; [170] that Kristnama. after his conversion, divided from his father 
and brothers, and that the property left by him was acquired without aid 
from ancestral funds ; that Kristnama, at various times after his conver¬ 
sion, paid to plaintiff various sums for her support and interchanged visits 
with her; that defendant No. 2 represented herself to be the widow of 
Kristnama and claimed his estate. 

If the marriage of defendant No. 2 proved to be valid, the plaintiff 
claimed a moiety of the estate of Kristnama, but the whole estate if the 
said marriage proved to be invalid. 

Defendant No. 1 pleaded (1) that the plaintiff was debarred from 
bringing this suit by reason of a release executed by her on the 26th January 
1857 to Kristnama; (2) that plaintiff having refused to live with Kristnama 
after bis conversion, the latter married defendant No. 2 according to the 
rites of the Chrivstian religion, and that this marriage was valid ; (3) that 
the succession to the estate of Kristnama was governed by the Indian 
Succession Act, and that the plaintiff could have no claim to it. 

Defendant No. 2 pleaded, inter alia, that she was legally married to- 
Kristnama in the free Church of Scotland Mission Hall at Madras in 
January 1858. She denied that Kristnama ever visited plaintiff alter the 
said marriage or naid to plaintiff any money, and claimed that she was- 
entitled to the whole estate of Kristnama. 

On the 28bh February 1883 Chittur Anandachari, the father of 
Kristnama, applied to be made a defendant in the suit and the application 
was granted. He denied that he was divided from his son or that the- 
estate was the self-acquisition of his son, and claimed either to be jointly 
entitled with defendant No. 2 (if her marriage was valid) or solely enti¬ 
tled to the estate. He also pleaded that plaintiff was estopped from 
claiming the estate by the release of the 26th January 1857. 

The issues settled by Innes, J., on 8th March 1883 were:— 

(1) Whether plaintiff on, or since, the conversion of Kristnama 

ceased co be bis lawful wife, and, as such, entitled to share in 
his estate under the Indian Succession Acc. 

(2) Whether defendant No. 2 is the lawfully married wife of Krisb- 

nama, and, as such, entitled to share in his estate. 

[171] (3) Whether defendant No. 3, as father of the deceased, i& 
entitled under the Indian Succession Act to share in his 
estate. 

(4) To what shares each of such persons is entitled. 

On the 5tb of April 1883, on the application of the solicitors for 
defendant No. 1, another issue was framed by Kernan, J,, viz.^ ' 
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Whether the plaiotiff, by virtue of the dooument of the 26th of 
January 1857, reloiisod her claim, if auy, to the estate of 
Krtstuama, and what eflect has such document on the rights 
of the several parties to the said estate. 

Mr. Devarajayyar, for plaintiff. 

Mr. Norto7i, for defendant No. 1. 

Mr. Johnstone and Mr. Shaw, for defendant No. 2. 

Defendant No. 3 did not appear. 

The case was heard by Kernan, J., on the 26th and 27th April 1883, 
and judgment was reserved. Before judgment was delivered, defendant 
No. 2 died in September 1883 and the suit was revived on 7th February, 
1884. The facts and arguments appear sufficiently for the purpose of this 
report from the judgment of the Court. 
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JUDGMENT. 

Kernan, J. (after reading the plaint, written statement and issues, 
proceeded as follows) :—There are certain facts not disputed, 172'., that 
plaintiff is a Brahman and the late A. Kristnama was a Brahman, and 
that in 1849 or 1850 the plaintiff, being then of about or less than eight 
years old, went through a ceremony of marriage according to the rites and 
ceremonies of the Hindu law to A. Kristnama, who was then a young man. 
It was not a betrothal merely that took place. The consummation cere¬ 
mony and consummation never took place, but otherioise the marriage 
was completed with all the ceremonies necessary to constitute a Hindu 
marriage betweeti Brahmans. I offer no opinion whether such ceremony 
not followed by consummation amounted to a valid legal marriage accord¬ 
ing to Hindu Law. The view I take of the case does not require that I 
should express an opinion on this question in respect of which there was 
much argument before me. After the ceremony of marriage, while the plaintiff 
was still in the mother’s or aunt’s house, the late A. Kristnanoa abjured 
or abandoned the Hindu faith and religion and became Christian, In 
[172] 1857, after plaintiff attained puberty, Kristnama proposed to 
plaintiff and her friends that the plaintiff should go to reside with him 
as his wife. She refused to do so on the ground that Kristnama, by 
beceming Christian, was an outcast. Her friends, aunt, mother and 
brother-in-law assisted her in her refusal. Kristnama endeavoured to 
oblige her to comply with his request by appealing to the magistracy, but 
by exhibit No. 5, dated the 19th January 1858. signed by her, addressed to 
A. C. Whittington. Magistrate of Cbittur ziia, she declared that she would 
nob go bo live with him as be had become Christian and was an outcast. 
In that document the plaintiff stated that on the 21sb of January 1857, 
Kristnama bad sent bo her a farikhut (release), executed by him, to remove 
the marital tie, and that she had executed a farikhut attested by witnesses, 
Siiid she says to the Magistrate “ you will therefore come to know the 
removal of the marital tie between myself and him. The farikhut, 
exhibit A (1), was produced, signed by bbe plaintiff, dated 26bh of January 

U) The deed of release executed by Sinamma, daughUr of Knshn^TWUihari, aged 
16, easts Brahman, residing at Sholinghur, eila ChtUur, to A- Knstnama, late 
head gumasta of Sholinghur, lately a Brahman and now Christian. 

Though I martiedyou a few years ago while you were a Brahman, and since you 
have been adootina Christianity for toe Ust few years, I have no intention of living 
you. I have no claim whatever against you or anybody in connection with you. 
In ease I prefer any olaim for maintenance against you. such claim becomes invalid 
hf this zelease.-^SlNAMMA. 26th January 1867. 
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1857, and ifc prov’od to have been signed by several of the witnesses 
whose names are signed thereto, amongst others by Ramanujachari, her 
brother-in-law. Ramanujachari proved that Kristnama wrote a similar 
farikhiit at that time, and that it was given to the plaintiff's family, and that 
be believes plaintiff has got it. Plaintiff never lived with Kristnama and he 
never had intercourse with her. On the 14th of.Tanuary l85S,tha latedefend- 
antNo. 2 Mangalam, a native of the East Indian Christian Presbyterian 
Church was married to, or rather went through the ceremony of marriage 
with Kristnama according to the rites of the Presbyterian Church. This 
supposed was made by the parties under the bona fide belief that 

it was a valid marriage binding in law and in conscience. Kristnama 
informed Mangalam that he had been married bo tbe plaintiff, but that be 
had divorced her as she would not live with him, and he gave Mangalam 
exhibit 5 and exhibit A as [173] divorce documents. She kept and 
proved them before me. She stated he was divided from bis father 
and brothers and that all the property he realized was the result of his 
own exertions. Under what circumstances or when any division took 
place was not proved. Kristnama died in December 1881 and defendant 
No. 1 is his administrator under grant of letters of administration. Krist¬ 
nama never had a child. Upon the first issue I am of opinion that 
plaintiff did not coase to be tbe wife of Kristnama upon or after his con¬ 
version. She refused to live with him and so deserted him, as she law¬ 
fully might, because he became an outcaste and therefore degraded— 
Vyavastha Cbandrika, Section 722 (vol. ii, p. 488). 

Desertion does not mean divorce or dissolution inter vivos of the mar¬ 
riage—Vyavastha Cbandrika, vol. ii, p. 490. There cannot be said to be 
any such divorce in Hindu law, though there may be justifiable abandon¬ 
ment or desertion. The Act XXI of 1866 was passed to meet circuoa- 
stances such as this case presents between plaintiff and Kristnama. 
According to Parasbara (Vyavastha Cbandrika, vol. ii, p. 489), if a hus¬ 
band be degraded, it is lawful for a woman to have another husband. 
Plaintiff did not take another husband. But, although the plaintiff did 
not cease to be tbe wife of Kristnama, she bad not on bis death any of 
tbe rights of a widow. According to the Hindu law, husband and wife 
are one—Manu, ch. ix, Section 45. Brahaspati, says, “In scripture and in 
tbe code of law, as well as iu popular practice, the wife is declared to be 
half the body of her busband Of him whose wife survives half tbe body 
survives.’' Vyavastha Cbandrika (vol. ii, p. 489). 

If Kristnama bad nob been an outcaste and degraded, plaintiff would 
inherit from him at least for life, his property, and she should have perform¬ 
ed his funeral ceremonies by herself or by deputation. But, as he was and 
died an outcaste, and his degradation was unatoned for, then, according to 
Hindu law, tbe marriage became absolutely dissolved and the relation of 
husband and wife. In Vyavastha Chandrika, vol. ii, p. 490, it is said : 

Nor is the marriage dissolved by the natural death of either of them, for 
then the person surviving, if without son, must, as widow or widower of 
the deceased, perform the funeral obsequies and continue to offer the 
oblation of food and libation of water to the manes.of his or her deceas¬ 

ed consort.” A note is referred to in which it is stated that change of 
religion is regarded by Hindu [174] law as degradation, and the case of 
Muchoo V. Sahoo{l) is quoted in which a husband, who was repudiated 
by his wife on his conversion to Christiaoity, was held nob entitled 


(1) 5 W.R. 236. 
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lo r69t3ibutioQ of society. Vyavastha Chandrika then proceeds ihus: 

The oiroumstanco of one of the married couple refusing to associate with 
hU or her degraded spouse, or that of the other dying in a state of 
degradation unatoued for, and the surviving one remaining pure at that 
time, is the only one that causes absolute dissolution of their marriage 
or the relation of husband and wife: as then ceases entirely all connection 
•of the deceased with the survivor, who, in that case, is not to perform tlm 
deceased’s funeral oi^setjuiea, nob to offer periodically and annually tho 
oblation of food a’^d libation of wat'n' to his or her manes. Thus Sankha 
-and Likhita: Of him who has been formally degraded, the righo uf 
inheritance, the funeral cake, and the libation of water are extinct.” The 
passage means the refusal continuing until the death of the degraded one. 
This is precisely what happened in this case. It is not alleged that 
plaintiff performed any ceremonies for Kristnama after his death. Plaintiff 
•oaonot therefore taka the property of Kristoama by iuheribance. She 
has DO sacrifice, no pious duty bo perform as regards Kristuama. Her 
•connection with the deceased in the relation of wife ceased absolutely 
-according to the Hindu law on bis death. I think that by virtue of the 
farikbub mutually executed between plaintiff and Kristnama, plaintiff has 
released all claim on him. I do not think the release was of maintenance 
•only. Whatever a widow bakes of her deceased husband’s property is 
partly for maintenance. Piamtiff alleged and gave evidence that Kristuama 
gave her money from time to time after their separation and during the 
time of Maogalam. I have very great doubt of the truth of this evidence, 
but, even if true, it does not alter my view or get rid of the effect of 
■plaintiff’s repudiation of him up to the time he died degraded. Maogalam 
•does not admit the allegation. I am of opinion that plaintiff's case has 
failed and that the suit should bo dismissed with costs to the Brst and 
second defendants and her representatives. Let notice of the decree be 
;giv 0 n to the Government Solicitor as plaintiff is pauper. As this suit 
is to be so dismissed, I do not see that I ought to try [175] the second 
and third issues between the co-defendants. If plaintiff succeeded in 
-establishing a title to any share of the estate of Kristnama, I could try 
‘the rights of the other parties, co-defendants inter se. 

Solicitor for plaintiff: Tiruvenriadasami Pillixi, 

Solicitors for defendant No. 1: Branson and Branson. 

Solicitor for defendant No. 2 : Carr. 
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APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and Mr, Justice 

Muttusami Ayyar. 


:Paevathi {Plaintiff), Appellant v. Mannar {Defendant), Respondent J 

[2l6t July and 17th November, 1884.J 

J>efamati(m~8lander—ACtio7t for abuse, no special damage being alleged--Damages, 
Measure of. 

The rule of English Uw which prohibits, except in certain cases, an action for 
' damages lor oral defamation unless speoSal damage is alleged, being founded on 
" no reasonable basis, should not be adopted by the Courts of British India. 


U III—16 


Second Appeal 77 of 1884. 
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If defamatory cipressions are used under such circumstances as to induce in 
the plaiuciff reasonable apprehension that his reputation has been in)ured, and 
to inflict on him pain consequent on such belief, the plaintiff is entitled to recover 
damages without actual proof of Joss sustained. 

Semble -. An action will not lie for vulgar abuse or hasty expressions ; but for 
malicious or culpable oral defamation an action will He. 

Vindictive damages should not be awarded, and a distinction should be drawn 
in awarding damages when the defendant acts from carelcssnessaud when he acts 
maliciously. In the latter case the plaintiff is entitled to full compensation for 
the pain suffered, and in tho form- 2 c to a sum sufficient to establish his innocence 
of the charges made. 

[N.F.. 28 C. 46-2 (4641; F., 12 C. 424 ; R.. 10 A. 425 (448‘; 34 C. 48 = 4 C.L.J.388; 
20 51. G53 (665, 675): U.B.R. (1905). 1st Qr.. Tort—Defamation 1 ; D.. 11 A. 104 
(107).] 

This was an appeal from the decree of E. K. Krishnan, Subordinate 
Judge of Tinnevelly, reversing the decree of T. Adinarayana Chetti, 
District Munsif of Ambasamudram, in Suit 303 of 1881. 

The plaintiff, Parvathi Ammal, sued the defendant. Mannar Ayyar, 
for Rs. 1,000 damages. She alleged that, on the 29th June [176^ 1881, 
defendant, with the intention of defaming her publicly, abused her at 
Kadambadu Valavu, in the presence of the Village Munsif and others, by 
falsely declaring that she was not the legally married wife of her husband, 
but a woman who had been ejected from several places for unchaatity,. 
and that her reputation had suffered thereby. 

The defeodaoD denied having used the alleged defamatory expressions,, 
and oloaded that, even if he had used them, the occasion was privileged, 
inasmuch as he wished to prevent a marriage, then imminent, between 
his wife’s brother’s son with a girl brought up by plaintiff and her alleged 
husband. 

The defendant attempted, in his defence, to prove the identity of the 
plaintiff with a woman of questionable character bearing the same name. 
The Munsif disbelieved the evidence and awarded the plaintiff Rs. 300 
damages and Rs. 145 costs, on the ground that she was a Brahman and 
bad been slandered publicly in the presence of the Village Magistrate and 
others of her caste. 

On appeal the Subordinate Judge of Tinnevelly, E.K. Krishnan, revers¬ 
ed this decree, bolding that the defendant acted bo7ia fide in making the 
imputations and trying to prevent the marriage of his kinsman with plaint¬ 
iff’s foster daughter. 

Plaintiff appealed to the High Court. 

Ambrose, for appellant. 

Bkaskyam Ayyangar, for respondent. 


JUDGMENT. 

The judgment of the Court (TdrNER, C.J..aDd MuttusAMI AYYAE, J.)’ 
was delivered by 

Turner, C J.—The question raised in this appeal is whether an 
action for damages for slander can be maintained without proof of special 
damages in cases in which it would not be allowed in English Courts. In 
two cases— Subbaiyar v. Kristnaiyar (1) and Appeal 2 of 1878 (unreported) 
the question was not decided. 

In Kashiram Krishna v. Bhada Bapuji (2) it was held under the special 
Regulation that an action would lie for abuse without proof of special 
damage. 


(1) 1 M. 883. 


(2) B.H.C.R. A.O. 17. 
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In Bengal the authorities are oonflioting. 

In the later oases it was deoidod there oould bo no suit without an 
averment of special damage. Phoolbasce Kocr v. Parjun [177] Sinry/t (1), 
Chundcmath Dhiir v. Issuree Dossce (2), Nibnadhub Mookcrjcc v. Dooke 
Bam Kottah (3), and in Gopal Gurabi v, Gurabi (4), special damage was 
found. The decisions which are apparently to the contrary are Moulvee 
Qholam Hossein Vakeel v. Hur Gobmd Dass Tah&ildar (5), Shaikh Tukee 
V. Shaikh Khoshdel Biswas (6), Goar Chuiider Puteehindce v. Clay (7), 
where, however, the slander was of professional character, and Sreenath 
Mookerjee v. Koinal Kurrtiokar (8). The latest case cited from the Bengal 
reports is to be found in the Calcutta Law Reporter. 

It appearing, then, that no rule on the subject has been so dehnitely 
established by decided cases as to be imperative on us, we feel ourselves 
at liberty to discuss the propriety of the question on its merits. 

The English law recognizes that defamatory words are actionable 
even without proof of special damage, although they may not impute a 
felony nor affect professional character, provided that they are written or 
printed and published, although the same words are not actionable if 
uttered viva voce. This distinction has been defended on the ground that 
the committal of the words to writing implies more deliberation, and that 
their publication in writing or in print is likely to be more extensive than 
a publication by oral utterance. Legitimate exception may be taken to 
both these grounds. 

The essence of the cause of action is the harm suffered by the person 
defamed, and the question as to whether the injury was caused with more 
or less deliberation ought not to deprive the injured person of a civil 
remedy for the injury, though it may properly be considered if the Court 
is at liberty to award what are called exemplary damages. The difference 
between the extent of the publication of defamatory terms according as to 
whether they are committed to print or uttered orally is in reality 
accidental. Defamatory matter, when written, is frequently addressed 
only to a single person ; when printed, its publication may be arrested 
immediately. 

The publication of a defamatory imputation in a newspaper 
circulated extensively in a place where the person defamed is 
[178] unknown may cause him far less injury, whether pecuniary or 
sentimental, than its publication orally, in the neighbourhood in which 
be resides, to hia acquaintances or to persons who can influence his 
advanoement in life. 

In this country we are not bound to adopt the rules regulating 
compensation for injuries which are recognized by the English Courts, 
though it has been the practice of Judges in British India to regard the 
decisions of the English Courts with the highest respect as embodying the 
wisdom and experience of a judiciary whose reputation is second to none 
for independence and ability. 

But the distinction drawn by the English law between written or 
printed and oral slander, which is said to have had its origin in the circum* 
stance that the most frequent instances of oral slander were at one time 
punishable by Ecclesiastical Courts (2 Salkeld, 694), has been condemned 
by many emineot English lawyers. Mr. Starkie observes that the distinc¬ 
tion ** must regarded as an absolute peremptory rule not founded in 

(2) 18 W.R. 631. 

(6) 1 W.R. 19. 

(9) 16 W.E. 83 (84). 
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ADV obvious rc3.soQ or principlo. To RohcTts v. Roh^tts fl). Cookburn, G.J., 
and Croropcon and Blackburn, JJ., pronounced the law of England 
unsatisfactory and regretted they were bound by it. In Lynch v. Knight (2), 
the Lord Chancellor Campbell expressed the same views, and Lord 
Brougham, in the same case, declared that the English law was in this 
respect not only unsatisfactory but barbarous. 

The ludian Law Commission, of which Lord Macaulay was a 
member, in its report on the proposed Penal Code, demonstrated that 
tiie English law regarding defamation was inconsistent and unreasonable, 
(Introductory Report, Note, p. 7, Macaulay’s Works, p. 546). 

The civil law does not recognize the distinction, nor does the law of 
Scotland ; and the recommendations of Lord Macaulay’s commission 
were approved and accepted by the British Indian Legislature. We 
therefore feel justified in giving effect to our conviction that the rule we 
are considering is not founded on natural justice and should not be 
imported into the law of British India. 

It appears to us that disregarding the distinction between the [179] 
method of publication adopted, the questions which demand serious con* 
sideration are whether or not actions may he maintained for injury bo the 
reputation which may result only in mental pain, and whether damages 
may be awarded which are in their nature more or less punitive. 

If in any case it is allowable to bring such actions, it appears to us 
they should be permitted where a mischievous or malicious person has 
without foundation set in circulation defamatory charges against his 
neighbour. 

It is often impossible to bring specific proof of the damage which a 
man may suffer in his business or in his friendships from such an injury. 

The injury may be occasioned before he has any opportunity of 
rebutting the slander, and the memory of the slander may survive its con¬ 
tradiction. and may, at any time, influence his neighbours unconsciously 
to his disadvantage; nor is the suffering trivial which such a wrong may 
inflict on its victim. 

It was observed by Best. O.J., in DeCrespigny v. Wellesley (3) that 
if we reflect on the degree of suffering occasioned by loss of character 
and compare it with that occasioned by loss of property, the amount of 
the former injury far exceeds that of the latter and by Holt, C.J.. in 
Baker v. Pierce (4), “ For my part, wherever words tend to take away a 
man’s reputation, I will encourage such actions, because so doing will 
contribute mucb to the preservation of the peace.” 

And in Button v. Heyward (5) Fortescue, J., observed in reference to 
tbe dictum oi Holt that it was also Hale and Twisden, JJ.s’ rule, and be 
thought it a very good one. Wider experience baa persuaded English 
Judges that frivolous and vindictive litigation is countenanced by conced¬ 
ing too great liberty for the institution of suits for defamation, and it 
has been the object of the English law so far as possible to set limits 
to such aotions. Some of tbe restrictions are already recognized by Indian 
law. Words of mere vulgar abuse are not punished as defamation. 
Bub we are not prepared to accept the limitation of the-Eoglisb law which 
denies a civil remedy unless pecuniary damage is established or may be 
predicted as almost certainly probable. 


(1) 33 L.J.Q.B. 248*2 B. & S. 384. 

(3) 5 Bing. 406. (4) 6 Mod. 23. 
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[180] We oonoeive that beyond the difficulty of estimating mental 
paiu, there is uo gveatpr reasou for refusing a man compensation for a 
wrong resulting in such pain than for refusing compensation for a wrong 
resulting in other physical suffering or in pecuniary loss, and that the 
true test of the right to maintain the suit should be whether the defa¬ 
matory expressions were used at a time and under such circumstances as 
to induce in the person defamed reasonable apprehension that bis repu¬ 
tation had been injured and to inflict on him the pain oonseguont on such 
a belief. 

Mere hasty expressions spoken in anger or vulgar abuse to which no 
hearer would attribute any set purpose to injure character would of course 
not be actionable, bub wheu a person either maliciously or with such 
carelessness to enquire into truth as is sometimes described as legal 
malice, deliberately defames another, we conceive that he ought to be 
held responsible for damages for the mental suffering his wrong-doing 
occasions. Without accepting the very wide rule of the Scotch 
law that anything is actionable which produces uneasiness of mind 
(Starkie, p. 30), we consider the actkin should be allowed whore the 
defamation is such as would cause substantial pain and annoyance to the 
person defamed, though actual proof of damage estimable in money may 
not be forthcoming. 

In the present instance the appellant had, in our jungraent, establish¬ 
ed a priiTKi ffxcie case, which, on the principles we have held applicable, 
would entitle her to relief. The Subordinate Judge finds that the defa¬ 
matory statement was made, and he also finds that its truth is not proved, 
bub he considers the respondent had some grounds for suspicion ; that he, 
in fact, believed the statement to be true ; and that, standing almost in 
the relation of a parent to a youth who was to be married, be made use 
of the defamatory expressions imputed to him in order to prevent the 

marriage. 

If the expression has been used in a private place and only to the 
youth concerned, or to any of his relations who could influence him to 
renounce the marriage, the respondent might nossibly have successfully 
pleaded privilege; but the evidence accepted by the Court shows be 
uttered them in the open street and to persons who bad no concern with 
the marriage : the occasion, then, was not privileged. 

We have already observed that one of the questions which [181] 
present some difficulty in actions for defamation is the question, 
on what principle damages are to be assessed where no pecuniary injury 
is shown. 

We are unwilling to give our adhesion to the principle of vindictive 
damages. The object of civil litigation should be the remedying of civil 
injuries. Eecourse should be had to the penal law if public interests 
require the punishment of an offender or an example to de er o ers rom 

the commission of the offence. 

Nevertheless, reason suggests that a distinction should be drawn be- 
tween oasee where the slanderer acts from mere carelessness, or m an 
honest but mistaken belief as to his duty, and oases where the slanderer 
is insolent without any nrovocation or is influenced by a desire to gratify 
his enmity. The person defamed may be content to accept a sum suffi¬ 
cient to establish his innocence of the charges made m the foriner case ; in 
the latter he is entitled to full compensation for the pain inflicted on. 

him. 
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As to the good faith of the respondent, it is not shown that he made 
any rea^^onable inquiry into the truth of the defamatory statements to 
which he gave circulation. On the contrary, it appears that he made 
them after they had been proved untrue, and in this suit he has again 
maintained their truth and has given evidence to establish it. Under 
the circumstances, we consider the apnellant entitled to reasonable 
damage.s, and we shall reverse the decree of tho Appellate Court and 
restore thac of the Muosif. As to costs, it is usual in such cases to allow 
costs on a scale somewhat in excess of the amount of damages actually, 
awarded, because it is impossible for a plaintiff to value his claim 
precisely. We shall affirm the order of the Munsif as to the costs 
in his Court and award the apnellant her costs in this Court and in 
the Appellate Court on the sum decreed. 


8 M. 182. 

[182] APPELLATE CIVIL. 

Before Sir Charles A. Turtier, Kt., Chief Justice, and 

Mr. Justice Hutchins. 


Venkatrayudd {Third Defendant), Appellant v. Papi 
Reddi (Plaintiff), Respondent.'^ r25th.Tuly and 20r,h November, 1884.] 

ftegistrntion—Unregistered conveyance—Covenant to-paij money contingent on ejectment 
—Suit for money dismissed. 

By an unregistered document A stipulated that B should enjoy certain land 
for a term of years in order that a debt and iDf;eres^ might be liquidated by 
receipt of profits, estimated at a fixed sum. and it was provided that, if B’s 
possession was disturbed in the meantime, A should pay the balance of the 
principal then due and interest from tho date of the loan. B, having been 
ejected, sued A upon the covenant to pay. 

Ueld, that, as the covenant to pay depended on tho principal contract, which 
could not bo proved for want of registration, B could not recover, 

[R , 13 M. 308; U.B.R, (1904), 4th Qc , Registration, 1,] 

This was ao appeal from the decree of J. Wallace, District Judge of 
Cuddapah, dated 9th July 1883, reversing the decree of V. Subramanya 
Sasfcri, District Munsif of Proddatur, in Suit 81 of 1882. 

The plaintiff, Veliigoti Paoi Reddi, sued to recover Rs. 682 from the 
defendants, Karnam Venkata Subbaya and three others. The plaintiff 
alleged that defendant No. 1 executed a usufructuary mortgage bond in 
his favour on the 8th July 1873 for Rs. 528. By this bond it was pro¬ 
vided that plaintiff should enjoy certain land for a term and credit Rs. 24 
per annum towards the debt until it was liquidated, and that, if plaintiff’s 
possession should be disturbed, the balance then due should be paid with 
interest at the usual rate from the date of the bond. 

The plaintiff having been ejected claimed Rs. 336 principal and 
Rs. 346 interest. Defendants 1. 2 and 4 were ex parte. Defendant No. 3 
pleaded that defendant No. 1 was divided from him in interest and was 
not the owner of the land mortgaged, and that the bond could not be 
received in evidence as it was not registered. 


• Second Appeal 567 of 1883. 
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[ 183 ] Thd judgment of the District Munsif was as follows :— 

" Id Stri Scshathri Aytjamjar v. Sankara Aycn (1) and Ouduri 
Jayattfiadha^i v. Bapaka Ra^iiannai^) theCourt held that a document requir¬ 
ed by 8. 17 of the Legislative Act to be registered, but not so registered, 
could be received in evidence for the purpose of proving the money claim! 
But in Mattongcney Dossee v. Baiunarain Sadkhan{S) the Calcutta Pligh 
Court held that even for the purpose of proving the money claim such a 
document could not he received in evidence. There is thus a conflict of 
decisions between the learned Judges of the two Courts, bub I think a 
distinction may be drawn in tbe nature of the documents sued on. In the 
two Madras oases the bonds were mere hypothecation bonds, under 
which the obligors bound themselves lo pay the money borrowed 
with interest and charged the immoveable property as collateral 
security, so that, independent of any transaction affecting immove¬ 
able property, there was an obligation to pay tbe money ; and to prove 
that obligation it was held that the bond could be received in evidence. 
In the Calcutta case the bond provided that in default of the payment of 
the money secured by it within a specified time tbe property mortgaged 
should be sold in satisfaction of it. The learned Chief Justice of the 
Calcutta Lfigh Court doubted whether the obligee had a personal remedv 
against tbe obligor for tbe money, but apart from this his Lordship held 
that the document was not divisible and disclosed one transaction only, 
and that the transaction which the plaintifi must necessarily prove for the 
purpose of making out his ease. 

“ Notwithstanding the distinction in the nature of tbe bonds, it does 
-seem to me that there is a conflict of opinion between their Lordships of 
the Madras High Court and those of the Calcutta High Court, as the latter 
expressed their concurrence in the opinion of the Lower Court that the 
borrowing and lending was in itself a transaction affecting the property 
comprised in the document, and that, therefore, tbe document not being 
registered could nob be received as evidence of the transaction, i.e., the 
borrowing and lending. If, therefore, the document in this case were similar 
to those in those cases, the question might arise as to which decision is 
to be followed ; but it seems to me to be quite of a different nature. Under 
this document plaintiff was to enjoy the [184] lands comprised in it until 
the amount secured by it was discharged at 24 rupees a year, and it goes 
on to make a contingent provision that, if plaintiff should at any time be 
deprived of possession of tbe lands, he should be entitled bo recover the 
balance with interest. The document is, therefore, in my opinion, indivi¬ 
sible, as observed by the learned Chief Justice of the Calcutta High Court. 
There is no primary obligation under it for payment of money, while, on 
the other hand, it is made contingent on the plaintiff being dispossessed of 
the lands. If this contingent provision is set aside, the obligation to pay 
the money does not arise, and this provision is, in my opinion, a transac¬ 
tion affecting the immoveable property comprised in the document within 
the meaning of s. 49 of the Registration Act, and the document cannot 
be received in evidence to prove it. It was argued for the plaintiff that, 
•as he does nob claim the immoveable property comprised in the docu- 
noent, the reception of it in evidence does not in any way affect such 
property. Bub the section of the Act not only lays down that the document 
'shaU not affect the immoveable property, but that it shall not be received 


(1) 7 M.H.O.B. 396. f2) 7 M.H.C.B. 348. <3} 4 C. 83. 
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as evidence of anv transaction atfecting such oropertv. Now, disposses¬ 
sion of lands usufructually mortgaged to tho plaini iIf is. in my opioion, a 
transaction affecting such property, and unless that provision is proved^ 
plainbitf cannot succeed. In this case it is not suHiciont to prove the bare 
transaction of lending and borrowing. Plaintiff cannot succeed without 
proving tho transaction of usufructuary mortgigo. and the contingent 
provision in case of dispossession, and, to prove that, the document cannot 
bo received in evidence. I must, therefore, boll th-it the document A 
cannot bo received in evidence for the puroose of t.ids suit.” 

On appeal, bbe District Judge decreed for ulaiiioitf oo the ground that 
the bond A might be regarded as a mere memorandum of money due and of 


the mode in which it became due. 

Defendant No. 3 appealed. 

Sanhxran Nayar, for appellant. 

Mr. Shvtu and Mr. Norton, for respondent. 

The Court (TURNER, C.J., and Hutchins, J.) deUvareJ the 
following 


JUDGMENT. 


The transaction mentioned in the plaint was not a mortgage in the 
strict sense of that word, but a sale for a term of year-; for 132 pagodas^ 
A condition was incorporated io the dee.i [185] t )r the protection of the 
term, viz., that if the grantor failed to observe the stipulations of thedeed^ 
he would pay the principal after deducting the profits received and interest' 
from the date of the bond. 

The bond was nob registered. Default has been made in the provi¬ 
sions of the deed and the property has been resumed by the brothers of 
the grantor. 

Suit is now brought to enforce the covenant, and the question 
raised whether, inasmuch as the bond was ineffectual to create title, a suit 
can be maintained upon the covenant. 

It appears to us that the covenant was a contract depending upon the 
principal conti*act, and that if the first contract was. as it must be held to 
be, invalid, the second fails. 

The decree of the Judge is reversed and that of the Munsif restored^ 
but, under tbe circumstances, without costs. 


8 H. 165 = 9 Ind. Jup, 23, 

APPELLATE CIVIL. 

Before Mr. Justice Eernan and Mr. Justice Brandt. 


MallikaR-JUNUDO (Plaintiff), Appellant v. Malukarjxinudct 

AND OTHERS {Defendants), Respondents.* 

[24th September and 22nd October, 1884]. 

Mortgage oj 1832 by way of ccmditional sale—Regulation XXXIV of 1002— Muhatn-' 
madan mortgagor. 

To 1632 a Muhammadan mortgaged certain land with poseessioa on condition 
that if tbe money lent was not repaid within eight years, tbe land should be- 
enjoyed by the mortgagee after that period as if conveyed by sale. 

In 1889 a suit was brought to redeem. 


t 


Second Appeal 463 of 1884. 
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tut the title of the mortRiigeo heoumo absolato 'by virtue of the terms 
of tkhe Qontraot on default of p tyraont within the time specified. 

The obligation oast by Regulation XXYTV nf inno ^ 

Moount for profits does not prevent a mortRago by way^of oLditional ml'e^Trom 

aooo^ntLs^h^pn^®elapsed, an absolute sale whe/e no 

AOOOQUt 088 06611 r6nd6F6d by the inottgfigcQt 

Iftid down in Pattibkirnmier's case (13 M.r.A., 560) applies to a 

mortgage executed by a Muhammadan. ’ * 


60 P.R. 1906.] 

tl 86 ] This was an appeal fi-ooi the .leeroa of J. Kelsall, District Judge 

~ Ji;.'ra;;;4”rKzr;K “• “■■■ 

Bhashyam Ayyangar, for appellant. 

The Advocate^General iKon. P. 0. Sullivan), for respondent. 
KERNAN, j.—T he Original Suit 9 of 1883 stated thatSherif AH Sahib 
and others received a loan of Es. 1.500 from the father of defendants Nos 

2 Auilu a usufructuary mortgage of lands set out in the plaint* 
and that the sons of‘;h 0 mortgagor transferred their interest in the lands to 

Es^ 1 500'^ tnortgage on payment of 

T relied on was proved (Exhibit A); it is dated the 5th of 

January 1832. and after acknowledging receipt of Es. 1,500, it proceeded 

tnus: we have mortgaged and put in your possession all the lands within 

the boundaries (there stated), and delivered over the deeds specified to vou.” 

iherefore, whenever the said money is paid in one instalmeot, before the 

expiry of eight years, payment should be credited on this bond." “On 

account of the interest of the mortgage you should cultivate (the land) and 

enjoy the profits thereof." If the money be nob paid within the period 

nxed tor payment, you should enjoy the said lands immediately after the 

expiry of that period as (if conveyed by) an absolute sale for the current 
price. 

The eight years for redemption mentioned in Exhibit A expired on 6th 

ot January 1840; default was made in payment within the eight years; 

he grantee or mortgagee and bis descendants have been in possession of 
ttb6 lands since the 5th of January 1832. Tne lands are stated by defen- 
ants Nos. 1, 2, 3, and 4 to have fallen to the share of the defendant 
110 . J on a partition between the members of his family. Defendant No. 2 
8 the principal defendant. Defendants 5 and 6 are ex parte, but appear to 
have no interest in the lands. 

The only issue necessary to refer to is the first, viz., whether, on 
occurrence of the default, the stipulation for sale has or has not executed 

lu801f« 

h M Tu ^ Munsif in the first instance, and the District Judge on appeal 
neid th^ the conditional sale became absolute and dismissed [187] the 

suit with costs, following the decision of the Privy Council in Pa«a6Az- 

v, Vencatarow Naicken (l), approved of by the Privy Council in 
J^nmlmBawmy Moodelly v. Hossain Rowthen (2) followed by Ba/pirazu v 

(3). 

Mo 80°ond ground of appeal is “that the mortgage in question was 
«Boated m 1832, at which time only the equivalent to 12 per cent., interest 


(1) 13 M.I.A. 660. 


(3) 1 M. 1 = 2 I. A. 241. 
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conia be allowed out of the produce of the land and no further interest 
could be allowed.” 

T!ie third ground is “ that the instrument ” of 1832 could, not have 
executed itself ’ as a conveyance in 1840, as an account shoulo “Y® ^ 
be taken as to whether any amount was due to the mortgagee at that 

time.” j u lu 

At the hearing of this second appeal, it was not contended that the 

grantor covenanted to pay the amount of Ks. 1,500 or thac the terms 

of the instrument of 1832 showed that the parties contemplated that any 

account of profits or produce of the land should be taken before the sale 

became absolute. Therefore the principle of the decision in Pattabhiramier s 

ca.'ie and Thwnbusawim/s case, followed in Bapirazu v. Kamarazu applies 


this case. 

But for the appellant it was argued that in applying that principle 
there should have been a decree for the plaiutief upon the ground that 
the effect of Regulation XXXIV of 1802 was in point of law to annex to, 
or import into, the usufructuary mortgage of 1832 an obligation on the 
mortgagee to account for profits, and that interest in the shape of profits 
beyond 12 per cent., per annum on the amount borrowed should in such 

to account be credited to principal. 


It was further contended for the appellant that the parties to the naort- 
gage of 1832 must be treated as having contracted subject to the provisions 
of the Regulation of 1802 (repealed in 1855). and as the object of that 
Regulation was for the public purpose of preventing usury, it was not 
competent for the mortgagor to waive the benefit of the account given 
by that Regulation or to agree that the sale should be absolute before such 
account was taken. On these grounds it was contended that, as the mortgagor 
was in point of law bound to render an account before the contract could 
fl88] execute itself, the case comes within the decision in Thumbusawmy s 
case. In that case, bower, the Privy Council held that, by the terms of 
the contract, the parties expressly provided that an account should be 
taken at the end of the period of enjoyment by the mortgagor, and did not 
contemplate, as in Pattabkiramier's case, that the sale should become 
absolute on the non-payment of the mortgage money within the period 


agreed on. 

The case of Bapirazu v. Kaviarazu was that of a mortgage of 1846 
with possession, and with a provision that if the mortgage money was not 
paid within the time limited, the sale should be absolute : the time expired 

in 1848. , . - , T 

Mr. Justice Innes, in giving judgment (in which the Chief Justice 
concurred), after going through Pattabkiramier's and the other cases, says : 
“The question therefore in contracts made before 1858 is narrowed to 
what was the intention of the parties as gathered from the instrument 
itself.” See also Ramasami Sastrigal v. Samiappaiui Nayakan (1)._ Iti 
Bapirazu v. Kamarazu vio doubt the question now raised by the Vakil for 
the appellant was not in terms put forward or decided. In Thumbusaw- 
my's case Mr. Mayne suggested this very question. But the Privy 
Council did not give any weight to it, and held that in the contract in 
Thumbuswamy's case there was an express provision for accounting; that 
in this respect, the latter case was not governed by the decision in Pattabhi- 
ramiei scase. 


(1) 4 M. 179. 
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However, the Privy Gounoil in Pattabhirajnicr’& case considered 
the effect of the Regulation of 1802 with rafarence bo the contract 
in that case, which is in substance the same as the contract in 
this case. In the judgment it is stated, “The transaction was one 
of usufructuary mortgage : this usufruct to be taken in lieu of interest; 
and the first question is, was there any rule of law bo prevent the Court 
from ^ giving effect to such a contract according to the intent and 
meaning of the parties plainly expressed by its language?” Referring to the 
Regulation of 1802 as having been introduced into Madras from Regula¬ 
tion XV of Rengal, 1793, the Court say; Roth these Regulations were 
passed with the object of fixing the rate of interest and preventing the 
taking of interest in excess of it. The clauses (8 and 9, Madras ; 9 and 10 
Bengal) in question affected only that part of the contract now under 
[189] consideration, which related to the usufruct of the property. As 
to that, they have made it necessary.contrary to the intention of the parties, 
to take, upon a redemption an account of the rents and profits as between 
mortgagor and mortgagee inpossession, compelling the latter to set what he 
might have received in excess of legal interest against principal; but they 
have neither extended the time for redemption, nor imposed on the mortgagee 
■the obligation of taking any judicial or other proceeding in order to make 
bis title absolute.” The Court refers to a case in Bengal, where the 
contract, similar to that in Pattabhiramier's case, was made, subject to 
^the Regulations of 1793 and 1798, similar to the clauses 8 and 9 of Madras 
Regulation, 1802. There the mortgagor sought to redeem after the period 
of redemption Had expired, but the suit was dismissed on the ground 
that the sale had become absolute and was nob therefore affected by 
the provisions of the Regulations of 1793 and 1798. The agreement of 
the parties to the contract, as specihed in the contract itself, is the test 
whether the instrument of contract is to be treated as a continuing mort* 
-gage liable to be redeemed or an absolute sale. 

The argument for the appellant that the mortgagor had, up to the 
day of the exniry of the period for redemption, to pay or tender the 
amount due and file a suit to require an account, does not meet the case. 
No doubt within the period of redemption the mortgagor bad that right, 
•■and if he exercised it within the limited period, he would have had the 
benefit of the Regulations, and limited the mortgagee to 12 per cent, per 
annum interest. But, as decided by tbe Privy Council, the Regulation did 
not extend tbe time for redemption nor impose on the mortgagee any 
■obligation to take any proceedings to foreclose or any other proceeding to 
•make his title absolute. It ia clear that the obligation to account imposed 
by the Regulation was not considered by the Privy Council to affect the 
absolute right of the mortgagee when the mortgagor failed to redeem with¬ 
in the limited period. There was no accountability on tbe mortgagee 
=after the limited period of redemption expired. Therefore the arguments 
founded on the existence of the mortgagee’s obligation to account fails. The 
contention that it was not open to the parties to waive the benefit of the 
Regulation is answered by tbe decision that tbe Regulation did not make 
jfehe contract for absolute sale, without account, illegal. The Regulation 
'[190] enabled the mortgagor, contrary to his contract, to have account of 
•profits taken and to limit the mortgagee to 12 per cent, in tbe case of 
ordinary mortgage contracts, and also in the ease of mortgages by condi- 
tfional sale where payment was made within the period limited ; but did 
not provide that account should be taken after a mortgage by conditional 
(Sale became, under the contract, absolute by the failure of tbe mortgagor 
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1884 to redeem within the limited period. The Eegulafcion provided for cases 
OCT 22. where the relation of mortgagor and mortgagee was continumg either m 
— fact or law and not for cases where that relatiou legally ceased. Iq 
Appel- Bengal the Regulation XVII of 1606 was introduced to meet such cases,. 
lATE but there was no such Regulation passed for Madras. The appellant’s 
PivTT Vakil alleged that the profits of the land were 300 rupees per annum, bub 
__ ' there was no proof given of the fact. If such were the fact, no doubt the 

8 M. 18 S= interest received would have exceeded 12 per cent, per annum. But that 

9 lod. Jur. fact would be immaterial after the plaintiff allowed the limited period to 

28- elapse without redeeming, unless he alleged in his plaint that the real 
object of the contract was to evade the usury laws. There is no such 
allegation in the plaint, and the mortgagee and defendant No. 2 claiming 
under him have been in possession for upwards of forty years under the 
contract of 1832, which “ executed itself ” in 1840. 

It was objected that the decisions do nob apply as the mortgagors are 
Muhammadans. Butin Pattabhiramier's case the Court states that such 
contracts are recognized and enforced between Muhammadans, and the case 
of SutrcefooJi'nissa v. Shaik Enayet Hossetnil) and other cases referred 
to by the Privy Council were between Muhammadans. I am of opinion—■ 

(1) That the Regulation XXXIV of 1802 applied to Muhammadans. 

(2) That the question whether interest exceeding 12 per cent., 

could be allowed out of the produce of the land does not 
arise as it was competent to the mortgagor and mortgagee to 
enter into the contract of 1832, whereby the transaction became 
an absolute sale on the admitted failure of the mortgagor to 
redeem at the expiration of the limited time. 

[1913 (3) Tlie mortgage not havingbeen redeemed within the limited 
time, the contract of 1832 executed itself, and the mortgagee 
was not after that time bound to render any account to the' 
mortgagor, nor could tbe mortgagor after that enforce such 
account or redemption. 

This appeal is dismissed with costs. 

Brandt, J. —I concur in thinking tliab the appeal fails. It was 
argued that the mortgage by way of conditional sale is still redeemable 
by reason of the liability of the mortgagee to account; that no such 
mortgage by way of conditional sah can become absolute so long as there 
is accountability between the mortgagor and mortgagee. Admitting the 
last proposition for the sake of argument, it appears to me chat tbe case 
for the appellant is disposed of by the fact that tbe liability to account 
continued only so long as the relationship of mortgagor and mortgagee 
subsisted, and that that relationship ceased when the period limited by 
the contract between the parties expired ; tbe contract then executed itself 
and the sale became absolute, “ without any further act of the parties 
or accountability between them." 

It was, in my opinion, tbe clear intention of the parties in this case 
that, on default made as contemplated, tbe land should become the abso¬ 
lute property of the creditor, and that, on that event happening, as it did, 
all privity between tbe parties ceased. 

Even if the appellant is not directly concluded by the decisions of 
tbe Privy Council quoted at length by my learned colleague, there is cer¬ 
tainly, as it appears to me, nothing in those decisions to support the con¬ 
tention of the Vakil for tbe appellant, aod no authority, and no principle* 

{!) 5 W.R. 88. 
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ot law on which it can be held that the appellant ie, in the year 1883, in 
a position to call for an acoount in respect of, and to redeem, a mortgage 
Ijy way of conditional sale which hooaine absolute in 1840, by reason of 
the eilstenoe, at the time when the contraot was entered into, of a Regula¬ 
tion passed to prevent the taking of interest in excess of a rate then fixed by 
law, under which Regulation, had the mortgagee offered to redeem within 
the time limited under the terms of his contraot, the mortgagee would 
have had to account for all profits received in excess of profits eQuivalenb 
to the rate of interest then allowed by law. 

[192] I also entirely concur in thinking that there is nothing in the 
-argument that the decisions quoted are not applicable by reason of the 
.parties to the agreement of 1832 having been Muhammadans. 
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APPELLATE CIVIL. 

Before Sir Charles A. Turner, Ki., Chief Justice, and Mr. Justice 

MutHsavii Ayyar. 


Seshadri {First Defendant), Appellant v. Krishnan and 
OTHERS (Plaintiffs), Respondents.^ [4th September and 

17th November, 1884]. 

•Civil Procedure Code, Sections 544, 622— Appeal against appellate decree by party to suit 
who did not appeal against original decree. 

S having mortgaged land to K as security for a debt, sold it to V, who 
undertook to pay tho debt. K, alleging that C hid undertaken either to make V 
pay the debt or to execute a mortgage of his own land to secure its repayment, 
and that V bad dispossessed him, sued S. V and C to recover the debt by sale of 
the land mortgaged, mesne profits from V, and costs from S, V and C. 

The District Munsif decreed payment against S ; mesne profits, and in default 
of payment by S, a sale of the land agains-. V ; and costs against B, V and C. 

V and 0 appealed against this decree. 

The Subordinate Judge found that the debt bad been paid and held that, even 
if the debt had not been paid, K had no cause of action against V or S, but, if at 
all. against 0. and dismissed the suit hs against V. The Subordinate Judge also 
held that he had no jurisdiction to m'erfere with the decree against S. and saw 
no reason to interfere with the decree against C. 

S appealed against this decree. 

Held, that even if S was notentitlei to appeal in order to have the decree 
against him set aside, the error of the Subordinate Judge could be corrected 
. under Section 622 rf the Code of Civil Procedure by a dicection to exercise the 

discretionary power given by Section 544 of the said Code. 

lAppp.. 30 M. 470 = 17 M.L.J. 119 = 2 M.L.T. 104; R.. H M. 220 (229) (F.B ) ; D., 17 
M. 265.} 

This was an appeal from the decree of P. Tirumal Rau, Acting 
• Subordinate Judge of Tinnevelly, dated 2l6t August 1883, modifying the 
: deoree of T. Adioarayana Ohetty, District Munsif of Ambaaamudram, in 

euit 138 of 1881. 

The facts and arguments appear from the judgment of tbe Court 
^Tubneb, C. J., and MuttUSAMI Ayyab, J.). 

Bhashyam Ayyangar, for appellant. 

Mr. PFc^eriwm, for reBpondeots. 

• Second Appeal 1047 of 1883. 
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JUDGMENT. 

[193] Seshadri Ayyangar mortgagad ‘77 of an acre of land to the- 
father of the plaintiffs, Krishna Chetti and his two brothers (minors), and 
borrowed from him Es. 750 on the 4th of April 1877. On the llthi 
August 1877, he sold the land to Vyravan Pandaram, defendant No. 2, sub¬ 
ject to the mortgage, which defendant No. 2 undertook to discharge. 

The plaintiffs alleged that Chinna Eamaoujayyangar, defendant 
No. 3, who was indebted to them in a sum of Rs. 350, undertook either to 
cause defendant No. 2 to pay the mortgage amount or himself to execute a 
deed mortgaging his own lands for Rs. 1,100, to be made up of the mort¬ 
gage debt contracted by defendant No. I, and of his own mortgage debt. 

The defendant No. 2 pleaded that the mortgage debt in suit bad been 
discharged by payment. 

The defendant No. 3 denied the alleged agreement on his part, and 
asserted that bis own mortgage debt had also been discharged. 

Defendant No. 1, while admitting the mortgage, contended that he bad- 
been unnecessarily made a party to the suit. 

The Court of First Instance accepted tbe evidence adduced by the 
plaintiffs to prove that the defendant No. 3 had undertaken to execute a 
mortgage deed for the combined amounts of tbe mortgage debt due by bim^ 
and tbe mortgage debt due by defendant No. 1, and found that the allega- 
tion as to discharge of the mortgage debt contracted by defendant No. 1 
was disproved ; it therefore passed a decree for the recovery of the amount 
from defendant No. 1, and, in default, from the mortgaged property, and 
charged all tbe defendants with tbe costs of the suit. 

The defendants Nos. 2 and 3 appealed from the decree. 

Tbe defendant No. 1 did not appeal. 

The Subordinate Judge found that the mortgage debt was discharged 
by payment, and, on this ground, be reversed the decree against defendant 
No. 2. 

It is apparent that this ground was a ground common to all the- 
defendants, and that it was incongruous that the claim should be dismissed 
against defendant No. 2 on tbe ground that the mortgage was satisfied, and 
the decree of tbe Munsif left subsisting against defendant No. 1 on the- 
ground that tbe mortgage had not been discharged. It was to prevent such 
incongruities that the [194] Procedure Code conferred upon an Appellate 
Court, when an appeal is presented against the whole decree, a power to- 
interfere as well on behalf of parties who bad not appealed as on behalf 
of parties who bad appealed. 

Tbe Subordinate Judge appears to have misapprehended the power h© 
possessed, for be intimates in bis judgment that be had no jurisdiction to 
interfere with tbe judgment of the Munsif so far as it related to defendant' 
No. 1. 

Another incongruity appears in tbe face of the judgment of the= 
Subordinate Judge in that be expressed himself unable to see any reason to 
interfere with tbe Munsif's order directing defendant No. 3 to bear his 
costs. It is obvious that if tbe judgment of tbe Subordinate Judge is 
correct as to tbe discharge of the first mortgage, there were no grounds why 
a suit should have been brought against defendant No. 3, and he should 
therefore, in accordance with the ordinary practice, have recovered bis costs- 
from tbe plaintiffs. 

Tbe defendant No. 1 has presented a second appeal to this Court, and 
it is objected that inasmuch as be did not appeal from the decree of tb& 
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Muneif to tbe Appellate Court, he has no locus sia^idi to maintain the 

appeal. 

Tbe learned pleader for the appellant oontenda that a right of appeal 
aoorued to hie olient beoauee the Subordinate Judge neglected to discharge 
the duty oast upon him by the Code. He argues that in conferring tbe 
power upon an Appellate Court to interfere on behalf of a party to the suit 
who was not a party to the appeal, it was the intention of the Legis¬ 
lature that this power should be exercised in every case unless there wore 

substantial reasons for not doing so. 

Without going so far as to rule that in every case an Appellate Court 
is bound to interfere, we admit that the ease before us is one in which it 
could hardly have been iustified in refraining from interferenco if its 
finding on the issue as to the discharge of tbe mortgage is correct. The 
appellant, so long as the judgment of the Court of First Instance subsisted, 
may well have been unconcerned to present an appeal from it, for he had 
a right to call upon defendant No. 2 to discharge the debt if he was com¬ 
pelled to do so; while the mortgaged property in the hands of defendant 
No. 2 was still liable for the satisfaction of the mortgage, and it 
[195] might reasonably be presumed that it the property was adequate, 
the decree-holder would take the most assured way of realizing bis decree 
by proceeding against it. When, however, the Appellate Court declared 
the property no longer subject to the mortgage, tbe position of the appel¬ 
lant was materially altered. 

We have felt some difficulty in holding that a person who thus 
abstains from presenting an appeal can afterwards present a second appeal 
with a view of specifically raising tbe question which he should have 
raised by an appeal; and had the Subordinate Judge apprehended tbe 
power he possessed, and reasonably exercised it, we should have held that 
there were no grounds for allowing the appellant to maintain a second 
appeal. But inasmuch as the Subordinate Judge believed that he was not 
allowed bo interfere on behalf of the appellant,we conceive that the appellant 
may be permitted to insist in this Court on the Subordinate Judge s error 
and to require that the Subordinate Judge shall be called upon to exercise 
the power which has been conferred upon him. If the appellant has no right 
of second appeal, tbe error which ho brings bo the Court s notice is one 
which we may at least correct under Section 622, and, in order that 
justice may be done, we shall direct the Appellate Ccmrb to consi er 
whether, in the reasonable exercise of its powers under Section the 

decree should not be sot aside as against this detendant. and, if it comes to 
the conclusion that it ought to exercise the power, we shall 
give effect to that conclusion. It will, of course, be understood that the 
respoadenta must be allowed feo appear aed show cause, i ey cau , 
why the power should nob be exercised in the appellants favour. 

We shall direct each party to bear his or their own costs of this 

appeal. 
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[196] APPELLATE CIVIL. 

Before Sir Charles A. Turner Kt., Chief Justice, and Mr. Justice 

Hutchins. 


Baskarasami and others [Defemlants), Appellants, v. SiVASAMi 
[Plaintiff], Respondent.*' (4th and 20bh November, 1884.] 

Rent Recovery Act, Section^—Tenant—Lessee of zamindar — Limitation. 

In 1869 a village in the zamindari of R was granted by the zamindar to 
S at a favourable rent, in consideracion of S renouncing a claim to the zamin- 
dari. The village was noli separately assessed aod divided ol! from the zamindari. 
The rent having fallen into arr.^.ars, the village was sold in 1675 under the 
provisions of the Rent Recovery Act and purchased at the sale by the Agent of the 
Court of Wards on behalf of the defendants, minor sons of the deceased zamindar. 

In a suit brought by S in 1883, to recover the village : 

Held, that the sale was binding on S and that the suit was barred by limitation. 


[Overruled. 27 M. 4G5 (470) (P.B.»; R., 21 M. 116 (119) (P.B.).] 


The plaintiff, Sivasami Sethupati, sued the defendants, Baskarasami 
and Dinkarasami, minor sons of Mutturamalinga Sethupati, late Zamindar 
of Ramnad, represented by the Collector of Madura, as Agent of the Court 
of Wards, to recover the village of Kilruttanendal aod mesne profits for 
three years prior to suit. 

By an agreement made on the 11th July ]868 between plaintiff and 
the father of the defendants, the father of the defendants promised, in 
consideration of a promise by plaintiff to renounce his claim to the 
zamindari, to grant to plaintiff Rs. 4,000 for a house, a monthly allowance 
ofRs. 50, and the village now sued for, upon which the kist was to be 
fised and which was to be registered in plaintiff’s name. 

By a subsequent agreement, dated 25th August 1869, the plaintiff, in 
consideration that the village had been grauted to him at a low kist, at bis 
request, agreed that the village should not be registered in bis name and 
separated from the zamindari, and also renounced bis claim to the month¬ 
ly allowance. The kist of the village was fixed at Rs. 350. 

[197] In 1871, plaintiff (repudiating these agreements) sued the 
father of the defendants to recover the zamindari, and his claim was 
eventually rejected by the Privy Council. 

In 1875, while the litigation was pending, a notice was issued by 
the Assistant Collector on 7th May, under Section 39 of Act VIII 
of 1865 (Madras), to the plaintiff to pay arrears of rent due ou the 
village. 

The arrears were not paid and the village was sold under the pro¬ 
visions of the said Act and purchased by the Agent to the Court of Wards 
(the Collector) on behalf of the defendants. 

The plaintiff charged that the sale was illegal on the ground that the 
notice was not duly served upon him. 

The defendants pleaded that the sale was valid and that the suit was 
barred by limitation. 

The Subordinate Judge of Madura, A. Mangalam Fillai, found 
that there was no proof that plaintiff was aware of the sale and 
held that he was not bound by it, and, therefore, held that the suit 
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Qot barred by limitation. Upon the other prinoipa! issues in the 

suit, vt>., 

ii. Whether the defendants ^ve^e competent to institute proceedings 
under the Kent Kecovery Act against the plaintiff. 

iv. Whether the sale was valid. 

The judgment of the Subordinate Court was as follows :— 

“ The second and fourth issues are tho material issues in the suit. 
They oonoern the question whether the defendants’ proceedings which 
■eventuated in the sale of the property are legalized by the Rent Recovery 
.Act under which those proceedings began and ended. This involves the 
determination of the point whether the relationship between ulaintiff and 
•defendant is that of a landlord and tenant as defined by that Act. This 
relation has been clearly expounded by the highest tribunal. I refer to 
the decision of the Privy Council in Hamasami v. Baskarasami (1). The 
relation of a landlord and tenant has been explained to bo the relation 
existing in respect of the cultivation of land independently of the ex- 
■change of patta and muchalka, and giving the right to both the landlord 
and tenant to demand written agreements of each other. [198] These 
written agreements are called pattahs and muchalkas. These documents 
are liberated by the Registration Act from the obligation of registration 
and there are no other documents defined or described in the Rent 
Recovery Act as pattas and muchalkas. 

** Now, it cannot be controverted that, under the Rent Recovery Act« 
Section 7, no proceedings can be initiated for recovery of rent in the absence 
•of exchange of patta and muchalka. It is urged that the documents 
under which plaintiff obtained the village supply the place of patta and 
muchalka. These documents purport to embody the stipulations of a per¬ 
petual lease granted to plaintiff for a favourable rent, aTid are therefore 
documents much akin to the document considered by their Lordships of 
the Privy Council in the decision above cited and pronounced by their Lord- 
ships to be other than a patta. They have also decided in the case under 
reference that there is no relation of landlord and tenant such as is contem¬ 
plated by the Rent Recovery Act in reference to the execution of pattas and 
muchalkas, between persons who are privy to a lease made for money lent 
and received. This decision is applicable to the present case for the sim¬ 
ple reason that here we have a lease granted in consideration of a renun¬ 
ciation of certain rights which the lessee laid claim to against tho lessor. 
-So that, for two reasons, viz., that the relation of landlord and tenant does 
not subsist between the plaintiff and defendants, and that assuming such 
relation to exist, there has been no exchange of patta and muchalka 
between them, the entire proceedings that eventuated in the sale of the 
•plaint-village are illegal initio. 

“ About the service of notice it appears from the evidence that it was 
•stuck upon a tamarind tree near the Pilliar’s (Belly-God s) temple in the 
'Plainb-villago, because plaintiff was not found in bis own resi^dence at 
Menabi—see exhibit I. There was therefore proper service of the notice 
Under Section 39 of the Rent Recovery Act. 

The plaintiff obtained a decree for possession of the village and for 

rRtS. 397-0*8 mesne profits. 

» The defendants appealed to the High Court. 

The Government Pleader (Mr. B. H. Shephard), for appellants. 

Bhashyam Ayyangar, for respondent. _ 
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The Court (Turner, C.J., and Hutchins, J.) delivered the following 

.JUDGMENTS. 

[199] Turner, C. J. —Looking to the course of legislation in this 
Presidency, it was held in Subbaraya v. Srinivasd (1) by Mr. Justice 
Mutcusami and me that the word ' tenant ’ in Act VIII of 1865^ was 
intended to include a farmer or lessee, and that such tenants have as 
against the superior landlords and the landlords against such tenants under 
the Act the same summary remedies as they respectively enjoyed under the 
Eegulatiou. In this view the sale was valid, if the respondent was a lessee. 

It is impossible to hold that he was not a lessee at the time of the 
sale. It had been originally intended that he should bold the estate as 
a sub-division of the zamindari with a separate assessment payable directly 
to Government; but it was subsequently arranged that be should hold it 
at a favourable rent under the zamindar, so that the 50 rupees’ allowance 
which he was to receive from the general revenues of tde zamindari should 
be permanently secured to him. 

Most unwisely be thought fit to repudiate the arrangement, and the 
zamindar, as he was entitled to do, took advantage of the default to bring 
the lease to sale. 

The suit is, in my judgment, barred by limitation and must be dis¬ 
missed with costs. I at tbe same time express a hope that the minor 
zamindar when he comes of age may waive the default of his kinsman and 
restore tbe village to him. 

Hutchins, J.—The respondent would certainly come within the defini- 
tiotiiof a ‘ tenant ’ given in Section 2 of the Act; and.though the subsequent 
sections, dealing with the two classes of landholders and the tenants 
under them, respectively, raise some doubt whether a lessee of a zamindar 
is a tenant intended to be affected by the Act, I find the point has already 
been considered by this Court, and I am content to accept the conclusion 
then arrived at. 

I, therefore, agree that the suit should be dismissed with costs. 


8 M. 200. 

[200] APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and 

Mr. Justice Hutchins. 

Mutha {Third defendant). Appellant v. Sami (Plaintiff), Respondent.'*' 

[20th November, 1884.] 

Pledge of imrigage bond—Fraudulent sale by mortgagor—Suit to enforce morigaye 
against booa Ode purcJiaser. 

A prior encumbrancer will not be postponed to a subsequent enoumbrancer 
unless be has been guilty of gross negligence. 

A mortgaged land to 6. B having bought certain land from 0 pledged his 
mortgage deed to C to seoure the unpaid purchase money. 0 gave the bond to A 
who was his brother-in-law. 


* Second Appeal 390 of 1884. 
(1) 7 M. 580. 
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A representing to D that tbo mortgage was redeemed, [sold the larrd to him 

giving him the bond as a titlo-doed. 

In a suit by B against D to recover tho mortgage amount by sale of the land. 

Held, that D, even although bona fide parchasor, could not resist tho claim. 

tR.. 13 M, 424.] 

The plaintiff, Sami Nayakan, sued to recover Rs. 1,023-2-5^' principal 
and interest due on two mortgage bonds for Rs. 380 and Rs. 96, raspec- 
tively, executed by Yellappa Nayakan (defendant No. 1) in 1876 and 1877. 

Plaintiff alleged, that on the 7th April 1880 he purchased certain land 
from Kandasami Nayaisan (defendant No. 2, brother-in-law of defendant 
No. 1) and handed over the said mortgage bonds to him as security for 
the unpaid purchase money and that Yellappa Nayakan and Kandasami 
Nayakan had fraudulently sold the land mortgaged to Mutba Nayakan 
(defendant No. 3). Defendant No. 1 pleaded that he had discharged the first 
and had not executed the second bond. Defendant No. 2 denied having 
received the bonds. Defendant No. 3 alleged that on the loth June 1831 
he purchased the land mortgaged to plaintiff for Rs. 380 from defendant 
No. 1 (who handed to him plaintiff’s mortgage bond for Rs. 380 alleging 
that it was discharged) and pleaded that he was a bond fide purchaser. 

The District Munsif of Coimhatoro, T. Ramasami Ayyangar, 
[201] found that defendant No. 1 esacuted both the bonds ; that defend¬ 
ant No. 2 received both bonds as alleged by the plaintiff, and that defend¬ 
ant No. 3 had conspired with defendants Nos. 1 and 2 bo defraud the 
plaintiff, and held that, even if defendant No. 3 was a bona fide purchaser, 
plaintiff’s mortgage being prior was not affected by the subseouent sale, 
and decreed for plaintiff. 

On appeal by the defendants the District Judge of Coimbatore 
(H. Wigram) found that there was no evidence of any fraud on the part 
of defendant No. 3, but held that as defendant No. 2 bad misappropriated 
the bond for Rs. 380 entrusted to him by plaintiff, defendant No. 1 could 
give no title to defendant No. 3. 

Defendant No. 3 appealed to the High Court on the grounds, inter 
alia^ that the plaintiff was guilty of gross negligence in entrusting the 
bond to defendant No. 2 and that his claim must yield to that of an 
innocent purchaser induced to purchase by such negligence. 

Krishna Ayyar and Krishna Ayyangar, for appellant. 

Balaji Ran, for respondent. , n • 

The Court (TURNEK. C.J., and HUTCHINS, J.) delivered the following 

JUDGMENT. 

By a registered instrument dated on the 26th March 1876 the de¬ 
fendant No. 1 hypothecated his lands in Vilankurichi to the respondent. 
In April 1880 the respondent deposited his mortgage deed with defendant 
No. 2 by way of equitable mortgage to secure the unpaid balance of the 

purchase monev in respect of a sale of land made to b*™. y ^ Q 
No. 2 and one Appu Nayak. The defendant No. 2, who is the brother in¬ 
law of defendant No. 1. gave the plaintiff’s mortgage deed to the defend¬ 
ant No. 1, who sold the mortgaged property bo the appellant and 
handed to him the mortgage dead. The appellant pleaded that he 
purchased in good faith believing that the mortgage bad been redeemed^ 

The mortgage deed is nob endorsed as satisfied, bub. assuming that 
the appellant puLhased in the h<ma fide belief that it bad been satisfied . 

• [Anotherreading is “ Ba. 1,083-2-5.”] 
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1884 we are noi prepared to hold that the respondent has lost his priority. In 
Nov. 20. the cases in which it has been held that a mortgagee is postponed to a 

— aubseouent purchaser in good faith because he has parted with his title 
Appel- deeds,* something more has been shown than the mere parting with the 

LATE deeds. 

Civil. [202] Although the English Courts in the later cases— Hunter v. 

— Walters (1), Briggs v. Jones (2) —have held that if the inference of fraud 
8 M 200. rebutted, the negligence may nevertheless be so gross as to create an 

equity in favour of a hona fide purchaser, slight negligence has not been 
considered sufficient to deprive an encumbrancer of his right. 

Tho rule of equity is that a prior encumbrancer would not be post¬ 
poned to a subsequent encumbrancer unless he has been guilty of gross 
negligence amounting to fraud in its qualified legal sense per Wood, V.C., 
in Dowle v. Saunders (3), Roberts v. Croft (4), Somasundara Tamhiran 
V. Sakkarai Pattanid). Here it cannot be said that the respondent has 
been guilty of any negligence, and the only ground on which it could be 
held that he has lost his priority would be that; he had, to some extent, 
put it in the power of the equitable morbgagtBe to commit a fraud. 

This is what every one does who, in the course of business or for 
convenience, entrusts the possession of bis property to another; neverthe¬ 
less, where the transferee or depositary wrongfully assumes to create a 
larger title in a third party than he himself possesses the law ordinarily 
refuses to give effect to the transaction as against the true owner. 

The appeal fails and must be dismissed with costs. 


8 M. 202 = 1 Weir 664. 

APPELLATE CRIMINAL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and Dir. Justice 

Muttusami Ayyar. 


Queen-Empress v. Khasim Sahib.* [19th December, 1884.] 

Arms Act, Section 19 —Unlicensed possession of gunpowder used for making crackers. 

The possession of gunpowder wiDbout a license, whether intended for the 
manufacture of fireworks or not, is an ofience under Section 19 of the Indian 
Arms Act, 1878. The Queen v. Suppi (I.L.R., 5 Mad. 159), distinguished, 

[203] This was an appeal under Section 417 of the Code of Criminal 
Procedure from the judgment of W. F. Grahame, Sessions Judge of 
Cuddapab, dated 18th August 1884, reversing on appeal a conviction under 
Section 19 of the Indian Arms Act, 1878, by the Sub-divisional First- 
class Magistrate of Cuddapab. 

The facta of the case appear from the judgment of the Sessions Court, 
which was as follows :— 

The appellant v/as convicted by the Deputy Magistrate under 
Section 19 of the Arms Act of a breach of the law in having iu his posses¬ 
sion ten seers of gunpowder and in having sold fi.rework8 to the manager 
of a temple, and was sentenced to two months’ rigorous imprisonment 
which he has undergone. In the face of the finding recorded in the Queen 
V. Suppi (6) that conviction is wrong. The High Court have ruled in that 

* Criminal Appeal 412 of 1684. 

(1) L.R. 7 Ch. App, 75. (2) L.R. 10 Eq. 92. (31 34 L.J. Eq. 87. 

(4) 27 L.J. Eq. 220. (5) 4 M.H.C.R. 369. (6) 5 M. 159. 
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finding that ‘ the manufacture or possossion of fireworks without a Ucenso 
isnot contrary to the Arms Act,’ and the short heading to the report is 
* Gunpowder and rockets for fireworks not ammunition.’ If gunpowder 
(or fireworks be not ammunition, its possession without a license is not a 
contravention of the Arms Act. The finding and conviction were there¬ 
fore wrong and are hereby reversed. As the defendant has suffered his CRIMINAL, 

imprisonment and been released, I can do no more than express regret- 

that the ruling of the High Court was not brought to the notice of the ® M. 202=5 
Deputy Magistrate, and suggest that it be published in the District ^ 

Gazette.’' 

The Government Pleader (Mr. Shephard) in support of the appeal. 

Prisoner was not represented. 

JUDGMENT. 

The judgment of the Court (TURNER, C.J.. and MutTUSaMI 
Ayyar, J.) was delivered by 

Turner, O.J. —In this case Kbasim Sahib received from the trustees 
of a temple an advance of Rs. 40 to get ready some fireworks for disnlay 
during a procession of the idol. He accordingly procured some powder 
from a license-holder and made up the fireworks and supplied them to the 
temple. The attention of the authorities having been aroused by the 
display of fireworks, inquiry was made, and it was discovered that Kiiasim 
Sahib was the manufacturer. As he had not obtained a license under the 
Arms Act, he was prosecuted for the offence of keeping ammuoition and was 
[204] sentenced to undergo rigorous imprisonment for two months. He 
appealed to the Sessions Judge There was considerable delay in the 
disposal of the appeal, and the sentence had expired when the Sessions 
Judge pronounced the conviction illegal, inferring that it was so from a 
ruling of this Court in the Queen v. Suppi (1). The term “ammunition" 
is defined by the Arms Act as meaning, among other things, any explosive 
material. Read in combination with the terms Arms and military 
stores,” it is not unreasonable to infer that the intention of the Act was to 
deal with an explosive material capable of being used for purposes of 
warfare. No doubt powder may be so used, and a person who possesses a 
quantity of powder without a license is, in our judgment, liable to con viction, 
although he may intend to employ the powder in the manufacture of 
■ fireworks or other harmless purpose. What the Court ruled, whether 
rightly or wrongly, in the case referred to was that, if the powder when it 
oame to the possession of a person charged under the Act bad been actual y 
made up into fireworks, an offence would not be commiUed, It wou 
seem unraasooahle that a ohild found in the possession of a oraaker with¬ 
out a license should be taken to have committed an oaence under the Act. 

The provision of the law has no doubt bean wisely devised for the preserva¬ 
tion of the peace and tranquillity and for the protection of tne public from 
danger, and we are bound to follow the terms of the law when those terms 
are clear; but it is a law which should be applied witl, considerable discre¬ 
tion, and seeing that the object which the accused had in the possession 
of the powder was an innocent one, and that hi^s offence in reality consisted 
in his omission to take out a license, we are bound to say, we think, he 
would have been better punished with a fine rather than with imprison- 
inent. We must, however, observe that the Magistrate was aware that 
the aooileed had previously held a license, that he had failed to take one 
out for the current year, and bad been warned of his default. _^ 

(D S M. 159. 
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We set aside the order of the Judge acquitting the accused, and wo 
confirm the conviction. No further orders are necessary as the imprison¬ 
ment to which the accused had been sentenced has been already undergone. 


8 M. 205. 

[205] ORIGINAL CIVIL. 

Before Mr. Justice Brandt. 

Everet V. Frebe. [30bh January. 1885.] 

Cicil Procedure Code, Section 648— Se^idence—Arrest before judgvient. 

Where an officer proceeding from Burma to England on leave resided a few 
davs in Madras on the way : 

Held, that such residence was sufficient, for the purpose of Section 648 of the 
Code of Civil Procedure, to render him liable to arrest before judgment. 

[R.. 14 B. 541 (547); 29 M. 2.89 (276) = 1G M.L.J. 238-=l M.L.T. 71 ; 1 L.B.R. 

222 <224).] 

This was a motion before Brandt, J., to order execution of a warrant 
of arrest before judgment, issued under Section 478 of the Code of Civil 
Procedure at the instance of the plaintiff in Small Cause Suit 13 of 1885 
in the Court of the Subordinate Judge of the Nilgiris, and sent to the High 
Court for execution under Section 648 of the said Code. 

Mr. Norton, for plaintiff, refered to Sections 17, 37, 380 of the Code 
of Civil Procedure, and, in addition to the cases cited in the judgment, to 
Rainchandra Sakharam v. Keshav Durgaji (1), and to Morton’s decisions 
(Bengal), pages 148, 149, 160. and contended further that, the functions 
of the Court under Section 648 being ourely ministerial, the Court had no 
discretion but was bound to execute the warrant. 

Defendant was not represented. 

The facts appear from the judgment. 

JUDGMENT. 

Brandt, J.—I am of opinion that the arrest of the defendant in Civil 
Suit 13 of 1885 on the file of the Court of the Subordinate Judge, Nilgiris, 
on the Small Cause side, upon the warrant issued by that Court under 
Section 478 of the Code of Civil Procedure for arrest before judgment, and 
sent bo this Court under Section 648, must be and it is ordered. 

The facts of this case, so far as the Courtis informed, are, that [206] 
the plaintiff has filed a suit in the Ootacamund Court of Small Causes 
against the defendant, Captain Prero, an Officer of Her Majesty’s 2l8t 
Fusiliers, for rent ; that the defendant was at the time when the suit was 
instituted with his regiment at Thayetmyo in British Burma, and that be 
is now on his way to England from Burma on leave, and is, and has been 
for some days, living within the limits of the ordinary civil jurisdiction of 
this Court. And the papers sent to this Court show that the Judge of 
the Court of Small Causes, Ootacamund, has satisfied himself that the 
defendant is about to leave British India under circumstances affording 
reasonable probability that the plaintiff will or may be obstructed or delay¬ 
ed in the execution of any dficree that may be passed against the defend¬ 
ant. Upon this the said Subordinate Judge has issued a warrant to 
arrest the defendant and bring him before the said Court to show cause 
why he should not furnish security for his appearance. 

(U6B. 100. 
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The quesbion as bo which I entertained douht was as to whether the 
defendant'oan be properly held toi“ reside ” at the present time within 
the jurisdiction of this Court for the purposes of section 649. 

The word is used in several Sections of the Act, noticeably in Section 
17. Section 380, and that now under consideration. 

In Section 17 the words are *' actually and voluntarily resides ; ” in 
Section 380 the words are “ is or are residing out of British India.” In 
the former Act the word used was “ dwell.” As observed by the learned 
Chief Justice of the Bombay High Court in Mahojtied Shiiffli v. Laldin 
Abdula (1) little or no distinction can be drawn between the two words 
and the meaning implied in them. If any distinction can he drawn it 
would appear that ‘dwell ” has a more extended signification than “reside,” 
Emritloll v. Kidd (2). It has further been pointed out, and with reason, 
that regard must be had to the meaning to be assigned to the word in 
the connection in which it occurs and the intent of the special provision of 
the Code in which it is used : and the absence in Section 648 of the words 
** actually and voluntarily ” used in Section 17 is not without significance. 
Bare “ residence ” then is clearly sufficient under Section 648. In the case 
of Jfoms V. Baumgartm (3) it was held that an officer who was in Calcutta 
[207] for a month only for the purpose of attending race meetings, 
having no permanent residence elsewhere “ dwelt ” in Calcutta for the 
purposes of the Act. The case of Alexander v. Jones (4) cited by the 
learned Counsel for the plaintiff is a very strong case. There it was held 
that a gentleman who bad at the time no permanent residence, except 
that he was staying with a brother-in-law as a guest, must betaken to 
dwell at the place where be was then abiding, “ though such an abode 
might not constitute a dwelling if be had retained a permanent residence.” 
In the case before me there is nothing to show that the defendant has at 
the present moment any permanent residence, and I must hold that for 
the purpose of this application he is at present “residing” within the 
limits of the ordinary civil jurisdiction of this Court. 

Solicitor for plaintiff: Wilson. 


8 M. 207- 

APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt.^ Chief Justice, and Mr. Justice 

Muttusami Ayyar. 


JanaKI {Petitioner) v. (Kesavalu Respondent.)* f28th November, 1884J. 

Limitation Act, Schedule II, Article nB—Applicatioti for certificate to collect debts\of 
. deceased person. 

Article 178 of Schedule II of the Indinn Limitation Act. 1877, does not afiect an 
i application under Act XXVII of 1860 for a certificate to collect debts due to the 

t. estate of a deceased person. 

•ff., 17 M. 379 (381) ; R., 31 M. 24=17 M.L J. 441 (443) = 3 M.L.T. 19; 11 C.P.L.R, 
141 (142).] 

r 

This was an application under Section 622 of the Code of Civil Proee- 
<dure praying the High Court to set aside an order of J. H. Nelson, District 
Judge of Ch ingleput. da ted llth January 1884. rejecting a peti tio n by Janakj 

• Civil Revision Petition 168 of 1884. 

(1) 8 B. 827, (2)2 Hyde 117. (3) Coryton 152. (4) L.R. 1 Bi. 133 
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Ammal for a certificate under Act XXVII of 1860 to enable her to collect 
a debt of Rs. 800 due on a mortgage bond executed to her sister 
Mangammal who died at Madras in 1875. 

The application was opposed by Kesavalu Nayudu, who claimed [208] 
to be the sole heir of the deceased, on the ground that it was barred by 
lapse of time. 

The District Judge held that, as the application was made after three 
years from the death of Mangammal, it was barred by Article 178 of 
Schedule II of the Indian Limitation Act, 1877. 

Visvanatha Ayyar, for petitioner. 

Respondent was not represented. 

It was contended for petitioner that Article 178 of Schedule II of the- 
Limitation Act did not apply to the case. 

JUDGMENT. 

The judgment of the Court (TURNER, C.J., and Muttusami Aytar, J.> 
was delivered by :— 

Turner, C.J.—It is argued that no other applications except in suits 
are dealt with by the Act. If we were to bold that Article 178 applies to 
all applications for which no period of limitation is provided, it would 
lead to most inconvenient results. Such a limitation could not have been 
intended to apply to an application for probate, an application under the 
Religious Endowments Act, an application for the appointment of new 
trustees, etc. 

Hence we feel ourselves at liberty to follow the rulings in In re Ishan 
CJmnder Roy (1) and Bo.i Manekbai v. Manekji Kavasji (2) at least so far 
as to hold that Article 178 does not apply to applications for certificates 
to collect debts. The order of the Judge is set aside and the case 
remanded that he may pass a fresh order. Costs will abide and follow 
the result. 


8H.208. 

APPELLATE CIVIL, 

Before Sir Charles A, Turner, Kt., Chief Justice, and 

Mr. Justice Muttusami Ayyar. 


ViRARAOAVAMMA AND OTHERS {Defendants'^, Appellants, v. 
Samudrala {Plaintiff), Respondent."^' [6th January, 1885.] 

Bvtdu law—Debt binding on family - Snit against one of two undivided brothers-^ 
Personal decree—Attachment of family property—Effect of decree. 

The creditor of a joint Hindu family, consisting of two brothers, sued the elder 

brother only (the younger being a minor! to recover a debt binding on both [209}' 

brothers, and. having obtained a decree for the payment of the debt, attached the 
family property. 

In a suit by the younger brother to set aside the attachment 2«ood his share in 
the property attached : 

Held, that, inasmuch as the decree was not passed against the elder brother as 
manager of the family, the younger brother’s euit must prevail. 


(1) 6 C. 707. 


* Appeal 94 of 1884. 


(2) 7 B. 213, 
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3iss4uur Lall Sahoo v. Maharajah Ltichmessur Singh (L.H., 6 I.A. 233). 
disuDguiehed. 

[Appr.. 10 M. 316 (318) ; R.. 12 M. 325 (329»; 35 M. G85 (G88) - 10 Ind. Gas. 874 (877) 
= 21 M.L.J. 508 = (1911) 1 M.W.N, 442 i446).] 

Suit No. 6 of 1882 iu the District Court of Kistna was brought by 
Pillavisetti Samudrala Nayudu to establish bis right to a half share (1) in 
certain lands, (2) in a lease of certain villages, and (3) in certain ware¬ 
houses and house-sites in the town of Masulipatain. TheplaintilT alleged 
that the defendant, Chandu Virasaini Nayudu, brought suit 10 of 1875 
on the file of the late Subordinate Court against Venkatachalain, the 
elder brother of plaintiff (who was then a minor), and obtained a per¬ 
sonal decree against him, and that, in execution of this decree, the pro¬ 
perty mentioned in the plaint was attached. riaintiff prayed for a 
decree establishing his right and setting aside the attachment in suit No. 
10 of 1875. The defendaut having died, his widow, Viraragavamma, 
defended the suit and pleaded, inter alia, that the debt for which the decree 
was obtained in suit 10 of 1875 was originally contracted by the plaintiff's 
father, and Venkatachalam merely renewed the bond executed by tlie 
father, and that, as Venkatachalam was the manager of the family, the 
whole family property was liable to be sold under that decree. 

Upon this part of the case the judgment of the District Judge, 
W. J. H. LeFanu, was as follows:— 

“ I now come to the real question in issue in this case ; I have no 
doubt whatever that the decree in suit. No. 10 of 1875 was intended to 
be passed against the plainbiff'’s brother in his capacity of managing 
member of the family. The Subordinate Judge does not say so, and I 
think that a sufficient reason has been given. Suits Nos. 7 and 10 of 
1875 were filed against the plaintiff's elder brother to recover from 
him debts incurred by bis father and for which be had made himself 
responsible by renewal of the obligations in bis own name. In suit 
No. 7 of 1875 it was distinctly ruled by the Subordinate Judge that it 
was not necessary to make the defendant's minor brother, the plaintiff in 
the present suit, a defendant, because the defendant (the elder brother of the 
[210] plaintiff in the present suit) was the managing member of the 
family. Suit No. 10 of 1875 was filed after the disposal of 7 of 1875. 
and by the same vakil who had conducted that suit. He no doubt omitted 
the name of the present plaintiff from the list of defendants in consequence 
of the ruling of the Subordinate Judge above referred to in 7 of 1875. I 
think it is to be regretted that this omission took place, for it obliges me 
to decide this case in accordance with what I humbly conceive to be the 
law, bub which seems to me to be wholly inconsistent with equity. I 
should, however, add that it is not only this omission, but also the decision 
in second appeal No. 135 of 1879 on the file of the High Court of Madras 
which has guided me to the conclusions whicb I shall proceed to 
enunciate. 

“ I shall now give briefly the events which led to the present suit. 
The plaintiff’s father, Kagbava Nayudu, was a dealer in cloth, and appears 
also to have been engaged in the leasing of villages, and the operations of bor¬ 
rowing and lending which form part of a sowear’e business. He executed 
exhibit IV to the first defendant in this suit on the 31sb July 1869 for a 
sum of Ra. 3,200. There baa been an attempt on the part of the plaintiff 
to get behind this transaction, but, I consider, that it is sufficiently 
evidenced by the decision in suit No. 10 of 1875 above alluded to. For my 
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1885 own personal satisfaction, I have gone into the transaction and have satis- 
Jan. 6. tied mvself that it was a proper transaction, and that, even on equitable 

- grounds, there is no reason (or wishing to get behind it. After Raghava 

Appel- Kayudunied, liis son. Venkatachalam Nayudu, the elder brother ofplaint- 
LATE iff. executed exhibit III to the first defendant. This was the suit docu- 
Civil, ment in Original Suit 10 of 1875 on the file of the Subordinate Court. 

- This exhibit was executed by the plaintiff’s elder brother as the ‘eldest 

8M. 208. sqq’ Jinn ‘varsu’ (heir) of the late Raghava Nayudu. First defendant got 
a decree on this exhibit and sued out execution on it, in the course of 
which the property, which forms the subject of the present suit, was 
purcliased in court sale by the defendants 1 to 6. The plaintiff now comes 
forward and alleges that the obligor of exhibit III was not the managing 
member of the family, that the decree in 10 of 1875 was not passed against 
the said obligor in bis capacity of managing member, and that, even if it 
wa.s, it is not binding on the plaintiff. 

[211] “ I^lorally speaking, I have no doubt that the decree in Original 
Suit 10 of 1875 was intended to be passed against the defendant in that 
case in bis capacity of managing member of the plaintiff's family ; but it 
was not so stated in that case, the Subordinate Judge no doubt thinking 
that in the recently decided case 7 of 1875, the question of plaintiff’s 
brother being the managing member had been sufficiently decided. The 
omission, as also that of making the present plaintiff a defendant in that 
suit, is to he regretted, as the ivsult is not, I think, equitable, though I 
liave no doubt that it is in accordance with the latest rulings governing 
the case. 

“ I had at first thought that I would be able to nisnose of this case 
in favoiirof the defendants, which would Imvo been what 1 think the equity 
of tlie case requires ; but I find on further consideration that this course 
is not open to mo. The tendency of later decisions has been to whittle 
away the equity of Ponnappa Pillai'scase (l) and surround the rule, which 
makes ancestral property in the hands of sons liable for debts incurred by 
fathers for purposes other than illegal and immoral, with restrictions which 
enable the sons to throw difficulties in the way of creditors who seek to 
make assets of the father’s estate in the sons’ bands liable for his debts. 
I have been referred, on behalf of the defendants, to Bisftsssnr Lail Sahoo 
V. Utlnharajah Luclunessur Sindh, (2) Jamoona Persnd Singh v. Dig Narain 
Singh, (3) and Subbaijijan v, Nagasami (4). The two latter do not help 
the defendants, for they are not on all fours with the present case. In the 
last mentioned case the decree had been passed against the father on his 
own admission of the debt; in the Calcutta case the distinction was drawn 
between a son sued ' as representing the joint family ' and one sued in his 
individual capacity. It must be admitted that the first defendant did not 
expressly sue the plaintiff’s brotlier as the representative of the family. 
The case cited in tbe Indian Appeals seems to me to come nearer to what 
I would term the equity of the present case. In that case the Privy Council 
dealt first with the case of minors sued expressly through their guardian ; 
there subsequently arose a question as to whether a decree which 
[212] did nob expressly purport to be passed against the representative 
of the family in respect of a joint debt could be executed against the joint 
property of the family. In that case I have not facts enough in the report 
to enable me to say how far the cases tally, but it seems to me that the 
circumstiaDces of the first defendant’s decree in the present case might, if 

1) i M. 1. (2) 6 I.A. 233, (3) 10 0. 1. (4) 6 M. 155. 
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this precedent was tho only ono on which I had bo form a jud^inent, be 
brought within the lines of the Privy Coiinoirs ruling; for bheir Lordships 
held that, though certain decrees wore drawn up with infonnality, still 
looking at the substance of the case, they might ho held bo bo decrees 
against the representative of the family in respect of a family debt and 
might be properly executed against the joint property of the family. This 
decision was passed in 1879 ; and I have been much exorcised as bo whe¬ 
ther I would not be justified in importing tbo equitable doctrine which 
this decision contains to govern the present case. I think, however, that 
it is not the duty of the Mufassal Courts to import equitable doctrines 
to guide them in their decisions where there are the distinct ruling of tshe 
law pointing in another direction laid down in later decisions of their own 
High Courts, and I have no doubt that the present case is governed 
by the decision in Sitbramanian v. SubrainaniaJi.i^) In that, which was 
a Full Bench case, the Chief Justice and another Judge were for modify¬ 
ing the harshness of law by an equitable provision that plaintiff, who 
sought bo recover his share of family property against a mortgage sale 
purchaser, should, before recovering the share, pay his shave of his father s 
debt, bub the Full Bench negatived even this compromise and gave 
plaintiff his share without making him discharge any part of the obliga¬ 
tion. The cases are quite parallel, the only difference being that in the 
latter case the elder brother had executed a renewed mortgage in place of 
an old mortgage executed by his father, whereas in the present case it is 
a renewed promissory note. The High Court held that the omission to make 
the plaintiff, the younger brother, a parly to the decree was fatal to the 
decree-holder’solaim against the younger brother’s shareand that the decree 
must bo held as personal against the mortgagor only. Following this deci¬ 
sion. I hold that the omission in the present case to bind tbo plaintiff by the 
[2J3] decision in Original Suit No. 10 of 1875 and to describe the plaint¬ 
iff’s brother in that suit as managing member of the family, is an objec¬ 
tion which cannot be got over, and the plaintiff s claim to a half-sliaio in 
the immoveable property referred to in the plaint so far as it has been sold 
in execution of the decree in Original Suit No. 10 of 1875 on the file of 
the Subordinate Judge must be allowed. The first defendant will pay the 
plaintiff’s costs and the defendants will bear their own costs. 

Sundaram Saslri, for appellants. 

Anandackarlu, for respondent. 

JUDGMENT.! 

The material portion of the judgment of the High Court (Tdkner, 
O.J., and MuttdSAMI Ayyar, J.) was as follows:— 

The second objection is that Original Suit 10 of 18 rS was in reality 
a suit to recover a debt due by the father for which noth brotheis were 
liable, and it is argued that, although the decree is imperfect, op the 
authority of Bissessur Lall Sahoo v. Maharajah Luchmessur Sinph (2), 
wo are entitled to give effect bo it as the decree was passed against the 
family. It is nossible, nay probable, that the present respondent was 
nob included in Original Suit 10 of 1875. because the Subordinate Judge 
had in Original Suit 7 of 1875 held that it was sufficient for a creditor to 
implead the managing member of the family only, and if we had felt our- 
Belves at liberty to go beyond the decree we should have acceded to the 
contention of the apnellaot's pleader that the debt in respect of which 

(1) C M. 126. 12) 6 LA. 233. 
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Original Suit 10 of 1875 was brought was a family debt and binding on 
the respondent. Unfortunately, the elder brother was not sued as manager 
and the decree wa.s not drawn up as a decree to be executed against him 
in that character or to be satished out of the family property. For aught 
that ai)p 0 ars on the face of the decree, relief was awarded to the plaintiff 
against the then defendant as for a purely personal liability. It is true 
that that liability is shown by the decree to have had its origin in the 
father’s del)t, but it would be consistent with the decree that the then 
defendant h id baon implea led because be, and he alone, had taken assets, 
and, as we have observed, there is nothing on the face of the decree to 
show that the claim was made or relief awarde 1 against the then defend¬ 
ant either in his representative character or as manager of the f-imily. 
This appears tc distinguish ths present [214] case from the case cited. 
In each of the decrees mentioned in Bissessur Ball Sakoo’s case, 
there was an express direction that the debts should be recovered 
not from the property of the judgment-debtors, but from the family pro¬ 
perty and this direction respecting the fund from which satisfaction should 
be obtained, sufficiently indicated that the persons impleaded as defend¬ 
ants had been sued in a representative character. We are unable to 
distinguish the present case from tliose cases in which the Privy Council 
has held that a mere money-decree obtained against one member of a 
co-parcenary family will not justify execution against the interests of all 
the members of the family. 

We must affirm the decree of the Court of First Instance, but looking 
to the circumstance that the defect in the proceedings was io all probabi¬ 
lity occasioned bv the plea taken on behalf of the respondent io Original 
Suit No. 7 of 1875, we shall direct each party to bear their own costs of 
this appeal. 

The decree of the Court of First Instance is affirmed. 


8 M. 214. 

APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice and Mr. Justice 

Muttusami Ayijar. 


Nae.ayana {Defendant), Appellant v. KRISHNA AND ANOTHER 
{Plaintiffs), Bespondentsf [28i:h October & 6th December, 1834.] 

Hindu law—Partition stiit — Joint j^operty -Hlridhanam —Presumption—Procedtire — 
Suit by grandson aqainst unde in lifetime of grandfather, alleged to be imbecile— 
Death of grandi ailwr before trial-Objection to suit on appeal disallowed-Civil 
procedure Code, Section Objections to decree in forma pauperU disallowed. 

K 8oed his uncle, lor partition of the estate of V, the father of N. in the 
lifetime of \ , who was alleged to be of unsound mind. N objected to the suit 
being entertained on the ground that. V was alive. Before issues were settled, V 
died and the suit was tried and K obtained a decree. 

On appeal by N on the ground that when the plaint w%s filed, K had no cause 
of action: 

[215] Held, that the decree could not on this ground be set aside. 

Objections by a respondent to a decree under Section 561 of the Code of Civil 
Procedure cannot he filed in forma pauperis—Dabaji Hari v. Maiaram Ballal 
{I.L.R., 1 Bom. 75) followed. 


‘ Appeal 34 of 1834. 
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When property stands in the natno of a feinalo member of a joint Hindu family, 

there is no presumption that such prrperty is tbo oommon property of the 

family. 

CF., a C.W.N. 197 (199): 2 2G1 <262) ; R., 21 M. 504 (.500): 12 G.L.J. 173 

(l80j = l6 0,W.N. 205 (21Lj=7 Ind. Gas. IIB; 1 N.L.K. 33 (S5) ; D., ib.B.R. 262 
(263). J 

This was an arpaal from thn docros of Xj, A. Campbell, District Judge 
of Nellore, dated 26th October 1883, in suit No. 6 of 1882. 

The plaintiffs, Vemuganti Krishna Rau and Rama Ran, minors, by 
their mother Sundaraboyamma, sued to recover Rs. 20,000 from the 
defendant Vemuganti Narayana Ran, beitig a moiety of the joint family 
property in possession of tlie defondunt, the paternal undo of the piaiot- 
iffs. In the plaint it was alleeod tlmt tlie defendant’s father Venkata 
Ran was old and of unsound mind, and tliac the defendant had taken pos¬ 
session of all the family propetty. turned the plaintiffs out of the family 

house, and was wasting the moveable property. It was also alleged that 
the defen(3ant had secreted property and that plaintiffs were unable to 
estimate the value of the whole family propfrt>’, and that if the claim was 
under-rated, further stamp duty would be paid. The plaint was filed on 
the 13th February, 1882. 

On the 5th April, 1882. the defendant filed a written slatement in 
which he pleaded, inter alio, that the plaintiffs had no right to sue in the 
lifetime of their grandfather Venkata Ran, and that, even if plaintiffs had 
a right to sue, they were not entitled to a moiety of the estate. Before 
issues were settled. Venkata Rau die I. No issue was i aiscd as to whether 
the plaint disclosed any cause of action, nor was the plaint amended. 

The District Judiio gave the plaintiffs a decree for Rs. 10,563-10-10. 

The defendant appealed, inter alia, on the ground that, as the pro¬ 
perty was the self-acquisition of Venkata Rau, who was alive when the 
suit was brought, the suit ought to have been dismissed, and that the sub¬ 
sequent death of Venkata Rau could not cure the defect. 

Tfie plaintiffs filed objections to the dooree claiming property to the 
extent of Rs. 20,000 in excess of the amount decreed by the District Court. 

These objections were allowed to be filed without payment of stamp 
duty, subject to any objection which might be taken at the [216] hearing 
of the appeal, upon proof that the plaintiffs were unable to pay stamp 
duty, the defendant having obtained an ex parte order from the High Court 
staying execution of the decree pending appeal. 

Mr. Branson and Ramachandra Ran Saheb, for appellant. 

Mr. XVedderbur7i. for respondents. 

At the bearing, tbo Court having confirmed the Lower Court’s decree 
except as to a sum of Rs. 505 which were allowed to the appellant on 
account of funeral expenses, objection was taken to the bearing of the res¬ 
pondents’ claim on the ground that objections in forma pauperis could nob 
be filed under the provisions of the Code of Civil Procedure —Babaji Ilari 
V. Rajaram Ballal (l). 

For the respondents it was contended that, inasmuch as it was by 
the ex parte order of the Court issued at the request of the appellant, upon 
grounds since shown to be insufficient, that the respondents had been 
prevented from realizing the decree and so obtaining funds sufficient to 
enable them to pay the stamp duty on their memorandum of objections, 
the reepoodents ought to be allowed to pay the stamp duty nunc pro tunc. 
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JUDGMENT. 

The further facts and ar^jumenbs necessary for the purpose of this 
report appear from the jaclgmenb which was delivered by 

Turner, C. J.—This suit was instituted bv Sundaraboyamma, the 
mother and guardian of the two minor sons of Vasudeva Rau, against 
Nar.'iyana Rau. the brother of Vasudeva Rau, claiming on behalf of the 
minors a partition of the family property. 

.Tt was alleged in the plaint that Venkata Rau, the grandfather of 
the minors, was old and of unsound mind, and that the appellant had 
taken possession of all the property ; that he had refused to maintain the 
minors, bad turned them out of the house, and was wasting the estate ; 
that in January 1881, the guardian of the minors had called upon him to 
make a division of the property, but that he had refused it. 

Venkata Rau was not made a party to the suit. 

Although the Procedure Code contains no provision for the 
representation of persons of unsound mind, unless thay have been 
adjudged to be so under Act XXV of 1858, or under some other 
law for the time baing in force, a Court ought not to entertain a 
[217] suit for the disposition of the property of a person of unsound mind 
until he is duly represented. The course which it is incumbent on the 
party desiring to institute proceedings for the administration of the estate 
of a person of unsound mind to take is to apply first that the person of 
unsound mind may be adjudged to be so and then to make him a party to 
the suit represented by a curator appointed under the Act. 

Id this suit, however, before the Court had settled issues Venkata 
Rau bad died : and the suit then proceeded as it would have proceeded had 
the proper persons been originally made parties and had the suggestion 
been placed on the record that Venkata Rau had died ; under these circum¬ 
stances. although we consider that the plaint as framed should have been 
returned for amendment before the death of Venkata Rau on the ground 
that all propsr persons were not made parties, we are not prepared to set 
aside the proceedings, seeing that when the trial commenced the relief 
which was sought was such as could be granted on the facts then appear¬ 
ing on the record. 

[After disposing of the other questions raised by the appeal the judg¬ 
ment proceeded as follows:—] 

We agree with the decision of Mr. Justice West in Babaji Rari v. 
Bajavani Ballal (l» that the Civil Procedure Code does not provide for 
the admission of objections, even when preferred by a pauper, without 
payment of Court fees. We can hardly believe that this omission was 
intentional, but the language of the provisions relating to the admission 
of appeals on the part of paupers is so precise that we do not feel justified 
in applying it to the case of a pauper presenting objections. It would 
have been onen to the respondents to have presented a pauper appeal in 
this case if they had desired to contest any part of the decree of the 
Court of First Instance which was unfavourable to them. It is explained 
that they had no desire to avoid payment of the Court fees, and they 
were preparing themselves by using diligence to execute their decree, to 
collect a sum which would have sufficed to pay the stamp on their 
objections if an appeal were preferred. An ex parte order was, how- 
ever, obtained by the appellant, restraining the respondents from 


(1) 1 B. 75. 
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- 6 X 60 utiDg tli 0 dsoreo, (lod they havG thus boon unniblo to provide 

thomsdlvds with funds for payment of stamp dut-y. 

We shall now diaoharg© the order staying execution and allow the 
respondents three weeks to file the stauQp on their inemorandura of 

objections. 

[The above order having been complied with, the objections raised 
by the respondents were heard on the 8bh December, The first objection 
related to a sum of Rs. 12,000 in Government promissory notes standing 
in the name of the deceased mother of appellant. The respondents claim¬ 
ed a moiety thereof on the ground that there was no evidence that the 
money was stridhanam, and that the legal presumption was that it was 
joint family property. Maynes' Hindu Liw, Sections 261. 2G2, Srecmiiity 
Chunder ]\Io7iep- Dosscc v. Joykissen Sircar, (l) Upon this Question the 
judgment of the Court was as follows:—] 

There is not, so far as we are aware, any case in which it has been 
held that, where property stands in the name of a female member of a 
Hindu family, it is to be presumed that it is thecommon property of the 
family, and that it is incumbent on a person who asserts that it is the 
property of the lady in whose name it stands to prove it. Nor is there 
any ground on which such a presumption could be founded. 

Where a family lives in co-parcenary, the presumption which exists in 
the case of male members arises from the circumstance tiiat they are 
co-parceners. On the other band, the ladies are not in an undivided family 
co-parceners ; whatever property they acquire by inheritance or gift is their 
separate estate, and, although it is not unusual for property to be trans¬ 
ferred to the name of a female member to protect it from the creditors of 
the male members or to place it beyond the risk of extravagance on the 
part of the male members, such dealings are exceptional and can afford 
no ground for a general presumption. 

With regard to the promissory notei which form the subject of the 
first ground of objection, all that is proved is that, many years before the 
appellant’s father died, notes were bought in the name of the father 
on which he drew the interest and other notes in the name of the mother 
on which she drew the interest. It is not shown out of what funds 
these notes were purchased, probably [219] it was with funds acquired 
by the father; but if it be so, the presumption is that be intended that 
the notes transferred to bis wife should become her property, and this 
presumption would be confirmed if it is found that, in the lifetime of her 
husband in the presence of sons jealously watching dispositions of the 
family wealth, she is allowed to deal unchallenged with the property 
standing in her name. 

That the appellant’s mother had separate property and dealt with 
property as such to the knowledge of the family is shown by exhibit A 
in which she professes to dispose of no less than Rs. 5,000 and still to 
have a surplus of property which would descend to her sons. It is not 
shown that there was any property with which she had power to deal 
other than the notes which stood in her name, and it appears to us the 
Judge was justified in finding that this property washer separate pro¬ 
perty which, if it was of such a nature that it descended to sons, would 
have descended to the appellant as son to the exclusion of the respond¬ 
ents as grandsons. 

We disallow the objections, and with regard to the whole costs 
of this suit, we direct that each party bear his own costs in both Courts. 
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8 M. 219(P.C.) = 12 I. A. 16 = 4 Sar P.C.J. 593 = 9 Ind, Jur. 121. 

PRIVY COUNCIL. 


Privy 

Council. 

8 U. 219 
(P.C.) = 

12 I.A. 16 = 
4 Sar. P.C.J. 


Present: 

Lord Fitzrjcrald, Sir B. Peacock, Sir B. Collier, Sir R. Couch, and 

Sir A. Hobhouse. 

[On appeal from the High Court at Madras. { 


596 = 9 

iDd. Jur. Baja Rau Venata Mahip.ati Gangadhara Rama Eau, Raja 
121. OF PiTT.APUR, [Plaintiff] v. Sri Raja Rau Buchi 

SiTAYYA and others (Defendants). [20th aod 

21sfc Noverobar 1884.] 


Res judicata—Ac/ A of 1877. Section 13—A’stoppcl— in es( j!e^Cosl‘- of insming 
xirelevanl matter in Oie printed record. 

A compotent Court having decided upon an Issue directly raised in a suit 
brought by a person alleging himself t> have been adopted, that this adoption 
had not taken place, it was hshi, tbai tbc pro'Cnt suit was barred under Act X of 
1877, [220] Seccion 18. as res juiicatt, having oeen brought by the son of the 
defendant in the former suit, claiming through bis faihf-r, bo establish the same 
adoptior>; and that the section applied, although the suits rented to different, pro¬ 
perties. The establishment of the adootion alleged in the first suit would have ob¬ 
liged the father of the present plaiobiil to share with the adopted son bis ancestral 
estate. That adoption having been negatived, the son. in this suit, ought to be 
estopped from making title on the ground that the adoption bad placed the 
person, from whom be claimed to inherit,in the relation of father’s brother to him. 

Where irrelevant matter had been introduced into the record, the Registrar was 
directed to tax the co'.ts as if the record had not contaiood what he might con¬ 
sider to have been inserted unnecessarily. 

[F.. 11 A. 148(157) : 9U.L.J. 597 = 12 O W.N. 739 = 4 Ind- Cas. 81 (84) = 6 M L.T. 363 ; 
R . 27 A. 37 (43); 13 B. 25 (33) ; 14 B. 206 (210); 26 M. 760 1772) ; 35 M. 216, 
(227) = 10 Ind. Gas. 75 = 21 M.L.J. :U4 = 10M.L.T. 533 ; 13 C.L.J. 547=10 Ind. 
Cas. 434 (438) ; 17 Gas. 445 (453)=23 M.L.J. 543 (571) = 12 M.L.T. 500 = 
(1913) M.W.N. 1 (22) ; D., I U.L.J. 337 (353).] 


Appeal from a decree (1st December 1880) of the High Court of 
Madras, aliirraicg a decree (ISth August 1879) of the Subordinate Judge 
of Cocanada. 

The suit, for a declaratory decree, out of which this appeal arose, 
was brought by the appellaot the Raja of Pittapur, to establish his right 
as reversionary heir to the Kirlampudi zamindari, espectaot upon the 
decease of Buchi Sibayya, the first respondent, who was mother of the 
last male inheritor, Surya Rau, a minor, deceased, without issue, in 1660. 
These latter were the widow and minor son of Buchi Tamayya, the 
owner of the zamindari, who died in 1857, leaving besides them two 
daughters who were co-defendants in the suit, and respondents with their 
mother in this appeal. 

On the death of the boy, Surya Rau, in 1860, his mother, Buchi 
Sitayya, as a Hindu widow, was placed in possession of the estate of 
Kirlampudi, and in January 1870, in a petition to the Collector of 
Godavari, she stated that, in consideration of money lent to her by her two 
daughters to pay her late husband’s debts, she bad arranged to assign to 
them each a one-third share of the estate; asking the Collector, accordingly 
to register their names as co-proprietors. This entry having been made 
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the Raja of Pittapur brouRht tho present suit, alleging the adoption of 1884 
Buohi Tamayya by Raja Niladvi Rfiu, his (the Raja’s) grandfather ; and Nov. 21. 
ho, olaiming to treat the entry of the widow\s daughters ’ names as an ^ 

alienation beyoud her powers, sought a declaratory decree, on the ground 
of his title to the reversionary estate in Kirlampudi, expectant on the Council. 
widow’s death. Tho Raja’s claim thus depended on his establishing that g 
Buohi Tamayya had been adopted by Niladri Rau. It having been decided, 
as between Buohi Tamayya and the father of the present appellant, that 12 I.A. l6 = 
no such adoption had [2213 taken place, the question was whether this^ Sar. P.C.J 
suit was barred, under s. 13 of Act X of 1877, as res judicata. 

At tho hearing, before tho Dhtiict Judge, it appeared that the 
adoption was alleged to have taken place in 1807, while Nilndii was 
childless, and that, after some previous litigation, the matter of the 
adoption was brought forward on the death of Niladri Ran, which 
occurred in 1828. In that year Buchi Tamayya 61ed his plaint in the 
Provincial Court of Masulipatam against Venkata Surya, the son of Raja 
Niladri Rau, and the Collector of Rajamandri, claiming possession ol the 
zamindari of Pittapur. He rested his claim upon the adoption, and also 
upon a testamentary dispo'^ition in his favour. 

On the 14bh September 1840, the Provincial Court dismissed the 
claim, being of opinion that neither the adoption nor any will had been 
established by the evidence. 

On the lOtb July 1842, Buchi Tamayya filed a razinama petition 
in the Provincial Court of Appeal, which looited the decree of the 14th 
September 1840, and the steps taken in order to prefer an appeiil, and 
also stated au arraogemeot whereby, in lieu of the zamindari of Pittapiir, 
the sum of Rs. 30,000 was to bo received by instalmeuts, the plaintiff 
withdrawing his appeal. A petition agreeing to these terms was filed by 
Venkata Surya. 

The District Judge, on the above, decided that the present suit was 
barred as res there being, in his opinion, no foundation for the 

plaintiff’s contention that the subsequent razinamas had got rid of the 
effect of the judgment of 14lh Sentember 1810. 

On appeal, the High Court (TuRNKR, C.J., and FOBBtiS, J.) confirmed 

this decision, giving judgment as follows:— 

On 18th August 1879 the plaintiff, Hppellant, the Raja of Pittapur, 
instituted the present suit in wnich he claims to dispute the interests 
created by the respondent, Sitayya in favour of her daughters, on the 
ground that Buchi Tamay>a was his adopted brother, and that he is 
therefore the next reversioner entitled to succeed to the estate of Surya 
Rau on the determination of the interest of Sitayya, tho mother of the 
last full owner. 

The adoption of Buchi Tamayya by the appellants father was 
denied by tho respondents, who pleaded that the matter ^ had been 
directly and substantially put in issue and finally determined L222J 
by a Court of competent jurisdiction in a suit to which the father 
of the appellant and Buchi Tamayya were parties, and that the appeUant 
was bound by that decision. This plea was allowed by the Court of ^rat 
Instance and the suit dismissed. It appears that the grandfather of the 
appellant, Niladri Rau, and his first wife lived on bad terms with one 
another, and in the result the lady left the Raja s house and shortly after¬ 
wards instituted a suit, in 1820. claiming to obtain an award of mainten- 
anoe for herself and for Buchi Tamayya. who. as she alleged, had been 
adopted by the Raja. This suit was dismissed on the ground that the lady 
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1884 had nob shown that her husband had refused to provide for her in his own 
Nov. 21. house, and that she had no sufficient excuse for withdrawing from his pro- 

-tection, and that the object of the proceedings was to establish by a side 

Privy wind that tiie defendant had adopted the first plaintiff, his wife’s nephew, 
Council, and made him his heir. In this suit the question of adoption might have 
8 IM ~ 9- decided, but subsequently a suit in 1828 was brought 

,PQ)^“ after the death of Niladri Ran agaiasc Venkata Surya, admittedly his 
12 l.A. 16 natural-born son. by Buchi Tamayya, in which Buchi Tamayya averred 
4 Sar . P.C.J. that he had been adopted by Niladri Ran, and that Niladri Rau had by 
Ind^J testamentary and other instruments executed before and after the birth 
121 natural son conferred on him. Buchi Tamayya, as his adopted son, 

the ar^cesbral zamindari of Pittapur. 


We have called for and examined the plaint filed in that suit, and 
it appears that Buchi Tamayya not only asserted that by virtue of the 
instruments on which be principally l)'iS6d his claim he was entitled 
to tlie estate of Pittapur, but that independently of such instruments he 
was, as an adopted son, entitled to a provision. 

A testamentary instrument executed before or after the birth of the 
natural-boro son would not have been valid bo defeat the succession of 
the natural-born son unless Buchi Tamayya had been adopted. The 
Provincial Court of the Norr.hern Division held that the material point 
on which the suit hinged was the adoption of the then plaintiff, and 
after full investigation it found the adoption was not proved and dismissed 
the suit. Venkata Surya vvas the father of the present appellant. Buchi 
Tamayya took steps to present an appeal to the Sadr Court. For that 
[223] purpose he made an application bo the Provincial Court ana there¬ 
upon Venkata Surya presented a petition that Buchi Tamayya might be 
required to furnish security for the costs of the appeal. 

While these proceedings were pending, the parties came to a compro¬ 
mise, whereby, in consideration of a sum of Rs. 30,000, Buchi Tamayya 
abandoned bis claim and withdrew l)is appeal. 

The original judgment thereupon became final, and in our judgment 
estopped all parties to the suit, and those claiming through or under them, 
from again asserting the fact of the adoption. 

We therefore affirm the decree of tne Court of First Instance and 
dismiss this appeal with costs. 

On tins appeal Mr. J. D. Mayne and Mr. Frederick Lamg, appeared 
■for the appellant. 

Mr. R. V. Doync and Mr. G. P. Johufftoie, for the respondents. 

For the appellant it was argued that the rule of res judicata under 
Section 13 of the Code of Civil Procedure was inapplicable here. There 
was DO identity of subject-matter in this suit and the former one of 1840, 
in which a different inheritance was claimed. Moreover, although parties 
might be hound by the decision of an issue, they were not bound by deci¬ 
sions on the points which formed the successive steps upon which the 
conclusion of the C-jurb had been reached. The question as to the adop¬ 
tion w’as only pirt of the case disposed of in 1840. 

Reference was made to Ontram v. Morewood (1), Barrs v. Jackson (2), 
Brunsdenv. Humphrey (3), Flitters v. All/rcy (4). 


(1) 3 East T.R. 346. (2) 2 Smith’s L.C. (9th ed.) 830.* 

3) L.R 11 Q. B. D- 712 reversed on appeal. See L.R. 14 Q.B.D, 141. 

(41 L.R 10. C.P. 39. 

• In the footnote at p. 226 it is noted as “ 2 Smith’s L,0. 805.” 
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For the respondents it was argued that, as the issue was substantially 
the same in both the present and the former suits, whether the adop¬ 
tion of Buohi Tamayya by Niladri Rau had taken place or nob, the 
decision of the Provincial Court in 1840 was conclusivo on the point. 

Tekait Doorga Persad Singh v. Tekaitni Doorga Konwari (l), Soorjo- 
monee Dayce v. Sudda7tund Mohapatter (‘2), Chinuiya Mudali v. [224] 
Venkatachelhi Pillai (3), Nuthoo Lall Ohoiodhrij v. Shoukce Lall (4). were 
referred to. 

Mr. J.D, Maijne replied. 

JUDGMENT. 

Their Lordships’ judamenb w’as delivered by 

Sir B. Peacock. —This is a suit brought by the appellant against 
the mother and sisters of Surya Rau, deceased, and the object of the suit 
is to have it declared that the plaintiff is entitled as reversionary heir of 
Surya Rau to certain property which he claims in the plaint. In coo- 
sequence of Surya Rau's having died without a sod, the mother succeeded 
to his property and took a Hindu mother’s estate therein, and she has 
conveyed the estate absolutely to her daughters, who are also made 
defendants. Surya Rau was the son of Buchi Tamayya, and the plaintiff 
is the son of Venkata Surya. The plaintiff by his plaint claims as 
reversionary heir to the property left by the son of the first defendant, and 
now in her possession and enjoyment, and he also asks a declaration that 
the alienation of the property mentioned in the plaint which the first 
defendant has made in favour of the second and third defendants was 
made without any legal necessity or justifying cause, and is void and 
inoperative beyond the lifetime of the first defendant, and that the plaintiff 
is entitled as reversionary heir to the portions so alienated. 

The case of the plaintiff is that Venkata Surya, the father of the 
plaintiff, was the brother of Buohi Tamayya, the father of Surya Rau, the 
deceased, and he says he was the brother of Buchi Tamayya because 
Buchi Tamayya was adopted by Niladri Rau, his father’s father. Tne 
defendants contend that the plaintiff's father and Buchi Tamayya were 
no relations, and that the plaintiff is estopped from saying that Buchi 
Tamayya was his father's brother ; that he was not his brother by birth, and 
that he has no right to say that he was his brother by adoption, because in 
a former suit between the father of the plaintiff and Buchi Tamayya it had 
been conclusively determined, upon an issue raised in a Court of competent 
jurisdiction, that Buchi Tamayya had not been adopted. Thereupon an issue 
was raised in the present suit,’whether the suit is barred by res judicata. 
The Courts below have both found that the suit is barred by res judicata, 
and the appellant now contends that the judgment of the High Court, 
[223] which affirmed the judgment of the first Court, ought to be revers¬ 
ed upon the ground that the suit is not so birred. One of the contentions 
of the learned counsel for the plaintiff is that although in the suit bet¬ 
ween Venkata Surya and Buchi Tamayya it had been found upon an 
issue raised between them that Buohi Tamayya was not the adopted son of 
Niladri Rau, still he is nob bound by it, bscauge this suit does not relate 
to the property which ie the subject of the present suit. It is true that 
the former suit did not relate to the same property as that which is the 
subject of the present suit; but the issue has been tried between them by 
ft Court of competent jurisdiction whether Buchi Tamayya was adopted 
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1884 or not In fact, the allegation of the plaintiff is substantially this: that 
NOV. 21 . Venka^a Siirya had a right to say that Buchi Tamayya was not adopted 
when the establishment of his adoption would have civen him a right to 
IRIVY participate in the property of Niladri Rau to which Venkata Surya in the 
CoaNClL. forrnei' suit claimed to be solely interested ; but that the plaintiff, deriving 
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title through fits father Venkata Surya has a right to say that Buchi 
Taniayyawas adopted when the fact of his adoption would entitle the 
plaintifl to inherit property as the reversionary heir of Tamayya’s son* 
If ever there was a case in which the law of estoppel ought to apply, it 
appears to their Lordships that this is such a case. 

It appears to their Lordships that the High Courc was right in hold¬ 
ing that the decision of the Provincial Court in 1840, upon an issue directly 
raised in a cause which they were competent to try, that Buchi Tamayya 
was not adopted, would have been conclusive against Venkata Surya, the 
father of the plaintiff, and is also conclusive against the plaintiff hicQself» 
who cannot make a title except throush bis father. 


It was contended on the part of the plaintiff, hy his learned counaeU 
that the cases do not establish that an estoppel is binding uriless the suit 
relates to the same subject-matter, but it appears to their Lordships that the 
cases which have been referred to do nob establish that position. In the case 
of Outram v. Moreu ood (1) the second action was not brought for the same 
subject-matter for which the first action hid been brought. The first action 
was for [226^ damages sustained by the plaintiff in cooi^equenca of the wife 
of Morewood having entered upon ceitain mines and taken coal from them 
before she was married. The w'ife contended that she was entitled to 
those mines hy virtue of a certain conveyance ; bub it was found by the 
Court that the wife was not entitled to the mines, and ihe Court gave 
damages against her. Another action was brought subsequently against 
Jlorewood, wljo had afterwards married the lady, fora second trespiss 
committed by them upon the same mines, and the question thea arose 
whether the finding in the first suit, with reference to the damages 
claimed in that suit, wis bin ling upon the two dofea l ints in raipect to 

tile damages claimed against them in the second suit. It was held that 

It was. There were two distinct claims. Tne damages claimed in the 
two actions were distinct; the trespasses were distinct, and yet it was held 
that the decision in the first case with regard to the damages claimed in 
the first case was binding in the iecoLd case as an estoppel, the matter 
having been conclusively tried between the plaintiff and the defendant's 
wife when ^fctnvie sole in the first case. 


The case of Barrs v. Jackson (2) was also referred to. but there the 
subjects of the two suits were different. In that case it was held that a 
decision of an Ecclesiasr.ial Court, holding that the plaintiff was a next-of- 
kin for the purpose of obtaining letters of administration, was binding ia 
a suit brought in the Court of Chancery for the distribution of the estate. 
The Ecclesiastical Court decided that the plaintiff was a next-of-kin for 
the purpose of baying administration and managing the property. Subse¬ 
quently the question was raised in the Court of Chancery whether he was 
a next-of-kin for the purpose of taking a share of the property. Those 

■ ^ . ,. , it was held that inasmuch as the 

Ecclesiastical Court would have had concurrent jurisdiction with the Court 

of Chancery to try the question with respect bo distribution, the decision 
of the Ecclesia stical Court between the same parties with reference to 

(1) 3 East T.R. 346. (2) li Smith’s L.C. 805. 
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administration was binding upon tha Court of Chancory with reference to 
distribution. The learned Vice-Cliancellor Kt. Bruce had held that 
it was not binding, bat his decision was overruled by tbo Lord Chancellor, 
who held that it was binding. 

[227] Certain remarks of the Vice-Chancellor Kt. Bruce in that 
case have been referred to, but in ihoir Lordships' opinion they are not 
applicable to the present case, inasmuch as ife depends upon the construc¬ 
tion of an Act of the Legislature of Indiu. It may be as well to refer to 
the remarks which were made by their Lordships in the case of Krishna 
Bchari Hoy v. Brojcsivari Chomh’atiec (1). The question there was with 
regard to the construction of the expression ‘‘ cause of action.” in the 2nd 
Section of Act VIII of 1859. Tliat Act is not so extensive as the Act of 
1877, because it merely declares that a second trial shall not hake place 
upon a cause of action which h-is already bean decided. The question 
arose as to what was the meaning of “ cause of action” in that section, 
and it was there said : “ Thoir Lordships are of opinion that the exin'es- 
sion cause of action ’ cannot be taken in its litoral and most restricted 
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sense, but, however that may be, by the general law where a material 
issue has been tried and determined between the same parties in a 
proper suit and in a competent Court as to the status of one of them in 
relation to the other, it cannot io their opinion be tried again in another 
suit between them.” The point here has been determined in the first suit. 
It was there determined that the plaintiff’s father and Buebi Tamayya 
were not brothers, b3cause it was found that Tamayya had not been 
adopted. In the present suit the plaintiff says the parties to the first suit 
were brothers, and the Courts below have held that he is estopped from 
saying’that they were brothers bjcause it was determined in the former 
suit that they were not brothers. 

Tlie Act which governs the present case is the Procedure Code of 
1877, by Section 13 of which Act it is enacted that “ No Court shall try 
any suit or issue in which the matter directly and substantially in issue 
has been heard and finally decided by a Court of competent jurisdiction 
io a former suit between the same parties or between parties under whom 
they, or any of them, claim, litigating under the same title.” The issue 
which was tried in the former suit in this case was whether Buohi Tamayya 
was adopted by NilaUri Rau, and the issue which the plaintiff wishes to 
try in the present case is the same, whether Buchi Tamayya was the 
adopted son of Ndadri Rau. 

Their Lordships are clearly of opinion that the issue which was [228] 
tried in tha former suit is the same as that which the plaintiff wished to 
be tried in this suit, and that the plaintiff is estopped from making tbe 
allegation which he attempts now to support. 

It was contended further, that even if tha decision on tbe issue 
in the former suit was an estoppel between tbe pxrties as to the fact of the 
adoption of Buohi Tamayya, still that estoppel nas been got rid of by 
reason of an arrangement which was afterwards come to by the parties by 
a razinama, of which there were two parts. Looking to those documents 
it appears to be clear that tbe object of them was not to get rid of tiie 
judgment which was passed in the Provincial Court, but, on the contrary, 
to maintain it. Buchi Tamayya was about to appeal against the decision 
of the Provincial Court to the Sidr Court, and thereupon Venkata Surya 
entered into this razinama, by which he agreed that if Buchi Tamayya would 


(1) 2 1. A. 293 (285). 
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1884 withdraw bis appeal VeDkata Surya would pay him Rs. 30,000. It was 
Ncv. 21. further stipulated that if Venkata Surya should break that agreement and 
— not pay tlie Rs. 30.000, Buchi Tamayya should be at liberty to apply to 
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the Court to enforce t)ie payment of the Rs. 30.000 in the same way as if 
Buchi Tamayya bad obtained a judgment against Venkata Surya for the 
amount. But that did not get rid of the judgment of the Provincial Court, 
in which it was hold that Buchi Tamayya was not the adopted son, and 
that he was not entitled to recover the property. It was a judgment 
intended to prevent Buchi Tamayya from proceeding with his appeal and 
to allow the judgment of the Provincial Court to remain in force. The 
decision, therefore, of the Provincial Court atands, and being an estoppel 
between the parties the razinama does not prevent it from having the 
effect which would have been given to it if the razinama had not been 


entered into. 


Their Lordships are clearly of opinion that the High Court was right 
in affirming the decision of the Lower Court, and thereby holding that 
the plaintiff was barred by the finding of tbe Provincial Court in the suit 
between his father. Venkata Surya, and Buchi Tamayya. They will 
therefore humbly advise Her Majesty to affirm the decision of the High 
Court, and to dismiss the appeal. Tbe appellant must pay the costs of 
the appeal. 

Their Lordships wish to make a remark with reference to the record 


which has been sent up. It appears that over 900 paces of the record 
have nothing to do with the question raised by the [229] «app 0 al. It 
is a great abuse for parties to bring before this tribunal a record with 900 
pages of documents and figures, none of which have tbe least bearing 
upon the case. It does not appear that they were over proved in the 
first Court or that they were ever referred to by that Court or by the High 
Court. The whole of them which were sent by the first Court to the 
High Court have been incorporated in the record which the High Court 
has sent up to the .Judicial Committee for the purpose of determining this 
appeal. Their Lordships have frequently called attention to similar 
abuses, and a circular has been issued directing the High Courts not to 
send up documents or evidence which have no bearing upon the case. 
The expenses of this appeal must have been enormously increased by that 
portion of tbe record which has been unnecessarily sent up. Under these 
circumstances their Lordships, in order to prevent a repetition of such an 
abuse, think it right to direct that tbe Registrar, in taxing the costs, shall 
tax them in the same manner as if the record had not contained such 


parts as the Registrar may consider to havefceen unnecessarily and impro¬ 
perly introduced into it. 

Solicitors for the appellant: Frank Richardson <£• Sadleir. 

Solicitors for the respondents : Burton, Ycates, Hart X' Burton. 
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APPELLATE CIVIL. 

Before Sir Charles . 1 . Tunu'r, Kt., Ckirf Jualicr and 
Mr. Justice Muttiisanu 


SHUNMUGAM and ANOTHKK {riaintiijs), AppeJlanls v. MoiDIN 
{Defendant), Re.spondeni. ' [Dtli Dooeiubor. lS81.j 

Ciwii Procociitre Code, Section riOi-^Recciver, Appointm^iU of, after decrei' —Lhnitaiion 
Act, Seciion lb - Injunction. 

Iq a suit brought io 1980 b? the wijow .'^f n doceHsei pricltier to witicl up the 
p<irbiiet3hip, the surviving pirciioc wa^i prohibited by the Courf.. at thu iiistauec uf 
the plaintiff, tcom colleotirig .ioncs liuo to the firm ; but leivo was given to apply 
for the recovery of debts which might becomo barred by limitation. 

12301 After deorep, on the .application of the plaintiff, a receiver was appointed' 
under Section 508 of the Code of Civil Procedure to collect outstanding debts for 
the purpose of executing the decree. 

The receiver having sued in 19S3 to recover a debt which was due to the firm 
in 1879, the suit was dismissed (1) on the ground tbkt the app'datmeim of a 
receiver after decree was ultra rires ; {‘2) bociuse the debt was b.arred by limita- 
ti")!!: 

Held (1) that the appointment of the receiver was valid ; (2‘ that under 
Section 15 of the Liraitatioii .Act the suit was not barred, 

[Dias., U A. 162 (1G8): R., 31 C. 305 (3171=5 C.L.J. 270; 13 C.L J. 497 (491) = 15 
C.W.N. 672=9 lod. Gas. 102T (1029.] 


This was an appeal from the decree of E. N. Overbury, District 
Judge of Salem, iu suit No. 13 of 1883. 

The facts of the case appear from the judgment of the District Court, 
the material portion of which was as iollows : — 

“ One Sevoloyammal, widow of Subbaraya Chetti, filed original suit 
17 of 1880 on the '20th Ootobar against Appaji Chett.i, who is second 
plaintiff in original suit 13 of 1883. and another, who wore partners with 
her husband in trade at Salem. She prayed the Court to take the 
accounts of the firm, to realize its assets, and for an order directing Appaji 
Chetti to pay into Court any balance duo by him. She also asked the 
Court to discharge the firm’s debts and to distribute the surplus among 
the partners according to their respective shares. 

“ On the 29fch October 1880 an injunction was issued at the 
instance of Sevoloyammal prohibiting the said Appaji Chetti and another 
from collecting outstanding debts and compelling the former to produce 
in Court all accounts, &c., relating to the partnership. Those were duly 
produced and retained in Court. At Sevoloyammal s rerjuest a commis* 
sion was appointed to examine the accounts, and then a second commis¬ 
sion for the same purpose. On the final report being received the Court 
tried the suit and passed a decree on the 20th September 1882. 

“ The decree was ‘ that the sum of Rs. 47,863-12- 6, being the amount 
due to, or in the hands of, the firm, be applied as follows i 

“ Isi. In payment of the debts due by the partnership, amounting in 
the whole to Rs. 4,737-7-9. 

“ 2nd. In payment of the sum of Rs. 34,131-3-6 to the plaintiff as her 
husband’s share of the partnership assets, including the 
amount of his capital Rs. 25,1.36-2-3. 
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“ drd. Id payment of the sum of R-?. 8.995-1-3, being the residue 
due to the defendant as his share of his partnership assets. 

[231j ' And it is ordered accordingly that the plaintiff is entitled 
to recover the said sum of Rs. 34.131-3-6. and it is further ordered 
that the defendant do deliver to the plaintiff possession of the houses 
and lands specified below, and do pay her her costs in the suit as spscified 
below.' 

“ Thereupon Scvoloyammal put in a petition for the execution of the 
decree. A portion of the decree was then executed. On the 25th November 
1SS2 slie put in petition No. 530 of 1382 to execute the remainder of 
the decree, pra> irig also for tlie return of the books, accounts, &c. She 
again pub in netinon No. 29 of 1833 for a return of the books to which 
Appaji Chetti obiectcd on the ground that the debts should be collected by 
both parties, .-^fter presenting another petition to tbe same effect, she 
put in miscellaneous petition No 56 of 1883, reauesting the Court to 
appoint a receiver under Saction 503 of the Code of Civil Procedure on the 
ground that most of the debts could nob be collected without resorting bo 
law suits and that she being a female, was unable to cor duct them. 

" lu compliance with nor request Mr. Wilkinson appointed Shun- 
mugam Fillai, who was nominated by her, as receiver. The receiver has, 
by virtue of that appointment, brought the present suit. 

“Tne plaintiff alleges that he is the receiver appointed by this Court 
to realize the outstanding debts, A'c., found due to the firm in original 
suit No. 17 of 1880. The defendant in this suit carried on extensive 
money dealings with the firm which ceased on the 29th November 1879. 
The mutual accounts were balanced from time to time and the sum due 
by defendant up to the 20th March 1880 is Rs. 8,925-5-0. This sum 
was not collected in consequence of the injunction issued in the said suit 
on tine 29th October 1880, as well as in consequence of the Court holding 
custody of the books, &c.. relating to the firm and which were only 
handed over to the plaintiff io March 1883. The defendant delaying 
payment of the above amount, this suit is brought to recover that debt 
with interest. 

"The defendant, among other pleis, contends that the appointment 
of the plaintiff as receiver was idlra vires, hence this suit is unsustainable ; 
it is also barrel by limitation, and that the above injunction will not 
prevent this suit from being barred. 

" Mr. Prife/tard, counsel for defendant, contended that the appoint¬ 
ment of a receiver wiis ultra vires under Section 503 of the Code [2321 
of Civil Procedure, as the property ceased to be the " subject of a suit” 
after the final d-jcree was passed in original suit 17 of 1880, and relied on 
certain authorities for his contention (CDlletb on Specific Relief Act, 
Section 44. Collett on Injunction, pp. 198, 200). 

'■ The plaintiff’s vakil supported tbe appointment of receiver on the 
ground that the books, accounts, i^c., were virtually under abbachment of 
this Court. 

‘‘I have no doubt whatever that Sicbion 503 refers ouly to tbe 
appointment of a receiver durino the pcndeneij of a suit. It seems to me 
that this Court should have in its order to the commissioner, appointed a 
receiver also, to collect all ontstaodiogs due to the firm. His duties might 
have continued after decree until final adjustuaent. As it is the decree 
does not provide for the realization of the debts. Hence the plaintiff 
found a difficulty in executing it, and so applied for a receiver. Id this 
tbe plaintiff erred. She or the other parties to tbe decree should have 
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asked for a ^evie^v of this Court's judjiment or appealed to the Hiph Court. 
To appoint a receiver after a final decree is passed is opposed to the spirit 
of the Section 503, which, thouph not expressly, yet tacitly refers to 
proceedings pendente lUe (see Coliett’a Suocitic Kelief Act, pp. 234, 237. 
Collett on Injunction and Appointment of Recoiver. pp. 198 and 200), 

It is also argued that the books and accounts, were under 

attachment. This is not the case as the documents were produced into 
Court by Appaji Chetti upon notice under Section 130 issued at the instance 
of-Seyoloyammal in petition No. 614 of 1880. 

I now pass to consider the olea of limitation It is argued by defend¬ 
ant’s counsel that so long as Mr. Hannyngton's order, dated 29th October 
1880, made special provision for the recovery of the debts which might 
be barred by limitation or otherwise, the injunction issued will not save 
the bar. 

" Mr. Hannyngloa’s order on petition No. 516 of 1880 is clear. He 
forbids first and second defendants from collecting any debts due to the 
firm, but directs special application to be made in regard to debts, the 
recovery of which might he barred by limitation or otherwise. Hence 
the plaintiffs’ powers of recovery of debts were in no way restrained, 
while the first and second defendants could have applied to this Court 
within the statutory period for the recovery of debts liable to be barred. 

[233] ' ‘ It is further apparent that the plaintiff might argue that, 
since the Court had possession of tlie accounts, books, A'C., she had no 
means of ascertaining what debts were or were not barred. This is not 
the case, as before decree, the parties or their agents had access to the 
accounts in the Commissioner’s hands and they had ample time and 
opportunities to make themselves informed of the nature of the debts. 

“It might be argued that the decree in original suit No. 17 of 1880 
is not final, I think it is final, for it has awarded that the plaintiff is 
entitled to recover Rs. 34,000 and odd, &c., and ail theoclier reliefs prayed 
for excepting the mode of reahzation have been granted. Tbe parties 
treating tbe decree as such took out execution. 

For the above reasons I find on the first issue that the suit is not 
sustainable, and on tbe second that tbe debt is barred. 

■ 1 therefore dismiss the suit. Each party to bear bis own costs.” 

The plaintiff's appealed to the High Court on the following grounds :— 

(1) The appointment of the receiver is nob ultra vires as held by the 

lower Court. 

(2) Even if it were, the suit is suetaioabie, inasmuch as he holds 

the appointment by virtue of the order of the Court and 
inaf^muoh as the parties really interested in the suit are made 
plamtiff'a already and one of them is ready to verify tbe 
plaint. 

(3) Tbe suit is not barred. 

(4) The lower Court did not properly construe the iujunobion 

order and its effect has not been rightly understood. 

Mr. Qrant, for appellants. 

'■ ' The Advocate-General (Hon. P. O’ Sullivan\ for respondent. 

JUDGMENT. 

The judgment of the Court (TcuNliJl, C J., and MUTTUS.Uil 
Aytar, J.) was delivered by :— 

Turner, C. J.—There is nothing in the Code of Civil Procedure 
which limits the power of tbe Court to appoint a receiver after decree 
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where this course is necessary or proper. The Judge’s ruling on this point 
cannot be sustained. The furtlier question arises whether the suit is 
barred by limitation. It is barred unless the provisions of Section 15 of 
the Limitation Act apply. 

It appears that one of two partners died. His widow brought 
[234] a suit against the surviving partner to wind up the partnerahip. 
and on 2oth October 1880 she obtained an order prohibiting the surviving 
partner from collecting any sums due to the firm. The Judge, in 
granting the order, intimated that application might be made for the 
recovery of any debts which might become barred by limitation or other¬ 
wise. , , . 

It is argued that this injunction did not prevent the institution of 

suits; but an order prohibiting the coilectiou of debts is an order prohibit¬ 
ing their collection by suits or otherwise. Again, it is argued there might 
have been an application for a special order. This is true, but the persons 
having the right to sue were not bound to make such application. 

The law places the person interdicted from colleccing debts under a 
disability, and Sectiou 15 of the Limitation Act was intended to prevent 
the accrual of any injury to the person so interdicted from such disability. 
The surviving partner could not have sued without violating the injunction 
laid upon him. The widow of the deceased partner could have sued alone 
if the surviving partner had refused to join her in the suit, but as she was 
aware of the prohibition imposed on him, we consider she was justified in 
not filing a suit. Under the circumstances, the section in our judg¬ 
ment applies, and the plaintiffs are entitled to deduction of the period 
from the date of the injunction up to date of the appointment of receiver. 

The decree will therefore be set aside and the case remanded for 
retrial on the other issues including an issue as to whether, notwith¬ 
standing the deduction of the period of time, the suit is not barred by 
limitation. 

All costs of this appeal incurred hitherto will abide and follow the 
result. 

As to the memorandum of objections, if the suit is dismissed, there is 
no reason why defendant should not receive all bis costs. 

The costs of the objections will also abide and follow the result. 


8 H. 235. 

[235] APPELLATE CIVIL. 

Before Sir Charles A. Turner, Et., Chief Justice, and Mr. Justice 

Kernan. 


Vydinatha and another (Defendants Nos. -2 and 3), Petitioners v. 
SUBBAMANYA AND ANOTHER (Plaintiff and Defendant No. l), 

Respondents.* [I8th April, 1884.] 

Madras Civil Courts Act, !iectio)t, 1‘2 —Jt4ri5dic^io)i —for partition — Subject-matter 
of suit. 

In 8uits for partitiim the value of the property of which the plain tifi olaiDM a 
share, and not the value of the share claimed, determines the jurisdiction of tho 
Court under Section 12 of the Madras Civil Courts Act, 1878. 


* Civil Revision Petition 272 of 1883. 
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: «-P- 15 M. 09 (70) • F. u M 
R., 16 M. 326 (328) : 6 Bom. L.K. 403 1401) ; 1 C-W.N. 130 ( 137 ) • D 
I508)«10 A.W.N. (1890) US; U M. 140 (Mu’; 13 M. ^S (2(l).l ’ ’ 


197 (1981 ; 
12 A. 506 


« , apphoaMon to the High Court uoder Section G22 of the 

Oodoof Civil Procedure by Vydinath.iAyyaa and Panchapakasa Ayyan, 
defendants No9 . 2 and 3 in Suit No. 1 of 1S82 on the file of the District 
Munsif of Taujoro. to sot aside the decree in the said suit passed under 
Section o*j 2 of the Code of Civil Procedure, contirmiug an award of 
arbitrators. The fourth ground on which the award was impugned was 
that tile District Munsif’s Court had no jurisdiction to eotertain the suit 
inasmuch as the subject-matter oxcoodod Rs. 2,500. the pecuniary limit of 
the jurisdiction of the Court. The suit was brought by Subramanya Ayyan 
against his three brothers for partition of family property, and one-fourth 
share claimed by the plaintiff was valued in the plaint at Rs. 1,G 11-12-0. 

Mr. Subramaiiyavi, for petitioners. 

Mr. Devarajayyar and Bhasfiyavi Ayyanyar, for rosoondents. 

The Court (Turner. C.J., and Kernan, J.) delivered the following 
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JUDGMENT. 


The suit, as brought, properly asked for a partition of the whole of 
the family property and the award of nossession to the plaintiff of such a 
share therein as might fall to him. [236] Unless there was an agree¬ 
ment avoiding the necessity for a general partition among the several 
members, the share of any one member could hardly be ascertained; 
but, whether this be so or not, the whole property is subjected to the 
Court for the purpose of partition, and the relief claimed can only be 
awarded by a Court which has a pecuniary jurisdiction sufficient in 
amount to allow it to eotertain a suit for the partition of the whole 
estate. It is not denied that the value of the whole property is 
in excess of the pecuniary limits of the Munsif’s jurisdiction. We must, 
therefore, set aside the proceedings subsequent to the institution of the 
suit and direct the Court of First Instance to return the plaint to the 
plaintiff for presentation in the proper Court. Each party will bear his 
own costs incurred up to this date. 


8 M. 236. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Hutchins. 

SubbarayanA and another {Defendants Nos. 2 and 3). 
Appellants v. Subbakka and another {Plaintiff and Defend and No. 4), 

Eespondents.*^ [22nd October, 1884.1 

Hindu Law —Parent and child—Duty of son to maintain aged motlier. 

According to Hindu Law, a son is bound to support bis aged mother whether 
or not he has inherited property from his father. 

[R., 31 M. 338 = 18 M.L J. 264 = 3 M.L.T. 266.] 

This was a suit brought, in forma pauperis, by Satiralla Subbakka 
to recover from her sons Satiralla Ramanna, Subbarayana, Pedda Munappa, 


* Second Appeal 550 of 1883. 
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and Muni EachapDa, GS a year Tor life for her maintenance and Ks. 50 

for “ house and utensils.” 

The plaintiff allowed that the defendants turned her out of their house 

in October 1880 and refused to maintain her. 

The District Munsif of Palamaner (T. Swami Eau) dismissed the 
suit on the ground that the defendants had ^aken no property from their 
father, and were, therefore, not bound to maintain the plaintiff. 

[237] On app-?al, the District Jud^joc f North Aruot (D. Buick) found 
that by agreement between tlie defeodatits Muni Eachappa had under¬ 
taken to support tiie plaintiff', ami, citing Savatribai v. Lnximibai (1), 
IManu, ch. Vlff, pi. \ Thakoobai \\ (2), held that all the 

defendants were bound to support the plaintiff whether or not they 
inherited property from their father. The District Judge decreed that the 
defendants should pay to plaintiff Rs. 5 a month from the date of the 
plaint, viz., on the 1st of October and Isr of March in each year Rs. 30, 
for maintenance. 

Subbarayana and Pedda Munappa appealed to the High Court, 
making Subbakka and Muni Eacliaupa respondents to the appeal, on the 


grounds— 

(1) that the plaintiff was a party to the arrangement by which 
Muni Eachappa coutracted to support her; 

(2j that sons were not boun i to supporo their mother unless they 
inherited property from their father. 

Anandachajlu, for appellants. 

Mr. Powell, for respondent No. 1. 

The Court (Muttusami Ayvak and Hutchins, JJ.) delivered the 
following 


JUDGMENT. 


Respondent No. 1, the plaintiff Subbakka, is the appellants' mother, 
and the respondent No. 2 is their brother. Subbakka brought this suit 
against her sons for maintenance, and the appellants denied their liability 
for the claim. Tiiey alleged that they inherited no property from their 
father, and contended that at a division among the brothers made in 1868 
it was arranged that the respondent No. 2 should take a house and jewels 
of Rs. 150 in value, which had been left by their father, and maintain the 
first respondent, that the appellants should pay their father’s debts amount¬ 
ing to about Rs. 1,000, and should not be liable for their mother’s main¬ 
tenance. The District Judge held, on appeal, that the appellants were 
bound to maintain their aged mother, though they had inherited no pro¬ 
perty from their father, and that, if the arrangement which they set up 
were true, it would only enable them to claim contribution. It is argued, 
on appeal, that respondont No. 1 was a party to the arrangement made 
with the respondent No. 2, and that the son’s obligation under Hindu 
Law to maintain his aged mother irrespective of paternal property is 
[238] not legally enforceable. It was not alleged in the Courts below 
that the mother was a party to the arrangement set up by the appcllantSi 
and we are not at liberty to poimit new questions of fact to be raised on 
second appeal. The texts cited by the District Judge show that sons are 
bound to maintain their aged parents, and we are referred to no authority 
by the appellants in support of their contention. This appeal fails, and 
we dismiss it with costs. 


(1) 2 B 573. 


(2) Botr. (cited at 2B. 592). 
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APPELLATE CIVIL. 

Before Sir Charhs Turner, Kt, Chief Juat/ce, and 

Mr. Justice. Tlutchins. 


OhaTHUNNI and others (Defendants^, Ai)f>clln7its v. Sankaran 
AND OTHERS {Plainti§s), Respondents.'^ [20lili Novoinber, 1884.] 

Malabar Law and Cttslom — Inlieriiance—Issue of parents govei~ned by different systems 
of law. 

Where a woman belonging to a Malabar tarwnd governed by the Marutoa* 
katayamlaw fvucoession b? nephews) has issue by a man who is governed bv the 
Makatayam law (succession by sons), such issue are prima fade entitled to their 
father’s property in ao^’or lance with the Makatayam law and ti tbe property of 
their mother's tarwad in accordance vvith the Marumakatayam law. 

CR.,4Iad. Gas. 1081 = 19M L J.736 = 7 MD.T 221 ( 222 '.] 

This was an appeal from the decree of V. P. deRozario, Subordi- 
nobft Judge of North Malaba**, in suit 29 of 1881, dated 30tb October 
1882. 

The plaintiff, Nangileri Sankaran, and his two vounger brothers 
sued Nangileri Odenan and eight others (l) to remove Odenan from tbe 
office of karnavan of the Nangileri tarwad ; f2) for a declaration that 
defendants 5 to '9 were not members of that tarwad ; ^3) to prevent 
defendant No. 6 from interfering with the management of the tarwad 
property; (4) to have Sankaran made karnavan ; (5) to recover certain 
tarwad property conveved by Odenan to defendants 2 to 4 by way of gift. 
The Subordinate Judge decreed claims (2), (3) and (5). 

[239] Defendants 5, 6, 7 and 9 annealed against tbe decree on 
claims (2) and (3) making the plaintiffs and defendant No. 1 respondents. 
The appellants and respondents belonged toP-e Tivan caste. 

The plaintiff’s case was that they and defendant No. 1 belonged to 
tbe Nangileri tarwad, which was governed by the Marnmakata\ara law 
(succession by nephews), and that Katkandi Chathunni Vydier and his 
brothers (defendants 5 to 9), who were the issue of a woman called 
Chiruda, a member of the tarwad, by Katkandi Chandn, a Tiyan of South 
Malabar, who followed the Makatayam law (succession by sons), had no 
right or connection with the Nangileri tarwad. Upon this question the 
judgment of the Subordinate Judge was as follows :— 

Defendants 5 to 9 are the issue of this marriage, and tbe question 
before the Court is as to the law by which they are governed—whether it 
is Marumakatayam, which would make them members of their mother’s tar- 
wad, or Makatayam, by which they would become members of their father’s 
family, or whether they are governed by both laws. There has been no 
decision oo the status of the offspring of a Makatavara Tiyan bv a 
Marumakatayam woman. The judgment in Original Suit 28 of 1873 of 
the late Subordinate Judge of Calicut, K. Raman Navar, merely decided 
that a Tiyan woman, governed by Marumakatayam, does not forfeit her 
right to her family prop 0 r*iv bv her having been once married to. but sub¬ 
sequently divorced by, a Tiyan wh'' followed the Makatayam rule. Tbe 
deoUion of the late Principal Sadr Amin of Tellicherry, K. Krishna Menon, 
in Original Suit No. 29 of 1865 cited at the hearing was on the question 
whethe r the son of a Maoilla following tbe Makatayam rule by a* woman 

* Appeal 50 of 1883- C Appeal 50 of 1682 ” is another reading.] 
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ot a Marumakaftavam familv was entitled to a share in his father s property. 
The question was decided in the affirmative. The Sadr Amm observed 
that the fathof was a Mahamraadan* and that, as far as he was concerDed* 
bhe MuhammaHaD law was bhe guide; that the son s succession to the 
karnavanship of the tarwad was a pure accident, and did not in the least 
extinguish his right of succession to his fatlier’s estate : and that the fact 
of a man’s status being governed by two opposite rules of descent may 
appear at first sight somewhat ludicrous, but a moment s thought will 
show that it is not an impossibility in a country where^ a man of a family 
whose right of inheritance runs through tho male line is allowed to marry 
from a [240] family whose right of inheritance runs through the female line. 
The occurrence of such anomalous cases as this must last as long as the 
anomalous system of inheritance is permitted.’ This decision, notwith¬ 
standing the language employed, does not affirm what some of defendants 
witnesses assert that a man ot a M irumakatayam tarwad whose father is a 
Makatayam man is governed by two opposite laws by which the tarwad 
property passes to his nephews and his self-acquired property to his sons. 
This double law of inheritance is what Mr. Holloway in Appeal Suit 
No. llOof 18G1 termed a ‘piebald’ system of desceur.. He decided against the 
validity of the custom. Mr. Wigram in his Commentary on Malabar Law, 
page 152. observes ' that the custom exists, notwithstanding the attempts 
of the Courts to stifle it, seems to be undoubted.’ In this work 
Mr. Holloway’s judgment is referred to, as also two other cases, oneinwhich 
the late Sadr Court questioned the propriety of two distinct laws of inheri¬ 
tance prevailing in the same family, and the other before the Privy Coun¬ 
cil in which the custom was held nob sufficiently established. 

“ In Appeal Suit No. 144 of 1875 on the file of this Court the ques¬ 
tion arose whether the issue of a Makatayam Mapilla by a Marumakatayam 
woman was governed by the Makatayam or the Marumakatayam rule. 
My decision upholding the former rule was upheld by the High Court in 
Second appeal No. 815 of 1880. The High Court observed ‘that it is 
nob the legal consequence of the marriage of a Muhammadan in whose 
family succession is governed by the Makatayam law with a Muhammadan 
lady in whose family such succession is governed by the Marurakatayam 
law that succession bo the property of bhe husband will be governed 
by the Marumakatayam law; and if, under the circumstances, it 
would be competent for the husband or bhe descendants of the marriage 
to elect that succession should be governed by the one or the other law,, 
it is found that, so far as evidence can be gathered of an intention fro^ 
the manner in which the property was enjoyed, the husband and his 
descendants in the case before us intended to retain the Makatayam 
law." , 

“ In Thaihxi Boputty v. Chakayatk Chaiktc (l) a Tiyan 
by the Marumakatayam rule claimed the guardianship over his [2414 
children by his deceased wife who followed the same rule. The High 
observed ‘ bhe karnavan is as much the guardian and representative for a 
purposes of property of every member within bhe tarwad as the Boman 
father or grandfather; moreover, the relation of husband and wife does no 
in Malabar disturb this condition. These children have no elaim^ whatevsi^ 
upon the property of their father, but their rights are entii’ely in that o 
their karoavan’s family.’ The reasonable deduction, from the langui'fi® 
employed by the High Court, appears to me to be that if marriage distur 


(1) 7 M. H.C.R. 179. 
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tbo oonditioD, and the children had a claim upon the property of their 
father, the decision would have been the other way. 

“These are nearly all, if nob all, hhe decisions which have any hear¬ 
ing upon the question now before the Court, and none of them is decisive 
on the point in dispute." 

After discussing the evidence, the judgment proceeded as follows :— 

“ The evidence on the side of defendants is wholly insuflicieat to out¬ 
weigh the evidence on the part of plaintiffs showing the existence of cus¬ 
tom acted upon by which the issue of Marumakatayam woman by a 
Makatayam man become members of their father’s family, losing all right 
to their natural barwad. In the present case defendants 5 to 9 lived with 
their father, assumed his family name, inherited his property, and dis¬ 
charged his debts. Fifth defendant has further contracted a marriage in 
Calicut with a Makatayam woman, and bis son examined as a witness 
(fourth witness) by plaintiff states, truly enough, that he is heir to his 
father’s property and is entitled to bis acquisition including what his 
father derived from his own father, the witness’ grandfather. From this it 
is clear that if defendants are to be held governed by Makatayam to 
enable them to inherit to their father and Marumakatayam to succeed to 
their tarwad, the two systems will come into conflict, for according to 
Marumakatayam defendants’ acquisitions will be claimed by their tarwad 
and according to Makatayam by their offspring. Which is to prevail ? 
If Marumakatayam, then all the descendants of the mixed marriage 
now recognized as Makatayam will become Marumakatayam, a transform¬ 
ation which DO Court will lend its aid in effecting, for it cannot be 
concealed that there is a wide feeling of discontent with the Maruma- 
katavam svstem among the classes which are governed by it. and bv none 
[242] is the hardship of the rule more felt than by Tiyans, who, having 
adopted a system of marriage and acquired with it, as the natural conse¬ 
quence, a love for their offspring, are debarred by this system from transmit¬ 
ting to them their acquisitions which descend to some remote relation who 
is not unfrequenbly a third or fourth cousin of the acquirer. In the present 
case their is sufficient evidence of the existence of the custom asserted by 
plaintiffs, in justifying my holding defendants 5 to 9 to be members of their 
father’s family governed by Makatayam rule, and that they have no right 
to be considered members of nlaintiffs’ tarwad." 

The grounds of appeal were as follows :— 

“ (l) Because the lower Court was wrong in assuming the exist¬ 
ence of the institution of marriage among the Tiyans in the 
sense in which marriage is recognized in Hindu Law. 

“(2) The lower Court was wrong in saying that a female member 
of a Marumakatayam barward and her issue lose their interest 
in her tarwad by her marriage with a man who follows a 
different law. 

“ (3) The Subordinate Judge ought to have found that by custom 
the defendants 5 to 9 have not lost their interest in their natu¬ 
ral barwad by the marriage of their mother. 

“ (4) Because the conduct of the parties shows that the appellants 
have nob given up or forfeited their right. 

"(5) Because the injunction prayed for ought nob to have been 
granted, the fifth defendant being the karnavan. 

“ (6) Because the fifth defendant has the right to manage the 
tarwad properties." 
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Mr. Shephard, for appellants. 

The AdvorntC’Geueral (Hon. P. O'Sullivan), for respondents. 

The Conrt (TT'KNER. and HUTCHiNS, J.) delivered the following 

■TUDGMENT. 

The question raised in this appeal is whether or not the children of 
a lady governed hv IManimakatayam Law and of her consort who was 
governed l)y the Makatayam Law lose all right in the property of their 
mother’s tarwad. 

[243] One of the appellants’ witnesses, who claims to bean authority 
on matters of succession, indicates what appears to us the right principle 
for the decision of the question. He says that it is the natural right of the 
children of the lady to derive from their mother such rights of inheritance 
as would ordinarily pass to children under the peculiar Law of Marumaka- 
tayam. It lies on those who would deprive them of that right to prove 
that the customary law disallows their succession. 

It has no doubt henn asserted that the descent of property from a 
father according to Makatayam Law and from the mother according to 
Marumakatayam Law in one and the same family is an incongruity. But 
similar incongruities are nob unknown to the law elsewhere. Ordinarily, 
no doubt, the succession to immoveable property is governed not by 
personal bub bv local law. 

Where this is the case, as in England, we may find property descend¬ 
ing according to the Genpral law, and property descending according to 
a special local law. to different memhera of one and the same family. 
Thus, the eldest son may succeed to one estate in virtue of the general 
law of primogeniture and the youngest to another in virtue of the custom 
of Borough English, and all the sons in equal shares to a third in virtue 
of the custom of Gavelkind. Again, if an Englishman has married a lady 
enjoying property governed by the law of a foreign country, the children 
would inherit their father’s immoveable property in England according to 
English law and their mother’s immoveable property in the foreign country 
according to the law of that foreign country. 

Prima facie then, where a Makatavam man has married a Maru¬ 
makatayam lady, the issue would be entitled to their father’s property 
in accordance with the rules of Makatayam Law and to the property 
of their mother’s tarwad in accordance with the Marumakatayam 
Law. 

In this case the evidence adduced by the respondents to prove a 
custom to the contrary is far too slight. 

Five witnesses were examined by the respondents on this point. The 
first, no doubt, asserted the existence of this custom, but was unable to 
illustrate it hy any case in which there has been an actual devolution of 
property. He too is contradicted by bis own close connexion, the fifth 
witness for the respondents, who supports the appellant’s case, claiming 
his father a property under the [244] Makatayam Law and bis mother’s 
under the Marumakatayam Law. The second witness asserts the exist¬ 
ence of the custom, but he too can give no instance in which children 
have been deprived of their rights in the property of their mother whose 
family followed the Marutnakatavam Law. 

The third witness, a vakil in the Munsif’s Court of Painad, affirms 
that the custom exists, but he'is unable to explain it, and he cannot give 
any instance in which it has operated. 
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An that the fourth wifcnoss sAys is that his mother is a Mani- 
makatftyam lady, and that he has no ripht in the property of her tarvvad. 

The evidenoe of the first witness for fclm respondents explains what 
IS possibly the foundation of tlie opinions Riven hy liim and other witnesses 
for the respondents. Ho says that in some families the ladies receive 
dowers in extinguishment of their claims upon the family property, 
whether the family follows Makatayam or Marumakatayam Law, This 
makes against the respondents' contention and tends to show tliat fclie 
custom alleged may be a mere matter of contract. The fifth witnoss, whose 
mother is a member of the Nangilori tarwad to which the respondents be¬ 
long, asserted he was in the enjoyment of rights under both laws, that he 
followed Marumakatayam Law as far as his mother’s properties were 
concerned, and Makatayara so far as his father’s properties were concern¬ 
ed, and he explicitly denied the existence of the custom alleged by the 
respondents. Tlie third witness for the appellants, who professed to bo 
a referee in caste disputes among Tiyans (the casta to which the parties 
belong), supported the appellants' allegation that, on the marriage of a 
Maruedakatayam lady to a Makatayam husband, neither she nor the child¬ 
ren who may be born to her lose their right by Marumakatayam Law to 
the property of their mother’s tarwad He gave as an instance the case of 
a vakil whom he mentioned, and whose house-name shows he is a morabor 
of his mother’s tarwad. 

The fourth witness for the appellants supoorts their case and asserts, 
as we have observed, that the right of the children is derived from their 
relationship by blood. He mentioned that his niece had married a Maka¬ 
tayam husband who had died, and that, although she continued to reside 
with her brother-in-law, her children lived with him in their mother’s 
tarwad. 

The case cited by the Subordinate Judge decided that a Tiyan [245] 
woman following the Marumakatayam Law does not forfeit her right, in 
the property of her tarwad by having bean once married to, and subsequ¬ 
ently divorced from, a Tiyan who followed the Makatayam rule. This 
case, in so far as it has a bearing on the question before us, supports the 
appellants’ case. So also does tbe decision of the Principal Sadr Amin 

K. Krishna Menon, in Original Suit 29 of 1865, where it was held 
that the son of a Marumakatayam lady was not denrived of the right to 
inherit from her Makatayam father. Against the opinion of Mr. Justice 
Holloway, when Judge of Malabar, we may set that of Mr. Wigram, who 
asserts that the custom of double inheritance exists, notwithstanding 
the attempts of the Court to stifle it. In Appeal Suit No. 144 of 1875 all 
that the Court decided was. that the property of the Makatayam husband 
would be governed by Makatayam Law. There is nothing in any of these 
cases which compels us to a conclusion different from that which the 
better evidence in this case establishes as to the practice of the people 
and which is in conformity with natural justice. 

We are not expressing any opinion on the question as to whether it 
is or is not optional to the issue of such marriages to adopt, in respect of 
the property over which they have absolute power, either law of inherit¬ 
ance., According to the principle enunciated in Ahraham v. Abraham U), 
respecting converts to a religion which imposes a law of inheritance 
differing from that imposed by their original faith, it would seem they have 
such a right. All that the resnondents' witnesses have shown is, that it is 
usual for tbe descendants of such marriages to elect the Makatayam Law. 

(1) 9 M.I.A. 195. 
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No objection w<a3 taken to the fiodiog of the Subordinate Judge that 
the gifts, which it was in part the object of the suit to set aside, were 
invalid. 

So much of the decree of the Court of First Instance as declares that 
the defendants 5 to 9 have no right in the plaintiffs' Nangileri tarwad, or 
to its properties, and as restrains the defendant No. 5 from interfering with 
the management of the tarwad property must he reversed. 

The respondents must bear the appellants’ costs of this appeal, and 
each party will bear his own costs in the Coui't of First Instance. 


8M. 246^9 Ind. Jar. 146. 

[246] APPELLATE CIVIL. 

Before Sir Charles A, Turner, Kt., Chief Justice, and 
Nr. Justice Muttusami Ayyar. 


Gangadhara {Plaintiff) Appellant V. SiVARAMA AND OTHERS 
[Defendants) EesporNents.*' [21st August and 17th November, 1884,] 

Mortoage—First mortgage -paid off by third mortgagee in ignorance of second mortgage — 
Regislration^Notice—Intention to keep dlive first mortgage presumed. 

S mortgaged land to P. G subsequently obtained a decree, by consent, against 
S, creating a charge on the same and other land, and registered the decree. A , in 
ignorance of G’s decree, paid off P’s mortgage, but took no a<ssignmeot thereof, 
and took a mortgage from S of all the land covered by G’s deoree. In a suit by 
G against S and A to enforce payment of bis mortgage debt: 

Beld, that A, not having had notice of G’s decree, was entitled to stand as first 
incumbrancer in respect of the money paid to discharge P’s mortgage, and that, 
even if registration was legal notice, an intention to keep alive P's mortgage was 
to be presumed in favour of A, in accordance with the ruling of the Privy Council 
in Qokul Doss Oopal Doss v. Rnmbux Seochand. (L.R., 11 I.A. 126.) 

[P., 15 M. 268 (277); Appl., 22 0. 33 (441; R.. 13 A. 433 fP.B.); 35 M. 183 (185) = 19 
Ind. Cas. 412 (413) = 22 M.L.J. 12 fl4) = lO M.L.T. 390 = fl9l2) M.W.N, 158 
(161); 16 Ind. Cas. 877 (880); 21 M.L.J. 213 and 475 = 9 M.L T. 431 and 499 = 
(1911) 1 M.W.N. 165 (170); D., 18 B. 86 (90).] 

This was an appeal from the decree of J. C. Hughesden, District Judge 
of Tinnevelly, dated 30bh July 1884, reversing the decree of P. Tirumal 
Kau, Subordinate Judge of Tinnevelly, in suit 40 of 1882. 

The suit was brought by Gangadhara Ramayyar against Sivarama 
Mudali (1), Ayyavayyar (2), Parasuramayyar(3), andMuttukrishnayyar (4) 
to set aside certain orders of the Subordinate Court, dated 28th March 
and 29bh June 1881, releasing, on the petition of defendants 2, 3, and 4, 
certain land from attachment made in execution of the deoree in suit 
39 of 1877 obtained by plaintiff against defendant No. 1. 

The Subordinate Judge decreed for plaintiff; defendant No. 1 to pay 
the costs of all parties to the suit. 

On appeal, the District Court dismissed the suit. 

The plaintiff appealed to the High Court. 

The facts appear sufficiently for the purpose of this report [247] 
from the judgment of the Court (TURNER, C.J. and MottusaMI AyyaB, J.). 
Mr. Shephard and Hon. Bama Bau, for appellant. 

Bhashyam Ayyangar, for respondents. 


• Second Appeal 387 of 1894. 
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Brajcshtoare Pashakar v. Biidkannddl (l) was cited for appellant, 1884 
For respondents GokiU Doss Cropal Doss v. Uavihux Seochand (2) was NOV. 17. 
relied on, and it was contended that there was no UilTorence between the 
case of a purchaser and a third raortsogee. In reply it was contended that APPEL* 
the decision in the latter case did not go beyond tho decision in Adams LATE 

Angell (3). Civil. 

JUDGMENT. 3„—^ 

On the 17th day of Noverabor tho following judgment was delivered 9 Ind. Jur. 
by 146. 


Turner, C.J,—Sivarama Mudali, tho respondent No. 1, was the 
owner of the five plots of land mentioned in tho plaint. 

In 1866 he naorbgaged plots 1, 2, and 3 to Pushpavanalingam Mudali, 
who, in October 1877, obtained a decree for the enforcement of his 
mortgage. 

In the same year the appellant, Gangadbara Ramayyar, brought 
Original Suit No. 39 of 1877 against Sivarama Mudali, and, in February 
1878, be obtained a decree on a compromise, providing for the payment 
of the judgment-debt, as therein mentioned, and declaring the lands now 
in suit hypothecated as security for the payment in accordance with the 
terms arranged. The petition in which the terms of the compromise 
were notified to the Court contained the following statement:—“ The 
defendant assures that be has not till now encumbered the mortgaged 
property either by mortgage, hypothecation, ^c., to any other person.” 
The decree was duly registered. On 23rd May 1878 the respondent No. 1 
borrowed Rs. 3,600 from the respondents 2. 3, and 4 and mortgaged to 
them the five plots of land. Of the sum of Rs. 3,600, Rs. 1,900 were 
paid to Pushpavanalingam Mudali, who, in consideration of the payment, 
released his lien on the plots mortgaged to him—Nos. 1, 2. and 3. 

Default having been made in payment of the sums due under the 
decree in Original Suit No. 39 of 1877, the appellant attached the pro¬ 
perties hypothecated ; the respondents 2. 3, and 4 filed an objection and 
the properties were released. The appellant then [248] instituted this suit 
to obtain a declaration that the properties hypothecated are liable to be 
sold in execution of his decree, and that, inasmuch as his lien is prior to 
that held by the respondents, he is entitled to have the sale made free 
from the incumbrance held by them. 

Bespondents 2, 3, and 4 pleaded that the hypothecation of the lands 
to the appellant was fraudulent and relied on their mortgage deed. No 
evidence was given in support of the allegation that the hypothecation in 
the appellant’s favour was contrived fraudulently. 

The Subordinate Judge held, in the absence of such proof, that it was 
to be presumed the compromise had been accepted by the appellant in 
good faith, and, finding that respondents 2, 3, and 4 had not obtained a 
transfer or assignment of the prior hypothecation, which had been dis¬ 
charged with the loan obtained from them, he held, in advertence to 
previous decisions of this Court and to the decision of the Privy Council 
in Pandoorung Bullal Pandit v. Balakrishen (4) that the appellant’s lien 
was entitled to priority. On appeal, the Judge considered that tho state¬ 
ment made in the petitiion to the Court that no prior liens subsisted made 
out a prima facie case of fraud against the appellant, and that, as the 
appellant had not rebutted it, the plea that the lien was obtained by fraud 


(1) 6 0. 368. (2) 11 I.A. 136. 


(3) L R. 5 Ch. D. 634. (4) 2 M. I. A. 60. 
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wa^ esfiablifihed. While he agreed with the Sudordinate Judge that the 
respondents 2,3, and 4 wcra not, on the other grounds urged, entitled to 
priority, he on this gro'ind reversed the decree of the Subo’’diaata Judge 
and dismissed the suit. In aopeal, it is contended that the suit should 
nob have been wholly dismissed, acsuming that the appellant had failed to 
establish that he was entitled to the sale of the land? Nos. 1, 2. and 3 free 
of the lien held by respondents 2,3, and 4. for, as there was not any ques¬ 
tion that the sum decreed to him was a bona fide debt, he was at least en¬ 
titled to the sale of the lands subject to the incumbrance held by these 
respondents. 

This objection must he allowed. Again it is argued that no case of 
fraud was, prima facie, established against the appellant, and to this con¬ 
tention we also accede. The sbatement in the nebition of the 5th February 
1878, if it proved anything, prov'^d no more than that the appellant had 
been hiraseif deceived. There [249] being no other evidence that the 
lien asserted by the appellant was procured by fraud, the question arises 
whether the respondents 2,3, and 4 are entitled to priority to the extent 
to which they satisfied the lien of Pushpavanalingam Mudali. It has not 
as yet been held in this Court r.hat registration is notice; for all that 
appears, the respondents 2,3, and 4 had no notice of the lien created by 
the decree in the appellant’s favour; without such notice they would be in 
no worse position than purchasers for value, who, ignorant of the insecur¬ 
ity of their title, had discharged an incumbrance, that is to say, they 
would be entitled, in respect of the sums naid by them to discharge the 
lien of Pushpavanalingam Mudali to stani as first incumbrancers. Even 
if they had had notice, they are entitled under the recent ruling of the 
Privy Council in Gokul Voss Gopal Doss v. Rambhx Seochand (1) to have 
an intention to keep alive the security nresumed, unless the contrary is 
shown. Under these oircumotances. the decree of the Appellate Court 
in so far as it reversed the decree of the Subordinate Judge in its entirety 
and dismissed the suit must he reversed and the decree of the Subordinate 
Judge must be modified as to Nos. 1. 2. and 3 by declaring that the sale 
must be made subject to the lien of the resDondenfcs for Rs. 1,900, the 
sum paid to Pushnavanalingam. Each party will bear his own costs in 
all Courts, as neither has fully established his contention. 
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APPELLATE CIVIL—FULL BENCH. 

Before Sir Charles A. Turner, Kt., Chief Justice, Mr. Justice Kernan, 
Mr. Jnstice Muttusami Ayyar, Mr. Justice Hutchins, and 

Mr. Justice Brandt. 

Venkata {Defendant) Appellant v. Rama {Plaintiff) Respondent.*^ 

L7bh October, and 25th November, 1884.] 

negulaiion IV of 1831—Ac/ IV of 1866 {Madras)-Kama m'sinam land — Hereditary 

o^ce Enfranchsem^nt—Inam Commissioner's title-deed—Title to emoluments of 
office. 

The lands forming the emoluments of an hereditary village oflBoe having been 

office by Government, were enfranchised and granted by the 
L«90J Inam Commissioner to V, who had been appointel to, and, at the date of 
_ oufrancnisement, held the o ffice without possessing any hereditary claim thereto. 

• Second Appeal 195 of 1884. 
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In A suit by R, wbo clAiuiod to be of the family ot tbo borodilncy ofBce- 

holders, to recover tho land from V. 

Held, by tho Full Bench (Hutchins, J., dissenting) that R could not recover* 

[F.. 9 M. 214 (217) : 15 M. 2S4 (28G) ; 21 W. 47 (48); Cone., 2C U. 339 (359) ; R.. 20 

M. 454 (466)=10 lud. Jur. 94 ; 27 M. IG <19) ; 30 M. 434 = 17 M L J. 101 (102i 

= 2 M.L-T. 101; 31 M. 526= l9 M.L.J. 603 (604)^4 M.L.T. 282 ; 7 M.L.J. 248; 

D.. 10 M. 226 (227) = ll Ind. Jur. 332 ; 22 M. 204 (206).} 

This was an appeal from the decree of J. D. B. Gribble, District 
Judge of Guddapab, dated 28tb November 1883, coubrming the decree of 
V. Subramanya Sastri, District Munsif of Proddatur, io Suit 667 of 
1881. 

The suit was brought by Settipalle Rama Subbayya agaiosb Ballava- 
ram Venkata Ramayya to recover certain land valued at Rs. 660, which, 
the plaintiff alleged, had belonged to his ancestors as karnam’s inam. 
The Collector of the District had given this land to the defendant when 
the defendant was appointed to the office of karnam on the 13th October 
1877, and,when the inam lands were enfranchised, the loam Commissioner 
gave the title-deed to the defendant. The defendant pleaded, inter alia, 
that the plaintiff had no right to sue, inasmuch as the order appointing 
him karnam in 1877 had not been cancelled. 

The plaintiff’s claim was decreed by the District Munsif. On appeal, 
the District Court reversed this decree on the ground that the Civil 
Courts had no jurisdiction. 

This decree having been reversed on appeal by the High Court 
(KindbrsLEY and Hutchins, JJ.J, the suit was remanded and tbe decree 
of the Munsif was then confirmed. 

Sadagopacharyar, for appellant. 

Gurumurti Ayyar and Sada^iva Ayyar, for respondent. 

On the 3rd September 1884 the case was heard by a Division Bench 
(Hutchins and Brandt, JJ.) and was referred to a Full Bench for 
decision by Hutchins, J.. wbo delivered the following 

JUDGMENT. 

The main facts of this case are identical with those of the cases relied 
on by the appellant— KavLatchiv.A(jilanda{l),Srinivasav.Lakshmaviina{2). 
Bada v. ffussu Bhai{3), and S. A, 390 of 1883 (4). The subject-matter 
is an enfranchised service inam, and tbe appellant was the office-holder 
at the time of tbe enfranchisement, while the respondent is the representa¬ 
tive of a former incumbent and sued to recover the land. 

[251] It is admitted that the lands were appurtenant to tbe office 
of karnam, and that such office belonged hereditarily to the respondent’s 
family. If tbe lands had not been enfranchised, the respondent might 
unquestionably have instituted a suit before the Collector under Regula¬ 
tion VI of 1831, and I think there can be no doubt whatever that, unless 
the respondent was personally unfit for the office, the Collector would 
have been bound to give it him with all its emoluments. It seems hardly 
worth while to cite authorities to show that all suits under Regulation 
VI of 1831 were decided upon this principle. To ensure the office being 
held by a qualified person, the Executive was compelled to reserve to 
itself the determination of all claims, but subject to this one condition 
the absolute right of hereditary succession has been repeatedly recogniised. 
The office was of course impartible and inalienable, but it was repeatedly 
laid down that, even when a village officer was dismissed for misconduct, 

(i) 6 M. 334. (2) 7 M. 206. (3) 7 M. 236. (4)r Not repotted, 
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bh nearest heir should be appointed in his place, unless either manifestly 
unhG or a participant in the misconduct. It was only when therewas nomem- 
ber of the family hereditarily entitled, who was fit for the duty, that the 
Executive considere 1 itself at liberty to confer the office on a stranger; 
and even then it was distinctly laid down that the stranger’s incumbency 
was to last only as long as the life of the dismissed servant, and on the 
death of this party the office is to reverb to the family, and to be tilled by 
his next-of-kin fit for service. The hereditary right oven of a female has 
been repeatedly recognized by both the Board and the Government. In 
such cases it was usual to appoint a gumasta from the relations of the 
family, or, failing them, a stranger, but such gumasta or stranger was 
always removeable at pleasure. In my judgment, it can hardly be question¬ 
ed that if the respondent had preferred his claim before the Collector 
prior to the enfranchisement of the inam, the office would have been 
given to him and some other person,possibly the respondent, enrolled as 

his gumasta. 

What really happened was this. The plaintiff’s adoptive father died 
in 1870, and his death rendered the office vacant. The plaintiff was then 
a child and a claim was lodged on his behalf; but in 1874, probably on the 
ground that he claimed through an adoption, the Divisional Officer 
directed that he should produce a certificate of [2523 heirship, and that 
meanwhile the inam should be classed as siwaijama—in other words, that 
the full assessment should he collected from the cultivators and credited to 
Government as extra land revenue. 

On the other hand, the appellant was appointed karnam in 1877, and 
at the Inam settlement, made a year or two later, the lands were enfran¬ 
chised in bis name as the person at the time in possession. It is admitted 
that he bad no hereditary claim, and he has since been removed from office 
on that very ground. As the Munsif has pointed out in an able and well- 
considered judgment, the appellant's claim to retain the lands rests solely 
on what the Munsif calls the casual incident of his having held the office 
and tbeinams at the time of settlement. 

What then was the effect of the Inam settlement is the question to 
be determined. When Mr. Justice Kindersley and myself remanded this 
suit, the District Court having held that it had no jurisdiction, it ap¬ 
peared to me, and I believe to my learned colleague also, that the 
intention of the Legislature, as well as of the Executive under whom the 
Inam Commissioner acted, was that any person, who could have sued 
before the Collector for the office and its emoluments prior to the eufran- 
chisement, would now be entitled to sue for the lands before the Civil 
Courts. In other words, any person hereditarily entitled and whose claim 
had not been considered and rejected by the Collector, can now enforce his 
right to the enfranchised lands through the Courts. I thought that the 
effect of the enfranchisement of the lands from the condition of service 
was simply to prevent unfitness for service being pleaded to a suit for the 
lands, and that the only advantage given to the person in whose favour 
or name the enfranchisement was made was to throw on any other 
claimant the burden of proving his claim. And this is no slight advantage 
when it is remembered that the lands must be deemed to have been the 
sole property of the office-holder or person entitled to the office, and that 
Madras Act IV of 1866, Section 3, expressly provides that no decision 
already passed by a Revenue Officer under Regulation VI of 1831 shall bs 
called in question by the Civil Courts. 
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On the other hand, it is contended that the Governnaent had the 
absolute disposal of these service inams, and that they have [263] chosen to 
give them to the appellant. Is that the effect of what the Government has 
done ? I think not, and I shall endeavour to show this hereafter. For the 
present I merely wish to point out that, if it had been intended that the 
enfranohiseinenb in favour of tlie actual incumbent should be conclusive, 
nothing could have been simpler than to say so, whereas all that Act IV 
of 1866 provides is that the lands shall be no longer subject to the condi¬ 
tion of service, and that the previous Revenue decisions shall not be 
questioned, A decision under the Regulation need not, perhaps, be a 
formal adjudication in an actual suit, but it must be an order to which the 
claimant or some one on his behalf was a party and against which ho 
might have appealed. A mere order of appointment made behind the 
claimant’s back cannot, in my judgment, be deemed a decision at all. 

Before considering further the effect of the loam settlement, I will 
notice the decisions already given by this Court, and I will at once admit 
that, if the dicta contained in the judgments are correct, the view which 
I am disposed to adopt is wrong. But it seems to me that in none of the 
oases yet decided did the precise point now at issue arise, and that the 
principles to be applied ought to be more fully considered. 

In Kamatchi v. Agilanda (1), the plaintiff’s brother had been dismissed 
and the defendant appointed in bis stead. On attaining his majority the 
plaintiff applied for the office, but the Collector rejected bis claim. It 
was held, and I think quite rightly, that this was a decision against him, 
and that his only remedy was to have appealed to the Revenue Board. In 
the course of the judgment, however, it was pointed out that the Civil 
Courts were still debarred from taking cognizance of claims to hereditary 
offices, and it was said that, until the plaintiff obtained the office, he was 
not entitled to the emoluments, and that, as the emoluments were severed 
from the office before he obtained a recognition of his right to the office, 
the Civil Courts cannot award them to him. The existence of a decision 
against the plaintiff was fatal to his claim : the correctness of the other 
principle laid down appears to me open to serious question 

[234] In Srinivasa v. Lakshmamma (2), the plaintiff had himself 
been dismissed as unfit for tbe office, and it was held, no doubt rightly, 
that, when he was removed from the office, he lost his right to the lands. 
Here, again, there had been a decision which the Civil Courts could not 
question. 

In Bada v. Hiissu Bhai (3), the plaintiff’s mother had applied for his 
deceased father’s share, tbe plaintiff himself being in jail, and tbe Revenue 
authorities had declined to recognize the private division set up by her, 
and again relied on by the plaintiff before the Civil Courts. Consequently 
the whole inam had been conferred on the defendant, who had been 
admittedly bolding the office for more than thirty years. Although the 
plaintiff was not himself a party to this decision, the claim had been made 
on his behalf, and it was clearly a question of policy, with which tbe 
Courts had nothing to cio, whether the alleged division of 1845 should 
be recognized or not. Tbe plaintiff's claim bad been considered and 
those of another member of the family preferred. It seems to me that 
this would have been a sufficient ground for rejecting the claim, but the 
judgment appears to lay down a general principle that no one, who has 
not held tbe office, can claim tbe lands formerly appurtenant to, but now 

(X» 6 M. 334. (2) 7 M. 206. (3) 7 M. 236. 

175 


1884 

Nov. 25. 

Full 

Bench. 

8 H. 249 
(F.B.) = 9 

lod. Jur. 
185. 



1884 

Nov. 25. 

Full 

Bench. 

8M.249 

IF.B.1=9 

Ind. Jur. 
183. 


8 Mad. 255 Indian decisions, new series tYol. 

severed from, it. I was a party to this judgment myself, but in agreeing 
to it I had regard to the particular facts of the case, and did not intend 
to admit the principle as one of universal application. 

There is another case, unreported, Kakcrla Chirra Beddi v. Thathi 
Reddi Pulhi Beddi (Second Appeal No. 390 of 1883). The decision there 
was o.^pressly put on the ground tuat the defendant was in possession of 
the office and its emoluments under a decision of the Collector which stood 
unrovorsed. and it appears from the pleadings that the Collector had 
bestowed the office on the defendant by an order to which the plaintiff had 
been a party and against which he had appealed to the Board. 

Second Appeal No. 170 of 1884 was heard at the same time as the 
present case. The facts were very similar to those of Bada v. Hussu 
Bliai, and we dismissed the suit on the ground that from motives of policy 
before enfranchisement the Revenue authorities bad suppressed the office, 
or share of the office, held by those under whom the plaintiff claimed. 

[255] I had intended, before referring this case to a Full Bench, to 
go more fully into the effect of the Inam Commissioner's operations, but 
the papers which 1 asked for have not yet been submitted, and I do not 
like to defer the reference any longer. I apprehend that there will be no 
difficulty in showing that the Government in appointing an Inam Com* 
missioner, and the Commissioner in carrying out the settlement, expressly 
abstained from going into any disputed title. In this respect 1 believe 
there was no difference between personal inams under Regulation IV of 
1831 and service inams under Regulation VI of the same year. The one 
class were as much at the absolute disposal of Government as the other: 
the Government could have resumed either, or they could have conferred 
either on any one they pleased: but what they did was, I believe, simply 
to withdraw their own claim while imposing a quit-rent and to leave all 
claimants to the land, subject to that qait-reut. to geo their respective 
titles determined by the Civil Courts. 

With these remarks, I would refer this case bo a Full Bench. 

Brandt, J.—I have no objection to this case being referred to a 
Full Bench, reserving my opinion on thequestion referred. 

On the 7th of October 1884, the case was heard by the Full Bench 
(Turner, C.J., Kernan, Muttusami Ayyar, Hutchins, and Brandt, 
JJ.). 

On the 25bh of November the following judgments were delivered:— 

JUDGMENTS. 

Turner, C.J.—The ofl&ce of karnam was created for the discharge of 
q?fa5t-public functions. When education was not general, the arts of 
writing and keeping accounts, like other crafts, were exercised by par* 
ticular families, and so it came to pass that in very many places the office 

of karnam descended from father to son, and by custom became here¬ 
ditary. 

Emoluments for the discharge of the duties of the office were pro¬ 
vided either in the shape oi land exempt from revenue or subject to a 
lighter assessment, or of fees in grain or cash, or of both land and fees. 

The importance of securing tbe due performance of the duties of the 

office led at an early period of British administration to the enactment of 
Regulations respecting it. 

Regulation XXIX of 1802, after adverting to the expediency 
[256] of contiuuiog the office ‘ on an efficient establishment,” provides 
for the maintenance in permanently-settled zamindaries of offices 
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of record under karnams. It ooufers on tbo proprietors the nomination 
ofkarnams and, recognizing the custom of hereditary descent in sub¬ 
ordination to securing eftioieiicy in the oilioe-bolders, it prescribes that 
in filling vacancies in tbe ofhce of karnam the beirs of the preceding 
karnam should be chosen, except in cases of incapacity proved before 
the Zilla Judge, in which oases the landholders are to be free to exercise 
their discretion in tbe nomination. 


Tbe Hegulation goes on to declare tbe duties of the karnams so 
appointed, and provides penalties in the siiape of tine and imprisonment 
for tbe neglect or fraudulent performance of such duties. Tbe Hegulation 
does not provide for tbe performance of such duties by deputy. It treats 
tbe office as it might any other public office as one of which the duties 
are to be discharged personally, and prescribes personal penalties for the 
breach of them. Even while allowing a customary right by inheritance 
to create a preferential title to the office, it does not treat it as creating an 
unqualified right, but makes the personal capacity of the claimant a 
condition essential to its recognition. 

It is noticeable that this Hegulation, possibly in order to secure tbe 
independence of the office-holders, makes no provision for their dismissal 
when once they have been appointed. 

Regulation II of 1806, Section 7, declared that certain of tbe rules of 
Regulation XXIX of 1802 should nob extend to districts where the 
revenue was not permanently settled, but that in addition to the rules 
prescribed by Sections 11,12, 17, 18, 19 of Hegulation XXIX other rules 
mentioned therein where thereby enacted for the due discharge of the 
duties of karnams. The rules which wore thus awkwardly imported from 
tbe earlier Hegulation were those which relate to the duties of karnams 
and to the penalties to which they were liable; the further rules enacted 
by the later Regulation placed the karnams under tbe immediate authority 
of the Gollectors, empowered Collectors without restriction to nominate 
persons to tbe office for the approval of the Board of Revenue, and 
declared a karnam so appointed liable to removal from office for in¬ 
capacity, disobedience or the neglect of tbe Collector's orders, or for falsi¬ 
fying or mutilating accounts, or if having abandoned the duties of his 

office for other pursuits he failed to return or reassume them within on© 
month. 

Here, again, it will be seen that the terms of the Regulation made no 
provision for the performance of the duties by deputy. On the ocher 
hand, the context presumed a personal discharge of the duties of tbe office, 
and liability to personal penalties for breach of duty was imported from 
the earlier Regulation. Regulation Hof 1806, Section 7. with the excep¬ 
tion of Clause 2, which subjacted the karnams in districts nob permanently 
settled to tbe control of tbe Collectors, was repealed by Act XII of 187& 
(Obsolete Enactments), but I have referred bo it as showing what was up 
to the date of its repeal the law which regulated appointments to the office. 

The Question as to whether the incapacity which resulted from sex or 


age is such as is contemplated by Regulation XXIX of 1802 came on more 
than one occasion before the Court. lOj 

In AlyTTUiluiti/nuiul v. Vaticatoovi&n (l), a woman, and iix^OoLat]/ 
Bhooputyto/uz v. Vuddoi Fitly Gutto/Uzc (2), a minor, were held by the Sadr 
Court incompetent. The Court was not unaware that in some instances 
these disqualifications had not been recognized by tbe Revenue authorities,. 
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bufc it: observed fchat the chief aim of the Regulation was “not to make the 
office an hereditary one. but to prescribe rules for having it filled up and 
the duties thereof efficiently discharged, consistently with which aim alone 
the claims of heirs to succeed thereto can be respected.” 

The decisions of the Sadr Court were followed by this Court in 
Venkataratnamma v. Ramanujasami (l), and it must be taken, until 
those decisions are overruled, that in the case of permanently settled 
estates inability by reason of age or sex to discharge personally the duties 
of the office is a sufficient disqualification. 

It will be observed that Regulation II of 1806 did not impose on the 
Revenue authorities the obligation to have regard to hereditary claims in 
appointing karnams in districts not permanently settled. But the Board 
of Revenue very properly considered such claims should be recognized to 
the extent to which the Regulation XXIX of 1802 had allowed them. 
In Proceedings of 25tb September 1849, addressed to the Collector of 
Trichinopoly, the Board observed that when it was hereditary the right 
would of course be [238] respected so far as was consistent with a 
capacity to discharge the duties attached by the Regulation to the office. 

So far then the Board and the Courts were in accord. The Board 
inferred as the Court inferred that the primary consideration in making 
the appointment was the personal competency of the candidate. 

But the Board proceeded to interpret the term capacity in a sense 
which the Court could not accept and which in efiect rendered the qualifi* 
cation of capacity unmeaning. It was held that because the Regulation 
did not positively prohibit the performance of the duties by deputy they 
might be so performed. Ic must be at least open to serious doubt whether, 
when a qmsi-public office is created or recognized by law and duties im' 
posed on the holder, it is competent to him to devolve those duties on a 
deputy unless such power is expressly given or may be inferred from the 
context. Here, if any inference is to be drawn from the context, the Re¬ 
gulations intended that the duties of the office should be performed by 
the holder and by him only. The earlier Regulation expressly made capa¬ 
city a qualification for appointment: the later Regulation expressly 
declared that incapacity was a good ground for dismissal. The Regu¬ 
lations, moreover, prescribed fine and imprisonneent as penalties for neg¬ 
ligence or misconduct, and it is certainly not probable that the latter 
penalty would have been authorized except for the breach of a strictly 
personal obligation. 

In the view that the duties of the office might be discharged by 
deputy, the Board of Revenue has in some cases allowed the appointment 
of females and minors, though it ordinarily postpones the claims of any 
female to a male member of the family. If the principle is sound that 
the duties may be performed by deputy, the privilege so to perform them 
would attach to males as well as females, and the provisions of the Regu¬ 
lations respecting incapacity will apply only to cases where persons are 
incapable of appointing deputies. 

It can hardly be contended that this was the intention of the Legis-i 
lature. But while the Regulations appear to have required the appointment 
of a competent person to the office of karnam, the Revenue authorities were 
left unfettered by any legislative direction compelling them to recognize 
the hereditary claims of a person incompetent to discharge the duties of 
the office. It seems [259] to me^not open to question that if the Revenue 
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aabhoribids disregarded such au liot'dJicary claim and appointed to the 
office a person who had uo such claicu, tlia apijointment could not have 
been pronounoed illQ:!il. 

The Madras Regulation VI of 1831, after racitiug that emoluments 
derived from lands, •fee., had bv^en annexed by the State to various here¬ 
ditary and other village ollicea in she Revenue and Police departments as 
wages for the performance of public services, and that it was necessary 
that such emoluments should in no case be separated from the offices to 
which they had been attached by the State, declares that all such emolu- 
meots were inalienable from sucli offices by mortgage, sale, gift or other¬ 
wise ; that all transfers which might thereafter be made thereof by the 
holders of such offices should be null and void; that such emoluments 

should not be liable to attachment or other process in satisfaction of 

% 

decrees of Court; that claims to the possession of. or succession to, heredi¬ 
tary village or other offices in the Revenue or Police departments or to 
the enjoyment of any of the emoluments annexed thereto should not be 
cognizable by the ordinary Courts of Judicature, but should, in the first 
instance, be adjudicable by the Collector of the district from whose deci¬ 
sion an appeal was given to the Board of Revenue. It was furtherdeclared 
that nothing in that regulation should be construed to affect in any way 
the office of karnam established under Regulation XXIX of 1802 in dis¬ 
tricts of which the land revenue had been uermanentlv fixed. 

The Regulation VI of 1831, it will be observed, recognized the emolu¬ 
ments attached to the office of karnam in districts not permanently settled 
as annexed to the office by the State and as annexed as wages for the per¬ 
formance of public duties. 

When the emoluments consisted of land, the land did not become the 
family property of the person appointed to the office, whether in virtue of 
an hereditary claim to the office or otherwise. It was an appanage of the 
office inalienable by the office-holder and designed to be the emolument of 
the officer into whose hands soever the office might pass. If the Revenue 
-authorities thought fit to disregard the claim of a person who asserted an 
hereditary right to the office and conferred it on a stranger, the person 
appointed to the office at once became entitled to the lanus which cons¬ 
tituted its emolument. 

[260] In course of time it appeared to the Government desirable to 
-substitute money wages forthe emoluments theretofore attached to the office 
of karnam and to allow the holders of the office to enfranchise the lands 
theretofore held as wages on payment of a quit-rent; and when lands had 
been so dealt with it no longer became necessary to continue the provisions 
of the Regulation prohibiting their alienation and exemoting them from 
the jurisdiction of the Civil Courts. Consequently Act IV of 1866, recog- 
tiizing the right of the Government in the past and in the future to en¬ 
franchise such lands, and that the effect of enfranchisement was to place 
them in the same position as other descriptions of landed property in 
Wgard to their future succession and transmission, declared that such lands 
after enfranchisement should be exempt from the operation of Regulation 
VI of 1831. But it was provided that nothing in that Act should be cons¬ 
trued as authorizing any Court of Civil Judicature to call into question 
460131008 affecting any service inams which might have been passed by 
]cteveQue officers acting under the provisions of Regulation VI of 1831 
prior to the enfranebisement of such inams. 

• Altboogh Regulation 11 of 1806 had expressly declared that the lands 
attached to the office should be inalienable from the office, it happened in 
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some instaaces that while one member of a family was recognized as tha 
ofiBce-holder, other members enjoyed parts of the inam lands which 
constituted the emoluments of the office. This enjoyment was not and 
could not be recognized as legal (Circular Orders, Board of Revenue, 26bh 
October 1858 ; 19th March 1852 ; Macleane’a Standing Orders of the 
Board of Revenue, p. 244 ; Ahjmalumniaul v. Vencatoovien), (1) and could 
only be hehl hy sutferance on the part of the persons actually appointed to 
the office. Where the persons having hereditary claims were rejected as 
disqualified or removed for misconduct, they had no claim to the emolu¬ 
ments and ordinarily did not enjoy them. When a stranger was appointed 
bis appointment did not create an hereditary claim in his descendants, and 
in some instances it may have been temporary or provisional. 

The facts of the case now before the Court in appeal appear to be the 
following: — 

[261] The office of barnam in the village of Pedda Settipalle was 
actually held by three persons ; but there were three other persons, of 
whom one was the person alleged by the plaintiff to be bis adoptive 
father, who were recognized as having an hereditary claim to the appoint¬ 
ment, and who were termed ghair Misldars, or men out of office. In this 
character the plaintiff’s father had obtained or been allowed by the office¬ 
holders to hold some of the inam lands. It does not appear whether the 
three karnams and the three ghair Misldars were or were nob members of 
one family: nor does it appear whether the same lands were uniformly 
held by persons appointed to the office from the several families or branches 
of the family. 

The person alleged to be the adoptive father of the respondent having 
died on the 17th February 1874, the natural father of the respondent 
applied that the inams held by the deceased should be granted to the res¬ 
pondent as the adopted son of the deceased. Another person made a 
claim at the same time. An order was passed by the Deputy Collector on 
17th February 1874, as follows 

There seems to be no reason to grant the inams to petitioners. 
Both the petitioners will have to establish their right in Court, and until 
then the lands should be in siwaijama that is to say, at the disposal of 
Government.’'—Exhibit A. 

The Deputy Collector could not by this order have intended that the 
claim to the inam should be preferred to a Civil Court, What he meanfr 
was bliat the respondent’s status as the adopted son of the deceased should 
1)6 established in the Civil Court before his application in the Revenue 
Court could be disposed of. 

It appears that the Revenue authorities in 1877 saw reason to com¬ 
plain of the lax manner in which the duties were being discharged. A 
report was made by the Tahsildar that some of the office-holders were 
incompetent, and it was suggested that the appellant should be appointed 
fourth karnam, and that he should receive as his emoluments certain of the 
lands attached to the office to which there were no heirs and which 
were then at the disposal of Government,” The Collector sanctioned bho 
appointment of the appellant and directed that he should be put in posses¬ 
sion of inam lands calculated to produce an income of Rs. 100 and 
of which some had in his lifetime been held by the respond6Db’& 
L262J adoptive father. There is nothing to show that the appointment 
of the appellant was provisional. The Collector, although he was by the- 
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rules bound to give a preference to a poraou having an horeditary olaira to 
the office if duly qualified, was ent-it-led to appoint a stranger if fchero was, 
in his judgOQenti. no person having an hereditary claim who was so qualified. 
His order, until it was recalled or reversed, constituted the iiupellant n 
karoaoi as absolutely as if he had been a person who had been entitled to 
preference in virtue of hereditary right. The Inam Commissioner in 1880 
enfranchised in the name of the appellant the inams then held by him. 
Certain persons other than the respondent claimed under the Regulation, 
possession of the lands, hut their claims were rejected ;i,nd the appeal of 
one of them was disallowed. 

In 1881 it was considered desirable that there should bo one kavnam 
only, and the appellant was confirmed as solo karnam ; but one of the 
karnams then dismissed appealed, and, as he bad held office longer than 
the appellant, his appeal was allowed and he was appointed sole karnam 
in substitution for the appellant. 

The respondent brought this suit to recover from the appellant the 
lands which have been enfranchised to him. 

The Courts below have considered whether or not they are at liberty 
in view of the provisions of Section 3 of Act IV of 18G6 to entertain the 
suit, and have held there has been no decision of the Revenue authorities 
wbieh estops from so doing. 

Under a rule of the Board of Revenue, applications made by persons 
aggrieved by an order of the Collector assigning inam lands to an office¬ 
holder, for the revision of that order cannot be entertained after the lapse 
of three years from the date when possession has been given, and assuming 
that the respondent had made an application for the cancelmont of the 
order of 17th October 1877, his application would not have been entertained 
after three years from the date of that order. 

Seeing that the Revenue authorities would nob have disturbed the 
order after three years, although it was nob made inter partes, I think it 
possible they would have understood the order as a decision. But I do nob 
think it necessary to determine this uoint, nor to consider whether, under 
the order of the Board or the general law, the period for an application to 
disturb such an order [263] can be limited, for it appears to me that the 
respondent has not shown any title to the relief which he asks. 

The averment in the plaint that the lands in suit belonged bo the res¬ 
pondent’s ancestors is not s'leported bv any nroof, and in view ol the 
terms of Regulation VI of 1831 cannot, I think, be maintained. 

It may be that in some instances the land is not the emolument of 
the office but a reduction of the assessment. In such a case the Govern¬ 
ment could nob resume the land, but only deal with the assessment. But 
in the case before us the orders of the Revenue authorities show that 
the lands are and were attached to the office, and, though the resnon- 
dent’s father may have improperly obtained possession of them, the 
Government was at liberty to resume them and to confer them on the 
office-holder, and it did so confer them on the appellant through the 

Collector in 1877. 

The respondent is one apparently of several persons who have an here¬ 
ditary right bo the office, and, if he had been appointed to the office before 
the lands were enfranebised, be might have had a foundation for his claim 
to some of the lands in suit; bub he was not appointed to the office, and. if 
he should DOW be appointed to it, the lands have ceased to constitute its 

emolument. 
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On the ground that; fcbe respondent was nob the bolder of the office 
when the lands were enfranchised, I roust hold that he has failed to show 
a title to the lands and that his claim is unfounded. If be had established 
a title, if he had shown that at the time of the enlrancbisement of the inam 
he bad been appointed to the office, the Court would have had jurisdiction 
to determine whether the enfranchisement in favour of the appellant could 
be supported. I would reverse the decrees of the Courts below and dis¬ 
miss the suit with costs. 

Kernan, -T.—I agree with the Chief Justice that the decrees should 
be reversed and the suit dismissed with costs. The plaintiff never was 
either appointed karnam under Regulation VI of 1831, or in possession of 
the land attached to and inalienable from the office under that Regulation. 
His claim now is that be ought to have been appointed to the office and 
put into possession of the lands: under Sections 1, 3 and 4 of that Regulation^ 
such claim was, and still is. in the words of the Regulation and of Act IV 
of 18G6. exclusively “ adjudicable” by the officers of the Government in 
[264] the Revenue Department. Section 3 of the Regulation declares 
that such claims shall not be cognizable by the ordinary Courts of 
Judicature. 

Act IV of 18G6 does not repeal Sections 3 or 4 of the Regulation, as 
far as regards the power given to the Government officers in the Revenue 
Department to appoint karnams. That Act merely enfranchises the lands 
from the condition of service and permits the grant of them by the Inam 
Commissioner free from the inalienability and non-liability to execution 
provided by Section 2 of the Regulation. The ordinary Courts of Judi¬ 
cature cannot determine whether the plaintiff ought to have been appoint¬ 
ed or should be considered as entitled to the office of karnam. I do not 
think the case calls for any decision whether the defendant holds the land 
granted by the Commissioner as his own or as a member of an undivided 
family. 

Muttusami Attar, J.—The question referred for our decision in 
this case is whether the respondent—plaintiff—is, upon the facts found, 
entitled to the possession of the land in dispute. The land was a service 
inam attached to the office of karnam in the village of Pedda Settipalle, 
Prodattur Taluk, Cuddapab District. In 1870 the inam was in the posses¬ 
sion of one Sivannagbari Narasanna, who, though he had a hereditary 
claim to the office of karnam, was then one of the three ghair misldars 
(men who did not hold the office), the duties of the office being discharged 
by three others. Narasanna died in 1874, and the respondent being then 
a minor, bis natural father claimed possession of the inam for him on the 
ground that Narasanna had adopted him. It appears that there was also 
a rival claimant. The Deputy Collector in charge of the division, instead 
of proceeding to adjudicate on the claim under Section 3, Regulation VI 
of 1831, referred the parties to a Civil Court to establish their rights of 
succession to Narasanna and directed that the nett proceeds of the loam 
be credited to Government under the head of siwaijama, so that they 
might deal with them finally as they thought fit. Against this order 
the respondent’s natural father preferred no appeal. In 1877 the Tahsil- 
dar of the taluk complained to the Collector of the inefficiency of the 
office-bearers, and suggested the appellant’s appointment as a fourth 
karnam, adding that the lands of those who left no heirs might to 
annexed to the new office as emoluments. The Collector adopted 
X265] the suggestion and, appointing the appellant as the fourth karnam» 
directed that lands yielding an income of Rs, 100 per annum be placed 
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in his possession. The land now in litigation forms part of them. The 
appellant entered on the duties of his ollioe as the fourth karnam and got 
into possession of the laud in suit in 1877. 

In 1880 the inam was enfranchised on behalf of Government by the 
Inam Commissioner, The respondent asserted bis hereditary claim before 
that officer, but he was referred to a Civil Court with respect to this land, 
the inam being enfranchised in the name of the appellant, who was the 
party in possession. In 1881 the number of karnams was reduced from 
four to one, and the Board of Revenue dispensed with the appellant's 
services on the ground, as is admitted, that he had no hereditary claim to 
the office. It is found by the Courts below that Narasanna bad adopted 
the respondent. It is not, however, clear when bis minority ceased, 
though the plaint conveys the impression that it continued till 1879. 
The question for decision is, whether the respondent is entitled to the 
land because his adoptive father, though a (jhair misldar, had a here¬ 
ditary claim to the office and held the inam now in dispute from 1870 
to 1874. 

It was argued for the respondent that Civil Courts are not competent 
under Section 3, Act IV of 1868, to question the act of the Collector. On 
the other hand, it was contended for the appellant that the title- 
deed issued to him by the Inam Commissioner gave him a valid title to 
the land. As to the enfranchisement, it was in substance a commutation 
of the service tenure into a liability to make a 6xed money payment, and 
it operated only to change the tenure and place the inam on the same 
footing with other private property. The fact that the eofranchisement 
was made with the appellant only shows that, he was then in possession 
as ostensible owner. As to the contention that, under Section 3, Act IV of 
1866, it is nob competent to us to question the Collector’s order of 1877, it 
cannot be supnorted. Reading Section 3 of Act IV of 1866 together with 
Sections 3 to 6 of Regulation VI of 1831, the prohibition seems to me to be 
confined to decisions passed in the exorcise of the judicial powers conferred 
upon the Collector by that Regulation. Tbe order of the Collector in 1877 
can only be regarded, in the circumstances in which it was made, not 
as a judicial decision, but as one passed in the exercise of his general 
C2663 authority over the office of karnam. Again, the removal of the 
appellant from the office of karnam in 1881 and the declaration by tho 
Board of Revenue that he had no hereditary claim are of no avail to the 
respondent, inasmuch as their jurisdiction over the inam had ceased with 
its enfranchisement. If the appellant lawfully held the office and inam at 
the date of enfranchisement, the inam would become bis property. Tho 
substantial question is whether the respondent’s right bad lawfully been 
determined and transferred bo the appellant. By reason of the enfranchise¬ 
ment, the inam is exempted from the operation of Regulation VI of 1831 
by Section 2, Act IV of 1866. It may be that parts of that Regulation are 
not repealed because all the village service inams in the Presidency have 
not been enfranchised. It is therefore open to us, in my judgment, to 
consider whether the respondent’s right was legally determined. 

There is no doubt that the respondent’s father had a hereditary claim to 
the office of karnam, but it does not appear that be ever held it. His heredi¬ 
tary right was regulated by Regulations II of 1806 and VI of 1831. According 
to Section 2 of the last mentioned enactment, all emoluments derived from 
lands annexed by the State to hereditary village offices were inalienable 
from such offices either by mortgage, gift, sale or otherwise, and all trans¬ 
fers which were thereafter made by the holders of such offices were null 
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and void. The nossession of the respondent’s father, then as a ghair misl 
karnacn from 1870-74. was contrary to the Resuladoa and therefore illegal. 
It was probably due to an arrangemeot made witb the office-bearers, not 
uncommon in this Presidency, whereby the office-bearers discharged the 
duties of the office, but its emoluments were divided by them with their 
co-sharers. Sucb an anangemeot being, however, null and void according 
to the Regulation, the respondent's father had no legal right to continue 
in possession, and the Collector was at liberty to put an end to it at any 
time and re-attach the land to the office from which it was illegally severed. 
Kven according to the Standing Order of the Board of Revenue, which as 
a matter of policy enjoined consideration to the party in possession, 
Collectors were required, in cases where persons doing no duty were enjoy¬ 
ing the profits of the office, to restore the emoluments to persons who 
actually performed the work when a lapse took place. 

[267] According to the law, therefore, as it stood prior to the enfran¬ 
chisement of the inam, a right to the land could only be legally acquired 
through the right to the possession of the office, and neither the respond- 
en'.'s father nor the respDndent had then any vested interest in the office 
to sustain an action in the nature of an ejectment. It may be that the 
respondent’s father and the respondent had the chance of a reversion in 
case there was a vacancy among the office-bearers and the respondent 
was qualified for the office when the vacancy occurred. Neither event 
happened in this case. The event that actually occurred was the nomina¬ 
tion of an additional karnam owing to the incompebency of the office¬ 
bearers whom the Collector was entitled to dismiss. These, who had a 
veste'i right to claim possession, did not think it fit to impugn the arrange¬ 
ment. The respondent! according to his averment was then a minor, and 
it cannot be held that an arrangement made under such circumstances to 
ensure an efficient performance of the duties of the office was illegal. 
But our attention is drawn bo the orders of the Board of Revenue that, 
when a stranger to the family is appointed on the dismissal of the incum¬ 
bent for the time being for misconduct and owing to the absence of 
qualified persons who have not participated in it, he should be appointed 
with the proviso that his appointment was to last only as long as the life 
of the dismissed servant, and that females and minors may be ap¬ 
pointed, the duty of the office being temporarily performed by deputy. 
Although if the appellant’s appointment was made provisionally or tem¬ 
porarily it might make a difference, still it was not so made in this case. 
The question is—is such appointment illegal ? Thera is nothing either in 
Regulation II of 1806 or VI of 1831 to warrant the conclusion that the 
permanent appointment of a stranger is illegal, when there is no one duly 
qualified for the office in the family having hereditary claim. 

It is provided by Regulation XXIX of 1802, Section 7, which 
apnlies to the office of karnam in permanently-settled districts, that in 
case of incapacity the heirs of the lasb karnam need not be chosen and 
that landholders shall be free to exercise their discretion in the nomi¬ 
nation of persons to fill vacancies. Though it was nob extended by 
Section 7 of Regulation II of 1806 to districts of which the revenue 
was nob permanently fixed, there is no reason to think, as pointed out 
by the learned Chief Justice, when the [268^ whole Regulation is con¬ 
sidered, that the intention was bo deny to the Collector the discretion 
which a zamindar or proprietor had. 

The Standing Orders of the Board ooxi only be regarded.as suggesting 
cases in which a strict enforcement of the law in protection of the right 
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vesting in the State to the oerformanoe of the duties of tlie office by a 
•qualified person in the family may be temporarily waived either on grounds 
bf policy or from oonsiiieration due to the family having a hereditary 
claim to the office. It seems to me that tliey cannot be reiiarded by a 
Court of Justice as part of the Regulations so as to invalidate an act 
permitted by them, though they might bo accepted as grounds for depart¬ 
mental interference. Even assuming that the Collector’s act was not 
iHiUthorised by his superiors, the respondent took no action to impugn it 
for three years. 

It was ruled by the Board of Revenue that no incumbent should be 
ousted from his office by reason of defective title if he had held it 
-continuously for three years. 

On these grounds I am also of opinion that the respondent—plaintiff 
“is not entitled to the possession of the inam. and that the aDpellanc's 
Appointment was legal owing to the respondent’s incompetency when it 
was made. 

Brandt, J.—The respondent-plaintiff—does no doubt allege in his 
plaint that his alleged adoptive father was inenjoynnenb of that part of the 
land, the holding of which land free of assessment constituted the emolu¬ 
ments of the office of karnam, for possession of which respondent sues. 

But the respondent does not allege that his adoptive father ever held 
the office of karnam. 

From the exhibits filed in this case, which have now been more fully 
explained than they were at the hearing of the appeal by the Divisional 
Bench it would appear that there were three working karnams,while three 
•others, of whom plaintiff’s adoptive father was one. were <jhnir niisldars or 
“ nob registered ”—not office-holding—karnams, though they enjoyed some 
portions of the rent-free lands. 

There is nothing to show bow long the respondent’s minority lasted, 
and nothing to support the suggestion of the District Judge that the 
appellant was appointed, ad interim, to perform the duties of the office 
-subject to disposal of repondenb’s application. The [269] appellant was 
.appointed on the ground that another karnam was required in addition to 
the then working karnams, who were three in number: and the 
fact that the appellant’s services were in 1881 dispensed with under the 
orders of the Board of Revenue, one of the former three working karnams 
being appointed in his place, does not appear to me in any way to help 
respondent’s case. 

The effect of the enfranchisement, by and under Madras Act IV of 
1862, of all inama of the classes described in Clause 1, Section 2, of Madras 
Regulation IV of 1831, * c., of personal and hereditary grants of money 
or land revenue conferred by Government in consideration of (past) ser¬ 
vices rendered to the State or in lieu of resumed privileges, was, as is 
‘•stated in Cherukuri Venkanna v. iff. Ij- Narayana SB.strulu, (1) to remove 
from the claimants the disabilities to sue in the ordinary Courts of 
-Judicature which Regulation IV of 1831 and^the Acts explaining it had 
'■imposed:” and the Court went on to say that No authority, however, was 
•riven to the (Inam) Commissioner to determine the rights of the claimants. 
•The effect of his act, as explained by Madras Act IV of 1862, was to divest 

Governor in Council of the jurisdiction to determine such claims and 
to vest the power of determining in the ordinary Courts. 

^ Again Madras Act IV of 1866 recited that whereas in this Presidency 
• pertain inams attached to hereditary and other village offices had been and 

(1) 3 M.H.O.R. 337. 
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may be enfranchised from fche condition of service, the loam Gotomissioner’s 
title-deed should be deemed sufficient proof of the enfranchisement of such 
lands from the condition of service, and exempted lands so enfranchised 
from the operatiori of Madras Regulation VI of 1831 which had, among 
other things, excluded from the cognizance and jurisdiction of the ordinary 
Courts determination of claims to such offices and to the emoluments 
attached thereto. 

The District Munsif in his judgment in this case, which I admit is a 
well-considered judgment on a subject open to some doubt, says that he 
does not see why the decision of this Court above quoted, and another to 
the same effect, should not hold good in the case of inams formerly held 
on condition of service, as in the case of inams given for past s6rvice8, or 
in lieu of resumed privileges. 

[270] And this view appears to meet the approval of my learned 
colleague at whose suggestion this case is referred to the Full Bench, viz, 
that it was the intention of the Legislature as well as of the Bxecutivd 
under whom the Inam Commissioner acted, that any person who could 
have sued before the Collector for the office (of karnam in an unsettled 
district) and its emoluments prior to the enfranchisement, can now enforce 
his right to the enfranchised lands through the Courts,” provided that the 
claim of such person bad not been considered and rejected by the Collector 
before the enfranchisement of such inam. 

It is conceded that there need not have been a formal adjudication in 
a suit brought as such under Madras Regulation VI of 1831. but it is said 
there must have been an order to which the claimant or some one on his 
behalf was a party and against which he might have appealed ; that a mere 
order of appointment (and an appointment made in pursuance of that 
order 7) is no decision (andthe appointment no valid appointment?) at all. 

It appears to me that there is a very material difference between 
inams of the class and description specified in Regulation IV of 1831. and 
those described in Regulation VI of 1831. Whether or not inams of the 
former class were, as my learned colleague suggests, as much at the 
disposal of Government as the latter, I do not think it necessary now to 
consider. 

The respondent’s claim may, I consider, be disposed of on the follow* 
ing grounds:— 

He fails, as it appears to me, to make out any title at all. He does 
not set up a case of trespass, or of fraud on the part of the appellant. 
Allowing that the person who, he says, adopted him enjoyed part of the 
lands attached to the office of karnam,—and that he had a claim as good 
as, or better than, others of the family, an outsider was appointed to the 
office of karnam in 1877, and in virtue of that appointment obtained 
possession of tbe emoluments then attached to such office ; while he so 
held tbe office and emoluments, Government enfranchised tbe service inam 
land and allowed the then office-holder to retain the land at less than the 
full assessment. Enjoyment of the emoluments intended as remuneration 
for the office of karnam by persona not doing the duties of the office was 
contrary to the express intention and provisions of Regulation VI of 183U 
and the mere enjoyment of [271] part of such emoluments by the respond* 
ent’s father does not, in my opinion, give any support to tbe respondent 8 
present claim. 

The appellant was whether properly or improperly as regards th® 
claim of the respondent, appointed karnam by the Revenue authorities* 
There was, so far as appears, nothing to prevent the respondent from 
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presODbiDg a formal olaim to, or from suing for the ofiioe in the Courts of 
the Bevenue odaoers after the data of the appellant’s appointment and 
before the land was enfranchised, and I do not think that because there 
was no formal adjudication on the respondent’s olaim to the office, we can 
regard the appointment made as no appointment at all. 

The only ground then on which as it seems to me the respondent’s 
case can be put is, that Government intended that the lands which had 
hitherto been held free of assessment as remuneration for karnam’s 
service, but which were enfranchised on condition of payment of 5/8th3 of 
the full assessment when the lands \Yer 0 severed from the office, should 
be made over to the families of the hereditary karnams. 

I think it may be taken that such lands were enfranchised in favour 
not of the family generally but of the office-holder for the time being, in 
which case they would presumably descend not to all the members of the 
family, but to the branch or heirs of the person in whose favour it was 
enfranchised. This would fully satisfy the requirements of the Acts of 
1862 and 1866 as to such property “being placed in the same position as 
other descriptions of landed property, in regard to their future succession 
and transmission,’’and in the absence of any express intimation of an inten¬ 
tion, or enactment that such lands wore enfranchised subject to decision 
by the Civil Courts as to which member of the family might at the time 
of enfranchisement have had the best claim to the office, though not 
actually at that time holding the office, I am not prepared to hold that 
it is open to a Civil Court, after enfranchisement, to adjudicate on claims 
for the determination of which it would bo necessary to decide that one 
person was at the time of enfranchisemenc entitled to the office from 
which the emoluments of the office have now been severed, and there¬ 
fore entitled to land to which the obligation of service no longer attaches, 
in preference to another, who, at the time of enfranchisement, [272] held 
the office in virtue of appointment made by an authority competent to 

make it. , . u t 

Hutchins, J.—Having stated my views at some length when 1 

proposed to refer this case to a Full Bench, I shall not again travel over the 
same ground, more especially as no other member of the Court has adopted 
them, and my individual opinion is probably wrong and, ac all events, has 
ceased to be of any importance. 

The facts of the case turn out not to be precisely what was represent¬ 
ed to Mr, Justice Brandt and myself at the former hearing, and I am not 
prepared to sav that this particular plaintiff ought to recover. I have not 
thought it necessary to considar this point because I understand, and 1 am 
glad that it is so, that my learned colleagues, or at all events a majority 
of them, have seen their way to determine the case on the broad issue 
which I brought before them, and to re-affirm the principle that no person 
can recover in the Civil Courts an enfranchised village-servant s inarn, 
unless he was himself the holder of the office, or (possibly) in possession 
of the land at the time of the enfranchisement. ^ 

The principle and the consequences of this proposition will be best 

seen by putting a simple concrete case, based on the facts of the present 
case, but without some which merely tend to complicate it. A, the vil¬ 
lage karnam, died shortly before the enfranchisement. B, his adopted son, 
applied to succeed him. Without deciding the question, although in ray 
opinion he was bound to have decided it, the Revenue officer referred him 
to a Civil Court to establish his adoption. Meanwhile be ordered the 
assessment of the land to be collected and credited to Government as 
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siwaijfima—this was a raere provisional arrangenDent and certainly did not 
amount to a rejection of the claim. Subsequently, though not as a mere 
provisional arrangement, a stranger was appointed and took possession of 
the lands and office. The enfranchisement followed and the Inam 
Commissioner thereby released the land from the condition of service and 
commuted the Government’s claims upon it to a quit-rent. The adopted 
son having est.ahlishod his adoption now clainas the land. My learned 
collnagues consider that he c*innofi recover it because he was never in 
oiliee. My view is that he can recover it, because he was clearly entitled 
to thn land<5 (as well as to the office, although that is no longer in aues- 
[273] tion) unless for some reason the Government by its officers chose 
to reject his claim, because the lands have now been enfranchised from 
the condition of service, and because such claims to the lands (though not 
to the office) have again become cognizable by the Civil Courts, subject 
only to one condition, u?>., that they shall respect the decisions of the 
Eevenue Courts. 

Suppose a still simpler case—that A died only in 1879 and that B, 
instead of being an adopted son, was the natural son and undoubted heir 
of his father; that for sonae reasoo B could not or did not come forward 
until 1880, when the stranger had been appointed and the land enfranchis¬ 
ed. Assuming B to have been capable of performing the service he would 
undoubtedly have recovered both the lands and the office if he had sued 
before the Collector. Are we to take it that the Legislature, by ro-trans- 
ferring to the Courts the cognizance of claims to the lands, intended to 
prevent such claims from being litigated at all and to vest the lands 
absolutely in the office-holder for the time being? If that was the inten¬ 
tion, what is the meaning of the provision that decisions already passed 
must be respected ? It seems to me both a useless and a ridiculous 
provision, unless, in the absence of such a decision, the Civil Courts are 
to entertain and determine all claims just as they would if the condition 
of service had never been imposed and the lands never exempted from 
their jurisdiction. 

The Act must be construed with reference nob only to the previous 
positive enactments, but to recognized custom and the established practice 
of the Revenue Courts. It is quite true that the early Regulations no¬ 
where mention that the office ofkarnam in unsettled estates is hereditary, 
and I entirely agree that, with regard to settled estates, the primary ob¬ 
ject of Regulation XXIX of 1802 was *' not to make the office an heredi¬ 
tary one but to prescribe rules for having the office 61led up and the duties 
thereof efficiently discharged.” The reason was that the hereditary cha¬ 
racter of such office was the established common law of the country. 
Regulation VI of 1831 itself describes the offices as essentially hereditary. 
There was no need to introduce by enactment the hereditary princinle of 
succession ; on the contrary all the legislation on the subject was design¬ 
ed to r>revent this principle being pushed to such an extent as to defeat 
the condition of service. [274] I need not refer to authorities bo show 
that it continued to be recognized by the Revenue officers. So strongly 
were they impressed with theabsolute hereditary right that, until lately, 
the Executive did not consider itself at liberty to reject claims which had 
been allowed to remain dormant for very long periods indeed. It was 
only in 1880, I think, that it introduced a species of limitation by declaring 
that, after holding office without dispute for three years, a karnam should 
be maintained undisturbed for life. But even then the unsuccessful 
claimant could come forward again after bis rival’s death. 
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Jt! waa probably on similar grounds thattbe Executive did not 
ooQsidor itself at liberty entirely to ignore tlio claims of a female or minor. 
Up to the passing of Regulation VI of 1831 such claims seem bo have been 
recognized by the Civil Courts. Tlie contrary view was first laid down by 
the Sadr Court in 1844. but the Revenue authorities seem to have conti¬ 
nued to follow the old practice, not being bound by the later decision of 
the Sadr Court. But it is not necessary to discuss this question in the 
present case, as it does nob affect the construction of Act IV of 1886 
(Madras). 

It is however important to bear in mind one other circumstance, and 
that is, that very many of these inam lands were not orginaliy granted as 
remuneration for services, but were the private lands of the family. In 
such cases the family was bound bo supply a person competent to perform 
the services and the services were remunerated, not by a fresh grant 
of Government land, but by a remission of the assessment on the 
family patta. One of the commonest questions in some districts was the 
question whether the land itself, or only, its assessment, formed the ofiice- 
holder’s emolument. In the latter case some other arrangement than 
the deduction of the assessment from the patta had to be made upon the 
appointment of a stranger, or the deduction was made from the stranger's 
Own patta, and notwithstanding the apparently stringent provision in 
Regulation VI of 1831 that the emoluments shall nob be diverted from the 
office, nothing was commoner than to find a number of ghair misldars, as 
they are called, in enjoyment of shares of the inam. A (jhair viisldar I 
understand to be a registei'ed member of the family hereditarily enbitlci ; 
he is registered, not as the actual office-holder, or viisldar, but as a person 
holding a portion of the inam lands who has a claim to be [276] considered 
in the event of another karnam being required. That this is the received 
interpretation may be gathered from the Deputy Collector’s order of October 
1877 (I) in this very case. After sanctioning the appointment of the 
defendant he goes on to say that any of the misl karnams who is found 
quite incompetent may be included in the ghairmisl. and a competent mao 
out of the gkair misldars transferred to the viisl. I do not of course say 
that such an order, or the practice which it recognizes, is in accordance 
with the principle of Regulation VI of 1831. although that Regulation 
nowhere prohibits the joint enjoyment of the whole family which supplies 
the working member, but the practice shows that great difficulty arose io 
carrying out that principle, and I believe that it was this practical difficulty, 
as much as anything else, which led to a system of cash salaries being sub¬ 
stituted for grants of land or land revenue. If I am right in this belief, 
surely it bends to confirm my view that by the eofranchiseraent the Govern¬ 
ment simply commuted its claim and left to the Civil Courts the difficult 
task of adjusting the several claims upon the land. 

Again, if the Government intended to confer the land absolutely on 
the office-holder for the time being and his heirs, why did they impose 
only a favourable quit-rent? They still give the office-holder emolu¬ 
ments by way of salary which they consider adequate remuneration for 
his services. Why should they nob have resumed the land absolutely, 
unless itwas that they knew that in a very large number of cases others 
than the actual incumbent bad good claims upon it? 

I do not at all shut my eyes to the many difficulties which my view 
involves. Where there are several persons equally entitled, for instance, 
it would be a difficult question whether they should all share the land, or 
if not, on what principle the Courts should discriminate between them. 
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I am not. sorry therefore that my opinioQ has nob prevailed, but as I find 

myself unuble to subscribe to the view of the rest of the Court, I have 

feir, hound to record my dissent. That my opinion does not materially 
differ from that held by the Inam Commissioner and Revenue ofi&cers 
acquainted with the former practice, may be gathered from the fact that 
in this, as in most similar cases, the claimant was expressly referred to 
the Civil Courts by the Commissioner. I believe I have also come across 
cases in which Collectors refused to exercise their [276] jurisdiction 
under Re£>ulabion VI of 1831 on the ground that it was about to be 
transferred to the Civil Courts, which could very much batter adjudicate 
between rival claimants. 


8 M. 276. 

ORIGINAL CIVIL. 
Before Mr. J 2 i$tice Kernan. 


Ex parte PiNSENT. In re DORASAMI V. VENKATASAMI AND OTHERS.* 

[6th February, 1885.J 

Civil Procedure Code, Sections 386, 344. 63B-~Dischar(fe of judgment-debtor arrested 
under decree of High Court. 

A judgment-debtor having beon arrested in execution of a decree of the High 
Court in its Original Civil Jurisdiction and brought before the Court under the 
provisions of Section 336 of the Code of Civil Procedure, claimed to be discharged 
on the ground that he intended to apply to the Court to be declared an insolvent 
either under the provisions of chapter XX of the Code or of 11 & 12 Viet., o. 21: 

Held that the judgment-debtor on expressing bis intention to file a petition 
and schedule under 11 & 12 Viet., c. 21, and complying with the conditions of 
Section 336 of the Code of Civil Procedure was entitled to be discharged. 

[R.. 14C.L.J. 572 (575) = 12 Ind.Gas. 305.] 

On the 6tb of February 1885 C.P. Pinsenb, a defendant in suit 165 
of 1885, having been arrested in execution of the decree in the said suit 
and oroduced before Kernan, J., an application was made by bis Solicitor 
(d. Champion) for his discharge under the provisions of Section 336 of the 
Code of Civil Procedure. 

JUDGMENT. 

The following judgment was delivered by 

Kernan, J.—The defendant being brought before the Court, arrested 
in execution, applies to be discharged from custody, stating, under Sec¬ 
tion 336 of the Code of Civil Procedure, his intention to file his schedule 
as an insolvent under the general jurisdiction conferred by 11 & 12 Viet., 
c. 21. or under Section 344 of the Code of Civil Procedure. Though it 
cannot be said that Section 344 and the subsequent sections of that Act 
do nob in terms, by the reference to Section 344 in Section 336, apply to 
the High Court, yet under Section 638 the jurisdiction of tbs High Court 
in insolvency is not interfered with by the Act. 

[277] This being so, the High Court, acting under 11 & 12 Viot., 
c. 21, has power to entertain a petition by a defendant who, if he so desired, 
might have acted under Section 344 and been declared insolvent. 

This result probably was not contemplated by the Act, but as the 
jurisdiction in insolvency under 11 & 12 Viet., c. 21, is preserved, the only 

•C.S. 165 of 1884. 

l&O 



MALLAMMA V. VENKAVl'A 


8 Mad. 278 


UL] 

oonatruotioQ to ba put upou Saotion 330 and Sootion 344, so as to prevent 
ooofusion of jurisdiotion in inaolvenyy and to carry out tlio object of 
Saotion 336, is to hold that, in the Presidency towns, a defendant arrested 
and brouRht before the Court on stating his intention to tile his petition 
and schedule in insolvency within the time tixed by Section 330 shall be 
disoharged on giving security. If ho does nob lilo such petition and 
Bohedule, then the consequences contonnilated by Section 330 shall follow. 

Section 336 is a substitution for the section of Act VITl of 1859, 
which enabled a debtor to be discharged upon surrendering all his 
property as directed by that Act. By adopting the above construction, 
the rights and remedies of both plaintiff and defendant are preserved 
and the object of the Legislature is carried out. 

Let the defendant on complying with the conditions of Section 
336 of the Code of Civil Procedure be discharged. 


8 M. 277 {F.B.). 

APPELLATE CIVIL—PULL BENCH. 

Before Sir Charles A. Turner, Kt., Chief Justice, Mr. Justice 
Keman, Mr. Justice Miittusami Ayyar, Mr. Justice UxUchins, 

and Mr. Justice Brandt. 


MallamMA [Plainti^] v. Vbnkappa {Defendant).* 

I.l2th October, 1883, and 20th December, 1884.] 

Civil Procedure Code, Section 258— Contract to certify satisfaction of decree^Breach — 
Suit for damages. 

The provision in Section 258 of the Code of Civil Precedure, 1882. which forbids 
any Court to recognise a payment under, or an adjustment of. a decree, unless 
certified to the Court esecuting the decree, does not debar a suit for damages for 
a breach of a contract to certify. 

IF., 13 A. 339(342) ; 12 M. 61 (62); 12 Ind. Cas. 364 (365) =7 N-L.R. 136; R.. 11 B. 6 
(32) (P.B.): 20 M. 369 (371); 2 M.L.J. 221 (225) ; D., 10 B. 155 (163): 11 U. 469 
(471); 18 M. 26 (27).] 

[278] This was a small cause suit for Rs. 42, referred under Section 
617 of the Code of Civil Procedure, for the decision of the High Court, by 
T. Bamacbandra Bau, District Munsif of Gooty. 

The case was stated as follows. 

** The document on which the suit is based runs thus :— 

*** Agreement executed by Mankali Venkappa, Inamdar of Sangala 
to Ohinna Ramanoa, son of Siddana Tippanna, residing at Dosaludiki, 
Gooty Taluk, on 11th Vysakha Bahula of the year Vishu. 

According to the agreement of compromise filed in Original Suit 
No. 122 of 1880 on the file of the District Munsif's Court at Gooty, my 
inam and pabba lands cultivated by you should be enjoyed by you this 
year, and the Government assessment paid by you, and the lands given 
Up to me next year. On these terms we have both compromised this 
day, and you have given up to me out of these lands the inams in the 
Sikayapampu, the inam and patta lands in the Peddovodlu, the Mitta- 
^yilu, and the Semkalammachenu ; adjoining the village, and you have 
l^etained in yo’ur possession only the Semhalammatala on which the betel 
garden is standing. Therefor© I shall pay the Government assessment, &c., 
payable by you for the said lands this year. I shall pay the assessment 

* Refereed Case 4 of 1663« 
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after cleducran^ the assessment for the year Vikraoia. The Semhalam- 
matala having the betel gardea should be given up to me by the 15th 
Ohaitra Sutlba of year Chitrabhanu. I shall also get dismissed the decree 
obtained against you in Court. This U the agreement executed.’ 

“The decree last referred to is admitted by both parties to be that 
it) Original Suit No. 15 of 1880 on the hie of this Court. Ramanna. 
iu whose favour the agreement was executed, is dead, and plaintiff is hig 

widow. _ • 3 j 1 ’ 

“ The plaintiff urges that the defendant \eQkappa enioyed the lanaa 

nn ler the agreement, and yet executed the decree in Original Suit No. 15 
of 1880 against her {decree execution petition No. 322 of 1882), and re¬ 
covered Rs. 41-9-0 from her, and therefore seeks to recover Rs. 42, being 
the loss sustained by her by defendant having wrongfully enjoyed the 
lands. 

“The defendant admits the agreement, and alleges that the lands 
were not made over to him under it. At the hearing, his vakil further 
pleaded Section 258 of the Code of Civil Procedure as a bar to plaintiff’g 
suit. 


[279] “ As to the facts, I am clearly of opinion from the evidence 
that defendant obtained possession of the lands under the agreement, and 
that, but for the point of law raised, plaintiff is entitled to recover the 
damages sued for. 

“ We next come to the point of law whether Section 258 of the Code 
of Civil Procedure bars this suit, and enterbaiping doubts about it, I beg 
to refer it for the decision of the High Court, at the instance of defendant. 

“It is urged by plaintiff's vakil that there was no direct adjustment 
of the decree under the agreement in question. The case Kunhi Motdin 
Koiti v. Ramen Unni (1) seems to support him. In my opinion there was 
only * a promise’ that satisfaction of the decree would be certified at some 
future date. But there was no payment‘in adjustment of the decree, 
nor anything ‘ earned to the credit of the judgment-debt,’ although plaint¬ 
iff’s husband ‘ may nave depended upon the promise’ of defendant being 
performed and upon * an adjustment being made as the ultimate effect of 
agreement. It may also be urged that defendant could not have pertified 
the adjustment till after he cultivated the land and reaped the crop on it 
unmolested. 


“ In the case Davlata v. Ganesh Shastri (2) it was held that suits 
like the present one, were maintainable under Section 258 of the Code of 
Civil Procedure as it stood before it was amended by Act XII of 1879, 
bub doubts were expressed whether this would be the case under the 
amended section. 

“The question referred for decision is, ‘ Is the present suit maintain¬ 
able?’ Contingent upon the opinion of the High Court, I decide it in 
the affirmative, and decree for plaintiff as sued for with costs.” 

The case was heard by a Division Bench (KiNDERSLEY and HUT¬ 
CHINS. JJ.) on the 17th July 1883 and was referred for decision to the Full 
Bench on the 30bh July. The following judgments were delivered : 

KiNDERSLEY, J.—At the time of the Full Bench decision iu 
Viraraghava v. Subbakha (3) I had not observed the varbp.1 alteration, 
of the words “ such Court” to “any Court.” I cannot feel sure 
that the alteration would make any difference. Having regard [280] 


(1) 1 M. 203. 


(2) 4 M. 295. 
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to i^uaportace of the question, and to tlie existence of a Full 
^ob deoiBiOD on the section as it stood before the amendment. I think 
the oasd should be referred to the Full Bench. 

Hutchins, J. The plaintitl's husband and the defendant entered into a 
isanama in Original Suit 122 of 1880, reciting among other terms that 
the former should give up to the latter at once two out of three plots of 
Und, and that the latter should certify satisfaction of the decree in 
Odginal Suit 15 of 1880 which he held against the former. Satisfaction 
was not certified, but the decree in Original Suit 15 of 1880 was executed. 
The plaintiff now sues for damages caused by the breach of defendant's 
promise, equivalent to the profit which she might have made out of the 
land if It had not been given up in consideration of defendant’s promise. 

The decision of this Courc in Arunachelia Pillai v. Appavii Pillai (l) 
was under the Code of 1859 and has been practically overruled by Vira.’ 
“^ghava v. Sttbbakka (2). The latter case, however, was decided under the 
Code of 1877 before its amendment by Act XII of 1879. A later case to 
the same effect is reported—MusuUi v. Shekaran (3). 

The High Courts of Calcutta and Bombay have also dissented from 
Atunachella PiLlai v. Appavu Pillai {G^namani Dasi v. Prankishori Dasi (4) 
Galawad Chanda Bhai v. Bahimtulla Ja-mal Bhai) {b). In the former 
case, Couch, C.J., and the majority of the Court held that decree-holder was 
under a duty to certify a payment even without an express promise, and. 
It he obliged fche debtor to pay a second time, became a trustee for the 
debtor for the payment which had not been appropriated tc the decree. 
Both these oases were decided upon the Oodo of 1859. 

In a later Bombay ce.ee—Davalata v. Ganesh Skastri (6)—decided 
under the Code of 1877 before its amendment, the Court held that the view 
which it had taken under the old Code, viz., that such money might b© 
recovered, had been clearly adopted by the Legislature, but it was intimat¬ 
ed that the case might have been differentiv decided if it had falien under 
the amended provision introduced by Act XII of 1879. 

[281] Then came the case of Patankar v. Deoji (7), when, with much 
regret, the same High Court held that suit for the recovery of such money 
was barred by Section 244 of the Code of 1877 and the last paragraph of 
Section 258 as amended. 

The present case falls under the Code of 1882, in which Section 244 
and the amended Section 258 are re-enacted verbatim. The former section 
requires that all questions arising between the parties and relating to the 

.discharge or satisfaction of the decree shall be determined by 

order of the Court executing the decree and nob by a separate suit. The 
latter section, after providing that the decree-holder shall certify all pay- 
uients under a decree which may be made out of Court, and that the debtor 
may takeout a notice to compel him to make eucn a certificate, proceeds 
thus :—“ No such payment or adjustnaeno shall be recognised by any 
Court unless it has been certified as aforesaid.” The word any has been 
substituted for sitch, which occurred in the Code of 1877. and tne prohibition 
which formerly applied to the executing Court only has been deliberately 
extended to other Courts. No Court can now recognize an uncertified 
paymeut, and no question relating to such satisfaction can be determined 
in a separate suit. 

I am , therefore, disposed to think that the present suit will not lie. 

ijdDB.M.a.O.'B. ’iBS. 12) 6 397. (3) 6 fil. 41. (4) 6 B.L.B. 228. 
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The question will be referred to the Full Bench as desired by M», 

Justice Kindersley. ^ 

The case was beard by the Full Bench (TURNER, C.J., Kernan, 

Kindersley, Muttusami Ayyar and Hutchins, JJ.) on the 12th 
October 1883. 

Mr. Subramanyan, for plaintiff. 

Sadagopacharyar, for defendant. 

JUDGMENT. 

On the 20th December 1884 judgment was delivered by 

Turner, C.J.—It may be that the object of the Legislature, in 
enacting Section 258 of the nresent Civil Procedure Code, was to give 
effect to the policy which had been already approved in the enactment of 
Section 244. It was accepted as desirable that, when proceedings had 
been instituted, the rights of the parties in reference to the matter in issue 
should he finally and conclusively [282] determined, and that no occasion 
should be given in the execution of decrees for the institution of fresh 
proceedings. 

But to deprive a person, aggrieved by what is apparently a fraud, of 
a right to have recourse to tiie Court, the intention must be clearly ex¬ 
pressed, and we must not carry the prohibition beyond the terms of the, 
law. 

The question which we have to consider is, whether, when a pay¬ 
ment has been made or a new contract entered into for the purpose of 
satisfying a decree, and the object has failed by reason that the provi¬ 
sions of the law which are essential to its recognition as a payment or 
satisfaction of the decree have not been complied with, the person in¬ 
jured is deprived of a remedy by suit. 

It appears to us that the grounds on which we held that such a suit 
would not be precluded by the provisions of Section 244 still obtain. In 
bringing the suit the plaintiff does not aver that a decree has been satis-, 
fied by the payment or contract. His case is that the decree was not 
legally satisfied. He raises no question as to the execution, discharge or 
satisfaction of the decree. He alleges only an intencion that it should be 
satisfied—an intention to which the decree-holder might have given, but 
did not give, effect. 

We have then to confine ourselves to the language of the amended 
provisions of Section 258. 

Those provisions are so worded that full effect can be given to them 
without construing them to debar the institution of a suit for the reco¬ 
very of money paid or damages for breach of the contract to certify. 

The words of Section 258 are as follow :—“If any money payable 
under a decree is paid out of Court, or the decree is otherwise adjusted 
in whole or in part to the satisfaction of the decree-holder, or if any pay¬ 
ment is made in pursuance of an agreement of the nature mentioned in 
Section 257-A, the decree-holder shall certify such payment or adjustment 
to the Court whose duty it is to execute the decree. No such payment 
or adjustment shall be recognized by any Court unless it has been 
certified. 

The term “payment” may mean either the act of paying money or 
the act and its result, the satisfaction of an obligation ; the term " adjust¬ 
ment ” is susceptible only of one meaning, an act and the result. 
Reading the terms together and interpreting the one [2833 hy other, 
they would be properly construed as having a like meaning, and thus givd 
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iuU effoot fco the word “suoh,’’ which onBnes the berms with which it ia 
oonneotel to the sense in which they are used in the preceding paragraph 
of the section, wh'^re the payment is described as a payment of raouey 
■payable under the decree and paid out of Court, and the word *' adjustment” 
as an adjustment of the decree in part or in whole to the satisfaction of 
the judgment-debtor.'^ The words " any Court ” substituted for the words 
‘ suoh Court” are not deprived of a sufficient meaning by this construction, 
for whereas the words “ such Court ” ware held to mean only the Court 
executing the decree, there are other oases in which it could with equal 
propriety be held that in the absence of a certificate a decree should be 
deemed unsatisfied ; for instance, if a suit were brought for the administra¬ 
tion of the judgment-debtor’s estate, it might be incumbent on the Court 
to determine whether or not a particular decree bad been satisfied, 
and tho same question might arise in the winding up of a company. In 
these cases the Oourb mav be a Court other than the Court executing the 
■decree, or, if it wa\*a the same Oourb, it would not be engaged in executing 
the decree. The conclusion, then, at which we arrive is that, at least 
between the parties and their privies, a decree shall he treated by every 
Court as unsatisfied by a payment or arrangement out of Court, unless its 
satisfaction is certified. It is not necessary for us at present to determine 
whether these sections are intended to apply to persons other blian parties 
to the decree or their privies : hut if future legislation is resorted to, the 
effect on the rights of such persons will, we trust, receive consideration. 
The law remains, for our present purpose, substantially as it was before 
the substitution of the word “ any” for the word ” such,” and the same 
reasons influence us in holding the suit maintainable as are expressed in 
our decision in Viraraghava v. Subhakka (l). Had the legislature intend- 
-ed to deprive the judgment-debtor altogether of his remedy, we are entitled 
to expect that plainer language would have been used. It might have 
been enacted that no separate suit should lie for the recovery of an 
unsatisfied payment, or words to the like effect might have been 
■employed. 

The Munsif will bs informed that the suit will lie. 
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[284] APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and 

Mr. Justice Hutchins. 

Narayana {Defendant No. 1), Appellant v. Narayana 
{Plaintiff)^ Respondent.\ [12th December, 1884.] 

Malabar laiu~Kanam tenure-improvements—Trees of spontaneous growth—Redemp¬ 
tion suit'^Costs of ascertaining value of improvements. 

Accordiog to Malabar custom, kaoams (mortgages) must, on tfae expiry of the 
term, either be discharged or renewed. 

On redemption of a kanam, the kanam-holder (mortgagee) is not entitled 
to claim under the bead of improvements, the value of trees of spontaneous 
growth. 

In suite to redeem land demised on kanam tenure, on piyment of the value of 
improvements, the costs of the adjudication necessitated by tbe refusal of either 

• C“ Judgment-debtor” apparently a mistake for “ judgment-creditor. ”J 
■t Second Appeals 1096 and 1166 of 1883. 

(1) 5 M. 397. 
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party to accept the terms of compensation ofierod ot demanded by his opponent- 

ehould, when those terms ace rca-^ooable, be charged on the party refusing. 

[R., '20 M- 435 (440i.] 

These were appeals from the decrees of C. Ramachaodra Ayyar, 
Subordinate Judge of South Malabar, modifying the decree of B. Kamarau 
Nayar, District Munsif of Temelprora. in suit 811 of 1881. 

The plaiotiff, Kirangab Manakel Narayanan Nambudripad, sued 
Ananda Narayaua Bhatta and six others to recover certain lands demised 
on kanam tenure, and Rs. 1.052-9-10, rent in arrears, with interest, and 
future rent, on payment to defendant No. 1 of the kanam amount, and 
the value of improvements. Defendant No. 1 pleaded that the plaintiff 
had been paid renewal fees, and had promised to renew the kanam. The 
District Munsif held that the document (Exhibit XIII) evidencing the 
promise to renew was not admissible in evidence, not having been regis¬ 
tered. As to improvements, the District Munsif found that defendant No. 1 
was entitled to Rs. 4,650-1-0, and decreed redemption accordingly. Both 
plaintiff and defendant No. 1 appealed against the decree. 

The Subordinate Judge held that, although Exhibit XIII did not 
[285] require registration, being merely a receipt coupled with a promise 
to account for the money at the time of renewal, no promise to renew was 
proved. 

As to improvements, the amount was reduced by about Rs. 2,000. 

Both plaintiff and defendant No. 1 appealed to the High Court. 

The facts necessary for the purpose of this report appear from the' 
judgment of the Court (Turner, C.J., and Hutchins, J.) 

Sankara Menon and Gopala Nayar, for appellant. 

Mr. Shephard, for respondent. 

JUDGMENT. 

Turner, C.J.—We propose to dispose of both appeals in one 
judgment. 

Plaintiff brought this suit to redeem 23 items of property originally 
demised on kanam in 1792. The kanam was from time to time renewed,, 
the last occasion being in 1874. When the kanam was originally granted, 
the estimated area of culturable land was 102 paras (a) which was then 
expressed to be “ land sowing 90 paras ” In 1864 the extent was estimated' 
at land *' sowing 239 paras,” and the extent of culturable laud is now land 
sowing 61 paras, in addition to that which had been brought under the 
plough at the time of the renewal in 1874. The plaintiff also claims an 
arrear of rent. 

The defendant pleads that there was an agreement to renew the 
kanam, and that be had paid the sum of Rs. 800 for this and other lands 
on account of renewal fees. He asserts that he had tendered the rent 
due, and that the value at which the paddy is estimated by the plaintiff is 
excessive. 

It having become, in the judgment of the Court of First Instance and 
the Appellate Court, necessary to determine what sum was due to the' 
defendant for improvements, those Courts have arrived at conclusions 
which are contested by both parties before us and which will be severally 
dealt with hereafter. 

(a] (1) A grain measure =40 lb. avoirdupois. 

(2) The amount ol seed-corn required to sow 6,100 to 9,600 tquare feet of 
—Wilson. 
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We regret tbat we are obliged to express the opinion biint the principal 
issues have been too iraperfeotly investigated by the Lower Appellate 
Court. 

[286] First, as to the alleged agreement for renejval. Exhibit XTII, 
whioh the Munsif declined to admit in evidence, is, in our judgment, a 
mere agreement to repayor allow the sum entered in the document, and. 
being of this nature, it was clearly admissible in evidence. The importance 
of it in this case is tbat, in prescribing the time when the sum, of whioh 
the receipt is acknowledged, was bo be paid or accounted for, reference is 
made to the time of renewal. 

If this document stood alone, we are not prepared bo say tbat it 
would compel us to the conclusion that an agreemenc for renewal existed, 
for, according to the custom of the country, kanams must on their expiry 
be discharged or renewed, and the term might have been used in a vague 
sense, indicating merely the period when accounts would be taken between 
the jenmi and the kanamdar. But the document must not be considered 
alone, bub in connection with the surrounding circumstances. In the 
first place, it was given after the expriy of the last renewed berm. That 
term expired in 1876, and the date of the document is 1879. There was, 
therefore, no future time at whioh the kanam would be renewed by reason 
of its expiry. The parties were, at the time the document was made, 
standing in the relation of a jenmi who had a right to resume and of a 
kanamdar who was bound to resign the holding if the jenmi did nob renew. 
The position of the parties has a material bearing in considering how far 
'the mention of the time of renewal in Exhibit XIII is evidence of the 
subsistence at the time of an agreement to renew. 

At the same time it is admitted tbat the sum of Rs. 800 was not 
paid as the renewal fee for any particular kanam, but generally on account 
of the renewal fees to be collected on a oumber of kanams held by the 
kanamdar from the same jenmi, and, having regard to this circumstance, 
possibly all that could be safely inferred from the receipt would be that 
there was at that time no intention to refuse a renewal. For proof of che 
alleged agreement to renew, it is then the oral evidence on which the kanam¬ 
dar must principally rely, and to this the Subordinate Judge has not 
adverted. This evidence is given by the person who collected the money 
on behalf of the jenmi, and who was at the tkne the kariastan of 
the jenmi. He has distinctly proved, if his testimony is reliable, 
tbat an agreement to renew was made. He has asserted that he has 
[287] entered the sum as received on account of renewal fees in the ac¬ 
count books of the jenmi, and those books are nob produced to contradict 

it. 

The second witness tor the defendant corroborates the evidence of the 
'kariastan that a renewal was promised by the jenmi. It cannot be said 
that this issue has been satisfactorily tried until due consideration is given 
to this evidence. 

It is further noticeable in determining this issue that no provision was 
made in Exhibit XHI for payment of interest on the Rs. 800 then taken. 
If that sum was advanced as a loan to be repaid at a future time, it is iu- 
Qonoeivable that there should have been no provision that at least the 
same interest should have been paid on it as was paid upon the sums 
whioh were due on kanam by the jenmi to the kanamdar. If there were 
no other kanams which bad expired or were about to expire when the 
payment of the Bs. 800 was made, it is permissible to infer tbat the 
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promise of repaymenfc or allowanoe had in view at least the probability 
tliat tbekaoara which had expired would be renewed. 

As to the reat, the Subordinate Judge failed to dispose of the fifth 
isBue as to the rate at which the paddy was to be paid for. The Subordi- 
D ite Judge has assumed the rate was admitted. It may have been so^ 
nrally, but there is no record of the admission. If it becomes necessary 
to inquire what sum should be paid by way of compensation for improve¬ 
ments. we desire to point out the following objections which have been 
successfully maintained to the finding of the Subordinate Judge. The 
evidence on the record shows that the lands brought under cultivation 
were of different classes and required a different rate of expenditure, and 
we cannot say that the action of the Subordinate Judge in allowing a 
uniform rate all round is less arbitrary than the action of the Conamis- 
sioners which he has impeached. So for as is possible, some support- 
should have been sought by the Subordinate Judge for the conclusions at 
which he arrived from the recorded evidence as to the outlay necessary 
to bring the lands according to their several qualities into their present 
state of improvement. 

A yet more important question is as bo the area of land on which 
the improvement should be allowed. The jenmi complains that the 
Subordinate Judge has assumed that the whole area of land beyond 
that included in the original kanam has from time [288] to time been 
improved without any allowance being made for the value of improve¬ 
ments at the time of renewal. 

This Court in Muppanagari Narayanan Nayar v. Virupatchan 
Nambudripad (1) laid down what we conceive to be the true principle 
upon which such a question as this should in the present day be 
determined. 

It was, we believe, the usage in Malabar that account should h& 
taken of the improvements at the end of the term of kanam, and that the 
value should be added to the kanam if in was not at once discharged by 
payment. This usage was most convenient, for it enabled the parties, 
within a reasonable time after they had been made, to determine what 
amount ought fairly to be allowed to the kanamdar for bis labor and ex¬ 
penditure. The usage has, however, in course of time been greatly 
departed from, and in many instances a renewal has been granted, leaving 
the account between the parties respecting the value of improvements 
still undetermined. It may be that the Subordinate Judge has come to 
a right conclusion in this case in allowing improvements on the whole area 
claimed by she kanamdar. The circumstance that nothing was paid for 
improvements in 1864 suggests that those improvements have not yet been 
taken account of. At the same time it is urged in this Court that those 
improvements may have dated from even an earlier period of renewal; 
in regard to some of them it is asserted they have done so. The increase in 
the porapad (rent) appears to be explained by the circumstance that a larger 
area of land had been rendered culturable, and it does not necessarily follow 
that the increased porapad was an admission that the landlord had satisfied 
the kanamdar’s claim in respect of improvements which had increased 
the area. The Subordinate Judge has not, however, tried this issue, and 
in the re-trial which we propose to order it will be necessary for him to do 
so, if his decision on the issue as to the agreement for a renewal is 
unfavourable to the kanamdar. * 

(1) 4 M. 287. if 
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As to the olaim for the value of trees of spoutiiueoua growth, we are 
not aware that the law of Malabar recogaizos in a kanamdar any right 
to ooinpensatioa oo this aoooUDt, and it has been expressly disallowed in 
a deoision of this Court to whioh reference [2893 is mado by the Subordi¬ 
nate Judge. We are not prepared to dissent from that ruling. 

Wo notice that the Subordinate Judge failed to allow the kanamdar 
Bdoy part of the Ks. 800 which unquestionably he paid. If it bo found 
{here was no agreement to renew, it should be ascertained whether some 
portion of the Rs. 800 is not to be allowed in this suit to the tenant 
before he can be called upon to surrender his land. It is admitted, as we 
have already mentioned, that the sum was not paid for the renewal of 
any specific kanam, but generally on account of the kanams which the 
defendant held, and the Subordinate Judge will have to ascertain whether 
in whole or in part it has been appropriated to renewal fees due on kanams 

other than the one now in question, j ^ 

With these observations we shall sen aside the decree and direct a 


re-hearing of the appeals. 

The Court of First Instance awarded costs to the defendant, con¬ 
sidering that he had been hardly treated by the jenmi. 

The Subordinate Judge directed each party to bear his own costs. 
Ordinarily, a mortgagor who comes into Court offering to pay less 
than is due for the purpose of redemption should bear the cost in the 


suit for redemption. . , 

In Malabar the extremely difficult question of comp^sation 

improvements necessitates in many cases resort to tbe Court. We 
are unwilling to lay down, therefore, any general rule in cases where the 
question as to liability for costs must depend upon the conclusion at 
whioh the Court may arrive oo many complicated issues. If the oner 
of the plaintiff is reasonably approximate, if the defendants t^e^^-nds 
are reasonably moderate, tbe one or other should be charge wi 0 
costs of the adjudication necessitated by his refusal to accept the terms 

offered or demanded by his opponent. 

The costs of these appeals will abide and follow tbe result. 
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[290] APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and 

Mr. Justice Muttusami Ayyar. 

■ Narasimha {Plaintiff), Appellant v. Venkatadri and another 
{Defendants), Respondents.* [8th September, 1884 and 14th January, 1885.J 

Hindu law—Widow—Alienaiioi^^Movedble propert y. 

The restriction placed by the Hiadu law on a widow’s power of .alienation of 

her husband'e estate extends to moveable as well as immoveable property. 
jR.. 32 B. 69=9 Bom.L.R. 1305 (1319) ; 3l 0. 214 (216); 8 M. 304; 6 N.L.R. 46 (48) = 
5 Ind Cae. 762.3 

This was an appeal from the decree of L. A. CampbeU. District Judge 
of Nellore, in Suit 12 of 1882. 

The facts necessary for the purpose of this report appear from the 
i Pdgment of the Court (TURNER, C. J., and Muttusami Ayyar, J.) 

* Appeal 44 of 1834* 
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Visvanatha Ayyar, for appellant. 

Ourur/iurti Ayyar and Sadasiva Ayyar, for respondent No. 1. 

JUDGMENT. 

Tfte appellant, Narasimha, ha 1 a sister named Subbamma, who died 
childless on the 3rd .January 1882. About ten days before her death, as 
alleged bv tho appellant, she gave away her property bo him and placed it 
in his possession. It consists of moveable property of considerable 
and also of some immovoahlH property, both having devolved on her by right 
of inheritance upon the deacli of her husband, Pabbisetti Chiuna Subbaiya, 
about eight years ago. Pabbisetti Venkatadri, respondent No. I, claimed 
to be his reversioner, and Pabbisetti Pedda Subbaiya respondent No. 2, to 
be his adopted son. Both these impugned the gift set up by the appellant 
as being not true and valid. Respondent No. > denied also that a boat, 
which the appellant claimed as part of Subbamma’s property, was in 
his possession, and contended that no declaratory suit could be maintained. 
In proof of the alleged gift, the appellant produced five witnesses, 
three of whom are his relatives, and they deposed to a gift from Sub- 
bamtna to all her brothers including the appellant. The Judge considered 
[291] that he was not called upon to determine the preliminary question 
whether the appellant could maintain a suit for a mere declaration of his 
title, because his predecessors settled the issues and no issue was framed 
with reference to the preliminary objection. As to the alleged gift, he 
observed that the appellant’s own witnesses deposed to a gift jointly to him 
and his brothers, and that a gift by a childless widow, whether of moveable 
or immoveable property inherited from her husband, was bad in law. As 
regards the adoption of respondent No. 2, be held in Suit No. 28 of 1882 
on his file that it was not proved. He dismissed this suit with costs on 
the ground chat the appellant did nob establish his title. It is contended 
on appeal among other things that, under the Mitaksbara law, the gift 
ought to be upheld, at least so far as it relates to moveable property. 
We took time to consider what weight was due to this contention, and 
we are of opinion that it cannot be supported. The rulings of the late 
Sadr Court of Madras were noticed by the Privy Council in Bhugwande&ti 
Doobey v. Myna Baee (l), and doubt was thrown on the correctness of the 
pandits opinion on which they proceeded. The text of Katyayana, from 
which a restriction on the widow’s power of alienation over the property 
inherited from her husband is ordinarily deduced, is cited by all the 
commentaries of authority in this Presidency. It appears in Oolebrooke’s 
Digest, Bk. V, Ch. IX, V. 477, and is as follows :— 

What a woman has received as a gift from her husband, she may 
dispose of at her pleasure after his death, if it be moveable, but so long 

as he lives, let her preserve it with frugality, or she may commit it to bis 
family. 

2. The childless widow, preserving inviolate the bed of her lord 
and strictly obedient to her spiritual parents, may frugally enjoy the estate 
until she die ; after her, the legal heirs shall take it.” 

The question is whether the second paragraph of this text refers to 
immoveable property only, or to moveable as well as immoveable property. 
Id Smriti Chandrika, Gh. XI, Section i., Sloka 28, the commentator 
refers to a text of Brahaspati which says :—"After the death of the 
husband, the widow preserving the hon or of the family shall obtain 

(1) H M. I. A. 487 (608). 
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the share of her husband so long as she lives, but she [292] has not 
property therein bo the extent of gift, mortgage or sale." This text has 
evidpntly reference to moveable property inherited from her husband, 
for; itr the preceding paragraph, Brahaspad is cited as saying thnt 
a widow is incompetent to inherit at all immoveable property. Aftor 
thus denying the widow’s powerof alienation generally, the oommeobator 
proceeds to allude bo a text of Prajapati cited in Sloka 20 as authorizing 
a gift for religious and charitable purposes. The doctrine of Smriti Chan- 
drika then is that a widow is incompetent to inherit imtnovoablo property 
from her husband, unless she has a daughter, that whatever property she 
inherits, she is not competent to alienate by gift, mortgage or sale, except 
for religious or charitable purposes. 


(516i When her husband is dead, 
she who upholds the familj? shall 
receive her husbaod’s share; her 
proprietorship is for her lifetime in 
.gift, mortgage or sale. 

(521) The Bonle^s wife who guards 
her husband's bed and is steadfast 
in her continence and docile shall 
‘have possession until her death ; 
after her, the heirs shall have it. 


The author of the Sarasvati Vilasa 
cites in Slokas 516 and 521, two texts of 
Katyayana and treats them in Sloka 532 
as forbidding the alienation of both 
moveable and immoveable property. 

In Vyavabara Mayukha, Ch. IV. Sec¬ 
tion viii, Sloka 4, Katyayana’s text is 
expressly stated as applying to moveable 
and immovable property. 
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In Madhaviya. Section 43, the commentator refers to the text of 
Katyayana as warranting the succession of the widow, and in Section 44 
he refers to the text of Brahaspati, which prohibits the wife from taking 
immoveable property, and interprets it, in order that it may not be incon¬ 
sistent with the text of Katyayana, as prohibitory of the widow selling or 
making away with immoveable property without the consent of the other 
heirs. He does not, however, consider whether the text of Katyayana 
forbids the alienation of moveable property for other than religious or 
-charitable purposes. 

Thus, most of the leading commentaries in this Presidency w’arrant 
the inference that the restriction, which is placed on the widow’s power of 
^alienation over property inherited from her husband, extends to moveable 
as well as immoveable property. 

Both in Dayabhaga, Ch XI, Section i., Slokas 56, 60, 63, 64, and 
Dayakrama Sangraba, Ch. I, Section ii, the same view is taken. There is, 
however, this distinction between the Bengal school and the Mitakshara 
school; according to the former, a mere use of the husband’s pro¬ 
perty is given to the widow with a special power to [293] mortgage 
■or sell. A passage from the Dbana Dharma of Mahabharata is cited in both 
the Dayabhaga and Diyakrama Sangraha to the effect that for women, 
the heritage of their husbands is applicable to use. Lst not women on any 
account make waste of their husbands’ wealth.” According to theMitak- 
shara, the analogy of the law of partition is applied to tbe^ widow s estate 
(Ch. II, Section i), and in Smriti Chandrika, Ch. XI, Section i, Sloka 19, a 
tcxtof Vridba Manu is cited as showing that, by marriage, the wedded wife 
acquires ownership, though of a dependent character, over the entire pro- 
pertyof her husband, and that, after his demise, she acquires independent 
Spower over it. The Mitakshara doctrine seems to be that the widow has a 
complete vested ownership as contradistinguished from a mere right to use, 
•though her power over it to make a gift or sale at her pleasure is restricted 

OZpcess texts. Hence those who considered the text of Katyayana 
^ be applicable ouly to immoveable property doubted whether the widow 
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was preclutled from alienating moveable property. Having regard, however, 
to the extent so which the widow’s power of disposition is treated, as res¬ 
tricted in the leading commentaries in the South, there appears to be littlo 
or no difference in the result. Hence the Judicial Committee observed,, 
in The Collector of MasuUpalam v. Kavali Vencata Naromappa (1), that, 
the restrictions on the widow’s power of alienation are of the very substance 
of her heritage. Assuming for a moment that she has a larger power 
over moveable than immoveable property, it can by no means be kr^r than 
that possessed by the father of a Hindu family under the text ot Yajnya- 
valkya cited in Mibakshara. Cb. I, Section i, Sloka 27, lb is observed 
by ivir. Mayne in Section 229 that the power must generally be taken to 
be limited to such necessary or suitable purposes as would come within 
the ordinary power of the head of a house-bold. We should prefer to say 
that the nature of moveable property being such that in many cases 
conversion is essential to its enjoyment, the widow is not precluded from 
converting it, but must preserve the capital, unless the expenditure of it is 
necessitated by the insufficiency of the income to provide for her main¬ 
tenance subject, nevertheless, to a power to dispose of a moderate portion 
for works of piety. She is not bound to preserve the [294] income,, 
but, owing to her temporary ownership, has a disposing power ^ over 
it. She mav either expend it at her pleasure or may allow it to. 
fall into, and become part of. her husband’s estate, and where she has not 
made any disposition of the savings of income, they will become part of 
the husband’s estate. The allegation that any portion of the property in 
suit was acquired out of income, was made for the first time in appeal and 
is inconsistent with the averment in the plaint. We need not, there¬ 
fore, consider whether, if she makes savings, it is to be presumed, in the 
absence of proof of a contrary intention, that she has allowed them to fa 
into, and become part of, the corpus. We are, therefore, of opinion 
that, even if the gift set up by the appellant were proved as alleged, the 
appeal must fail. The appellant must pay the costs of respondent No. 1- 


8H. 294 = 1 Weir 700. 

APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Brandt. 


KONDADU V. Ramudu AND ANOTHER-* [12bh February, 1885.1 

Act XllI of 1859, Section 2—Advance of grain and money—Order to repay value of work 
not performed. 

An advance of money and grain having been made to a labourer for work to be 
done the labourer failed to complete the work, and an order was passed by a 
magistrate, under Section 2 of Act XIII of 1959, directing repayment of the 
balance of the advance not worked off by the labourer : 

Held that, as it was not proved that the labourer was offered and accepted the 
grain in lieu of money to be advanced, the order was illegal. 

This was a case referred under Section 438 of the Code of Criminal 
Procedure for the orders of the High Court by J. Grose, District Magis¬ 
trate of Nellore, on tbe 2l3t of October 1884. The facts were 
follows:— _ ^ 

* Criminal Revision Case 655 of 1884. 

(1) 8 M. I. A. 529. . . 
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Tamnciisebbi Bamudu and Pasupulati Laksminaraau were prosecuted 
by Vuppu Kondadu, a contractor engaged on the Sungum projoet, ander 
Act Xm of 1859, for criminal breach of contract. 

[295] The Second-class Magistrate at Sungum found that the com¬ 
plainant bad advanced Bs. 54-10-2 to the accused for work to be done, 
and that, after completing a portion of the work valued at Bs. 27-3-11, the 
accused had deserted the work. The accused were ordered to repay to the 
complainant Bs. 27-6-3, and Bs. 2 on account of process fees. Against 
this order an appeal was made to the Special Deputy Magistrate of Nellore. 
He found that the advance was made partly in grain and partly in cash, 
Rs. 28-9-6 being the cash payment, and held that although the Act only 
referred to advances of money, yet that in this case the grain was received 
as money, the value having been settled at the time the advance was 
made. 
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The appeal was dismissed ; but at the request of the Deputy Magis¬ 
trate, the case was referred to the High Court as there were several 
similar cases pending. 

Mr. XVedderburn, for the accused, referred to Reg. v. Jethyavalad 
Fesfyu, (1) and contended that Section 2 of Act XIII of 1859 being a 
penal enactment, must be construed strictly. 

The Court (Muttusami Aytab and Brandt, JJ.) delivered the 
following 


JUDGMENT. 

There was an advance in money, but the whole of the money agreed 
to be advanced was not paid in cash, but part in cash and part in grain. 

Where an employer of labour offers the advance in money and tihe 
person employed asks to have part of the advance in grain as the 
equivalent of money, we consider that there would be sufficient com¬ 
pliance with the requirements of the Act, seeing that the advance may 
in such case be treated as an advance in money, part of which was in fact 
exchanged for grain supplied by the employer at the request of the 
labourer; but where the facts of the case do not warrant such an 
inference, we should consider ourselves bound to adhere to a strict inter¬ 
pretation of the Act, which is of a penal character. 

As analogous cases, we would refer to rulings of this Court in 
which it has been held that orders for maintenance in which it is 
directed that grain be delivered or cloths provided cannot be 
[296] supported under the provisions of Section 488 of the Code of 
Criminal Procedure. 

In the case before us there is not sufficient evidence to justify us in 
holding that there was an actual offer by the employer of money equi¬ 
valent to the grain accepted in advance. 

We must therefore quash so much of the order of the Sub-Magistrate 
as directed the accused to refund the equivalent of the grain advanced. 



(1) 9B.H.C.B. 171* 
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APPELLATE CRIMINAL. 


Appel- Before Mr. Justice Brandt. 

LATE - 

Criminal. Queen-Empress v. Erramkeddi and others.* 

- [23rd Februarj^ 1885.] 
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transaction 


461 . E being charged with theft and mischief, in respect of certain branches out 

from a tree claimed by the complainant, was tried by a Subordinate Magistrate 
on the charge of mischief and acquitted on the ground that as against the com¬ 
plainant, E had title to the tree. On the aoplicition of the complainant, the 
District Magistrate directed further inquiry into the cas? under Section 437 of the 
Code of Criminal Procedure, and on a referanee to tho Court of Session, the 
Sessions Judge held that, as no inquiry into the obarga of theft had been held, 


the order was legal: 

Held, that the District Magistrate had no power to pa^s such an order under 
Section 437, and that a tri.ii on the ebarge of theft was barred by virtue of 
Section 403 of the Code of Criminal Procedure. 


[P., 24 M.L.J. 463=13 M.L T. 360 (3631 = 19 Ind. Cas. 310 (3l3) ; R., 31 M. 133=18 
M.L.J. 57 (58)=3 M.L T. 2:30: 32 M- 220 (233i=‘J Cr. L.J- 192 = 19 M.L.J- 157 = 
5 M.L.T. 233; I Bom. L.R. 15 ; 12 Cr. L.J. 224 (227) = 10 Ind. Cas. 168 = 5 S.L.R 
16 (22) ; Commented on, 10 B. 131 (140).] 


This was au application to the High Court under Sections 435 and 
439 of the Code of Critnioal Procedure to set aside an order of the District 
Magistrate of Cuddapab, directieg, under Section 437 of the Code of 
Criminal Procedure, further evidence to be taken in calender case. No. 168 
of 1884, on the file of the Second-class Magistrate of Kamalapur, and to 
direct stay of proceedings in the said case before the Head Assistant 
Magistrate of Cuddapab. 

The facts appear sufficiently for the purpose of this report, from the 
judgment of the Court (BraNDT, J.). 

Mr. Powell, for petitioners. 


JUDGMENT. 

Brandt, J.—The petitioners, Dasari Erramreddi and seven [297] 
others, were charged, in a complaint laid before the Sub-Magistrate of 
Kamalapur by one Bala Subbareddi, with theft and mischief in respect of 
the boughs or loppings cut from a tree which the complainant said was 
his. 

The petitioners were, it appears, tried on a charge of mischief only, 
and were acquitted under Section 245 of the Code of Criminal Procedure, 
on the ground that the petitioner No. 1 had title to the tree as against 
the complainant. 

The complainant then applied to the District Magistrate to order an 
appeal to be preferred to the High Court, but the District Magistrate, 
under Section 437 of the Code of Criminal Procedure, directed further 
inquiry to be made by the Taluk Magistrate of Cuddapab on the ground 
that it anpeared “ this {i.e., the questions, whether the tree belonged to 
the petitioner No. 1, or to the complainant, or to Government, and whe¬ 
ther the accused has acted dishonestly or mischievously?) was a matter 
which it- should not be left Co a private individual to prosecute, as the 


* Revision Case 52 of 1885. 
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question is whether the tree was not in GovernmeDt porumboke and 1885 
aseful to the public.” Fsis. 

From the petition presented by the accused Erramreddi to tbe 
Sessions Court, it would seem that, on objection taken by tbe accused Appi^il- 
before the Taluk Magistrate that they could not again be tried in respect LATE 
of a complaint imputing offences of which they had been previously acquit- CRIMINAL, 

ted and that the District Magistrate had no authority to direct ” further - 

inquiry ” in a case of acquittal, the Taluk Magistrate made a reterance bo ® 
the Deputy Magistrate, who is represented as having directed that bhe^ 
accused should be tried (or re-tried?) for theft only, ” as the Sub-Magis- ® 
trate appeared to have acquitted them of mischief only in the case dis- 
posed of by him." This order of the Deputy (Divisional?) Magistrate the 
petitioners moved the Sessions Judge to refer to this Court as illegal. 

The Sessions Judge, however, considered the proceedings of the 
Deputy Magistrate to be “strictly legal," on the ground that " no charge 
of theft was inquired into, but one of mischief onlyat the same time 
the Judge suggested that, on reconsideration, the District Magistrate 
might see reason to order “ further inquiry " to be made by the Head 
Assistant Magistrate and not by a Second-class Magistrate. 

[298] It does not appear what authority the Deputy Magistrate had 
to explain or to pass orders in respect of the District Magistrate’s order. 

In the next place the District Magistrate’s order does not profess to show 
that any further or other evidence was forthcoming, in addition to that 
already recorded by the Sub-Magistrate ; it does not even profess to show 
that the evidence recorded had not been fully and fairly considered by the 
Court of First Instance ; and lastly he does not appear to have noticed 
that power to direct further inquiry under Section 437 is limited to cases 
in which an accused person has been discharged, and does not apply at all 
in a ease in which an accused person has been acquitted. 

It remained for tbe Deputy Magistrate to put upon the District 
Magistrate’s order tbe gloss which the Sessions Judge bolds to be strictly 
legal. 

It would be almost sufficient to say that tbe District Magistrate’s 
order was clearly not passed upon the ground on which tbe Deputy Magis¬ 
trate suggested that it might be acted on, but on the assumption that it 
might possibly be proved that the tree belonged to Government, which was 
not the case for the complainant at all, in the tirst instance (in his complaint 
he says it “ belonged to him and was in his enjoymentbut it may be 
as well to point out, first, that if the District Magistrate intended to 
institute wholly new proceedings against the accused on behalf of Govern¬ 
ment as prosecutor, he could nob do this under Section 437 at all events; 

Secondly, that the District Magistrate's order cannot be supported on 
the ground suggested by tbe Deputy Magistrate, and approved by tbe 
Sessions Judge. 

Section 403 of the Criminal Procedure Code provides that a person 
who has once been tried by a Court of competent jurisdiction for an offence 
and . , . acquitted of such offence, shall, while such . . . acquittal remains 
in force, not be liable to be tried again for the same offence nor on the same 
foots for any other offence for which a different charge from the one made 
^ti4n$t him might have been made under Section 236, or for which he might 
have been convicted under Section 237. 

It is olear that on the facts, if proved as laid by the conaplainant, the 
accused might have been convicted either of theft or of mischief, or of both, 

^ it had been found (1) that tbe tree belonged [299] to the complainant, 
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1885 (2) that the accused cut braaches off the tree with intent to cause, or 

PEB. *23, knowing that he was likely to cause, wrongful loss or damage to the 
— complainant, or f3) that he cut the tree with intent to cause wrongful 
Appel- Jogg to the eomplainant or wrongful gain to himself, or both. 

LATH And the charge of theft “ might have been made” under Section 236 ; 

Criminal. Sub-Magistrate did not charge the accused with theft or 

- mischief, or both, does not appear, and it does not appear how, if the 

8M. 296= evidence was not sufficient to nrove mischief, it could support a charge of 
2 Weir 954= theft: the finding being, as it was, that the accused proved a good title to 
9 Ind, Jur. the tree as against the complainant, they could not “ on the same facts” be 
461* convicted of theft on the complaint laid by the complainant. Clause 2 
of Section 403 does not apply to this case because the imputed offences 
of mischief and theft were not distinct offences, nor was there a series of 
acts, but one act or transaction only, the cutting of the tree and removal 
of the branches cut. 

The order of the District Magistrifce is quashed. 

It is further necessary to point out to the Session Judge and District 
Magistrate that the suggestion of the former that the ‘‘ further inquiry ” 
ordered by the District Magistrate should be conducted by a Magistrate, 
other than the Magistrate who held the original inquiry, as well as the 
order of the District Magistrate directing the further inquiry to be conducted 
by the Taluk Magistrate are open to objection in this respect also, that 
there can be little or no doubt that it was the intention of the legislature 
that the “ further inquiry ” allowed under Section 437 should ordinarily 
be conducted bv the Magistrate who first inquired into the case. This 
is pointed out in an order of this Court which will probably be published 
shortly, in which, however, it is observed that, in case of the death or 
removal of such Magistrate, or for other similar cause, it may bo that 
further inquiry might be conducted by another Magistrate, but that the 
rule is as above stated. The question—What the words “ further in¬ 
quiry” mean in Section 437—is there fully discussed, and need not there¬ 
fore be gone into further in this case. 


8 H. 300. 

[300] APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and Mr. Justice 

Muttusami Ayyar. 

Athiappa {Petitioner), Appellant v. Ayanna {Petitioner) 

Bespondent.^ [20tb October, 1884.] 

Civil Procedure Code, Sections 32, 368—Death of respondent hi appeal—Rival claims to 
represent deceased. 

Although a Court is bound by Section 368 of the Code of Civil Procedure to 
place on the record the name of the person alleged by the appellant to be the 
iegal represeotativp of a deceased respondent, nevertheless, where a person, other 
than the person alleged bv the appellant to be such representative, claims, on 
good prima facie grounds, to be the representative of the deceased respondeot, 
and the interests of the person entitled to *^he estate of the deceased may be pee* 
judiced, the Court should, under Section 32 of the Code of Civil Procedure, proceed 
to make such claimant also a party to the appeal. 

[Dias., 10 A. 223 (235) (P.B.); 10 A.W.N. (1090' 21; R., 13 B. 22 (24) ; 26 M. 230 (234) 
= 12 M.ti.J. 368; 2 Ind. Cas. 479 = 19 M.L.J. 33 (34) = 4 M.L. T. 227 (228).] 

* Letters Patent Appeal 15 of 1883. ^ 
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lo a suit filed in the SuboHinafce Judge’s Court. South Tj^njore, Lakshmi- 
mathi Ammal, the widow of Ramasami Mudali, sued to recover the estate 
-of her husband, valued at Rs. 80,457-1-11, and obtained a decree for the 
greater portion of her claim. 

Against this decree, appeal No. 47 of 1882 was tiled by defendants 
Nos. 1, 2, and 4 who claimed property of the value of Rs. 74,289. 

A memorandum of objections under Section 561 of the Code of Civil 
Procedure was filed by Lakshmimathi Ammal, and also a petition (No. 122 
of 1883) to amend the plaint and decree. 

On the 27t>h and 28th August 1883, the appeal was heard and judg¬ 
ment was reserved, and on the 31st August, judgment not having been 
pronounced, the respondent died. 

The appellants having applied to the Court under Section 368 of the 
Code of Civil Procedure to make one Ayanna Nainar respondent, alleging 
that he was the legal representative of the deceased, an order was 
passed by Kernac, J., on the 23rd October 1883, directing that 
Ayanna Nainar should be entered on the record [301] as respondent. 
At the same time two apnlications made hy one Athiappa Mudali, who 
also claimed to be the legal representative of the deceased and to be made 
respondent in order to suoport (Ij the memorandum of objections and 
(2) the petition to amend the decree, were rejected by Kernan. J. 

Against these orders Athiappa ^ludali appealed under Section 15 of 
the Letters Patent. With this appeal was heard a petition by Ayanna 
Nainar, in which heobjected to the claim of Athiappa Mudali to reprejsent 
the deceased respondent. 

The facts and agruments necessary for the purpose of this report 
appear from the judgment of the Court (TURNER, C. J., and MuttusaMI 

Ayyar. j.) 

Bhashyam Ayyangar, for Athiappa Mudali. 

Mr. Norton, for Ayanna Nainar. 

JUDGMENT. 

Turner, C.J.—The original respondent, Lakshmimathi Ammal, after 
having presented an objection to the decree of the Court of First Instance, 
and filed a noiscellanoous petition No. 122 of 1883, praying for the correc¬ 
tion of the plaint and of the decree, died before judgment was pronounced. 
One Ayanna Nainar, who claims to be a distant sapinda of the deceased 
Ramasami Mudali and entitled to succeed to Ramasami s estate as rever¬ 
sioner on the widow’s death, was named as her representative for the 
purpose of this appeal by the appellants, and has himself presented an 
application to be admitted a party to the record in that character. He 
does not support either the memorandum of objections or the petition for 
the amendment of the decree. 

A petition, 567 of 1883, was filed on behalf of Athiappa Mudali, a 
ncinor, by Janadasa Mudali, in which it was alleged that the minor had 
been adopted by the deceased respondent who had devised to him a con¬ 
siderable portion of her property, and application was made that the minor s 
name should be substituted for that of the original respondent and be 
Wpreseuted by Janadasa as bis guardian aA lit&m to support the memo- 

Vftndum of objections filed in the appeal. 

Another petition (566 of 1883) presented by the same person aUo on 
i>9half of the minor Athiappa Mudali. prayed that tbe minor’s name might 
be substituted for that of Laksbmimathi Ammal in miscellaneous petition 
No. 122 of 1883, for the correction of the decree. 
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[302] Id civil misoellaoeous petition No. 568 of 1883, the minor, by 
his f^uBirdiaD Ji 4 n«vd»isa iVIudah, represented to the Court that a statemeiit 
made by the appellants in their application for the admission of Ayanna 
as representative of Laksbmimatlii Ammal, to the effect that that lady had 
died without issue was false, inasmuch as she bad adopted the petitioner 
on 20th August 1883, and appointed Janadasa his guardian. 

It was denied that Ayanna was a sapinda of Ramasami Mudali and 
a reversioner, and it was asserted that the appellants had added him as a 
party collusively. 

It will be seen that the petitions 566 and 567 of 1883, filed on behalf 
of the minor did not ask simply that he should be made a respondent to 
the appeal, but that he should take the place of the deceased respondent 
in order to support the memorandum of objections and the miscellaneous 
petition filed by her. 

This may have been suggested by the ruling of the High Court of 
Bombay in Lakshmihai v. Balkrishna, {1) that an appellant is at liberty to 
bring on the record any party be pleases as representative of a deceased 
respondent, and that no other person can be brought on the record in that 
character against his wishes. 

The learned Judge to whom the petitions 566 and 567 were presented 
in the Admission Court rejected them, because Ayanna Nainar had already 
been made a respondent. 

An appeal has been presented against the order of the learned Judge. 
It is urged that inasmuch as the law allows a cross-appeal to be filed in the 
form of a memorandum of objections, the rightful representative of a 
deceased respondent has a right to apply to be made a party in the stead 
of the respondent deceased, in order to support the objections, although be 
may not have been the person indicated by the appellant as the represent¬ 
ative of the deceased. 

While we agree with the learned Judges of the High Court of Bombay 
that the Court must place on the record the person indicated as the 
representative of a deceased respondent, we are not prepared to say that 
in no case can the Court place on the record any other person as filling 
that character. The Court has the same power to make parcies to an 
appeal as it has to make parties [303] to a suit; and where there appears 
a substantial doubt whether the person indicated by an appellant is 
the representative of a deceased respondent or a representative for all 
purposes connected with the matters in litigation, and a person other 
than the person indicated by the appellant lays claim to the representative 
character and on good prima facie grounds, and where, if he be not 
allowed to join, the interests of the person entitled to the estate 
of the deceased may be prejudiced, we consider the Court ought 
to proceed under Section 32 to make him a party to the appeal. 
In this case Ayanna Nainar represents the estate of Kamasami, and 
the right of suit in respect of certain of the properties may, on the death 
of Lakshmimatbi have survived to him, if he is, as he asserts, the nearest 
sapinda. On the other hand the appellant Atbiappa is recognized by the 
will of Laksbmimathi as her adopted son ; he is also a beneficiary under 
that instrument and is constituted by it her representative for the 
purposes of this suit. Assuming that the title of Ayanna Nainar 
should be established, the representative of Laksbmimathi would still have 
a claim at least for a part of the mesne profits in suit, and, al though be 

(1) 4 B. 654, 
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would not ba afifecbel by fchg decraa if ha wara not mafo a pu-ty to the 

appeah he would loae the i-igbc of insisting by way of cross-appeal on the 

objejnmns tikeo by the deoeasai Likshinio.ithi under Saobion 501 of the 
Civil Procedure Code. 

For these reasons, and without deciding on the rival claims of Ayanna 
and Athiappa as represeutatiivas of the deceased in respect of the several 
causes of action in suit, we consider the Court was at liberty to make 
Athiappa also a party as claiming to bo a representative of the widow. He 
cannot, however, be made;a party merely for the purpose of supporting the 
memorandum of objections. If he is brought on the record he must be 
made a party for ail purposes, so as to be bound by the decree ; and his 
next friend assenting to this course, we shall reverse the order of the Judge 
ana direct that Athiappa Mudali be made a party to the appeal as respond¬ 
ent, and that he be allowed to appear through Janadasa Mudali as his 
guardian. 


8 M. 304. 

[304] APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and Mr. Justice 

Brandt. 


Buchi RamAYYA {Plaintiff), Appellant v. JAGAPATHI 
AND OTHERS {Defe'^ants), Respondents.'' 

[I3th October and 15th December, 1884.] 

Bindu Law—Widow's estate—Alienation—Moveables—Release by xcidoic, unit ioset aside 
— Duress—Coercion—Fraud—Grounds on which relief is granted. 

B. R., the widow of a zimiodar, having for valuable consideration released all 
her claims on her husband’s estate in favour of V. S., her husband’s brother, bv 
a deed executed five days after the death of her husband, brousht a suit against 
V.S, to set aside tbo“deed of release on the ground that it was obtained by threats 
and fraud, and to recover the estate: 

Held, that, it was not suilicienC to find that the consent given by the plaiutifi 
was not caused by cjorcioa. a4 defined in the Indian Contract Act, r.or by duress 
as known to the Boglisb Lav ; but that the questions to be decided were (1) 
whether undue advantage bad been taken of the plaintiff’s position ; (21 whether 
the plaintiff had been sufficieotlv ’nformed as to her right.s or had proper advisers; 
i‘6) whether the contract was au unconscionable or “ catching ’’ bargain. 

A Hindu widow is not at liberty to defeat the rights of reversioners by aliena¬ 
ting or wasting moveable property inherited fr.tm her husband. 

13.. $l B 59=9 Bom. L.R. 1835 11819).] 

This was an appeal from the decree of K. Kri’shnasami Rau, Subor¬ 
dinate Judge of Cocanada, dismissiog a suit brought by Sri Raja 
Vatsavayya Buchi Ramayya Garu, widow of the late zainiodar of Timi, 
against his brother, Sri Raja Vatsavayya Venkata Simhaclri Jagapathi 
Razu Bahadur Garu, zamindar of Tuni, and two others to recover an 
estate, valued at Rs. 7,36,832. 

The facts appear sufficiently, for the purpose of this report, from the 
judgment of the Court (Turner, C.J., and Brandt, J.). 

The Advooate-General (Hon. P. O’Sullivan) and Dhashyam Ayjam/ar, 
*or appellant. 

Mr. Tarrant and Hon. Rama Rau, for respondents. 
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JUDGMENT. 


The Kottam estate was created in 1810. A claim bad been advanced 
by the grandfather of defendant No. 1 to the [SOS] zamindari of 
Pecldapur. and in settlement of that claim, when the suit was under 
appeal to the Sadr Adalat, the taluk of Kottam was severed from the 
zamindari and made over to Vatsavayya Surappa Eazu. 

In order to understand the position and relationship of some of the 
persons to whom reference will be made in the course of this judgment, it 
is desiral)l 9 to set out two pedigrees, which have been furnished to us- 
during the argument. 


Pedigree of the Kottam Family. 
Vatsavayya Surappa. 

I 


Gopala died 
in infancy. 


I 

Jaganatha 

Jagapathi. 


t 

Venkatapa'hi. 

I 


I 

Suriy.i 
Naravana, 
died July 
1879- 


I 

Timma 

Jagapatbi. 


I 


Atacbayya. 

daughter. 


Venkata 
Jogi Jaga- 
natba 
Jagapathi. 
(pUintid's 
husband). 


I 

Simbadri 
Jagapa'-hi, 
defendant 
No. 1- 


I 

By IsS 
wife. 

I 


I ■ I 

Surappa. Jaganatba. Venkata 
defen- Krishnan, 

datit’s l6th plaintiS’s 

witness. I9th wit¬ 

ness. 


I 

By 2nd 
wife. 

I 

Gopala 

Narasim- 

ham. 


Venkata 
Gopalayya. 
daughter of 
plaintiff's 
elder brother, 
(19th witness). 


1 ' I 

Venkata Venkata Venkata 
Jaganatha. Narayana, Suriya 
defendant’s plainriff’s Nara- 
1st witness. lO'h witness, yana. 

daughter of 
Kumandan, 
(plaintifi's 
brother). 


Pedigree of Plaintiff s Family. 

Datia Atcbutarama, 

( T i ' ■ I ri.„ 

Janaki. Sundarayya Kumandan, Venkata- Venkata Plaintin. 

I Kakerlapudi (22nd wituecs pathi. Krisbnan. 

Atchuta. Sitarama for plaintiff!. 

In 18.38 Suriya Narayana was recognized as the proprietor of the- 
Kottam mitta on the death of his father, Jagapathi; he soon afterwards 
succeeded also to the Peddapur zamindari, but the latter estate was held 
but a short time by him when it was sold for arrears of Government 
revenue. 

The right of Suriya Narayana to succeed to the mitta as ina- 
partihle was disputed by his uncle. Venkatauathi, who unsuocess- 
[306]fully attempted to be allowed to sue as a pauper to vindicate his 
claim. 

On the death of Venkatapathi, his sons by his first wife entered into 
a karar (agreement) with Suriya Narayana (Exhibit XSXIII), by which 
they admitted the impartibility of the estate and accepted an allotment of 
land on a fixed rent in satisfaction of all their claims on the Peddapur and 
Kottam estates. Their half-brother, Gopala Narasimham, instituted a suit 
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against Suriya Narayana claiming one-eighth of the estate of Kottam, but 

on appeal his claim was over-ruled o!i grounds which are hardly satis¬ 
factory (Exhibit XL). 

Suriya Narayana had previously made an arrangement with Ins brother, 
Timma Jagapathi, for his maintenance and that of his family, and 
consequently, after the dismissal of Gopak Narasimham's suit, he retained 
sole and undisputed possession of tlie mitta. He appears to iiavo been 
a man of prudence and capacity ; he saved money which he invested on 
loans and other speculations : and kept regular accounts of his transactions. 
He lived on good terms with his eldest son. plaintiff’s late husband, and 
made a handsome provision for his daughter and her son. During the 
later years^of his life, he was, however, displeased witli his second son, 
defendant No. 1, who consequently left his house and resided elsewhere. ' 

Suriya Narayana died in 1879, and his oldest son entered ioto 
possession of the mitta. Defendant No. 1 asserted that the mitia was 
partible and claimed ao equal haif share in the moveable as well as the 
immoveable property of bis father. Eventually tlie brothers went to 
Cocanada and accepted the mediation of the District Munsif, RamacheiKha 
Eao, who was examined by the Subordinate Judge as a witness in this case. 
In the course of negotiations, plaintiff’s husband advanced a claim to a 
large sum of money, upwards of three lakhs of rupees, as a gift from liis 
father. Defendant No. 1 disputed the fact that the gift had been 
made, and asserted that the whole of the money in the palace (reasury, 
amounting to about six lakhs of rupees, was subject to partition. lie 
has deposed, and his evidence on this point is in a measure supported by 
the Court witness, that he desired to see the accounts but they \vcre nob 
produced. 

The Court witness allows that he proposed the settlement, [307] 
which he effected and to which we shall presently allude, not on ihe 
basis of any investigation of the assets actually divisible, but rather with 
reference to the terms which the plaintiffs husband offered as the limit to 
which he would consent. These terms were somewhaL more /avourabie 
to defendant No. 1 than the offer made by plaintiffs husband at his resi¬ 
dence in Tuni. 

The terms recommended by the mediator were embodied in the 
document. Exhibit A, dated 6th March 1880. This deed commences with 
the rectial that the mitta is impartible, and records the stipulation that 
the estate should not be alienated by adoption. Tlierc can be no doubt 
that this stipulation was introduced at the instance of defendant No. 1 
and in consideration of his abandoning his claim to a partition of the mitta. 
As regards this immoveable property then it was the intention that the 
brothers should remain undivided, and that, on the death of the elder 
without male issue, possession should pass to defendant No. 1. There is 
nothing in the instrument to put an end to his co-ownership, and, on his 
brother’s death, his right to possession would defeat the succession of the 
widow. 

As to the ancestral moveable property, it was agreed that, as represent¬ 
ing bis half share, the defendant No, 1 should receive Rs. 1,75,000 in 
cash, together with jewels valued at Rs. 20,000; and that out of the 
utensils, valued at Rs. 2,000, he should receive a fair moiety ; that he 
should be relieved of any responsibility for the liabilities of the family • 
that the house in which he had been up to that time living, together with 
the premises and grounds appurtenant thereto, should be put in his per¬ 
manent possession, together with a sum of Rs. 3,000 to enable him to erect 
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other buildings iliereon at bis pleasure : ^ud that a mango garden in the 
same village i Viravarain). valued at Rs. 2,000, should also be made over 
to him. 

The sum of Rs. oO.OOO was admittedly handed over to one Guruzada 
Venkata Krishnayya for payment to the defendant No. 1 in accordance 
witli Mie terni‘5 of tliis agreement, but nothing further was done in pursu¬ 
ance of it: indeed it was conceded at the hearing of thi.s appeal that 
defendant No. 1 r3fased to accept any further payment, and had, before 
his brother, the plaintitVs husband, died, on the 22nd August 1880, intimat¬ 
ed his intention of litigating, if necessary, for a fresh partition on the 
groun<l that [308] his bi*other bad represented the cash, jewels and 
other moveables at less than their real value, witbliolding accounts which 
vould disclose the actual value, and that difficulties had been placed in his 
way of obtaining possession of the mango garden. 

Exhibit; XXV is a document, bearing date the 27th August 1880, 
admittedly executed by the'plaintiff inHhis suit in favour of defendant No. 1. 
In this it is recited rnat-, in consequence of the death of the plaintiff’s 
husband on the 22Dd instant, he having died issueless and being the un¬ 
divided brother of defendant No. J, and the registered partition deed, 
dated 6th March 1880, between the deceased and defendant No. 1 not 
having been acted upon during the life of plaintiff’s husband, defendant 
No. 1 has become the sole heir to the whole of the immoveable prooerty 
constituting the Kottam zamindari, and to the whole of the moveable 
prope 'ty; that, having regard to these facts, the plaintiff relincjuishes all 
right,title and claim to the aforesaid estate, and, according to the settlement 
made by mediators, has received from defendant No. 1 on account of her 
stridhanam, ttc., 20,000 rupees’ worth of jewels, and 1,75,000 rupees in cash, 
with power of absolute disposal, together with a house described, and 
valued at about 1,000 rupees, and a verandah, and fruit garden, the last- 
mentioned properties to be h-jld and enjoyed without power of disposal by 
gift, noortgage, sale or otherwise, and that, in consideration of the 
premises, the plaintiff binds herself not to dispute or question the right of 
defendant No. 1, or his heirs, to the whole of the estate, moveable and 
immoveable. This document is signed by tne plaintiff and attested by 
Brabmanna, son of Bavali Lucbain a of Tuni, Kamayva, son of M. Sub- 
banna of Tuni; Ramabadra Razu. son of M. Sitarama Razu, then at Tuni; 
Gopalkrishnama, son of N. Venkatakrishna Razu, then at Tuni, and 
signed by one Subbarayudu, as writer. 

It was registered at Tuni on the 7th September 1880, and bears the 
Sub-Rfgistrar’s endorsement that it was presented for registration by 
the plaintiff (who again signed this endorsement) at the private dwelling- 
house of defendant No. 1. 

Exhibit LX is a letter from theplaiotiff to the Collector of the district, 
dated the 5th October 1880. This letter was not received in the Collector's 
office till the 17th idem. Tuni is, we are informed, not more than forty 
miles distant from Cocauada, and the ordinary post doss not tike more 
than three days hetwesn the two [309] places. Tnis letter does not, 
however, appear to have been sent by post. The plaintiff in this com- 
mnnication informs the Collector of the death of her husband as having 
taken place on the 22nd August 1680, of the disputes between her late 
husband and his brother, defendant No. 1, and of the settlement of those 
disputes under the agreement of the 6th March 1880. She then goei on 
to say that, at the time of her husband’s death, she being a female and 
having no competent male advisers near her, defendant No. 1 having won 
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ovw 1 k) hia side all the offioera and servants who had been in her husband’s 
employ, prevented for some hours the removal of lier husband’s corpse, and 
while she was overwhelmed with sorrow, friglitened her in various ways, 
and by misrepresentation “ as to the past stace of things and to her right 
to the zamindari, hurriedly got certain documents written and signed by 
her;" that these documents were signed by her from fear of danger to her 
life, and not of her free will and consent, and that it would be apparent 
tiiab she could not have voluntarily consented to tiie agietonent evidenced 
by the document signed by her “ when the former document was existing, 
and while her husband and his brother were divided," and at a time when 
her loss was so recent, and before the obsequies were over; that she left 
Tuni and went to her own peooles’ hou<e at Cbouduvada on the loth 
September, lest some injury might be done to her. Siie prayed, therefore, 
that the Collector would not register her husband’s brotiier as proprietor 
of the mitta, but that he wo ild register her nam-^, she being the legal heir. 
She expl.iined the delay in sending a petition bo this effect by saying she 
had been ill. 

On the 14bh April 1881, a suit was 6Ied on behalf of the idaintiff against 
the present defendants, defendant No. 1 being plaintiff”s brother-iu-law, 
Vatsavayya Venkata Simhadri .Tagapathi Razugaru and the defendants 
Nos 2 and 3, Ponnada Markooda Razu and Vempai-i Bvahmayya Sastri; 
the two latter were imoleaJed as persons to whom her late iiusband had 
given powers-of-attoruey to mauage the whole of his affairs during his 
intended absence on a pilgrimage, which his death had prevented. 

After setting out the agreement of the 6th Mirch 1880. the 
plaintiff in her plaint alleged that monies given to her, her husband, and 
late son, from time to time during the lifetime of her father-in- aw, were 
kept in the family chest, and invested wif-hout [310] distinction, and 
shown in the accounts along with tue funds taken possession of by her 
husband on the death of his father, and continued to be in his possession. 

The cause of action against the defendants was then stated to b© 
that, immediately on the death of her husband, t he defendants Nos. 2 and 
3 and others placed all the plaintiff’s property in the possession of the 
defendant No. 1, and that “ by threatening fch© plaintiff in many ways, 
while she was in deep sorrow " and by practising deceit.and l)y fraudulent 
means obtained her signature to certain papers against her will, of which 
papers the agreement, bearing date the 27th August 1880, is ihe princi¬ 
pal one and the basis of the rest ; that this document is invalid in law, 
without consideration, and in contradiction to former facts, and that 
according to Hindu law, and under the consent of h'^r husband, she is 
the rightful owner of the property of all kinds, with the profit thereof. 
The relief sought was recovery of the Kottam estate, including houses 
and grounds, and all other immoveable property, with all rights pertaining 
thereto, together with mesne profits ; secondly, can'jellation of the deed 
of release,’' dated the 27th August 1880 ; thirdly, recovery of cash 
amounting to Rs. 3,02,000, and jewels and other moveables or their value, 
estimated at Rs. 77,840. 

Defendaub No. 1 objected that the suit was bad by reason of mis¬ 
joinder, inasmuch as the plaintiff asserted claims based on different 
rights. He pleaded that the agreement of the 6th March 1880 did not 
operate to sever the co-parcenary between himself and his brother; that 
the impartibility of the zemindari was recognized by the agreement; 
that, having discovered that he had been deceived by bis brother as 
to the amount and value of the cash, jewels and moveable property. 
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he had called upon his brother, if it was his intention to put an end 
to the co-parcenary,Ho make a fresh and equitable agreement in super- 
session of the agreement of tbe 6tli March 1880: and, as his brother 
died before a new settlement could be made, he claimed that they 
wore undivified as well in respect of the moveable as of the immoveable 
property of tho family. He traversed the allegations of the plaintiff that 
the agreement of the 27tli August 1880 had been procured by undue 
iiilluence, or ititimidation, and assorted that it had been executed by the 
p'aintifl voiimtarily, and that she had acted under competent adv.ee, and 
[311] with full knowledge of the circumstances. He denied that any 
gifts had been made l>y his fatlier to the plainbitf’s husband, the plaintiff, 
or her son, and the competency of his father to make such gifts ; and he 
complained ihat the plaint did not show explicitly how much money 
was the subject of each of the gifts alleged, nor at what time such gifts 
were made. 

D.-'fendants Nos. 2 and 3 pleaded that the powers-of-attorney, though 
executed, were not handed over to them; that they did nothing in virtue 
of such powers ; that they did not take possession of any of the plaintiff’s 
husband s property; that tliey took no part in persuading the plaintiff 
to execute the documents signed by her at Tuni; and that these were 
executed by plaintiff of her own free will and consent. 

At the first hearing the plaintiff’s vakil set up a plea that theKottam 
estate was partible; further that the cash and jewels payable and tube 
delivered under the document of the 27th August 1880, wuicli it was 
admitted were duly locaived, were accepte 1 not as a payment under that 
document, but in part satisfaction of plaintiff’s claim. Issues were 

framed with reference to these as well as the other material aver¬ 
ments. 

The Subordinate Judge found on the issue as to whether the estate 
is partible or imuartible, that the estate had, all at events ever since it 
was constituted a separate estate, been treated and regarded by the father 
of plaintiff s husband, by the plaintiff 's husband and his brother as im¬ 
partible ; hut that, in any case, the plaintiff is bound by the fact that her 
late husband in the agreement of the Gch March 1880 treated with his 
brother and dealt with the estate on the footing that it is impartible. 

Upon the sixth issue, whether the release deed, dated 27th August 
1880 and the receipt, dated tlie 7th September 1680, were obtained from 

plaintiff by fraud, iotimidation.m isrepresentation, or undue influence ? 
The Subordinate Judge after going carefully into the allegations and 
evidence on either side, came to the conclusion that it was not proved 
that actual force, violence or personal intimidation had been used towards 
the plaintiff ; that it was not proved that by placing additional guards 
ovei the looms in which plaintiff was living, or otherwise, communi¬ 
cation between the plaintiff and her relatives was cut off ; that there were 

plaintiff and her advisers should accept the settle- 
L312Jmont made; and that the agreement of the 27th August 1880 was 

executed by tbe plaintiff' voluntarily and with a full knowledge of the 
facts. 

The plaintiff appeals against the dismissal of her suit. 

We consider that it is nob material for the purposes of this suit to 
deteimine whether the Kottam mitta is partible or impartible ; whether 
paitible or impartible, the brothers being undivided in interest in respect 
of it, the defendant No. 1 would and did take the estate by survivorship. 
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TThe agreamsnt of tho 6th Mai*oh 1880 purports to operate as a partition 
between the brothers only in respoot of the assets of the estate other than 
the mitta, and if that deed is binding upon the defendant No. 1 the plaintiff 
would be entitled to succeed to such portion of the property dealt with 
under that instrument as remained to her husband as his separate share 
of the ancestral estate other than the mitta, and to the wealth, if any, 
which he had obtained by gift, unless, by acceptaoce of the agreement 
evidenced by the instrument of tlie 27th August 1380, she has precluded 
herself from insisting on her rights of succession. 

We propose then to consider in the first place wliether that instru¬ 
ment is binding on the widow. 

Execution of the instrument as well as of others, whicli we shall 
■shortly notice, and. acceptance of the full amount of cash and jewels pay¬ 
able thereunder is admitted by the plaintiff. We shall in the pro¬ 
per place consider whether the plaintiff’s explanation of such accept'inco 
is reasonable andcredible. It is necessary to look not only at the circum¬ 
stances under which the documents were actually signed and registered, 
and under which negotiations for the agreement were commenced and 
concluded, but to consider the position of affairs ;for some little time before 
the date of the plaintiff's husband’s death. 

The exis^ieoce of a disoute between defendant No. 1 and liis brotlier 
touching the succession to the mitta and the moveables of the family is 
clearly shown. It is also shown that the agreement of the 6th March 1880 
was not arrive! at after a satisfactory ascertainment of the family property, 
and whether defendant No. 1 would have been held bound by it or not, 
there existed grounds on which he conceived himself at liberty to repudiate 
it, and he did repudiate it, and it was not completely executed when his bro¬ 
ther died. Defendant No. 1 was examined as the plaintiff’s seventh witness. 
[ 313 ] He deposes that be saw his brother, plaintiff’s husband, who apuears 
to have been seriously unwell for soma twenty days before he died, at 
Tuni, wliither he went from Cocanada on hearing of bis brother’s illness ; 
and if this witness be believed, plaintiff’s husband, a day or two before he 
died, questioned his brother as to his intention to bring a suit, and promised 
as soon as he got well “ to look into the aecounts and settle anything 
that might be foun 1 wrong with reference to the difference in re.?pect of 
the moveable property.” Now this difference defendant No. 1 explains as 
follows: In settling the amount to be given to defendant No. 1 under 
exhibit XXV, the absence of all accounts showing the value of the move¬ 
ables to be divided had been commented on and plaintiff’s husband promised 
to produce the accounts when they got to Tuni. However this may be, it 
may be taken that, on some ground or other, defendant No. 1 thought he 
had retsou to hebeve that property had been concealed, and it is a fact, 
deposed to by defendant No. 1 and not disproved or contradicted, that he 
was prevented by persons who had been connected with the plaintiff’s 
husband from taking possession of the mango garden awarded to him under 
exhibit XXV. This prevention was, it seems, the result of some dispute as 
to the iroduce of the season. 

At any rate the plaintiff’s husband must be taken to have been 
aware that defendant No. 1 challenged the finality and validity of the 
deed of partition of the 6th March 1880; indeed, as the Subordinate Judge 
points out in para. 47 of his judgment, there is evidence that plaintiff’s 
husband hal reason to believe that defendant No. 1 was on the point of 
filing a suit for this purpose and that he deferred his pilgrimage to 
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Benares on thut account;. The intention of tlie plaintiff to dispute the 
agreement must have been known and discussed in the family, and it is 
not likely that the plaintiff’s husband would have concealed from the 
plaintiff tlio action which his brother contemplated. 

The plaintiff's brother, Kumandan (twenty-second witness), had been 
summoned to Tuni, when the plaintiff’s husband entertained the intention 
of going to Benares in order that he might take care of his sister during 
her luishand s absence. He was in the palace for some days—a fortnight, 
he says—before his brother-in-law fell sick, and it is impossible that he 
should not have been made aware of the position of affairs between defend¬ 
ant No. 1 and his brother. [31 i] He admits that, duriog his brother- 
in-law's illness, he was present at a conversation between the plaintiff 
and her liusband respecting the management of his estate: he asserts 
indeed that the plaintiff’s husband had directed that an adoption should 
be made, and that the estate should be managed, and that the money due 
to defendant No. 1 under the deed of divl=ion should be paid to him 
whenever demanded. 

Although we are unable to believe that the plaintiff's husband directed 
an adoption unconditionally and contemplated the possession of the estate- 
by his widow at the very time he was insisting that the deed was binding 
on his brother, for that deed provided for the succession of the brother to 
the mitta and prohibited an adoption, it is in accordance with probability 
that the prospects of the widow should have been considered when it 
became apparent that her husband’s illness was serious, and it is even 
more probable that the plaintiff’s husband, whether lie conceived himself 
seriously ill or not;, should have discussed with his wife, and in the 
presence of her brother, his intention to insist on, or waive the agreement. 

The plaintiff herself refer.s to the same conversation, but whether or 
nob the plaintiff or her brother knew before her husband’s death that 
defendant No. 1 intended to call in question the agreement of the 6th 
March 1880. the whole of the circumstances relating to the agreement 
and the intention to dispute it were known to Datla Siiarama Eazu, the- 
Dewan. He had. before the death of plaintiff's husband, been to Madras 
and taken legal advice on the question whether the agreement of the 6th 
March 1880 was binding upon the plaintiff’s husband, and had arranged 
for securing professional assistance to restrain defendant No. 1 “ if he 
raised difficulties and brought a suit, instead of accepting the sectlemeut;”' 
and he inform'^ri Kumandan of these facts when the negotiations were on 
foot which resulted in the agreement of the 27th August 1830. Id appears 
from his own statement that this witness Sitarama Eazu was regarded 
with distrust by the defendant No. 1 from the time of his brother’s 
death, and that he acted as the partizan or at least as the adviser of the 
plaintiff. 

There being no reasonable doubt that full knowledge of the facts was 
possessed by the plaintiff and her brother, and that they were aware of 
the legal advice which had been procured for her [313] husband as 
to the eflScacy of the agreement of March 1880, before the agreement 
of the 27th August 1880 was made, we proceed to consider the other 
grounds on which the plaintiff now seeks to repudiate that agreement. 

It was conceded at the hearing of the appeal that the plea of coercion 
could hardly be maintained, and it is not, therefore, necessary for us to go- 
into this part of tbe case at great length. 

* r* plaintiff ” is apparently a mistake for ** defendant No. 1.”] 
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Wibb reference, however, to the wvidenoo adduced to show that the 
plaintiff’s brother and others were prevented by violence and threats from 
takiug the body of plaintiff’s husband to the burning ground, with a 
view to putting pressure on the plaintiff and so compel her to come bo 
terms, we must observe that, according to the statomeubs of all the wit¬ 
nesses woo depose to the facts alleged in this respect, the Sub-Magistrate 
of Tuni and the Inspector of Police were on the spot, and the witnesses 
were admittedly in communicaiion witli tliem, but neither of those 
officers is called as a witness to show that any oomolaints were made to 
them as lo violence having been used or threatened We note that 
Sitarama Razu, who in his examination-in-chief asserted that when he 
was taking steps for the performance of the funeral rites the defendant 
No. 1 came up and threatened he would cut and stab any one 
who interfered with the burning of the corpse, admitted in l»is cross- 
examination that he did not personally hear words to that effect used, 
and in his examination-in-chief that he did not personally see whether 
any guards were placed near the place where the plaintiff was. We 
do not then believe the evidence as to additional guards having been 
placed about the palace in order to prevent free communication between 
the plaintiff and the ladies who were with her, or with her male 
relatives and others who would be her natural friends and advisers on the 
occasion, though it is quite possible that guards were placed over the 
moveable property after tbe death of the zamindar, as is to be inferred from 
Sitarama Razu’s evidence. Nor do we believe the evidence intended to 
show that she and her brother and others were in actual fear of bodily 
injury. The witness who speaks io the strongest terms of the violence and 
threats said to have been used by defendant No. 1 and his people, and of the 
pressure put upon the plaintiff and all connected with her, is her brother 
Kumandan, the twenty-second witness. Plaintiff herself does not go nearly 
so far, [316] while the thirn witness, the Dewan Sitarama Razu, is also more 
guarded, and, while he stales that he was informed by Kumandan, within 
a few days after the death of plaintiff’s husband, that plaintiff had been 
induced to sign the agreement under threats that if this were not oone the 
defendant No. 1 would bring a criminal charge against the plaintiff and 
himself of having poisoned the plaintiff’s husband, he, according bo his 
own account, aid nothing and said nothing, except to advise that they 
should keep quiet, and be would see what could be done when they got 
back to Chouduvada.” 

The evidence of these witnesses, as well as that of the tenth witness, 
Vatsavayya Venkata Narayana (a son of Timma Jagapathi, son-in-law to 
plaintiff’s brother Kumandan) and that of the nineteenth witness, Datla 
Chinna Venkata Krishnam Razu. who is doubly connected witli the family 
of plaintiff’s husband by marriage, and also related to plaintiff some of 
the most important witnesses both in respect of the statements made by 
them, as well as by reason of their position and relationship—is open to 
not a few of the unfavourable comments made upon it by the Subordinate 
Judge. We shall, however, have to consider this evidence further in con¬ 
nection with other circumstances. 

It is not sufficient to find, as w’e do, that the consent given by the 
plaintiff was not caused by coercion as defined in the Indian Contract 
Act, nor by duress as known to the English Law; we have further to 
determine whether undue advantage was taken of tbe circumstances in 
which tbe plaintiff, a native lady of rank, was placed at the time when 
her consent was given to tbe agreement which she now seeks to set 
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aside, or of the position in which her late husband’s brother, defendant 
No. 1, thcQ stood in relation to her; whether that agreement was 
concluded by the plaintiff without sufficient information as to her rights, 
or without proper advice ; whether it was an unconscionable or “ catch¬ 
ing ’ bargain ; and whether, for all or any of these reasons, it ought to be 
relieved against. 

It was upon considerations of this nature that the learned Counsel 
for the plaintiff principilly insisted. One of the ca-es cited, Tacoordeen 
Teivarry v. Naiuab Syed Ali Hossain Khan (1) [3173 contains a statement 
of tne principles which h ive alwavs guided the Courts in deal ng with sales 
or gifts mide by ladies” in the position which the plaintiff occuuies, and 
though tliis is not a case of a sal-» or «ift, but of a family arrangement or 
settlement, to which favour is shown by the Courts, and in respect of 
which ignorance of rights on either si le is not so minutely scrutinized, we 
have no hesitation in holding that, in the present case, ir must be shown 
that the transaction was sufficiently und rstood by the plaintiff; that she 
herself was, or her competent advisers w’ere, acquainted with her rights. 
Whether these requirements are fulfilled in the present case deoends upon 
a consideration of all the fact.s. The Courts have, probably intentionally, 
refrained from defining in express terms what an uncon scion ible or catch¬ 
ing bargain is ; but surprise, improvidence, undue haste in carrying into 
execution the terms agreed upon, inadequacy of consideration, are all 
matters to be taken into account in determining whether an agreement of 
this sort ought to be set aside or uohelJ. It is no doubt true that this 
agreement was concluded very shortly after the death of the plaintiff’s 
husband, and it may well be assumed that the plaintiff was in great grief. 
Negotiations were commenced within a very few days at latest after her 
husband had breathed his last. The arrival of Kakerlapudi Sitarama, the 
husband of the plaintiff's elder sister, Sundarayya, who is frequently 
z'eferr'^d to as the influential brother-in-law, was no* awaite 1. 

On the other hand, we cannot say that the plaintiff had not with her 
competent advisers. The third witn^'ss, Datla Sitarama who, as we have 
observed, as Dewan under her husband and his father, must have been, 
and is shown by his own account to have beeo, very intimately ac¬ 
quainted with all the affairs of the family, was there, and his own 
evidence shows that he was consulted frequently by plaintiff’s brother, 
Kumandan: he w’as present on two occasions when the inventory of 
the jewels was being made and gave information respecting them. 
Plaintiff s brother, Kumandan, admits that the plaintiff had a good 
opinion of Sitarama, who in this case has been interesting himself strongly 
on tlie plaintiff s behalf, and is admittadly adverse to defendant No. 1. 
Kumandan, the fwenty-second witness, is certainly a man of affairs, and 
interested in his sister’s welfare; and the tenth witness. Venkata 
pl8] Narayana, who is now evidently hostile to defendant No. 1, was, 
in our opinion, bejmnd doubt consulted with reference to the negotia¬ 
tions throughout, and what he thought of the settlement proposed appears 
very clearly from the letter, exhibit XXX (a) written by him. as he admits, 
on the 24th August 1880. only two days after the deith of the plaintiff’s 
husband. In this a^ter informing the correspondent to whom he wrote 
of the terms proposed, he savs “ it will be tne best thing that can happen if 
matters can be settled in this way. ” 

The nineteenth witness for plaintiff, Datala Chinna Venkatakrishnan, 
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a relative of the plaintiff, as woll as of the plaiiitilT's husbaml, was also 
there; and he was, as ho admits, consulted by Kumaiidan, tliouj*!!, bo 
says, he declined to interfere; ho was present when the jewels were 
counted and valued, and says that Kuniaudau may have come twice or 
thrioe while this was go'ngon. Tins witness’s evidence is important as 
showing that he had a conversation witli the defeniani No. 3, as to the 
probability of success or failure of an attempt to contest the division-deed 
between plaintiff’s husband and defendant No. 1. He says tliat, for the 
reasons given to him by the d^-feudant No. 3, he came to think that the 
deed of division, which before then lie had thouglit to be a v did docu¬ 
ment, mighc ba shown to be not so. by reason of the money agreed 
therein to be paid not having been paid; whatever his views on this 
subject, his evidanci is of some weight as showing that the legal valid¬ 
ity of the parbitioi-deed was in fact discussed# His retsons for 
refusing to interfere we cannot bilieve, as it is clear ho was taking pirt 
with Kumandao. 

The plaintiff and her advisers had nob, it is true, the advantage of 
professional advice, and our attention has been called to the case of Frevi 
Narain Singh v. Parasram Snujh (1), whidi, among other reasons for 
setting aside an “ ikrarnamah,” this circumstance was given weight. Bub 
this was only one of several considerations which influenced their Lord- 
ships in deciding that the deed executed should nob be upheld, an ! in 
other respects that case differs very materially from this. The deed was 
found to have been executed without any consideration whatevein a 
state of things “likely to overawe” the parties,** and materially to affect 
the free exercise of their will.” 

[319] It may an 1 probably does frequently hapoea in this country 
that it would be difficult bo obtain in time such professional advice as 
would be worba having, for the settlemeob of family disputes : relatives and 
members of the family are capible advisers in such cases, and we are not 
prepared to bold, and think it would ba a matter for regret if is were held, 
that on this account alone a family set dement of doubtful claims should 
be set aside. 

As to undue haste, there is evidence given by defendants 2 and 3 
examined as plaintiff’s fourth and fifth witnesses, as well as by witnesses 
on the side of defendant No. 1 that proposals for a settlement emanated 
from plaim-iff herself, or her advisers, and whether this evidence bs 
strictly true or not, we may observe that it is not unusual in t.liis country 
to take advantage of the presence of relatives and friends on the occasion 
of the funeral, to h ive matters settled with regard to the claim of a widow 
on rhe estate of her husband. Moreover, though negotiations comtnenced, 
as we find, on the second or third day after the plaintiff s husband die i and 
a draft of the agreement was written very soon after this, the fair copy of 
the agreement was not s'gned until the 27th August, thit is the fifth day 
after the death, and the instrumsnb itself was njt registered until the /tb 
September; aod in the meantime the additional agreunonb had been made 
as to a money maintenance to be paid to the plaintjff, and alterations 
introduced into the principal agreement (exhibit XXV) as bo defendant 
No. 1 alone being liable for his mother’s maintenance and as to additional 
house accommodation for plaintiff. 

The plaintiff’s evidence as to the instruments not having baei shown 
to her before the 7bh Septembar, wa cannot accapl as true. It is opposed 
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to the oral and documentary evidence, and in contradiction to the allega¬ 
tions nmdo in her petition to the Collector, exhibit LX. It is, indeed, 
almost incredible that the plaintiff and her advisers should havedeliberately 
and for so long acted their parts, taking all the property given, and 
executing all the documenis, and should not even before the Kegistran 
have thrown out a hint that all that was dooe was not voluntarily done, 
or have even attempted to communicate with other friends or relatives, or 
with any official; and though we would not make too much of tnis fact 
It IS to he noted that, while tbe plaintiff left Tuni on the 15th September, her 
patibion m which she first speaks of her having [320] been compelled 
against her will to execute the agreement of the 27bh August, is only 
dated the oth October and did not reacu the Collector till the 17th. No 
doubt there is some evidence that she was uuwell, but even if she was 
this IS hardly a satisfactory explanation of the delay, when iier brother and 
other influential relations were present to act for her. 

The fact that the deed of agreement, exnibit XXV, and subsidiary 
documents were not attested by plaintiffs brother, Kumandan. or other 

relatwes, has been commented on as a circumstance tending to throw 
suspicion on the transaction. 

_ If those concerned had determined to make it appear.as far as possible, 
that the arrangement which they professed to accept was agreed to it 
does not appear why they should have drawn tbe line at attestiog the 
documents which the plaintiff feigned (as they say) to execute, and the 
evidence given by Sitarama Razu that Kumandan insisted on concluding 
the arrangement, notwithstanding his advice to the contiMry, is inconsist¬ 
ent with any unwillingoess on Kumandan’s part to conclude it. The 
reasons given by the nineteenth witness, D-itIa Chinna Venkamkrishnan, 
tor refusal to attest, namely, that he was not willing to act against the 
wishes 01 his sister-in-law and that he refuse! because Kumandan refus- 
ed, and Kuinandan’s explanation of h.s refusal, do not appear to us at 
all satisfactory or worthy of credit. We think it not improbable that 
tliese and other members of the family, who were preseot and who could 
apparently have had no other reasons for refusing to attest, may have 
declined to a&x their signatures as witnesses, as the Subordiuate Judge 
finds they did, because they had not before been in the habit of doing 
so, because to do so is considered by persons of their position unbecom- 
ing t leu dignity and for faar that they migat be called to give evidence 

m Courts or elsewhere, as to the execution of the documents attested by 
them. 

We now pass on to consideration of tha question whether from the 

amount accepted by plaintiff, under thy agreement (exhibit XXV) as 

compared with wliat the plaintiff woull have been entitled to as the 

widow of the brother of defendant No. 1, it is to be inferred that the 

bargain was manifestly unfair to the plaintiff. 

■(. P^O'^'sion made for her was a very handsome provi-ion in 

Itself. It was almost the same as that defendant No. 1 bal been 

content to accept as the equivalent of his share in the moveable [821} 

t]’ consideration for waiving his asserted right to partition 

of the Kottam estate. The widow has at her absolute disposal l,75,00a 
rupees. 

In what position would she have stood if the settlement had not 
been made? 

. Defendant No. 1 was, as we have seen, prepared to contest tb& 
division of moveables effected between him and the plaiotitf^s brother, on 
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•the ground that, as alleged by him, some 3,00,000 ruoeos had been con¬ 
cealed under the pretence that cash to this amount was the subject of 
gifts to the plaintiff’s husband, to her, and to her son. Whether a claim 
to have that division set aside on this ground would have been successful, 
it is not necessary to decide ; nor again wliether, the division being 
maintained, a claim to a further share in the amount alleged to have been 
•concealed might have been successful. But we are bound to say that the 
evidence adduced to prove the alleged gift of three lakbs to tiie plaintiff’s 
son is, for reasons sufficiently explained by the Subordinate Judge, lo say 
the least of it, oren to grave suspicion. 

The plaintiff’s allegation was bo the effect thut a lakh of rupees was 
^iven by her father-in-law to her husband in 1861 or thereabouts, and a 
further gift of two lakhs to her husband, herself and her son, jointly, 
in 1870. 

The con lusion at which we arrive on this part of the case is that it 
■is nob satisfactorily proved that th^i'e was a gift of three lakhs of rupees 
to the plaintiff’s husband and plaintiff. 

Anotlie’’ question for consideration is whether the share in moveables 
retained bv her husband, if taken by the widow, would have been at her 
absolute disposal. If the answer to this were in the affirmative, tlie 
present bargain would not be, on the face of if:, so clearly to her advantage 
as giving her absolute disposal over a very considerable amount of moveable 
property, which she would not otherwise have had. 

The question whether a widow has an absolute right to dispose of 
the corpus of moveable estate, inherited from her husband, has been much 
discussed and the early decisions have been at first doubted and now 
over-ruled. 

The principal cases on this point decided by the late Sadr Court of 
Madras were referred to by the Privy Council in Bhv/juan [322] 
Deen Doobey v. Myna Baec (1), and it was remarked that in only one 
of these, GopauJa Putter v. Narmina Patter, (2) were the authorities relied 
on by the pundits, on whose “ Bywastas ” the Courts acted, quoDed, 
those authorities being the Madhaviya and Sarnsvati Yilasa commentaries. 
On looking into these, we find passages in the latter work which apparently 
go rather to bear out the contrary view, while we have been unable to find 
any that support the dicta of the pundits. 

We refer to Sec--ions 516, 521, and 532 in the Sarasvati \ ilasa, 

Foulkes’ transalation (Trubner & Co., 1831). 

(516) When the husband is dead, she who upholds his family shall 
receive her husband’s share; her proprietorship is for her life, in gift, 
mortgage and sale. 

(521) The sonless wife who guards her husband’s bel and is steadfast 
in her continence and docile, shall have possession until her death, after 
her the heirs shall have it. 

(632) Regarding the two texts, i-fi.. the first given above^ (516) and 
the second given in 521, but at greater length as follows : when her 
husband is dead, she who upholds the family shall receive her husband^s 
ehare in the immoveable as well as the moveable, the grosser metals, the 
grains, the fluids, and the clothes ; hut her proprietorship is for her life¬ 
time, in gift, mortgage, and sale ”—they are to be expounded as applying 
to the wife who has no daughter, on the strength of these two passages 

(1) 11M.I.A. 487 (603). (2) M.S.D. (1850) 77- 
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after her the heirs shall have it,” and, “ but her proorietorship is for her 
lifetime.” 

^\e can see here no distinction drawn between moveables and im¬ 
moveables. 

In the Madhaviya, Section 35, page 25 (Dv. Burnell, Higginbotham, 
Madras, 1868), on the text of Vriddha Maou, ** the wife (i.e., widow) who 
has no son, who preserves inviolate the bed of her husband, and is stead¬ 
fast in her duty, should offer the pinda for him, and take the whole share,” 
the commentator remarks “ the whole share ” consisting of moveable and 
immoveable property, and he quotes the text of Prajapati: “Taking his 
property, moveable and immoveable, the silver and base metal, grain, liquids 
and clothes ” 


And in Section 44, in explaining the Vedic text “women are power¬ 
less and cannot succeed to the heritage.” the same commentator [323] 
quotes the text of Brahaspati, which prohibits a wife from taking immove¬ 
able property, with the following comment. “Let the wife, whose 
husband is dead and who is divider!, leave the immoveable property and 
take some pledge, <tc , ” and observes that it is only prohibitory of the 
widow selling or making away w;th immoveable property without the 
consent of the other heirs; else it would be inconsistent with the text, 
Let thn widow take the immoveable and moveable property, the gold, 
basH metal, grain, liquids ani clothes: let her cause the sraddhas to be 
offered in each month, the sixth month, i^c.: let her honor with 
offerings to the gods and pitrs, paternal uncles, gurus, daughter’s sons, the 
children of her husband’s sisters, his maternal uncles, also old persons and 
guests.” 

The first passage merely concedes to the widow equal rights in move- 
able iind immoveable property : the second, while it expressly denies the 
widow power to alien immoveable property without the consent of the 
other heirs, does not expressly concede to her an unqualified power to 
deal with other property, but concludes with a text declaring for what pur¬ 
poses the widow is allowed to inherit. 

Having regard to the absence of express authority in Aladhaviya’s 
commentary to the agreement with other authoritative commentaries, 
the texts of the Sarasvati Vilasa, as well as to the observations of their 
Lordships of the Privy Council in the case above quoted, it has recently 
been held by this Court in Narasimhci v Venkatadri'il) that the restriction 
which is placed on the widow’s power of alienation over pronerty inherited 
from her husband extends to moveable as well as immoveable property. 

Convenience suggests that a widow should have power to make such 
dispositions of moveables as are consistent with their nature and requisite 
for their enjoyment, c.ff., grain must be sold or consumed, the increase of 
cattle must be disposed of when not required for the purposes of the estate; 
but it is one thing to hold that a widow has a disposing power for the pur¬ 
poses of enjoying moveable property, and quite another to hold that she is 
at liberty to waste it, or alien it as she pleases, so as to defeat the in¬ 
terests of the reversionary heirs. It cannot be said that, at the time when 
the agreement of the 27th August 1880 was made, the enjoyment 
[324] by a widow of an unqualified power to dispose of the corpus of 
moveable property inherited from her husband did not admit of question. 

The conclusions then at which we arrive are that the deed of the 27th 
August 1880 was executed by the plaintiff deliberately, and on the advice 


(1) 8 U. 290. 
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of her relations, she and they being sufficiently acquainted with all mate¬ 
rial facts ; that it was a settlement of the claim of defendant No. 1 to set 
aside the agreement of the 6th March 1880, and of the claim of the widow 
to property alleged to have been separate property acquired by her and her 
husband by gift; that although she had no professional assistance with 
respect to the arrangement which she accepted, it was known to her 
advisers what professional advice had been given respecting the obligatory 
force of the agreement of the 6th March 1880 on defendant No. 1 ; that thu 
plaintiff was fully aware of the claims she was renouncing ; and that her 
advisers regarded the arrangement as a just and equitable one : and that 
it is not proved to have been otherwise. 

In this view, we consider that the plaintiff is not at liberty to 
repudiate the agreement of the 27th March^ 1880, and inasmuch as 
that agreement operated as a satisfaction of the other claims she asserts 
in this case, her suit was prouerly dismissed. 

No cause of action appears as against defendants Nos. 2 and 3. 

As regards the defendant No. 1 we should have hesitated to confirm 
the order of the Lower Court in respect of his costs in that Court, had it 
not been that, instead of confining herself to que<itioning the legsil validity 
of the agreement of March, 1880, the plaintiff allowed gross mis-state¬ 
ments of fact and exaggerations to be introduced into the plaint tiled on 
her behalf, in support of which evidence has been given at great length, 
which we are altogether unable to believe. 

The appeal then is dismissed with costs in favour of all the defend¬ 
ants. 

8 M. 325. 

[325] APPELLATE CIVIL. 

Before Sir Charles A. Tamer Kt., Chief Justice, and Mr. Justice 

Muttusami Ayyar. 

KUPPA (Defendant) Appellant v. Singaravelu (Plaintiff) 
Respondent.^ [5th January and 24th February, 1885.] 

Hindu LawSudra^^lliegitimate so»— Issue of adulterous intercourse — Maintenance. 

A Sudra having k^pL the wife of ?»uother in'vn in his bouse for many years as a 
concubine,had a son by her, whom he recognized as his own. 

In a suit brought by tbe son, who was of age, to recover njaintenance from his 
putative father: 

Held, that he was entitled to recover. 

rP. 34 M. 68 (70i =5 Tnd-919 = 20 M.L.J- 350 = 7 RI L.T. IGi =(1910) M.W.N. 
138 ; R., 32 B. 562= 10 Bom. L.R. 73G (739^.] 

This was a suit, m/or77W pawpens, brought by Singaravelu in 1883 
against Kuppa Pillai bo recover maintenance at the rate of Ra. 600 a year, 
together with three years’ arrears at the same rate and interest thereon, 
and Rs. 2,000 for marriage expenses to bo incurred. Plaintiff alleged 
that his mother was kept by defendant who had three children, including 
himself, hy her; that he came of age in 1881, from which time he had 
not been maintained by defendant, bub had maintained himself by 
oontracting debts. The family property, he alleged, yielded Rs. 8,000 
a year,__ 

* “ March” is a mistake for ” August.” 
t Appeal 71 of 1884. 
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Defendant pleaded, i7itcr alia, that the mother of plaintiff was a 
married woman who had committed adultery with several persons besides 
himself, and that plaintiff’s paternity was, therefore, doubtful, and that, 
as nlaintiff's mother was of a low caste (Kullar), plaintiff, who was of age, 
was hound to maintain himself hv labour. 

The Subordinate Judge at Neaapatam, E. Vasudeva Rau, found that 
plaintiff’s mother had been kept by defendant in his house for 25 years, 
that there was no doubt as to plaintiff’s paternity, and that defendant 
had treated plaintiff as his son, and held thaf; tinder Hindu Law 
plaintiff was entitled to maintenance. MiUtu- [326] samy Jagavira 
Yettapp.i Naikar v. Venkatasubha Yettia{i), confirmed on appeal by the 
Privy Council (2), Vencatachella Chetty v. Piro2tha?n{3), Chuoturya Run 
Murrinn Syn v. Sahub Purhulad Syn (4). 

The decision in Nilmoney Singh Deo v. Baneshur (5) relied on by the 
defendant was held not to be applicable to the Madras Presidency. 

The plaintiff obtained a decree for maintenance at Rs. 140 a year and 
arrears of maintenance, and for Rs. 200 for marriage expenses. 

The defendant appealed to the High Court. 

Gummarti Ayyar, for appellaoc contended that plaintiff being of age 
was not entitled to be maintained by the defendant. 

Gopalacliarya. contra, referred to Viraramuthi Udayan v. Singarvelu 
(6) Rahi v. Govinda Valad Teier (7j Hargobind Kuari v. Dharam Singh 
( 8 ). 


The Court (Turner, C.J., and Muttusami Ayyar, J.) delivered the 

following 

JUDGMENT. 

Tiiis appeal arises in a suit which the respondent brought to recover 
maintenance from the apoellanb, bis putative father. The appellant 
resisted the claim, 1st, on the ground that the respondent was not his 
son ; 2ndly, on the ground that his connection with the respondent’s 
mother was adulterous : and 3rdly, on the ground that the claim is not 
valid under Hindu Law. As bo the first contention, we concur in the 
opinion of the Subordinate Judge that respondent is appellant's son, and 
the evidence, oral and documenbarv, bearing on the question is almost 
conclusive. The main conr.ention on appeal was that the respondent’s 
mother was a married woman living in adultery when he was born. 

On this point, the Subordinate Judge has recorded no distinct finding, 
probably under the impression that bne contention U immaterial in regard 
to a claim for maintenance as contra-distinguished frooi a claim to 
inheritance. That an illegiti nate son is not entitled to inherit to a 
Sudra under the Mitakshara Law, if he is the offspring of incestuous or 
adulterous intercourse, [327] has already been recognized by this Court 
—Venkatackella Chetty v. Parvatham. (3) In Muttusamy Jagavira Yetteppa 
Naicker v. Venkata.mara Yetlaya, (2) the Judicial Committee have, 
however, held, confirming a decision of this Court, that the natural 
son of a Hindu father, recognized by him as such is entitled to main¬ 
tenance, although be may nob have been born in the house of his father 
or of a concubine possessing such a status as is necessary to entitle 
her son to inherit to his father. Tne appeal must therefore fait, and 
we dismiss it with costs. 

(2) 12 M.LA. 203 
(5) 4 C. 91. 

(8) 6 A. 329. 


(1) 2M.H.C.R. 293. 
(4) 7 M.I.A. 18. 

(7) 1 B, 97. 
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8 H. 887. 

APPELLATE CRIMINAL. 

Before Str Charles A. Turner, Kt., Chief Justice, Mr. Jiistice Hutchins 

and Mr, Justice Brandt. 

Municipal Commissioners op Mannahgudi v. Nallapa.’*' 

[23i’d January and 24th February. 1885.] 

Towns Improvement Act, 1S71. Sections 64, Ti—Tax on animals -License, Extent a>id 
l%tnU oj. 

N havioj? taken out a license under the provisions of the Towns Improvements 

Act. 1871. for a bullock, the bullock died and N bought another bullock, but 

did not take out a second license. N wa-i convicted for keeping this bullock with- 

out a license: 

H-fld, (hy Turner, C J., and Hutchins, J., Brandt, J. dissentingi that the 

QOQviotiou was right. 

This waa a caao referred for the orders of the High Court by J. B. 
Pennington, District Magistrate of Taojore, under Section 438 of the Code 
of Criminal Procedure. The case was stated as follows :— 

The defendant in the case has been convicted by the Bench under 

Section 67 of Act III of 1871, of omitting to get a license for a bullock, 

and sentenced to pay a fine of four annas, in addition to the fee for the 

license, annas eight. Ha had aoparently taken a liceose for a bullock 

which died in the course of the half-year, whereupon he bought a fresh 

bullock (the bullock in question) to replace the one that died. It appears 

to me unnecessary to get a [328] fresh license for the new bullock, as I 

think the license obtained for the dead bullock will hold good for the new 

bullock for the same half-year. But Section 65 of the Municipal Act is 

•not quite clear, and I submit the case in order to obtain an authoritative 

ruling from the High Court. The fee and 6ne in the present case have 
been collected." 

Counsel were not instructed. 

The Court (Turner. G.J., Hutchins and Brandt. JJ.) delivered 
the following 

JUDGMENTS. 

Turner, O.J.—The language of Act III of 1871, Sections 63—72 
is, so far as it is material, as follows :— 

Section 63. If it shall be determined by the Commissioners. 

to levy, for the purposes of this Act. taxes on carriages, horses, and other 
animals, such taxes shall be levied as provided in Sections 64 to 72 of 
this Act. 

Section 64. A tax at a rate not exceeding tbe rates specified in Schedule 

0 .shall be imposed upon every carriage, horse, ass, dog. bull, bullock... 

...kept within the town and shall ha payable in advance. Provided 

that this section shall not apply to.carriages or animals, the property 

of the Municipal Corporation, or vehicles kept for sale and not used for 
any other purpose, if the property of, and kept by, bona fide dealers. 

‘Section 66. The owner or person having the charge of every carriage, 
horse, ass, dog, bull, bullock.shall.send.a state¬ 

ment in writing signed by him containing a description of the vehicles and 
animals liable.to the tax, for which be desires to take out a license. 

* Orimioal Beviaion Case 767 of 1664. 
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1885 “ The owner shall, at the same time, pay to the Commissioners the 

Feb. 24. half-yearly taxes payable by him.according to the rates given in 

— Schedule C. 

Appel- “ Any person becoming possessed, between the first day of the 

Late official year and the first day of the next succeeding half-year, or between 
Criminal such last-mentioned day and the first day of the next official year, of a 

-carrige or animal so kept, shall, within thirty days of becoming so possessed, 

8 M. 327. genci.a similar statement, together with the full amount payable 

for the then current half-year.Provided always that no person shall 

be liable to be taxed under this section for any carriage or animal which 
shall have been in his nossession for any less period in any half-year. 

[329] “ Section 66. On receiving the amount of the taxes as afore¬ 
said, the Commissioners shall give to the person paying the same a license 
for each of the vehicles and animals for the period in respect of which the 
money is received. The owner of every carriage and animal aforesaid, who 
shall have received a license for the same, shall, at all reasonable times, 

during the said period, be bound.to produce such license when 

called upon to do so by any person duly authorized bo demand its produc¬ 
tion. 

“Section 67. If the owner or any person having the charge of any 
carriage or animal so kept as aforesaid shall not have taken out a license 
under the last preceding section, he shall, on conviction before a Magis¬ 
trate. be fined the full amount payable by him in respect of such carriage 
or animal .... and the Commissioners shall thereupon give him a license 
for the vehicles and animals in respect of which he has been fined as 
aforesaid.” 

Then follow sections relating to carriages and animals kept for hire. 
Section 68 requires that each such carriage shall bear a registration number. 

Section 69 empowers the Commissioners to compound with livery 
stable-keepers, &c., for a certain sum to be paid for all the carriages or 
animals so kept in lieu of the taxes specified. 

Section 70 is as follows:—“ Whenever the owner of a carriage or 
animal, as aforesaid, kept for the time being in premises situated within 
the town, shall nob reside in the town, the tax due for such carriage or 
animal shall be recoverable from the person in whose premises it is for the 
time being kept.” 

Section 71 requires the Commissioners to keep a register " of the 
persons, who, during the then current six months, shall have received a 
license under Section 66 of this Act, and of the vehicles and animals in 
respect of which they may have paid.” 

Section 72 empowers the Commissioners, &c., to enter and inspect any 
place wherein they may have reason bo believe there is any vehicle or animal 
liable to taxation under Section 64 of the Act for which a license has not 
been duly taken out; and it also empowers the Commissioners to summon 
any person whom they may have reason to believe to be liable to the payment 
of any tax under the last mentioned section and to examine 

such person as to the number and description of the carriages, horses 
[330] or other animals, in respect of which such person is liable to be 
taxed.” 

It will be seen that the Commissioners are authorized by Section 63 
to levy taxes not on any person in respect of the number and description 
of carriages and animals kept by him, bub on carriages, horses and ani¬ 
mals ; and although I should not insist on the terms of this section, 
because there may be a want of precision in its language, and a tax assessed 
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on a person in respeob of the carriages or aaimals kept by him might be 
described as a tax oo carriages or animals, Section 64, which follows, 
does not admit of such an explanation. That section distinctly states 
■that a tax shall be imposed oo every carriage, horse, ass, dog, bull, 
bullock, &o., kept within the town, and the proviso does not exclude the 
•eorporatioD, but veohioles and animals, tbe property of the corpora¬ 
tion ; nor does it exclude bona fide, dealers in vehicles, but vehicles kept 
•by them for sale and for no other purpose and, moreover, which are their 
•own property. So that, if a vehicle, belonging to a person who is not 
resident in the town is sent for sale to a dealer and is not kept for any 
other purpose, it is liable to the tax. Again Section 70 sanctions tbe 
-oollectioQ of the tax on carriages or animals of non-resident owners and 
whether or not they are used. 

The 65th section requires the owner or person, having charge of a 
-carriage or animal kept within the town, to send not a mere list hut a 
description of the vehicles and animals liable to the tax, and although, in 
practice, the only description given is of the class so as to ascertain the 
amount of tax prescribed in the schedule, I think it clear the Commis¬ 
sioners might insist on a description which would identify the vehicle or 
animal and that this was intended. 

Again, on receiving the amount of the tax. tbe Commissioners arj 
required to give a license for each vehicle and animal. If it bad been the 
intention that the tax should be assessed on a person in respect of the 
number of vehicles or animals kept by him, it would have been enacted 
that a license should be given to the person assessed for so many vehicles 
or so many animals of the class for which he bad been assessed and had 
paid tbe tax. 

In Section 66 we find that “the owner of every carriage and animal 
■aforesaid who shall have received a license for the same ” is required to 
produce such license. If the tax had been assessed on [331] the person, 
he would receive one license in respect of so many carriages or so many 
animals of a certain descrintion. Again, carriages let out for hire are to 
bear a registration number, Section 68 ; and by Section 72 the inspection 
is allowed of any premises wherein the Commissioners have reason no 
believe there is ‘any vehicle or animal liable to taxation.” 

The second clause of this section, it is true, authorizes the Commis¬ 
sioners to examine any person as to the number of any carriages kept by 
him, but this may have bad in view the provisions of Section G9 enabling 
livery stable-keepers to compound. 

The only passage which can he referred to, to support a contrary 
construction, is the proviso to Section 65; “ no person shall be liable to 
■be taxed under this section ” for any carriage or animal whicn shall have 
been in his possession for any less period not exceeding thirty days in any 
half-year; but the law must declare the owner liable for the tax imposed 
on the carriage or animal. If then a person loses or parts with a carriage 
or animal in respect of which ha has taken out a license and acquires 
another for which a license has not been taken out, he is liable to pay the 
•liax for such other. It might indeed be contended that, under the third 
paragraph of Section 65, a person acquiring within the half-year a carriage 
or animal forwhioh a license had bebn taken out, is required to take out 
■a second license, but I do not think that this is the true construction of 
tbe paragraph. The section is obviously dealing with carriages and animals 
ior which oo license has been taken out. and the license which the Oom- 
cnissioDers are required by Section 66 to give on payment of the tax is 
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1885 expressly declared to be “ for the period in respect of which the money is 
EEB. 24. received,” that is to say, the whole period. 

— In rhe 77th section of Madras Act IV of 1884 there is a distinct 

Appel* provision r.hat no person by reason of transfer of ownership shall be liable 
LATE in respect of any vehicle or animal for which a license relating to the half* 
Criminal year in which ownership was transferred has already been given—and 

_ ’ indeed the Act adds “ in any municipality so that under the amended 

8M. 327. Act. if the tax has been paid on any carriage or vehicle and a license 
obtained in any municipality for a particular half-year, the payment of the 
tax cannot be enforced by any other municipality for that half-year,, 
although there may have been a change of ownership. 

[332] The amended Act may fairly be referred to as iudicating the 
intention of the Legislature as to the nature of the tax. 

Ii is thus shown to be a tax on any vehicle or animal described in the 
Act kept in any municipality above a certain period. 

It is only in cases in which the owner loses a vehicle by destruction 
or an animal by death that this construction will work any hardship. 

On the other band the construction prevents tho payment of tax 
twice or more frequently in the same half-year in respect of the same 
animal or vehicle. Practically it is probable that the latter construction 
will not yield so much to the municipality as the former. 

In the case before the Court it was not pleaded that the tax had already 
been paid for the half-year on the animal purchased by the accused ; if it 
had been paid by the former owner, this should have been pleaded and 

proved. The conviction must be affirmed. 

Brandt. J._No doubt Section 64 requires payment of a tax at the 

rate prescribed on every carriage, horse, &c., kept within the town: but if a 
carriage is destroyed by fire or an animal dies for which a license for the 
half-year has been taken out, such tux may, I think, be taken to cover a 
carriage bought from a maker or a horse brought in from outside munici¬ 
pal limits to replace the lost vehicle or animal. 

Again Section 65 requires the owner to send in a statement contain¬ 
ing a description of the vehicles and animals liable to the tax for which 
he requires a license, but looking at the practice, viz., the sending out of 
a printed form showing only so many vehicles on four wheels, or two 
wheels, and so many horses only, and so many ponies, without any 
reouirement of description by colour, marks, &c., and looking also 
at the nob very precise wording of the Act in several instances, 
and at the meaning which may not _ unfairly be placed on the word 
description, 'an account;.' Vecibal’, 'writing down,’ it seems to me 
that the word does not necessarily imply more than such a descrip¬ 
tion as will truly show whether a vehicle is a four-wheeled vehicle 
on springs, or a horse over a certain height and so on. The tax 
is. to a great extent at all events, levied with reference co, and for the 
use and wear of, municipal roads, and it does not appear to me what 
difference it can make to tho municipality whether they are used by one- 
[333] animal or another, or by one carriage or another, provided that a 
tax is paid on 'every ’ carriage or animal using the roads, according to its 
size and ‘description.’ or class as defined for the purposes of the Act. 

It may no doubt be that it is so much the better for the municipality 
if an owner loses a horse during the half-year and has to take out a fresh 
license for a horse bought to replace the other, but I cannot suppose thai» 
the Act was framed with this object in view. 
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Taka the ease of an exchange by two persona in the municipality of 
two carnages for each of which a license has been taken out. If the 
owner of carnage A oUooaes to transfer with it his license for that carriage 

and the owner of carriage B to transfer with his carriage his license for 

that carnage, no doubt the conclusion arrived at by the learned Cliief 
Justice would cover the case, but what difference could it make if each 

original license? It is not required that each license 
shall be pasted into, or affixed to, the carriage for which it is originally 

given. And so in the case of horse purchased to replace one whicii has 

didd* 


It appears to me only reasonable to suppose that it was not intended 
that a tnumcipality should make profit out of a taxpayers misfortune, 
and that it is not absolutely necessary to place on the wording of the Act 
a construction leading to the results which the judgment of the learned 
Obiof Justice establishes. 

Municipal bodies have ample means at their disposal to ensure that 
no iraud is committed. 

[In consequence of the difference of opinion between their Lordships, 

the case was referred to Hutchins. J.. who delivered the following 
judgment :—] 

Hutchins, J.—This case first came before me in the Admission 
OourO. 1 then stated that I was disposed to think, prirtia facie, that a 
license ri^s with the animal, but that the point was one which ought to go 
before a Bench of two Judges, 

The question seams to turn on whether the license is for a particular 

yehicle or aniinal, or for any vehicle or animal which the licensee may 

possess provided the whole number for which he takes out licenses is not 
•exceeded. 

[334] Section 64 of the Act comtemplates a tax “ upon every carri¬ 
age, horse, ass, dog, bullock, &c.,” kept within the town—i.e.. prima facie, 
a tax on the particular vehicle or animal. 

Section 65 requires the owner or person having the charge of every 

carriage, horse, ass, &o., to send to the Commissioners a description of the 
•vehicles and animals liable to the tax, and to pay the tax. Then follows 
a clause regarding the construction of which I was overruled in Stmith v. 
McQukae (1), but which I still think must be interpreted bv the analogy 
of Keotion 75. I do not understand the learned Judges who decided that 
case to have overruled me in that respect or to have held that a transferee 
of a licensed vehicle or animal is bound to take out a fresh license I 
prefer not laying any stress on the word ‘ description ’ for I do not see 
■ how it can be extended beyond such description as may be necessary 
with reference to Schedule C to show the class within which the vehicle 
or animal falls and the rate of tax to which it is liable. 

Under Section 66 the Commissioners are to give, not a single license 
iior the specified number of each class of vehicles and animals, but “ a 
license for each of the vehicles and animals,” and as such license is to he 
■for the.whole half-year, it would probably cover the vehicle or animal 
wen m the hands of a transferee. I do not understand that Mr. Justice 
tbrandt doubts the power of the licensed owner to transfer the vehicle 
animal with its license, if be so pleases. 

So far no difference is made between hackney-carriages and other 
wehioles or animals, but Section 68 makes a provision with regard to 
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1885 vehicles kept for hire which seems to show that the license for such 
PEB. 24. vehicle is for that vehicle only and no other—all such carriages shall bear 
. a reeistratioo number, and the number assigned to it has to be affixed to 

the carriage. 

The effect of Section 69 is to enable livery stable-keepers and other 
Criminal. P 0 i.aoiis keeping many carriages or animals for hire to compound for the 
8M^27 other persons who, as before provided, have to takeout a 

license for each. 


Upon the face of the Act then what is contemplated in the caso 
of ordinary owners is a license for, and appropriated to, each [335J 
vehicle or” animal. To see whether this is likely to have been the 
intention of the Legislature we may fairly refer to the new Act designed 
to replace Act III of 1871. Section 77 of that Act enunciates the very 
same principles—(2) the amount payable for each half-year shall 
payable by any person in whose possession .... any vehicle or animal 
may be found, so soon as it has been for 30 days in such half-year kept 
. . within the municipality ; (3) no person by reason of transfer of owner¬ 
ship shall be liable in respect of any vehicle or animal for which a license 
. . . . has already been given. Sections 80, 81 require every person to 
give "such information respecting the vehicles and animals kept by him 
as the Chairman considers necessary for the assessment of the tax, and 
tnese words certainly go some way to support the inference which the^^ 
learned Chief Justice has drawn from the word description, bat on which 


I have thought it better not to lay stress. 

It must, I suppose, be conceded that the Legislature either had the 
particular vehicle or animal in contemplation throughout, or else it all along 
had in view a vehicle of such and such a general description, a horse of 
so many bands, and so forth. The question may then be tested by taking 
the exact converse of the present ease. Suppose the accused, instead of being- 
prosecuted for having the new bullock unlicensed, had kept the old bullock 
30 days, had then replaced it by this one, and had then been prosecuted 
for not taking out a license at all—it would have been a complete answer 
to the charge that be bad nob kept any particular bullock in the town 
for more than 30 davs. For the proviso to Section 65 runs 
"No person shall be liable . . for any carriage or animal which shaU 
have been in his possession for 30 days only.” It seems to me that any 
carriage or animal must there mean any particular carriage or animal, and 
if so, surely it follows that the tax imposed upon every carriage or animal 
is imposed on that particular carriage or animal I therefore remain of 
the opinion, which I formed priTtia facie in the first instance, that t e 
Act requires every particular vehicle or animal, used or kept for more 
than 30 days in the half-year, to be paid for; and that a person becoming 
possessed of an unlicensed horse within the half-year is not at liberty o 
transfer to it a license taken out for another which has died or been sold- 
In the case of the exchange referred [336] to by Mr. Justice Brand , i 
will of course make no difference whether the particular bits of paper ar& 
exchanged or nob, for, as at present issued, they are in every respeo 
identical, but I do not see what there is to prevent the Commissioners rom 
inserting in the license any description of the vehicles or animals a 
they deem necessary for the security of their income. 

I am nob therefore prepared to hold that the conviction in this 
was illegal. The accused person has never alleged that the tax on ®* 
bullock had already been paid by its former owner. That was a pom 
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ought to have pleaded and proved, if he relied on it, and it is 
I^obable that the bullock was brought outside Municipal limits. Anyhow, 
the tax and the fine together amounting to but 12 annas, Ido nob see 
suflioient ground for ordering an inquiry in the absence of a complaint. 


8 M. 336 = 2 WelreS?. 

APPELLATE CBIMINAL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and Mr, Justice 

Brandt, 


Queen-Empress v. Amir Khan and another."^ 

[23rd January & 24th February, 1885.] 

riminalProcedure Code, Section^Zl—FurOier inquiry^Redrial—District mqistrate 

Powers of. ’ 


Where an accused person has been discharged by a Magistrate, further inquiry 
cannot be directed under Section 437 of the Code of Criminal Procedure on the 
ground that the Magistrate has not rightly appreciated the credit due to the 
witnesses. 


Further inquiry should only be directed when other witnesses might have been 
ex^ined, or when the witnesses have not been properly examined; and inasmuch 
as Section 437 dot s not direct that the evidence already taken should be taken 
again, tho further inquiry should ordinarily be made by the Magistrate who made 
the original inquiry. 

Where a District Magistrate being of opinion that a Subordinate Magistrate 
had. without just cause, refused credit to the witnesses in a certain case aud bad 
[3371 improperly discharged au accused person, directed a further inquiry by 

another Magistrate, aud the accused was on the same evidence ro-tried and 
convicted: 


Eeld, that the conviction must be quashed. 

[Overrnled, U M. 334 (3361=2 Weir 557; Diss,, 9 a. 52 (F.B.) = 6 A.W.N. ( 1886 ) 
281J P., 12 0. 522 ; 31 M. 133=18 M.L J. 57=3 M.L.T. 230 (234) ; R., 10 B, 131 
(140); 32 M. 214 = 10 Or. L.J. 299 (30l) = 3Ind. Cas. 488 (4«9) =6 M.L.T. 356 ; 
32 M. 220 1239) =9 Or. L.J. 192= 19 M.L.J. 157 =5 M.L.T. 233 ; 5 C.P.L.R. 20 
(23) ; 1 L B.R. 311 (312) ; 4 L.B.R. 233.1 


This was a petition to the High Court under Sections 435 and 439 of 
the Code of Criminal Procedure, praying that the proceedings of J.W. Heid, 
Sessions Judge of Coimbatore, dated 11th November 1884, confirming on 
appeal the sentence of the Temporary Deputy Magistrate of Coimbatore in 
calendar case No. 23 of 1884, might be revised. 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the Court (TURNER, C.J., and Brandt, J.). 

Counsel were not instructed. 


JUDGMENT. 

Turner, C.J.—According to the evidence of the complainant, the 
petitioners came to his shop, and the petitioner, Amir Khan, handed to 
him a currency note for Rs. 10 and asked him to change it. The complai¬ 
nant expressed his willingness to do so subject to a deduction of 4 annas 
for oommissioc, to which Amir Khan agreed. By Amir Khan’s direction, 
the oomplainant handed 9 rupees to the petitioner Yakub Khan, who at 
once went away. The complainant asked Amir Khan to sign the note, 
■which he did. The complainant then tendered him the balance of the 
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1888 change, 12 annas. Amir Khan then asserted be had not received the 9 
Fer. 24 . rupees and protested he had no knowledge of Yakub Khan, and, throwing 

- down the 12 annas, he snatched the note from the hand of the complainant 

Appel- walked away with it. The complainant, taking with him a cartman and 
LATE some other persons he met in the street, went in search of the petitioners 
Criminal. Q-iid found them together and gave them in charge of a constable, informing 
— him of what had occurred. The petitioners were taken to the house of the 
8M. 336= Inspector of Police, where Amir Khan produced two currency notes and 
2Weir5S7. Rs. 7, and tlie complainant identified one of the notes as it bore on its 

back the signature written in his presence. 

Kasturi, the complainant’s gumasta, who came into the shop as Yakub 
Khan was leaving it, identified him and corroborated the complainant’s 
evidence as to what occurred subsequently up to the time when Amir Khan 
left the shop. 

Papanna, the cartman, deposed that the first witness came to him and 
told him that a Mussulman had come to him and asked [338] to change 
a note and hac taken away forcibly the note and the change, and that 
he accompanied him to search for the man. He corroborate ! the 
complainant's evidence as to the discovery of the petitioners and their 


arrest. 

The petitioners were charged with cheating or theft. 

The petitioner, Amir Khan, stated that he went to the shop of the 
complainant to change a note, and that, when the complainant handed 
him Rs. 9-12-0 only, he demurred to the amount deducted on the ground 
that it was excessive ; that after a wrangle he returned the money and 
went away : and that afterwards the complainant came with a constable 
and arrested him and Yakub Khan: and he attributed the arrest to 
malice on the part of the police. Yakub Khan admitted he had gone 
to the complainant’s shop to get some cottton seed, as he said, but failed 
to get any. He denied that he had seen Amir Khan there, and asserted 
that he had returned to a chatram and laid down there, to which place a 
number of people brought Amir Khan, and he accompanied them to see 
the fun,” when he was arrested. 

The second-class Magistrate who tried the petitioners took the 
evidence of the complainant, his gumasta, and the cartman, and discharge 
the accused. 

On perusing the records the District Magistrate recorded the follow¬ 
ing order :—“ In this case two persons, Amir Khan and Yakub Khan, , 
were accused of stealing a currency note of E-s. 10 from the complainant 
Sellan Chetti. The Sub-Magistrate dismissed the case because he 
considered the complainant’s statement was unsupported, and because 
he seems to have believed a story told by the first accused, but not 
supported by evidence. I see no reason to think that the statement 
of the complainant is not entitled to credit, and I therefore direct that 
further inquiry be made in the case, for which purpose it is transferred to 
the Temporary Deputy Magistrate.” 

The oflBcer indicated held a fresh trial. He examined the com¬ 
plainant, his gumasta, and the Inspector of Police, and also several wit¬ 
nesses produced by the petitioner Amir Khan to support his statements. 
In the result he convicted the petitioner Amir Khan of cheating and 
theft, and the petitioner Yakub Khan of cheating and abetment of thef^ 

On appeal, the Sessions Judge overruled an objection taken to l339J 
the order of the District Magistrate on the ground that it was passed 
without notice to the petitioners. He also overruled the further objection 
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that the Magistrate had in fact ordered a new trial and nob “ further 
inquiry, and uu the merits ho supported the oonvictioo. 

On revision, it is urged that the order of the Magistrate in directing 

further inquiry where no further evidence was forthcoming against the 

accused, was w/ira ; and bliat further inquiry” necessarily means 

an inquiry upon fresh evidence corroborative of, or in addition to, the 

■evidence already adduced before the Court; and th«t a mere rehearim- 

upon the same evidence is illegal. Th« Sessions Judi-o had overruled 

this objection when taken in apueal on the ground that further inquiry 

means inquiry into the matter alleged by the examination of witnesses, 
de novo. 


The Judge apparently regards the term further inquiry” as identical 
in rneaning with the terms “ fresh inquiry ” or “ re-trial.” This is not its 
obvious meaning, and involves the conclusion that the Legislature 
intended to overrule the series of decisions quoted by Prinsep under 
Section 253 of the Code of Criminal Procedure, in which it has hf=en held 
that, except in Sessions cases, after an order of discharge, no Magistrate 
could re-open the proceedings and commence a new trial unless evidence 
•be forthcoming which was not before the Magistrate in the first proceed¬ 
ings. 


It has been already observed by this Court that the true construction 
of the 435th—439th sections of the Code of Criminal Procedure is to be 
ascertained hy reading them together, and by so doing the question riow 
under consideration, viz,, the meaning of the term ** further inquiry 
appears to us to become apparent. 

Section 436 enacts fchit the Court of Session or District Magistrate, 
if it appears to them that a case is triable exclusively by a Court of Session, 
-and thafi an accused person has been improperly discharged, may, instead 
of directing a fresh inquiry, order him to be committed for trial; or if such 
Court or Magistrate thinks that the evidence shows some other offence 
has beoQ committed^which must mean some offence other than the offence 
inquired into—such Court or Magistrate may direct the inferior Court to 
inquire into such offence. 


Section 439 confers on the High Court, as a Court of Revision, the 
powers of a Court of Appeal, including, among others, a power [340] co 
reverse a finding and sentence, and co acquit or discharge an accused 
person, or to order him to be ’ re-tried,” or to order that additional 
evidence be taken. 

The term further inquiry ” means, in its primary signification, an 
inquiry in addition to that which has already been held—not the re-taking 
■of the same evidence, which would bo a fresh inquiry or re-trial, but the 
taking of additional evidence ; and, while there is nothing in the context of 
Section 437 which suggests an intention to use the term in any other 
meaning, the sections which precede and follow Section 437 show that 
the term was intended to bear its ordinary meaning. A District Magis¬ 
trate, then, has no power under Section 437 to direct the re-opening of 
proceedings merely because, in his judgment, a Subordinate Magistrate 
has nob rightly appreciated the credit due to the witnesses. 

He should direct a “ further inquiry” only where he is satisfied that 
such an inquiry is possible, that is to say, that further evidence is forth- 
ooming either because the witnesses already examined have nob been fully 
'examined, or because there are other witnesses who might have been 
•examined. 
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The High Court itself, which has a power that the Magistrate does 
not possess, namely, to order a “ re-trial, ” is not warranted in so doing 
merely because the Magistrate who has discharged an accused person in 
a case he was competent to try and finally determine, arrived at a 
conclusion different from that at which the High Court would have 
arrived as to the credit due to the witnesses. 

If ir> cases not falling under Section 436, a District Magistrate sees 
reason to think that the Subordinate Magistrate has improperly discharged 
an accused person by reason of his having misapprehended the law or 
committed a material error in procedure, the District Magistrate should, 
under Section 438, report the case for the opinion and orders of the High 
Court. 

The conclusion at which we arrive as to the meaning of further 
inquiry ” is in accordance with the decisions of the Calcutta High Court 
in in re Chundi Churn Bhuttacharjea (1), Jeebunkristo Boy v. Shib 
Chunder Das (2), and of the Allahabad High Court in Queen Empress v. 
Basna (3); and it is nob in-t341] consistent with the decision of this Court- 
in Queen Empress v. Papadu (4), which has been misapprehended by the 
Judge. That case merely determined that the effect of an order for fur¬ 
ther inquiry ” was to re-open the trial and to permit the Magistrate- 
to convict for an offence included in the offence originally inquired into 
if he considered it established by the evidence. 

The District Magistrate in the case before the Court did not satisfy 
himself that any further evidence would be forthcoming. His reason for' 
directing further inquiry was that the Subordinate Magistrate had impro¬ 
perly refused credit to the witnesses for the prosecution. The case was 
nob one in which any further direct evidence was procurable. The com¬ 
plainant alone could speak to the payment of the nine rupees to Yakub- 
Khan. The gumasta could alone confirm the statement of the complainant 
as to the presence of Yakub Khan at the time when Amir Khan was at 
the shop, and what occurred at the shop after he left it. The cartman 
corroborated the evidence of the complainant by proving immediate com¬ 
plaint and the arrest of the petitioners at the same place. The production 
by Amir Khan of the note endorsed, at the house of the Inspector, 'was- 
nob denied and was consistent with the case of both parlies. 

The constable who made the arrest was not examined at either trial, 
bub he could have given no other evidence than had been given by the^ 
cartman. 

But, as we have observed, the District Magistrate did not consider 
whether any additional evidence was procurable nor indicate on what 
points “further inquiry ” should be made. Moreover he transferred the 
case to anotlier Magistrate, and, while we are nob prepared to say that in 
no case it is competent to him to do so when ho acts under Section 
we consider that it was intended that the “ further inquiry ” should 
ordinarily be held by the Magistrate who made the original inquiry inas¬ 
much as the section does not contemplate that the evidence already 
taken should be re-taken. 

It remains to be considered whether, although the Magistrate m 
directing a “ further inquiry ” may have acted under a misconception as to- 
the nature of the inquiry which should be held, and [342] may not 
satisfied himself that “further inquiry " was possible, his order should, 
be quashed. 

(1) 10 C. 207. (2) 10 0. 1027. (3) 6 A. 367- (4) 7 M. 464. 
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If, although the order was issued on insufficient grounds, it had been 
duly carried out and further evidence had been forthcoming, we conceive 
that it would have been our duty to uphold the proceedings, including the 
order ; but inasmuch as no further evidence was procured and the peti¬ 
tioners have been convicted on substantially the same evidence as that 
which the Subordinate Magistrate who held the first trial refused to act 
upon, we consider the petitioners should have been again discharged, and 
setting aside the convictions, we direct that the fines, if levied, be refund* 
ed. 


8 M 342. 

APPELLATE CRIMINAL. 

Btfore Sir Charles A. Turner, Kt., Chief Justice, and Mr. Justice Brandt. 


Queen-Empress v. Podiathal.* 
[23rd January and 26th February, 1885.] 


Salt hawi Amendment Act, 1882, Section 26. cl. 3 ; Section 27 {e) — Salt imported from 
foreign state, contraband. 

Section 26 of the Salt Laws Amendment Act (Madras Act I of 1882) makes it 
penal to import silt by any route not legally sanctioned lor that purpose, and 
also to possess salt known to have been imported in contravention of the Salt 
Laws, and Section 27 of the said Act authorises, inter alia, the Governor in 
Couocil CO make rules for regulating the import of salt by land. 

No such rules having been passed in 1884. P was convicted of being in possos- 
sion of salt known to have been manufactured in, and imported from, the native 
state of Pudukotiai : 

Beld, that the conviction was right 


This was a case referred for the orders of the High Court under 
Section 438 of the Code of Criminal Procedure by J. B. Pennington, 
District Magistrate of Tanjore, on the 8th December 1884. 

The letter of reference was as follows:— 

The accused in this case has, on her owu confession, been convicted 
by the Sub-Magistrate under Section 26 of Madras Act I of 1882 [343] 
of being in possession of Pudukottai salt in British territory, and the fine 
has been levied from her. 

As I doubt if the possession of Pudukottai salt in British territory 
is an offence under the section, I refer the case for the orders of the High 
Court. I exhibit below in the form of a tabular statement the arguments 
that may be urged on both sides. 


The arguments that may be 
urged on the one side are— 

“ Under Section 27, clause (c), 
Government have power of making 
rules for regulatingtbe import and 
export of salt by sea and land. Under 
Section 12 of Act VI of 1844, they 
have the power to prescribe by what 
routes goods shall be allowed to pass 
into British territory. They have 
not prescribed any such routes for 
the importation of goods from 


‘ The arguments that may be 
urged on the other side are— 

‘‘ Government have the power of 
making rules for regulating tbe 
import of salt, not of prohibiting it 
under the clause in question. Whe¬ 
ther they have the power or not, 
they have not yet prohibited the 
import of Pudukottai salt under that 
clause. Nay, the prohibition im¬ 
posed by Section 9 of Regulation I 
of 1805, upon the import of foreign 


1888 

Feu. 24, 

Appel¬ 

late 

Criminal. 

8 H. 336 = 

2 Weir 8S7. 


Ocimioal Revision Case 7A8 of 1884. 

.235 



8 Mad. 344 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1885 Puclukottai territory. Nor liave they salt, i.e., salt manufactured out of 

FEB, 26. made rulos for the import of salt by the limirs of the territory of Fort St. 

—- land from that territory. There is, George (including Pudukottai' salt), 

Appel- therefore, no legally sanc-ioned route has been remove-l by Madras Act I 

LATE for the importation of salt therefrom, of 1882 {vide schedule to the Act by 

■Criminal Moreover, the import of salt by land which the said Section 9 is reueal- 

_ ' is expressly forbidden by Section 3 ed). The prohihi'-ion has been re- 

8 M. 342. of Madras Regolati 'n I of 1805, so moved an-t no fresh prohibition has 
thnt any person who imports salt been imoosed. Presumably, then, 
from Pudukottai would be punish- Government have sanctioned the 
able under Section 26 of (Madras) indiscriminate import of Pudukottai 
Act i of 1882. Salt so imported is salt. Section 12 of Act VI of 1844 
dealt with in contravention of the applies only to frontiers guarded by 
Act and rules. It is, therefore, chaukies, which the Pudukottai 
‘ contraband ' and the possessor is frontier is not. No routes have been 
punishable if he knows or has sanctioned for the importation from 
reason to believe it to * contraband.’ Pudukottai territory of articles, 
If it is earth [344] i^alb he has other than salt, but, of course, [344] 
reason to believe it to be contra- the importation of those articles is 
band, as it is a well-known fact that not illegal. Section 26, clause 3, pre¬ 
earth-salt is not manufactured in supposes the existence of sanctioned 
British territory on behalf of Gov- routes and imposes a peualty only 
ernment, or under license, and that if the salt is imported by any other 
no route has been legally sanctioned route. It cannot beheld to apply 
for the importation of Pudukor.tai to a case in which no route at 
salt. A person that po.ssesses Pudu- all has been sanctioned. Therefore 
kottai salt would, therefore, be salt imported from Pudukotrai terri- 
punishable under Section 26 of tory, no matter by what route, 
Madras Act I of 1882.” cannot be held to be ‘ contraband.’ 

Section 26, clause 3, only imposes 
a penalty on one who imports salt by a route not legally sanctioned; 
but it is very doubtful whethe^r it can he held to amount to an absolute 
prohibition of import in all cases, where no routes have been prescribed 
at all. There is no section in this Act nor is there any in any other 
Act in force at present, to the effect that no person sh ill import salt 
(foreign) by any route not legally sanctioned. Section 9 of Regulation I 
of 1805 contained such an express prohibition and Section 3 contains 
a similar prohibition of the import of salt in the Presidency of Fort 
St. George. Section 3 of Regulation I of 1805 applies to cases of import 
and export, from one pert into another, in the territories subject to the 
Presidency of Fort St. George, and not into such territories. The intention 
appears to have been to extend the Rawana system which was established 
by t.he Regulation bo all salt moved within the Presidency (excluding the 
Pudukottai territory, &c.), whether by sea or land. This view is supported 
by the fact that a separate section (Section 9) existed for prohibiting 
the import and expdrt of foreign salt, which means salt manufactured 
out of the limits of the territories subject to the Presidency of Fort St. 
George. This Section 9 has now been repealed. In the view thus taken, 
the note made in the margin of Section 3 of Regulation I of 1805 in the 
editions of certain compilers of Acts, that it (the section) is repealed, as re¬ 
gards the importation by sea of foreign salt by Section 2 of Re¬ 
gulation II of 1818 is evidently misplaced, while the same note 
made in the margin of Section 9 appears to be correct. Regula¬ 
tion II of 1818 merely says: * The provisions of Regulation I of 1805, 
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[818] SO far as they may affeofc the importation by sea of foreign salt, 
are resomd^. It does not say expressly tliat Section 3 or Section 9 is 
repealed. But as Section 9 refers to foreign salt and not Section 3, the 
note ought to have been made by the compilers only under Section 9 and 
not under Section 3. Possession of Pudukottai salt in British territory 
18 not, therefore, contraband." 

" For my own part, I am inclined to think that Section 26, Clause 3, 
cannot be easily got over by those who urge that the possession of Pudu¬ 
kottai salt in British territory is not an offence. It sa\ s : ' Anv person 
who imports salt by a route not legally sanctioned for that purpose shall 
on conviction be punishable.’ 

The salt imported is liable to confiscation together with the vessels, 
vehicles, materials, implements, and animals employed in its conveyance 
or in otherwise dealing with it. But it is still not quite clear whether 
the salt so imported is ‘ contraband,’ i.e., whether it is dealt with in 
contravention of any provision of law, there being no provision expressly 
prohibiting the import of salt from Pudukottai territory, i.e., if a section, 
similar to Section 9 of Regulation I of 1805, should come into existence. 

“I beg the High Court to refer to their proceedings. No. 1955, dated 
29bh May 1883, in disposing of this reference. 

It may not be out of place for me to state here that in Government 
Order, dated 22Dd October 1884. No. 1173, Revenue, the Collector of 
Madura was requested to refer a case of conviction for possession of 
Pudukottai salt to the High Court in order to obtain a ruling on the 
question whether the possession of Pudukottai salt in British terrirory is 

an offence or not, and copy of the Government Order was sent bo the 
Collector of Tanjore." 

The Government Pleader (Mr. H. H. Shephard) appeared on behalf 
of the Crown. 

JUDGMENT. 

The judgment of the Court (Turner, C.J., and Brandt, J.) was 
delivered by 

Turner, C.J.—The accused, a woman, on her admission that she was 
^ughb by a petty officer in the Salt Department while carrying (in the 
Tanjore district) 15 seers and 60 tolas of‘‘Pudukottai," earth-salt, was 
convicted under Section 26 of the Madras Salt Act I of 1882. 

The conviction was summary, and it does not appear whether it was 
under clause 3 of Section 26, for “ importing ” salt by a rouf^e not legally 
sanctioned for that purpose, or under clause 6, for being in [346] nosses- 
sion of salt knowing, or having reason to believe, it to be “ contraband." 

The conviction, if under clause 3, could not be upheld : it was on the 
admissions of the accused that she was convicted, and she said that some 
one had given the salt to her to carry for him; she did not admit that she 
imported it, and it cannot be assumed that she did : it must be taken that 
It came into her possession after it had crossed the frontier. 

Praobioally, the only questioa then is whether the salt was “ contra¬ 
band " under the Salt Act, for, in the absence of any explanation on the 
part of the acoused as to why she took it, as she said, from another person, 
nob at a price nor as a gift, seeing that she did not pretend to be able to 
such parson, and that it appears to have been alleged in the charge 
boat the salt was “ Pudukottai ” salt, it must be taken that she knew, or 
bad veasoD to believe, the salt to be “ contraband " if it was such. 
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1885 The law relating to salt in this Presidency has been so often altered 

FEB. 26. by repeal that it is somewhat difficult to ascertain wbat portions of the 

- earlier Regulation and Acts on the subject are still extant, or to put on 

Appel- ^hat remains of the Regulation of l!^05 and of the Acts prior to 1882, a 
LATE satisfactory construction when read with the last Act. 

■Criminal. This reference is made by the District Magistrate of Tanjore, at the 
--— su^^'^estion of Government, with a view to obtain an authoritative decision 

8 M. 342. whether, as the law now stands, salt imported from the Pudakottai 

State into this Presidency, without the express permission of Government 
is ‘‘contraband ” or not. 

Mr. Pennington points out that the Regulation of 1805 commences 
with a prohibition against the manufacture or sale, and transit, and 
iuiuortation of salt” in the territories subject to this Presidency, and 
also contains a special provision (Section 9) prohibiting the importation of 
“ foreign salt”—" under which denomination is to be deemed to be includ¬ 
ed sah of every description made or produced 'without the limits of the 
territories subject to the Presidency of Fort St. George — into any part 
of the said territories ” except on account of Government or with their 
special sanction, or in virtue of a Regulation dtil> enacted and pi'omulgated 
for that puroose: and the District Magistrate has, we think rightly, appre¬ 
hended that, while the later section applied to all salt made outside the terri¬ 
tories subjected to the Government of this [347] Presidency, and imported 
into those territories, the thir 1 section applies r,o salt exported and imported 
within, that is, from one part of those territories to another. Section 9 
was repeal e 1 ny Regulation 11 of 1818 as regards import of foreign salt by 
sea only, and this fact lends support to the construction adopted by the 
District Magistrate, inasmuch as the provisions of toe Regulation of 1805 
were left standing as regards foreign salt imported by land. Again, 
Act VI of 1844 dealt, hiter alia, with foreign salt imported by land from the 
territories of native chiefs not subject to the jurisdiction of the Courts and 
Civil authorities of this Presidency. Section 12 of this Act authorized 
the Governor in Council to prescribe by what routes salt, inter alia, should 
be allowed to pass out of any such foreign territories as was described in 
Section 7 of the Act. The effect of the repeal of Sections 6 and 7 of the Act 
may be either to leave foreign territory undefined or to leave the 
definitions untouched for the purposes of Section 12, but this is immaterial, 
for full power is given by Act I of 1882. 

Section 9 of Regulation I of 1805 was eventually repealed by Madras 

Act I of 1882. 

We may then, so far as the present case is concerned, confine our 
attention to the latter Act. 

It is noticeable that this Act does not in express terms prohibit 
the importation of salt by land from native Stales by any other than a 
prescribed route, but it declares it to be an offence (Section 26, clause 3) 

“to import salt bv any route.not legally sanctioned for that 

purpose,” and so implies a prohibition against such importation generally. 

The Act, moreover, as we have before observed, empowers the 
Government, inter alia, to frame rules * for regulating the export and 
import of salt by sea and land,” Section 27 (e), and so impliedly gives o 
the Government power to prescribe rules for the import of salt by Ian 
from foreign territories. 

It was assumed that such rules would have been framed prescribii^* 
inter alia, routes for the importation of salt from any place outside the 
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Residency from which it is or might be imported. But. in the absence 
^ such rules, the implied prohibition contained in Section 27(c) of 
Madras Act I of 1882 nevertheless takes effect. 

in law^^ conviction in the case referred to us is then, in our opinion, good 


8 M. 348. 

[348] APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and Mr. 

Justice Brandt. 


Artjnachala [Plaintiff], Appellant v. Panchanadam and others 
[Defenda^its), Respondents." [I3th February. 1885.] 


Civil Pr^dure Code, Section ^Z-Hindu. Res of estate 

by Hxndxixcmoxo Dc^ec in favor of xvidow^Suit by reversioner—Admission by 
tvxdoxo subsequent to decree not bindiuy oxi reversioner. 


In 1R77. S claiming Jo be the adopted son of M, sued A, the widow of M to 
recover bis estsie. A denied the adoption. Stalling to adduce anv evidence, 
the suit was dismissed under Section 158 of the Code of Civil Procedure 1877 
In 1882 by an agreement made between A and S, A acknowledged the title ot S 
as adopted son of M. A having died, a suit was brought against S by a rever¬ 
sioner of M. to recover the estate of M; 

Held, that S w is estopped by the decree in the former suit from setting up his 
claim as adopted son against the plaintiff, and that the subsequent agreement 
between A and 8 did not aSect plaintiff’s right. 

tR.. 9 0,P.L.R. 59 (61).] 


T ^ Ts^f^vasan appeal from the decree of W. F. Grahame, District 
Judge of South Taojore, dated J8th July 1884. confirming the decree 
of K. Krishna Ayyangar. District Munsif of Tiruvadi, in suit 195 of 1863. 

The plaintiff, Arunacfaala Pillai, sued to recover from the defendants, 
Panchanadam Pillai and four others, the estate of Mutfcu Pillai with 
mesne profits. Muttu Pillai died in 1874 without issue, and was suc¬ 
ceeded by his widow, Alamelu. who died in 1882. Plaintiff alleged that, 
^ the death of Alamelu, Kottai Ammai, ti»e adoptive mother of Muttu 
Filial, was entitled to succeed to the estate for life, and that she, by a 
registered deed, dated 13th December 1882 (exhibit A), conveyed'to 
plaintiff, who was the divided paternal uncle’s son and next lieir of 
Muttu Pillai, her life interest. The defendants were alleged to be in 
possession of tbe estate. The defendants pleaded that Shunmugam 
Pillai, defendant No. 3, was adopted by Muttu Pillai, and was in sole 
L349] possession of the estate. In suit No. 389 of 1877, Shunmugam 
Filial sued Alamelu to recover the estate of Muttu Pillai, claiming as adopted 
Alamelu denied the adoption. That suit was dismissed under 
Section 158 of the Code of Civil Procedure, 1877, because the plaintiff's 
pleader was not ready to proceed and adduced no evidence. 

On the 28th of July 1881, bv a written agreement made between 
Alamelu and Shunmugam, Alamelu admitted that her previous denial 
of the adoption was not true and that Shunmugam was the adopted son 
•of Muttu Pillai. 

The second issue was whether the alleged adoption of Shunmugam 
•was true and valid as against plaintiff. The Munsif found that the 
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adoDtion was clearly proved and held that the decree in suit of 1877 
was no bar to Shuomugam’s plea, because plaintiff did noh claim r-hrough 
Alamelu, but as a reversioner of Muttu Pillai. The suit was dismissed. 

On appeal the District Judge confirmed the Munsif’s finding as to 
the fact of adoption, and remarked that there was no proof of any consi¬ 
deration for exhibit A. 

Gopalacharyar, for appellant. 

Mr. IVcdderburn, for respondents. 

For the appellant it was contended that the decree in the former suit 

estopped the respondent from setting up his adoption. 

For the respondent it was argued (1) that the appellant did nob claim 
“under ” Alamelu within the meaning of Section 13 of the Code of Civil 
Procedure, but “ under ” Muttu Pillai. (2) That the question of adoption 
had nob been heard and finally decided in the former suit. (3) That if 
appellant claimed “ under ” Alamelu aud was entitled to rely on the decree 
in her favor, he was equally bound by her subsequent admission in favor 
of respondent’s title, and that, if necessary, the case should be remanded 
to try that and other questions raised in the suit. 

JUDGMENT. 

The judgment of the Court (TURNER, C J., and BllANDT, J.) was 

delivered by , ^ 

Turner, C. J*—Shunmugam Pillai sued to estabbsb his right as 

adopted son of Muttu Pillai, and to recover the estate from the widow, 

Alamelu. He failed to adduce evidence to prove his title, and the suit was 

dismissed. ^ - i -i. roRnl 

The widow represented the estate, and if she defended the suit loDUJ 

bona fide, the decision whether allowing or disallowing the right claimed 

would have bound all persons claiming in succession to the widow 

Krishna Behari Roy v. Brojestvari Chowdranee (1). i_ i • 

The circuiDstj^nce that the widow afterwards recognized the claim 

cannot affect persons having rights in succession to her. The appellant is 

the next reversioner in succession to the mother of Muttu Pillai* and it is 

immaterial whether or not consideration was given for exhibit A. He is 

entitled to succeed. Tbe decrees of the Court of First Instance and appeal 

are reversed and the claim decreed with costs in all Courts. The amount 

of mesne profits will be ascertained in execution of decree. 


8 M. 350. 

APPELLATE CRIMINAL. 
Before Mr. Justice Brandt. 


Queen-Empress v. Goundadu.* [23rd February, 1885.] 

4c( I of 1866 (Madras', Section 2'2—General Clauses Act, 1868, Swfion 5. 

Sections of the General Clauses Act. 1868. does not '^^thorize a 
Magistrate to award rigorous impnsooment lu default of payme 
imposed under Act I of 1866 (Madras)• 

On the 3rd of February 1885, Lieutenant-Colonel G.H. Oakes. 
menb Magistrate at St. Tho mas’ Mount, sentenced Goundadu to^g or__ 

• Criminal Revision Case 92 of 1885. 

(1) 2 l.A. 283. 
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imprisonment for eight days for failing to pay a tine of Rs, 6, imposed 
upon him for kaeping swine within the cantonment without oermission^ 
contrary to the provisions of Se.56ioa 14. Soh. Ill of the Cantonment 
Rules passed under Section 17 of Act I of 1866 (Madras). 

This order, it was stated, was passed under Section 5 of the General 
Clauses Ait, 1868. A warrant of distress had been issued and return 
made that Goundadu had no property from which the line could be 
levied. 

The case was referred for the orders of the High Court by J. F. Price, 
District Magistrate of Ghingleout. on the 13th February 1835, on the 
ground that the order was contrary to the [351] provisions of Section 22 
of Act I of 1866 (Madras), which provides imprisonment without labour 
as the penalty for non-payment of a fine. 

Counsel were not instructed. 

The Court (Brandt, J.) delivered the following 

JUDGMENT. 

The sentence is illegal. Section 22 of Act I of 1866 provides that in 
default of realization of a fine imposed for breach of any rule or regulation 
made under the provisions of Section 17 of the said Act, by reason of no 
moveable property belonging to the offender being found, the offender shall 
bo liable to be imprisoned without labour ” for any term not exceeding 
one month. 

Section 5 of the General Clauses Act extends the provisions of certain 
sections in the Penal Code and Criminal Procedure Code " to all fines 
imposed under the authority of any Act hereafter to be passed." unless 
such Act contains express provision to the contrary. 

Seeing that the Cantonment Act was passed two years prior to the 
General Clauses Act, the provisions of Section 5 of the latter Act do not 
apply to the former, and the fact that rules and regulations framed under 
clauses 4 to 11 of the Cantonment Act did not receive the force of law 
until after 1868 (if this is so), can make no difference. So much of the 

Cantonment Magistrate s order as imposed rigorous imprisonment is set 
aside. 


8 M. 351. 

APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt.^ Chief Justice, and 

Mr. Justice Brandt. 

SUBBU {Defendant), Appellant v. Vasanthappan {Plaintiff), 

Respondent.* [13th February, 1885.) 

Bent Recovery Act, Section I^Inavidar—Regulation XXV of 1802. 

SeotioQ 1 of Madras Act VIII of 1865 doen not confine the term “ iuamdar ’* 
to Buoh inamdars as are registered :therefore, that the parohaser of aa 
inazn village, who had not gob his nam i registered as ioamdar, was not thereby 
debarred from euforciog the provisiona of the Act against a tenant for arrears of 
rent. ^ 

Valamcurama v. Virappa {X.Xj.Ri-, 5 Mad>, 145) observed upon. 

C&ppr., 26 M. 689 (691) (F.B.); R.. 15 M. 484 (485).] 
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[352] This was a summary suit brought, under Section 40 of the 
Rent Recovery Act, to prevent the defendant, who had purchased an inam 
village, from selling the plaintiff's interest in certain land for arrears of 
rent claimed by the defendant. The plaintiff urged that the defendant 
could not enforce the provisions of tbe Rent Recovery Act, inasmuch as he 
was not registered as inamdar of the village. 

The Sub-Collector of Salem held that, as plaintiff had accepted a 
patta from defendant, he could not resist the defendant s claim for rent, 
and dismissed the suit. 

On appeal, the Acting District Judge (C. W. W. Martin) reversed 
this decree on the ground that defendant had no right to proceed under 
the Rent Recovery Act, until he was registered as inamdar of the village, 
citing Vala7naravia v. VirappaXl) 

The defendant appealed to the High Court. 

Ramasavii M^idaliar, for appellant. 

Respondent was not repi'esented. 

The Court (Tubner, C.J.. and Brandt, J.) delivered the following 


JUDGMENT. 

The appellant, according to the statemeot of his vakil in this Court, 
purchased seven-eighths and his younger brother purchased one-eighth of 
the inam for their joint benefit as members of an undivided family. By 
their purchases, they became in^mdars, and Section 1 of the Rent 
Recovery Act relating to inamdars does not contioe the term landholders 
to such inamdars as are registered. Since the date of the decision in 
Vaiamarama v. Vtrappa, (Ij it has been held that the provisions of 
Regulation XXV of 1802. Section 8. were intended only for the protection 
of Government revenue and authorize only the Government to question 
tile validity of an unregistered alienation of a part of a zamindari in so far 
as it prejudices the claim for revenue. The respondent did not, it appears, 
take exception to the patta on tlie ground that only one brother was 
represented as lessor, but this defect should be corrected. The decree 
of the Appellate Court is set aside and a re-hearing of the appeal ordered. 
The appellant’s costs of this second appeal will abide and follow the 
result. 


8 U. 333. 

[353] APPELLATE CIVIL. 

Before Mr. Justice Muttxisaini Ayijar and Mr. Justice 

Hutchins. 


Devu {Defendant No. 1), Appellant v. Deyi and another 
{Plaintiffs), Respondents."^' [5th and 7th March, 1885.] 

Aliyasantana law^Ynjaman—Family compact. 

Th 0 question, whether, according to the Aliyasantana usage obtaining iff 
South Canara, the senior member, male or female, or only the senior female, is 
the de jure yajaman (manager) of ibo family is not concluded by authority and 
cannot be determined without evidence of usage. 

By a family compact between all the members of an Aliyasantana family in 
settlement of disputes in the family, it was agreed that the senior male for hiS 
life should enjoy the possession of tbe family land and protect th e females; 

* Second Appeal 322 of 1884. 

(1) 6 M. 145. 
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«38uming thit she wa3rfe;uM yajaman, could 
not arbitrarily revoke this arrangement, 

IP.. 12 M. 462 (464).] 


This was an appeal from the decree of J. W. Best, District Judge of 
South Caoara. dated 26th November 1883. confirming the decree of the 
District Munsif of Mulki IBabu Rau) in suit No. 38 of 1880. 

The facts necessary for the purpose of this report appear from the 
judgment of the Court (Muttusami Ayyar and Hutchins, JJ.) 
jSriwivasa Bau, for appellant. 

Bamachandra Bau Saheb, for respondents. 


1885 

March 7. 

Appel¬ 

late 

Civil. 


8 M. 353. 


JUDGMENT. 

The suit which has given occasion to this second appeal was brought 
by the respondents, Deyi and Ammu, two females of ao Aliyasantana 
family in South Canara, against the appellaot. Devu Shetti, the senior 
male member, and two others, his wife and son. to remove Devu Shetti 
from his position as yajaman and to recover the oroperty belongin'^ to 
the family. ° 

Of the averments contained in the plaint, whereby fraud and mis¬ 
conduct were imputed to the appellant, several may be dismissed from 
our consideration. 

As against defendant No. 2, the appellant's son. it was alleged that 
property belonging to the family had been alienated to him [354] without 
just cause. This allegation, it is found, has not been proved, and the 
respondents have not objected to the finding on second appeal. 

_ With reference to items of land II, IV, V and VI and the well, VII, 
which are now in the possession of the appellant’s wife, defendant No. S, 
it was asserted that they formed part of the property belonging to the 
respondents’ family alienated by the appellant in fraud of its right. The 
Judge has found that the respondents have failed to prove this imputa¬ 
tion, and this finding also they have not impugned. With reference to 
this part of the respondents claim, however, the Judge observes that it is 
impossible to say with confidence that the respondents’ contention that 
the appellant maliciously acknowledged the title of defendant No. 3 
is false. If the appellant is the lawful yajaman, a vague suspicion, 
such as the above, founded on a fact which is of itself equivocal, cannot 
be accepted either as proof of dishonesty or as a sufficient ground for 
removing him from a position to which he is entitled by virtue of his 
birth. 

Again, the Judge observes that the appellant has not acted bona fide 
in repudiating his liability to maintain the respondents on the ground 
that the karar (A) proved division between them, whilst that document 
proved nothing more than a provisional arrangement, which had been 
made, as a matter of convenience, for the separate enjoyment of family 
property. Although it does not prove partition, it may well be that the 
appellant was mistaken as to its legal effect or as to the interpretation 
which ought to be put upon it. 

Dismissing then the imputation of fraud and malversation as not 
proved, the substantial questions for decision are—(1) whether, according 
to the Aliyasantana usage obtaining in South Canara, and by which the 
parties to this appeal are governed, it is the senior male, or female, or 
only the senior female that is entitled to be the yajaman of the family, 
and (2) whether, assuming that the eldest female is the yajaman de jure, 
the karar (A) is one which she is entitled to countermand at her pleasure. 
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As to the first question the Judge has decided it in favour of the senior 
female, but it is argued before us that this view is not in accordance with 
the usage prevailing among the people, who follow this special law of 
inheritance. It becomes, therefore, neces- [35S] sary to see whether the 
question has been set at rest by decided cases and the authorities which 
are mentioned by the Judge, and to examine into the history of the usage 
in so far as it can be ascertained from judicial decisions and from the 
writings of those, qualified by special experience in, and knowledge of, 
the district, to express an opinion on the subject. 

The first account of the usage to be found among the papers in this 
Court is that of Mr. F. M. Lewin, written in 1830 and forwarded by 
Dr. Burnell to this Court with bis letter, dated the 2ad April 1873- 
Mr. Lewin observes : “ The elder sister or brother manages the affairs of 
tlie Aliyasaotana family. If the rest do not choose to live with them, they 
obtain separate establishments and set uo housekeeping for themselves.” 
Adverting to the course of judicial decisions in the district, Dr. Burnell 
observes that “ until 1842, those decisions gave the actual management to 
males and allowed partitions, though nob recognizing them as legal. In 
1843 in the case of Dera Pnjari v. Ackoo, the so-called Bhutala Pandiya 
was first produced and division allowed. This continued till 1863 when the 
people considered that the decision in Miinria Chetti v. Timmaju Hensu (1) 
settled the custom .... It is onlv since that decision that there 
have been claims to mauageraent by Aliyasantana females ; from all 
previous decisions it would appear that the males alone we^'e in actual 
management.” 

Referring to Bhutala Pandiya, Dr. Burnell remarks that: “It is 
avowedly a missionary tract and printed without the consideration which 
a genuine edition requires.” The passage which is to be found in this 
treatise pertinent to the question before us and to the question of parti- 
bility is thus rendered in Timni'ippa Heq'ide v, M-ihalinoa, Hegade (2)— 
“ The children of the senior or junior maternal aunts, the eldest female, 
the eldest male, shall alone stand (entitled) to Ali Uli, but the children of 
the elder and younger can have no reason to enter into a division.” Ali 
means death, Uli survivorship, and the meaning of the compound is the 
inheritance or property arising from death and survivorship. “ The 
other living persons shall act in union (with them). Should a mis* 
understanding arise between the elder and younger sisters, the elder 
shall provide the younger with a house and with household [356] 
articles and have the management herself, having a right to Uri Siri.” 
Uri means fire and Siri means prosperity, and the compound means 
a right to what is good and bad, or tbe assets and liabilities of the family. 
“ Thus,” the text goes on to say, “ Bhutala Pandiya made a rule and pro* 
hibited division of property. Bhutala Pandiya wrote and added the rule 
that to the pattapatti (dignity or pattam) wherever it exists, the Ali UU 
man (the surviving heir mentioned above) shall alone be entitled and not the 
other santana (offspring), who will be entitled where the Uli (heir) is dead.” 

It will be seen that the senior female is mentioned in the text first 
in connection with yajamanship, and that in connection with pattam or 
dignity, a female is excluded from succession by reason of her sex. We 
do not think it safe to hold that the order in which the eldest female and 
the eldest male are named is conclusive. It is also necessary to add that 


(1)31 M.H.C.R. 380. (2) 4 M.H.C.R, 28 (30J. 


244 



Ill] 


DEVU V. DEYI 


8 Mad. SS7 


this version differs from that accepted by Sir. Anderson, and mentioned 
in a note to Afutida Chetti v. Thn/najii llm&H- {!). Accordin;.' to the last- 
mentioned version : It is the eldest child of the eldest sister, lie it male 
or female, that is the yajaman and entitled to liold the family property 
which is indivisible, the other members of the family hoinj^ subject to the 
authority of such female or male manaj^er.” It is scarcely necessary to 
remark that this version is clearly in favour of the senior male, and the 
exact meaning ot this part of the passage was not decided in Tiviynopvci 
Eegade v. Alahalimja Hegadc (2). 

The next \Yriting to wliicb wo may refer is Strange's Manual 
published in 1856, Section 392. It is stated that in its details tlie law of 
Aliyasantana corresponds with that of Marumakatayam. save that the 
principle that inheritance vests in females in preference to males ts better 
carried out in Canara, where the right of management vests ordinarily in 
females, whilst in Malabar males commonly possess it. This passage no 
doubt supports the Judge’s view, but, as an authority, it is a mere opinion 
expressed iu a general way in contrasting two special systems of inheri¬ 
tance obtaining on the Western Coast. 

As to Munda Chetti v. Timmaju, liennu (1), it decided that, under the 
Aliyasantana law, no compulsory partition of family property [357] could 
be permitted. To this extent it is binding authority. It was also pointed 
out in this case that the decisions of the local tribunals in original suit 
376 of 1833 and appeal suit 82 of 1843 rested either on the express 
agreements of the parties or on notions of expediency. It is, therefore, 
also an authority for the position that, where a partition is made with 
the consent of all the members of the family, it is valid, but ihab notions 
of expediency cannot be accepted as the basis of judicial decisions. It 
must, however, be observed that the question of title to yajamanship 
was neither raised nor decided in this case. In so far as the version of 
Bhutala Pandiya to which the Court then referred is concerned, it is the 
version suggested by Mr. Anderson, which is in favour of the eldest child, 
be it male or female. We are aware that the Court then observed that in 
Canara females alone are *' recognized as the proprietors of the family pro¬ 
perty,” and that Mr. Justice Holloway referred also to the authority of 
Mr. Strange and quoted with approval his statement that the doctrine that 
all rights lo property are derived through females is more consistently 
carried out in Canara than in Malabar. But it must be borne in mind that 
these general observations were made without especial reference to the 
question now at issue, but with reference to the question of partition 
among males and females, which cannot certainly be reconciled with the 
principle that all rights to property are derived from, and transmitted 
through, females. It may well be that a male may be yajaman, though 
be may not be permitted to insist on partition lest the family property 
may in part become his separate property liable to be diverted from the 
family by alienation, and even the proposition that females are the sole 
proprietors of family property can hardly be considered strictly accurate. 
How are we then to account for the right to maintenance vesting in 
males? It seems to us that it would be more correct to say that the pro¬ 
perty vests in the whole family, consisting of males as well as females, 
though, from the fact that marriage is not a legal institution, influencing 
the devolution of property, all rights are derived from, and transmitted 
through, females, 

11) 1 M H.O.K. 880. <2) 4 M H.C.R. 28. 
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The next case to which the Judge has drawn attention is that of Tim- 
vuipva He.fiade v. yiahalimja Heqade (1) already referred to. The point 
decided in this case was that a pattam or dignity devolves [358] on the 
eldest male in the family, and that, in selecting the successor, we are to 
look to seniority by birth and not to seniority of stock. The contest was 
between two male members and not between male and female members. 
The ground of decision is that the version of Bhutala Pandiya accepted 
by Mr. Anderson is not correct and that the distinction between one 
branch and anotlier in regard to an individual right is hardly reconcilable 
wirh the continuing status of non-division and tlie equal community of 
interest of ail the branches. This case is no authosity on the question 
before us, save to the extent that it is not safe to rely on the version of 
Bbutala Panniya’s text accepted hy Mr. .Anderson. 

Another case on which the Judge relies is Tirumlai v. Dhxirmd 
Pxijari and others (second appeal 484 of 1870). In that case the plaintiff 
was the senior female and tlio defendants were the senior males, and the 
ground of action was that, as senior female, the plaintiff was entitled to 
the manugcment of family property. Tlie District Munsif held that the 
senior female and the senior male were entitled together to he yajamans. 
The Principal Sadr .Amin, however, observed on appeal that the rule 
“ that the eldest surviving member, whether male or female, was entitled 
to be the yajaman was too well established to require to be discussed.’' 
On special anpoal the Higli Courc remitted an issue whether, according 
to the true understund'ng of the Aliyasantana law, the right, of actual 
management ami d aling with property is resident in. and exercised by, 
the women in Canaia, and directed the Principal Sadr Amm to take 
evidence as to the general rule of law and as to any modification of that 
rule, wliich may liave taken place by custom At the same time the 
District Judge was called upon to forward, for tli« consideration of the 
High Court, copies of jmlgments passed in the District in regard to the 
matter then in contest. 


The District Judge forwarded the judgments in appeal suit 221 of 
1830, 82 of 1843, original suit 204 of 18G5 on the file of tiie Udipi Munsif, 
original suit 6o of 1864 on the file of the Mulki Munsif. appeal suits 711, 
764 and 768 of 1866, original suit 66 of 1864 and apneal suit 259 of 1865, 
but ho a'so stared thut the question then under discussion was directly 
dealt with in none of them. He went on to state, however, in the letter 
from which we have already quoted that “at present there can be no 
[359] doubt that peoule of all the castes that follow the custom have en¬ 
tirely accepted the rule laid down in Munda Chetti v. Timniajxi Hensu ; 
that, since receiving the order of the High Court, he asked a large number 
of persons as to their practice, and that the answer in every case was that 
it was in accordance with the rule mentioned in the judgment.” He added 
that the decision in Mmda Chetti v. Timmn ju Hensu practically settled the 
custom and that, accordingly, the eldest member of the family, whether 
male or female, claimed the management, and that the rule would not 
have found so ready an acceptance h’^d it not agreed with tne custom of 
the people. Thus, the observation of the highest local tribunal was in 
favour of the rule, that the eldest member, whether male or female, was 
the yajaman. But to the issue referred by the High Court, the Principal 
Sadr Amin returned a finding to the effect that the right of actual manage¬ 
ment was resident in, and exercised by, the women in Canara. With 
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tbesQ materials befoi'e it, the High Court observed that they were still 1888 
dissatisfied, that the question was whether, in practice, the written text March?, 

of the law had been so modified as to be adequate nroof of abolition by - 

derogation, but that tne finding of the Principal Sadr Amin was based Appel- 
msinly upon that very text: “ The Civil Judge, however,” they LATE 
oontinued, ** goes further and declares that the doctrine must be OlVIL. 
right because it has received a ready accep^anc 0 among the people, — 

It Seems useless to dispute the matter furtlier, and for the pri^sent case, ® 
at all events, we must acctept the finding.” The reservation shows that 
the decision was not intended to conclude the question finally. It must 
Also be noted that the doctrine which found ready acceptance among the 
people according to the Civil Judge was not that found by the Subordi» 
nate Judge in direct opposition to his own previous unhesitating state¬ 
ment of the well-understood usage, viz., that the actual right of manage¬ 
ment was in the women, but that it w.is the eldest member, whether 
male or female, who was entitled to he yajaman. 

We are, therefore, unable to concur in the opinion of the District 
Judge that the question bef »re us, viewing it as a matter of usage, 
is concluded by authority. The Judge observes tliat management by 
males is detrimental to the interest of the family and that their natural 
instincts are in conflict with the duty which they owe to the family. 

The question is not merely one of expediency. [360] In the neighbouring 
District of Malabar, the general rule is in favour of management by males. 

In this connection there are two other matters which will require to be 
considered when evidence is taken as to actual usage. 

The first is the observation made both by the Judge and the District 
Munsif that, from the accession of the British rule in Canara down to a 
recent date, not a single varg (holding) was registered in the name of a 
female. The other is the argument urged at the bar that Aliyasantana 
females recognize marriage as a bindmg contract for certain purposes, 
though it has no influence on the law of inheritance, and that, unlike tlie 
women in Malabar, they often leave their family houses and reside with 
thsir husbands. If this is a fact, it may pos-ihly have some weight in 
connection with the question of usage, or at all events of expediency. 

Our conclusion on the principal question is that it is still res integra. 

And that it is impossible to come to a satisfactory couclusion regarding it 
without evidence of usage. 

The other question for decision is whether, assuming that the respond¬ 
ents are entitled as the eldest females to actual management, they are 
at liberty to set aside the muktiyar karar (A) and to recover the land 
mentioned therein on the grounl that .they are the lawful yajamans. This 
document recites that there was a controversy between the appellant and 
Kalappa Shetti on the one side and the respondents on the other as to the 
right of the former to give away land No. 17 of Nandikur village to one 
CUarappa Shetti, anda compromise was eifeoted on the suggestion of medi¬ 
ators. and it purports to have bjen ejcecuted pursuant to that compromise 
by Dovu Shetti, the appellant, and Kalappa Shetti to Deyi and Ammu, the 
respondents. It then goes on to state that, with the respondents’ consent, 
this appellant and his brother are to enjoy the land in equal shares during 
their lifetime, to pay the Government assessment and protect the respond¬ 
ents, but that they are to have no right to sell, mortgage or lease it out 
on mulgaini without the respondents’ consent. The Judge observes that 
the document evidences only a temporary arrangement made for separate 
enjoyment of family property and that the mere fact of its having been in 
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force for a period exceediog twelve years is no bar to the respondents 
resuming possession if they are otherwise lawfully entitled. We are 
iiDal)le to concur in tliis opinion. All the members of [361] the 
family tor rlie time being appear to have been parties to the 
avrangemenf, which pniports to have been made in adjustment of a dispute 
among them for preserving the family peace and protecting the interests 
of all tho parties corcerned ai d intendtd to he in force during the appel¬ 
lant's lifetime. The arrangement is, in our opinion, a family arrangement 
made liy all its memliers and intended ro be in force during the appellant’s 
life, arid even assuming tliat the senior respondent is the lawful yajaman, 
wo do not think that the karar can hf arbitrarily set aside by her. We 
are informed by blie vakils on lioth sides that tlie Ivararnama includes all 
the pi'oi.erty in dispute in tliis appeal, and the finding that the respondents 
are not at liberty to revoke it renders it unnecessary to determine the 
moie important and more diUicult question, whether, if the karar did not 
stand in their way, the respondents are enf itled to assume the management 
at their pleasure. No issue, therefore, m ed be remitted as to usage. The 
appeal must be allowed and tho iiecree of the District Court reversed so far 
as it decrees any lands to tho plaintiffs, and the plaintiffs’ suit dismissed. 

In the circumstances we think it will be sufficient to require the 
plaintifis to pay the appellant’s costs of this appeal. 


8 M. 361 = 9 Ind. Jur. 264. 

APPELLATE CIVIL. 

Before Sir Charles A. Twner, Kt., Chief Justice, and 3Ir. Justice 

fSluttiisami Ayyar, 

Eahanuja and oiHEEs {Plaintiffs), A2)pellants r. Devanayaka 

AND OTHERS {Dejendants), RcspondenlsJ' 

ISOth January and 24th February, 1885.] 

Civil Procedure Code. Section 26—Misjomder^Amendment of plaint^Specific Relief 
Act. Section — Declaraiory suit. 

Suit by six plaintiffs praying for a declaration that cerUin proceedings of » 
District Temple Committee removii g tbim from office as trustees of a temple 
were illcgah 

Defendants pleaded that the surt would not lie because of misjoinder and also 
because further relief might have been sought: 

I[362j Held, that under Section 26 of tho Cede of Civil Procedure tho plaintiffs 
could not sue jointly and that the plaint sbculd be returned for amendment, 
one of the plaiutifis to be allowed to use it as bis own. 

Held, also, that unless there had been an actual ouster from office, a declaratory 
suit would lie. 

[R., 18 A. 131 (138); 27 M. 80 (85) ; 6 Ind. Cas. I5 = ft M.L T. R.] 

This was an appeal from the decree of J. Hope, District Judge of 
South Arcot, reversing the decree of Athiappa Chettyar, Subordinate 
Judge at Cuddalore, in suit No. 5 of 1883. 

The plaintiffs, Eamanuja Charyar and five others, sued Devanayaka 
Mudaliar, the President of the District Devasfchanam Committee, and 26’ 
others, for a declaration that certain proceedings passed on the 23rd 

December 1882 by the defendants 1—15 removing the plaintiffs from the 

_ ^ ^ ^ 

* Secand Appeal 766 of 1884. 
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office of dharmakarliis or trustees of the pagoda of Triviiidipurain were in¬ 
valid.^ Defendant No. 1 and otlicrs pleaded, inter alia, lliiit tliero was a 
misioinder of causes of action and Unit a declaratory suit would not lie. 

The Subordinate Judge held Unit as the plaintiti's soiiglit ti) cuncol 
one and the same order, there was no misjoinder and that a declaratory 
suit would lie and, on the nients, decreed h-r tiio plaintiffs. 

On appeal the District Judge held Hint tho order dismissing the plaint¬ 
iffs must be held to be Vidul until set aside and therefore ilmt the plaintifls 
being no longer joint trustees could not sue jointly on the ground of 
having a common cause ol action. 

The District Judge also htdd, for tho same reason, that i hiintiffs couM 
not consider themselves to have been in office when the suit was filed anh 
that they were therefore bound to sue for furtiu r relief and could not ask 
for a declaration merely under Section 4'2 of the Specific Kelioi Act. On 
these grounds the suit was dismissed. 

The plaintiffs appealed to the High Court on tho following 
grounds 

1. The District Judge was wrong in holding that the plaintiffs 
could not have sued jointly. Thc^y were joint irusfccs appoint¬ 
ed by a single order, and the order now sought to bn set 
aside was passed as against them all. and was based on 
grounds that applied equally to all and no one trustee has 
suffered an injury which is not common to all the others. 

[363] 2. The District Judge was also wrong in holding ihat plaio- 
tifts suit for a declaration will not he. Plaintiffs do not seek 
to get an office or property for the first time in their own right 
from strangers. They were in office and are still in possession 
of the properties connected with the lemple, and il the order 
which they assert to be invalid and which is tlie only impedi¬ 
ment to their discharging their duties be set aside, they are in 
a position at once to resume iheir office. They are therefore 
not in a position to seek for further relief. 

I 

The Advocate-General (Hon. P. O'Sullivan) and Gopalacharyar, for 
appellants. 

Mr. Shephard and Ckellaya Pillai, for respondents. 

Counsel for appellants referred to Stetion 26 of the Code of Civil Pro¬ 
cedure, Booth V. Briscoe (Ij and to Chinna Hangaiyangar v. Subhroija 
Mudali. (2) 

Counsel for respondents argued that Section 26 of the Code of Civil 
Procedure differed from the English rule and that plaintiff's if dismissed 
could only sue for damages and not for re-instatement. 

On the 24th February, tho Court ITuknek, C.J., and Muttusami 
AttaB, J.) delivered judgment as loUows:— 

JUDGMENT. 

The fipjellants are the dharmakartas of a Vishnu Temple in the 
District of South Arcot and the respondents are the members of the 
Committee appointed for the District under Act XX of 1863 having 
jurisdioticn over the appellants. On the 22nd December 1883, respond¬ 
ents 1 to 11, 13 to 15 and the second defendant removed the anpellants 
from the office, as is alleged, ot Trustees. The suit fiom which this 
appeal arises was brought jointly by all the appellants to have it declared 

(1) 2 Q.B.D. 496. (2) 3 M.H.C.R. 338. 
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r.hat their removal from office was without just cause and null and void. 
The Judge considered that the removal of eacU appellant, if illegal, was 
a distinct wrong and th it the appellants were bound to have asked to be 
re-instared in their office, and uoon these grounds he dismissed the suit 
with cosi.H, observing that the appellants were entitW neither to sue 
joindy nor to nsk for merely a decliratory decree. We agree with the 
.ludge that the ancellants are not nt liberty to sue together, for the wrong¬ 
ful dismissal of eaeh of them is a [361] distinct wrjng forming as'^parata 
cause of action whilst the persons entitled to join in one suit as plaintiffs 
under Section 26 of tlie Code of Civil Procedure are persons in whom 
the right to the relief claimed is alleged to exist, whether jointly or 
severally or in the alternative, in respect of the same cause of action. 
The learned .\dvocat 0 -General who appeared for the appellants 
quoted Booth v. Briscoe. (11 and referred to the rule framed unler 
the Judicature Act. Order XVI, Rule I. The words of limitation, viz,, 
in respect of tho same cause or action, which are founl in Section 26 of 
the Code of Civil Proiedure are nit to be found in the rule cited, and 
the absence of such words of limitation is noticed as an argument in 
favour of the plaintiffs ui the case 01 which reliance is place.!. 
We do not, however, think that the Judge was right in saying that the 
appellants were bound to have asked to be re-instated in their office and 
that a declaratory suit co ild not be maintainel undsr the proviso of 
Section 42 of r.)ie Specific Relief Act. This provision of law no doubt directs 
tlia*; the Court shall nob make a decl ir ition of title wheo tho plaintiff, 
being able tosnk fu'‘tlier relief than a mere declaration, omits ti do so. 
But, if A is in possession of c'itain property and B denies his title and 
requires \ to deliver it to him, may claim a declaration of his right to 
hold the property—(Illustration G). It folbw< tha". if A is in possession 
of a certain offici and B requires him to surra ider i^ A may su) for a 
declaration of his right bocon i'UH iu it, unless he has actually been ejected 
from the performance of its du ies, or the enjoyment of its emoluments. 
Possession, whether it is of pr>perby or of an office m ly bs rega-de 1 either 
as a physical fact, or in contemplation of the legil right ti it, and it is in 
the former sense it shouH be understood in coming to a finding under 
Section 42 as to whether the nlaintiff is. or is no-*., able to seek farther 
relief. It may be observed that the term relief presupp)ses the actual 
withholding of the fruit of the right of which a declaration is sought, and 
not its mere denial. A declaratory deciee is nil that a plaintiff requires when 
he has no ne -d of the assistance of the Court to replace him in possession. 
The Judge is in error in failing to make a distinotmn between offices from 
which the office-bearer for th« time being may be liwfuUy ejected directly 
he is dismissed, and the offices which the office-heirer may persist in 
[363] holding, until he is ejected by a Court of Justice though at his 
own risk and subject to the legal consequences of such conduct. 

The result is that the objection to the misjoinder of the plaintiffs 
ought to prevail and the objection to the suit being for a mere declaration 
of right ought to be overruled. As the misjoinder of plaintiffs is only a 
plea in abatement and rather to the form than the substance of the'action, 
it ought not if possible to defeat the action, altogether, unless the defendant 
has been prejudiced in this case. The plaint may be amended as if it were 
brought by some one of the plaintiffs in respect of his removal only, and 
we see do objection to the amendment. It is provided by Section 26 of 


(1) ‘.4 Q. B. D. 496. 
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1882 , that judgment may be given for such one or more of the 
plaintins as may be found to be entitled to relief, for such relief as he or 
they may be entitled to. without nny amendment.” This provision is 
obviously based on the principle that the misjoinder of a party as plaint¬ 
iff to whom the^ relief claimed could not be awarded whilst there are 
others to whom it might be awarded, is a mere defect of form which is 
not fatal to the action. The contention of the appellants* Counsel that 
the plaint ought to be treated as that of the first plaintiff or any one of 
the other plaintiffs is, we think, entitled to weight. We would remit the 
suit for disposal on the merits and direct the Judge to return the iilaint 
lor acnendment allowing one of tha plaintiffs to use it as his own and 
requiring the others to put in separate plaints. The costs incurred 
hitherto will abide and follow the result. 


8 M. 365 = 1 Weir. 667. 

APPELLATE CRIMINAL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and 

Mr. Justice Hutchins. 

Nathud Bi {Complainant) v. JaPar Husain {Defendant).'^ 
tilth December, 1884 and 16th March. 1885.] 

Army Act, imi (44 and 45 VicL, c. 58) Section 145. 

Section 145 of the Army Act. 1831, is noi applicable to soldiers of Her Maiesfy’s 

Indian forces. ■' • 

£R.. 10 M. 108 (110) = 1 Weir. 668.] 

[366] This was a case referred to the High Court, under Section 432 
of the Code of Criminal Procedure, by Colonel T. Weldon, Chief Presi- 
deucy Magistrate of Madras. 

The case was stated as follows :—Complainant holds an order duly 
granted by a Magistrate under Section 488 of the Code of Criminal Pro¬ 
cedure directing defendant to pay her a monthly sum of rupee one and 
annas eight for the maintenance of defendant’s illegitimate child. The 
order not having been comnlied with, complainant has taken proceedings 
in the Presidency Magistrates’ Court to enforce it. 

The case was posted for hearing on the 2nd May 1834. and the 
following order was then passed:— 

Complainant on Srd March 1884 obtai*'ed an order from a Presidency 
Magistrate (Mr. Mir Ansar-ud-din) directing defendant, who is a sepoy of 
the 22nd Regiment, Madras Native Infantry, to pay her one rupee and 
eight annas montnly for the maintenance of defentiant's iliegicimate cnild, 
named Hamida Bi. 

The order not having been comolied with, complainant now seeks 
to enforce it by process of this Court. 

Defendant being a so’dierof the regular forces, a copy of ihe order in 
question should, when passed, have been submitted through the Local 
Government for the orders of a Secretary of State in accordance with 
Section 145 of the Army Act. That course will now be adopted, and it 
is ordered accordingly. 

(Signed) T WELDON, Colonel. 

Chief Presidency Magistrate. 
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As ajipoArs from the proceedings of Government, dated 10th July 
18^-1. No. o31‘2, tiie Local Government referred the matter to 

the Military aiitliorltic.s x'lho. acting on tlie opinion or the Judge Advocats- 
Genenil of the Bengal and ^Madras Army, sta e tliat “ the whole tenor of 
Section I-l >, Arujy Act, shows that it has no relation to Native soldiers. 

III (his oi inion the Lamed Advocate-General of Madras ' concurs." 

Ih'oaiily 'iiated Section 145, Army Act. provides (1) that a soldier of 
tlie regular lorces shall be liable for the maintenance of his wife and of his 
ci'ildren. legitiinate aivl illegitimate, to tlie same extent as though he 
woi 0 not a soldier, but imposes conditions to jirevent this purely civil 
liability being enforced in such a manner [367j as would weaken the 
delensi\c power of the State by wiilidrawing a lighting man from the ranks, 
or l)y depriving him of the means of discharging liis duty elliciently, At 
the same time provision is made that just claims against a soldier shall 
he satislied in a manner consistent with the exi: 2 cncies of military service, 
so in this view (2J it shall be the duty of the Secretary of State, on being 
furnished with a copy of any ((ecrce or order pa-*sed against a soldier for 
the maimenance of such soldiers wife or children, to arrange that a 
certain portion of the soldier's pay shall be apnropria'ed to the satisfac¬ 
tion of the decree, and (3) wlrne a proceeding is instituted against a 
soldier to enforce his liability, if the soldier be serving out of the 
jurisdiction of the Court having cognizance of the complaint, a sufficient 
sum must be lodged with the process to pay the expenses of his attendance 
before the Court: and in no case can any process oe effective if the soldier 
is under orders for loreign service. 

The Magistrates liave already been instructed (G.O-, dated 28th 
September lt81, No. 5149, Military, and 8th October 1881, No. 2070< 
Judicial,) that Natives of India are “ Soldiers of the Regular Forces" within 
the meaning of ti c Army Act. 

This ruling was passed on a reference made by the Government of 
Bombay to the Government of India in respect to the illegal purchase 
of a medal from a sepoy of the24tb Regiment (Bombay) Native Infautry, 
the i\Iagistrate before whom the charge was laid stating that he was not 
aw'are of any provision of law enabling him to deal with persons who buy 
necessaries from the Native soldiery. The Judge Advocate-General of the 
Army in Bengal thus reviewed that case :— 

“ Upon a proposal being made for the passing of a special enactment 
to suit such a case, i he Government of India consulteil the Legislative 
Department respecting the necessity for this measure, with the result that 
the Legislative Department expressed the opinion that Section 85 of the 
Mutiny Act (38 Vict.,c. 7) is apnlicable to a case of purchasing necessaries 
&c., from Native soldiers of Her Majesty’s Indian Army, for reasons 
that were given. The Government of India, adopting this opinion, 
communicated the decision, by letter from the Military Department, 
No. 276 S, of the 8bli June 1878, to the address of th'» Adjutant-General. 
The decision was further communicated bv the Government to the 
[368] Secretary of State for India in tw > separate despatches (No. 211, 
of 15th July 1878, and No. 256, of 27th July 1879), and in both cases 
the Secretary of State, upon the advice of the legal adviser of the India 
Office and with the concurrence of the Secretary of State for War, replied 
in substance (No. 355, of 5th December 1878, and No. 339, of 20th 
November 1879) that the word Soldier in the 85th section of the Mutiny 
Act must be held to include soldiers who are Natives of India. This 
decision applies to the 149th section (Section 156, Army Act, 1881) of 
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the Army DiscipUno and Regulation Act, which contains the provisions 
corresponding to the foregoing section. 

But the applioat-ioii of i>lio 14i)th section of the Army Discipline and 
Regulation Act to Native soldiers rests upon a yet stronger basis. 
Section 169 of the Act makes all soldiers of the regular forces subject to 
the Aotj and by Section 181, Her Mejesty's Indian forces are included 
among Her Majesty’s regular forces : again (Section 172 Section 180 (2), 
Army Act, 1881) makes special provision for tlm npplication of the Act 
to those officers, soldiers, or followers who may i)e Natives of India. 
Every person, therefore, who purchases, receives, or otherwise disposes of 
the necessaries, clothing eauioment, etc., of a Native soldier, is liable upon 
summary conviction (for which see Army Discinlino and liegulation Act, 
Section 181, page 112) (Section 190, pages 163-184. Army Act. ISSl) to 
the penalties set out in the 149th section of the Act as inodiHcd by Act 
VII, 1867, in accordance with the power conveyed by the same section.” 

A circular in accordance with the above opinion was issued by His 
Excellency the Gommander-in-Chief of India, copy being sent by the 
•Government of India to this Government and by the latter communicated 
(G.O., dated 8th October 1881, No. 2070, Judicial) to all District and 
Presidency Magistrates for guidance. 

In November 1881, a claim was made in the Madras Presidency 
Magistrates’ Court for enforcement of a maintenance order against a 
member of the Carnaiic Artificer Company—a purely local corps composed 
of Eurasians, but tbe members of which are, it seems, attested under the 
English Army Act. 

In that case I expressed an opinion that the provisions of Section 139 
of the Army Discipline Act, 1879 (Section 145, Army Act, [369] 1881) 
applied, but that I had not been able to ascertain what authority, if any, 
in this country reoresenis the Secretary of State for the purposes of 
Section 139, Army Discipline and Regulation Act, 1879 ; or what procedure 
should be adopted in India in cases such as are relerred to in that section. 
I therefore requested instruction as to what course should be followed in 
India by Civil Courts when decrees or orders are passed by such Courts 
under Section 139 of the Army Discipline and Regulation Act, 1879 (Section 
J45, Army Act, 1881). 

My letter to Government was submitted to the Advocate-General 
who advised Government thus :—“ With reference to the order of 
Government, No. 1858, dated the 17th November 1881, upon the letter of 
the Chief Presidency Magistrate, Madras, to the Chief Secretary, dated 
the I4th November 1881, No. 288, I think the course prescribed in 
-Section 139 of the Army Discipline and Regulation Act must be followed 
when decrees or orders are passed by the Civil Courts in India to wliich the 
■Section applies. The corresponding section in the present Act (44 & 45 
Viet,, c. 58) is section 145. A somewhat similar provision was contained in 
the Mutiny Act, Section 106, but the power given in the Army Discipline 
and Regulation .\ct to a Secretary of State to make stoppages was, 
by the Mutiny Act, given to the Secretary of State for War. I think a 
copy of the order or-decree should still be sent to the Secretary of State 
for War. ” 

In the present case {Nathud Bi v. Jafar Husain) the opinion of the 
Judge Advocate-General of the Army in Bengal was, it appears, communi¬ 
cated by telegraph, and no reasons are stated for the conclusion arrived 
At by that officer beyond a general allusion to the “ tenor” of Section 145, 
Army Act. 
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Tne“ tenor” of Section 14-5. Army Act, 1831, is, I respectfully 
submit, tliat which I have set forth above. There may be some minor 
detills which would be difficult of application to the circumstances of 
service in this country, but these difficulties are not confined to the Native 
soldiery, imd tlmy are none of them impossiole if the section be used so 
far as annlicable Even the allusion to a daily rate of nay is mere matter 
of account, and the conversion of British into local currency is provided 
for by Section 169. Perhaps it may be contended that, if strictly con* 
struf-d, the word [370] ' Serjeant ” does not include the corresponding 
rank in the Native Army, but it cannot be disouted that the words “ any 
other soldier ” include a Native soldier, and even the reference to the rank 
of serjeant is for purposes of comparison. As regards the Civil Tribunal, 
Section 190, Army Act. 1881, detines the meaning of Civil Court ” and the 
“ Court of Summary Jurisdiction” as applied to India. 

Tho view I took was, that defendant being undoubtedly a “ Soldier of 
the Regular Forces” within the meaning of blic Army Act, 1881, the 
provisions of that Act are applicable to him, subject only to the modifi¬ 
cations specified in Section 180. I couH see nothing in the tenor of 
Section 145, Army Act, 1881, which renders it impossible of application 
to Native soldiers equally with European soldiers of Her Majesty’s Indian 
forces, and the policy of the law is referable to the whole army without 
distinction of race. 

In the circumstances noted above, I think it better, before passing a 
final order for tho lovy of the amount due, by direct action under Section 488 
of tho Code of Criminal Procedure, which might result in the imprisonment 
of the soldier, to state the case under Section 432 of the Code of Crimioal 
Procedure for the opinion of the Honorable Judges of the High Court on 
the question whether or not the provisions of Section 145 of the Army Act, 
1881, apply to Natives serving in Her Majesty’s Indian forces ? 

further proceedings in this matter have been stayed pending the 
decision of their Lordships on the question now respectfully submitted to 
them. 

The Advocate-General (Hon. P. O'Sullivan) and the Government 
Pleader (Mr. Shephard) appeared on behalf of Government. 


JUDGMENT. 

The judgment of the Court (Turner, C.J., and HuTCHINS, J.) was 
delivered bv 

Turner, C.J.—The 190th section of the Army Act, 1881, prescribes 
that in that Act, if not inconsistent with the context, the expressions 
regular forces ’ and “ Her Majesty's regular forces ” shall include Her 
Majesty’s Indian forces subject to the modifications in the Act contained. 
Tnose modifications are declared in the 180th section of the Act. There 
is nothing in that section which prohibits the application to soldiers of 
Her [371] Majesty’s Indian forces of section 145.* It remains to be 


44 & 4.5 Vict.. 0 . 58. section 145— 

ill A soldier oi the regular forces shall be liable to contribute to the maiateoaoce 
of hifi wife <and of his children, aod also to the maintenance .of any bastard child of 
which he may be proved to he the father, to the same extent as if he were not a soldier ; 
but execution in respect of aoy such liability or of any order or decree in respect of 
such maintenance shall not issue against bis person, pay, arms, ammunition, equip¬ 
ments, instruments, regimental necessaries or clothing; nor shall he be liable to be 
punished for the offence of deserting or neglecting to maintain his wife or family, or 
any member thereof, or of leaving her or them chargeable to any union, parish of 
place. 

12) When any order or decree is made under any Act or at oommon law for pay* 

254 



III.] KATHUn HI t>. JAPAR HUSAIN 8 Mad, 372 

oonsidered whether it is inconsisteot with the context to place on tho term 
** regular forces ” in Section 146 the interpretation presoriheii by Section 
It is clear that not only is there nothing in the first danse of the section 
inoonsistent with suoh an interpretation, but the reason for tho provisions 
of that clause, prohibiting the issue of execution in respect of an order for 
meintenanoe against the person, pay, arms, itc., of a soldier, obtains more 
strongly in this country than in the United Kingdom, inasmuch as there is 
[372] greater probability that the services of the soldier may he rerjuived 
on active duty. 

If, as we think cannot he questioned, the provisions of danse 1 of tho 
section are not inconsistent with the prescribed interpretation, clause 2, 
so far as regards the Court making the order, is imperative—and there is 
nothing obviously inconsistent with the Intorpretation in iliat part of 
the clause ; indeed it may he argued tliat the term “ a Secretary of State ” 
was used so as to include the Secretary of State for India, to whom a 
Court of British India would directly report. Tho provisions of this clause, 
conferring a discretionary power on the Secretary of State, are also not 
inconsistent with the interpretation prescribed ; the term “ daily pay " 
might be interpreted to mean the quota of the monthly pay due for each 
day, and the term “ Serjeant ” as implying in the case of Her Majesty’s 
forces in India the corresponding rank ; but it would clearly be most 
inconvenient that a reference in every case in which an order is passed 
against a sepoy be made to the Secretary of State in England, and it is 
more probable that, had there been an intention that the section sliould 
apply to a soldier of the Indian forces, some authority in British India 
would have been substituted. 

In the third clause there are expressions, which are inconsistent with 
the prescribed interpretation of the term ‘ regular forces.’ Althougli tlie 
Court of the Presidency Magistrate is a Court of Summary Jurisoiction 
within the meaning of the Act, Section 190, it is not situated in any 


infant by a soldier of tbe regular forces either of the cost of the maiotenance of bis 
wife or child, or of any bastard child of whom be is tbe putative father, or of tbe cost of 
any relief given to his wife or child by wiiy of loan, a copy of such order or decree shall 
be sent to a Secretary of State and in the case— 

(a> Of Ruoh order or decree beiog so sent; or 

(6) Of it appearing to tbe satisfaction of a Secretary of State that a soldier of 
tbe regular forces has deserted or left in destitute circumstances, without 
reasonable cause, bis wife, nr any of his legitimate children under fourteen 
years of age. the Secretary of State miy oriec a portion not exceeding six 
pence of tbe daily pay of a non-commissiooed officer who is not below tho 
rank of sergeant, and not exceeding three pence of tbe daily pay of any other 
soldier, to be deducted from such daily pay. and to be appropriated, in the 
first case, in liquidation of the sum adjudged to be paid by such order or 
decree, and in tbe second case, towards the maintenance of such wife or 
children, in such manner ae the Secretary of Stare thinks fit. 

(3) Where a proceeding is instituted against a soldier of tbe regular forces under 
any Act, or at common law, for the purpose of enforcing against him any such liability 
as above in this section mentioned, and such soldier is quartered out of the jurisdiction 
of the Court, or, if the proceeding is before a Court of Summary Jurisdiction, out of 
tbe petty sessional division in which the proceeding is instituted, the process shall be 
served on the Commanding Officer of such soldier, and such service shall not be valid 
unless there be left therewith in the bands of tbe Commanding Officer a sum of money 
(to be adjudged as costs incurred in obtaining the order nr decree, if made against tbe 
soldier) sufficient to enable him to attend tbe bearing of tbe case and return to his 
quarters, and such sum may be expended by the Commanding Officer for that purpose ; 
and zio process whatever under any Act or at common law in any proceeding in this 
section mentioned shall be valid against a soldier of the regular forces, if served after 
guob soldier is under orders for service beyond sea. 
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“ Petty Sessional Division.” The final provision declaring any process, 
raentioned in the so^tion invalid, if served af(;er the soldier is under orders 
for service beyond the seas, i.e., out of the United Kingdom, the Channel 
Islands and tlio Tsk* of Man. is inconsistent with ths interpretation of the 
term “regular forces” as induding Her Majesty’s Indian forces, who are 
enlisted in uiaces bsyond the seas ani ordinarily serve there. 

Looktng to the context, we hold that ths section as a whole does not 
apply to soldiers of Her Majesty’s Indian forces, ani the Chief Magistrate 
will be informed accordingly. 

\ 7 9 


8 U. 873. 

[373] APPELLATE CIVIL. 

Before Mr. Justice Mutlusavii Aiji/ar a7id Mr. Justice Hutchins. 


Minakshi (Plaintiff), Appellant v. Velu and ANOTHER (Defendants, 

Nos. 1 and 2), llespondents."' 

[oth and 9th March, 1885.1 

Civil Procedure Code, Sections 59, 6-3, 138. 139— .Ippeal—Ttejectionof documents admitted 
by Lvirer Court. 

Certain documents having been allowed by the District Munaif to be filed by 
tbe plaintifi during the trial oI a suit, the District Judge, on appeal, held that 
he wa^ bound to strike them off the file on tbe ground that they were not filed 
with the plaint nor entered in any list aii')cx‘d to the plaint, and because the 
Munsif bad not recorded any reas;n for admitting them : 

Held, that, as tbe documents had been admitted in evidence by the Lower 
Court, tbe Appellate Court was bound to consider them. 

[P., -22 B. 173 (1751; 8 C.L J. 147 (I5‘2i=12 O.W.N. 312 ; R., 0 G.L.J. 621 (634); 10 
C.L.J. 33 =*1.3 C.W.N, 797 (800; = 2 lod. Cas. 946 (948).] 

This was an appeal from the decree of J. H. Nelson, District Judge 
of Chinglepub, reversing the decree of T. Chellappa Nayakar, District 
Munsif of Punamalai, in suit 529 of 1883. 

The plaintiff Minakshi sued the defendants, Velu Pillai and two 
others, to recover Rs. 1,380-7-3, balance due on a promissory note 
executed by Annasami, deceased father of defendants, Nos. 1 and 2, and 
elder brother of defendant No. 3. 

The Munsif decreed for plaintiff. 

The defendants appealed, inter alia, on the ground that the Munsif 
had improperly almitted certain documents in evidence in support of 
plaintiff ’s claim. 

The District Judge reversed the decree of the Munsif, remarking in 
his judgment— 

“ Exhibits C to J and L to N were improperly received by the Lower 
Court. No list of documents was put in with the plaint, though 
apparently there was nothing to prevent the plaintiff from obeying the law; 
and no reason for the Lower Court overlooking [374] this omission 
appears on the record. I am bound to strike all these documents off the 
record.” 

The plaintiff appealed to the High Court. 

Bhashyam Ayyangar and Kaliana Rama Ayyar, for appellant. 

Mr. Tarrant, Gurumurti Ayyar and Sadasiva Ayyar, for respondents. 

* Second Appeal 662 of 1684, 
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The facts oecesstiry for the purpose of this report appoiir from the 
judgment of the CourD (Muttusami Avvar and Hutcuins. JJ.). 

JUDGMENT. 

This suit was brought by the appellant on the documents A and 
B which were duly tiled with the plaint. At tiie heaving the appellant’s 
fourth witness produce 1 on summons oxhibitri G to G, hertiftii witness 
H and J, and her sixth witness K to N. 

The whole^ of these exhibits C to N, with the single exception of 
K, have been “ struck off the record. ” by the District Judge, as not 
having been entered in any list attached to the plaint and on tlie ground 
that the Munsif had recorded no reason for allowing their admission. 
Now the majority of these exhibits, including K, were simply put io 
evidence for the comparison of Annasami’s signature tiiereto. vvitli his 
alleged writing in A and B. C, however, is stated to contain an admis¬ 
sion of the debt by the deceased Annasami, while D and E contain a 
similar admission by the respondent No. 1 and F, which the resuondent 
No. 1 admits, has been filed to support D and E, by comparison ol the 
handwriting. 

The District Judge has not stated under what section of the Code 
he considered that these exhibits could be absolutely ignored. Section 59 
certainly does require a plaintiff to file with his plaint a list of all tlie 
documents on which he relies, i.e., which he is then in a position to know 
to be essential to his case, whether in his possession or power or not; 
but this cannot apply to documents tenderei merely for comparison of 
handwriting. Section 63 states the penalty for omitting to file such a 
list. No doGumeut^ which ought to have been entered in such a list shall 
be received in evidence at tbs hearing without the leave of the Court. 
With regard to that it is enough to say that the Munsif did allow the 
documents to be filed. Either there was an objection raised which 
was overruled, or they were not objected to : and in either case we 
do not think it ooen fo the Apoellate Court to refuse to consider 
[375] their value. Goshain Tota Ram v. Uaja Ricknmnee Bnilub {1), 
Hanooman Singh v. Fell (2), 

Reference has been made to Sections 138 and 139, but with regard 
to these it is sufticient to say, first, that it is very doubtful whether any 
of these documents can be said to have been in the possession or power 
of the plaintiff herself, and, secondly, that there is nothing to show 
that the plaintiff was called upon to produce her documents at the first 
hearing. It is only documents which ought to have been produced 
at the first hearing that can be absolutely excluded under Section 139 
and documents need not be produced at the first, hearing unless “ culled 
for by tlje Court.” 

We consider that the District Judge is bound to consider the docu¬ 
mentary evidence and to give it such weight as it deserves. With regard 
to K, it has been pointed out that the witness who produced it did so 
under a summons, but it is not likely that this will materially affect the 
view which the Judge has taken of it. 

We refer to the Judge, on the whole evidence, the issue. Whetlier the 
documents sued on are genuine, and, if so, what is the amount due to the 
plaintiff ? With regard to the ninth ground of appeal and G.M.P. 687 of 
1884, the application for the admission of the documents should be made 

(1) 18 M.I.A. 77. (2J N.W.P. (1868) U8. 
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(,o the District Jiulge. We will only say that, if the allegations ki 

the ground of appeal are eorreot, the documents ought to be admitted. 

The District Judge is requested to submit his tinding on the above 
issues to this Court within six weeks from tl)e date of receiving this order 
when 10 days will be allowed for tiling objections. 


8 M. 376=9 Ind. Jur. 265. 

[376] APPELLATE CIVIL. 

IJefore Mr. Justice Hutchins and Mr. Justice Brandt. 


UmamAHESWaRA {Plaintiff), Appellant t; SiNGAPERUMAL AND 

<jTHEHS {Defendants), llespondcnis.'^ 

[20[-h February and 9th March, 1685.] 

llimlu laio^.Mniieif decree agninst father —Atlachmenl of sons' shares. 

In a suit brought against the father of a Hindu family arid his e'dest son, on 
a hood execufel by th^ former, by whico family property was hypothecated as 
sccurir.v for thf* repayment of the debr., decree passed agiiosc the father only 
and his jshare of the property w.ts declared liable to be sold. In execution of this 
Oecreo family pr.iperty was attached, but, on ihe iuterventioo of the younger 
sons, the attachmeuc was Sft aside a-i to their shares. In a suit brought by the 
decree-holder to r>tabli>h his right to sell ibe younger sons* shares in satisfaction 
of the decree against their father : 

Hfhi, that, so far as the younger sons were concerned the decree must be treited 
as a decree for mon-'v againsr. the f.ather and that all that onuld be sold in ejieca- 
tioii of the decree agtinst the f ither was the share of the father. 

[R., 7 M.L.T. 373 (37>) = 19iO M.VV.N. 35=5 Ind. Gas. 735 ; D., 10 M. 316 (317).] 

This was an appeal fro-m the decree of G. D. Irvine, Acting District 
Judge of Trichinopoly, dat-3d 17&h July 1364, coutirming the decree of 
T. M. Raogacliaryar. District Munsif of Aryalur, in suit 29 of 1882. 

The olaintiti’, Umamaheswara Ayyau, brought suit No. 595 of 1880 
against the father of tbe three minor defendants in this suit and their 
elder brother to recover Rs. 792-2-0, due under a bond, hypothecating 
certain hind as security for the debt, dated 5th April 1875, executed by 
the fatlier in satisfaction of a decree obtained against him in 1871, which 
decree was obtained on a bond of 1863 for money borrowed, ic was 
alleged, for family purposes by the father. 

The plaintiff obtained a decree against the father only, and his share 
in the family prouerty was declared by tlia decree to be liable to be sold 
in default of payment. 

In execution of this decree, plaintiff attached certain family property, 
upon which the present defendants, by iheir next friend, [377] intervened, 
claiming tb it their siiare'^ in this prouei ty we-e nor. liable to be sold and on 
the 16th Seutemb^r 1881 their claim was allowed. 

This suit was accordingly brought to establiih the liability of the 
defendants’ shares in the property attached to lie sold in satisfaction of the 
decree obtained by the plainiitl against tbeir father. 

It was aheged in the plaint that the d-ifendants were not born in 1868 
when the original bond was executed bv their father, and therefore, tbeir 
right to object to the sale of the property hypothecated was d-nied. 

The (lefendaots pleaded, inter alia, that, as plaintiff had failed m 
suit iff) of 1880, to prove that the debt was binding on the family (this 


, e 


4 • 


* Second Appeal 796 of 1861. 
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issue having been raised), lie was deban-ad by Suctions 13 and 13 of the 
Code of Civil rrooedure from bringing this suit. 

The District Munsif overruled Ihaso pleas, but bold that, under tho 
decree in suit 595 of 1830, the dofoudnnts’ shares could not bo sold, and. 
therefore, he declinei to admit evidence Icnderedto show that tlio judg¬ 
ment-debt in that suit was binding on the defendants —Chochilinga v. 
Sitbbaraya (1). 

On appeal, the District Judge referred to Haniiikrishna v. Naviasi- 
vfiya (2) overruling the case cited hy tlie Munsif, but contirmed the decree 
on the ground that the plaintiff was really bringing a fresh suit on the 
same cause of action against other members of tlio family, whom he ought 
to liave included in the former suit. 

The plaintiff appealed to the High Court. 

Mr. Shephard and Ramachandm Rau Soheb, for appellant. 

Balaji Rau, for respondents. 

The Court (Hutchins and Brandt, JJ.) delivered the following 

JUDGMENT. 

The judgment of the District Court cinnot be supported on the 
ground on which it has been put. The appellant having obtained a 
hypothecation-bond from a Hindu father, sued the debtor and tiio 
debtor’s eldest son and obtained a decree against the father and the father’s 
share in the property, the eldest son’s share being exonerated on the 
ground that appellant had failed to prove that the debt was a family debt. 
But the fact of the eldest son having been sued cannot affect the 
creditor’s position as against the younger sons. So far as they, tlie present 
[378] respondents, are concerned, the appellant holds a money-decree 
against their father with an express charge on a certain sliare of the oro- 
perty, which does not include respondents’ shares. We agree witii the 
appellant’s counsel that the creditor cannot be put in a worse position 
by the fact of his judgment-debt being expressly charged on tlie father’s 
share. As between him and the respondents he is the liolderof a money- 
decree against their father—neither moiv, nor less. Section 43 of the 
Code applies only where part of a claim has been relin^iuisbed. not whore 
the plaintiff has omitted to join some of those liable for his claim. 
When a plaintiff omits to join some of those liable, he is estopped from 
bringing afresh suit, not by Section 43, but by the doctrine of Kingv. 
Hoare (3) that no man may bring two suits on the same obligation. But 
it has been held by a Full Bench in the case mentioned by the District 
Judge, Ramakrishna v. Namasinaya (2), that this principle does not apply 
where the second suit is brought, not on the original obligation, but simply 
for the purpose of establishing that the interest of the sons in the joint 
family property may be sold under the decree against the father. 

The question, however, arises, and it is tins which induced us to 
reserve judgment in the case, whether under any circumstances 
the effect of a mere money-decree against a father can I)e extetided 
so as to bind the sons’ interests. This point was not considered in 
Ramakrishna v. Namasivaya (2). Tim statement of the facts seems 
to indicate that the judgment-debt w'as charged on the procercy, and we 
have inspected the original decree and find that it was so charged. And in 
SUanath Koer v. Land Mortgage Bank of India (4) al.so there was a 
mortgage-decree. It is now settled law that a decree against a Hindu father 

(1)6M. 133. (3) 7 M. 295. (3) 13 & W. 494. (4) 9 0.888. 
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and the familv property in hi® hands binds the property, and that the- 
whoie property can be soid under such decree, subject to the right of the 
sons in certain cases to come in and show that the debt was incurred for 
an immoral or illegal purpose. Where, therefore, the sons come in before 
the sale and cbiiin the exemption of their shares, a quesfion between 
them and the decree-holder is properly raised in execution, and the party 
against whom the order is made is entitled, under Section 283, lo insi- 
into a suit to establish the right which he claims, which in the case 
of the decreo-lioldcr is the right to bring the whole [379] property to 
sale. Bub where the decree is a simple money-decree against the 
father, all that can be sold is the father’s interest and the right to 
tia\e such interest ascertained and partitioned otf— ffardi Narain SaJm v. 
Btider Perkash Misser (l). Where the decree-holder attaches more 
than the father’s interest, the sons have a right to come in and object 
in the same way as any stranger interested in the property, hut neither 
the fact of their claim being allowed nor the circumstance that the judg¬ 
ment-debtor happens to be a Hindu father can in any way give the decree- 
holder a right to extend the operation of the decree or proceed against 
more than his debtor’s right, title and interest. 

Upon this ground, the appellant’s suit fails and his second appeal 
must be dismissed with costs. 


8 U. 379=1 Weir 679. 

APPELLATE CRIMINAL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and 

Mr. Justice Brandt. 


Ramasami V. Kandasami.'" [19th January, 1885.] 

Act XIII of \859—Contract to supplu labourer.'t. 

A contract, in consideration of an advance of money, to supply labourers to do 
certain work on an estate, falls within the scope of Act XIII of 1859, and the fact 
that such contract contains covenants to pay penalties in default of supplying the 
labourers, and to repay the advance, if necesciry, by personal labour for five 
years, does not take the contract out of the oo'’r>tinn of the Act. so as to make 
illegal an order, directing the contracioc to be imprisoned for failure to comply 
with an order to repay the advance. 

[R., 3 L.B.R. 33 (35) ; 1 Weir 686 (687).] 

This was a reference to the High Court, under Section 438 of the 
Code of Criminal Procedure, by G. Kough, Acting Joint Magistrate in 
charge of the Ofiice of the District Magistrate of Madura. 

The facts appear sufficiently, for the purpose of this report, from the 
judgment of the Court (TURNER, C.J., and Brandt, J.) 

Counsel were not instructed. 

JUDGMENT. 

The accused received an advance of Rs. 54 and agreed to collect 
witliin one week 20 coolies and within another [380] week 15 more 
coolies, to take them to the complainant’s coffee-estate, to get work 
done by them on the estate for one month, and to get their accounts 
settled so as to leave no arrear outstanding against him. He further 

* Criminal Revision Case 19 ot 1885. 

(1) 10 C. 626. 
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agreed to pay a penalty of Rs. 1 and 2 per diem in case of delay on his part 
in supplying the two sets of labourers, respectively. He also engaged, in 
case he failed to fulfil the contract, to make compensation for any loss 
which the complainant may sustain, to undergo the punishment pre¬ 
scribed by Act XIII of 1859, and that, in repayment of the said advance, 
he would himself reoair to the coffee-estate and work on it as a cooly for 
five years, and that at the end of the fifth year he would get his accounts 
settled and take back the agreement. The accused failed to supply coolies 
according to this contract, and, on the 14th August 1883, the Sheristadar 
Magistrate of Dindigul found that the contract was broken and directed 
the accused, under Act XIII of 1859, to repay the advance of Rs. 54 
within fifteen days from that date as offered by the accused and agreed to 
by tha complainant. The accused having failed to comply with this order, 
the Sheristadar Magistrate sentenced him to undergo rigorous imprison¬ 
ment for one month. The Joint Magistrate in charge of the District 
Magistrate’s Office observes that the advance was made to the accused 
for the purpose of collecting coolies to work on a coffee-estate, that the 
penalty prescribed being personal service, the case does not fall within the 
scope of Act XIII of 1859, that the order for the repayment of the advance 
was one which it was not competent for the Sheristadar Magistrate to 
pass, and that the sentence of rigorous imprisonment must be set aside as 
illegal. 

The accused agreed to collect coolies and to get work done by them on 
the coffee-estate for one month and the agreement is within the scope of 
Act XIII o( 1859. How far the agreement to pay a penalty for every day's 
delay in supplying labourers and to serve as a cooly for five years, in the 
event of the contract not being fulfilled, is valid, it is not necessary to 
decide for the purpose of this reference, but it would suffice to observe 
that even if it is valid, the complainant is still entitled to claim the perform¬ 
ance of the substantive agreement if still capable of performance, or the 
repayment of the advance. 


1888 

JAN. 19. 

Appel¬ 

late 

CBIMINAIi. 

8 H. 379« 

1 Weir 679. 


8 U. 381. 

[381] APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and 

Mr. Justice Brandt, 

Kanna Pisharodi {Defendant No. l), Appellant v. Komri Achkn 

AND ANOTHER {Plaintijs), Respondents." 

[14fch January and 1st April, 1885.] 

Malabar law —Karnnvan—Powers restricted by family arranyement—Hedemption of 
kanam—Repayment of re-newalfee. improperly re-receimd by Icartuivnn—Amount 
to be ascertained before decree—Value of improvements to be ascertained before 
decree— Jenmi—Right todeduct arrears of rent due from sum jmynble. _ 

The ordinary powers of the k-tmav tn of a Malab^ir tarwad C4a be restricted by 
a family agreement to which be 14 party, hdiI if iu breach of such ugreomenL, 
the k^rri'ivan makes an alieoalion to a stranger who has ronco of the agrerment. 
the tarwad is not bound by the alienation. 

When a decree is passed for recovery of land demised on ksnam ou payment of 
the amount received as renewal fee, the amount must be ascertained at the trial 
and inserted in the decree. 

On taking an account between the jenmi fmortgagor) and kanam-holder 
mortgagee), the former, on redemption, baa by custom a right to deduct all 

* Second Appeal 9 of 1884, 



1885 

APBIL 1. 

Appel¬ 

late 

Civil. 

8 M. 381. 


8 Mad. 382 Indian decisions, new series [Yol. 

arroarjs r>f rent duf* fen him from the sum which he has to pay to the latter before 

recovering possession of the land. 

[Appp., H M. il5 1418)5 R., 28 M. 182 iiy3! {F.B,) = 11 ML J. 415; D., 17 M. 

2ri (273).] 

This was an apptjal from the decree of F. H. Wilkinson. District 
Judge of Sourh Malabar, reversing the decree of B. Kamaran Nayar, 
Disti’ict Munsif of Temelprom. in suit .OSS of 18S2. 

Tlie facts, so far as they are necessary for the purpose of this report, 
appear from the judgment of the Court (TrilNER, C.J., and BkanDT, J.). 

(iopalan Nn/jar, lor appellant. 

Sankaran Nai/ar, for respondents.* 

JUDGMENT. 

The respondents brought this suit to recover two items of property, 
which, they alleged, had b‘='en demised on kanam by their ancestor to 
defendant No. 1 in 1034 (1853). 

So far as is necessary to consider tlie pleas for the purposes of this 
appeal, the defendants pleaded that the demise of 1034 was renewed by 
the karnavan, Pangi Aclien. in 1053 (1878), that rent [382] had been duly 
paid, and that, if they were ousted, they were entitled to the value of 
improvements. 

Tho-Judge has found that defendant No. 1, the kanam-holder. was 
aware that the karnavan, Pangi Achen, had no right to grant a renewal by 
reason of an agreement made by the family restricting his powers He, 
therefore, set aside the renewal and decreed the return of the property. 
But he directed that the amount received for the renewal fee should be 
ascertained in execution of deerte and should be I’epaid by the respondents. 
He also held that tue rent which was in arrear should be- deducted from 
the kanain-amount, but he omitted to decide whether the holder of the 
kanam or persons in possession were entitle(3 to any sum for improve¬ 
ments. 

In second appeal, it is contended that a karnavan is competent to 
grant a renewal of a kanam and that the District Court erred in holding 
that a renewed kanam was not valid ; that having paid the renewal fee 
the kanam-holder is entitled to the further term of twelve years ; that 
the claim to set aside the renewed kanam is barred by limitation ; that 
no more than three years’ rent can be set off against the kanam-amount; 
and that the value of improvements should have been awarded. 

Ordinarily, it is of course true that the karnavan of a Malabar tarwad 
is entitled to grant a renewal of a kanam, but it is in the power of the 
family, with the assent of the karnavan, to place a restriction on his 
ordinary powers, and in this case it is found by the Judge that the family 
had done so and that the fact was known to the kanam-holder ; conse- 
quentlv, although the kanam-holder had paid the renewal fee. the tarwad 
is entitled to contend that the renewal was improperly granted, and on 
returning the renewal fee. it may claim to recover possession of the pro¬ 
perty, inasmuch as the original kanam has expired. 

The District Court should nob have postponed the inquiry as to 
the amount paid for renewal to the execution of the decree. It should 
have ascertained what was the sum which was paid, and-in its decree 
should have directed the restoration of the property conditionally on the 
reuayment of that sum. It was also tbe duty ot the Court to have ascer¬ 
tained whether the kanam-holder was entitled to any sum for improve¬ 
ments, and if so, what was the suno to which he was so entitled. 
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[383] With regaivl to fcho cluiin fco sot oil' arronrs of ronfc for more 
bhaa throo years against tlie kanain-ainount-, wo obsorve tiiat, in tho Smlr 
Couvt’.s proceediogs of 5th August 135(), this right was distinctly recogniz¬ 
ed. Those proceedings aro it) accordance witli tho customarv law recorded 
in “Vyavabara Samudram, ” a work to whicli an amiquity of over two 
hundred years is attributed. 

It is no doubt true that, where a “ set-off ” is pleadod, only so much 
of it can be allowed as falls within tlie p^ndod of limitation, if thn set-off 
consists of a debt resulting from an indopondont transmtio!). But the 
claim that a deduction should he inade from the kanam-ainount on account 
of arrears of rent is not properly described as a ’* set-off.” 

By the custom of the country the kanam-amount is looked upon as a 
security for the rent; and on the expiry of the term, an account is taken 
between the jenmi and the kanam-hokler. and w'hilo there is allowed to 
the kanam-holder interest on the sum paid by hiin as kanam and the 
value of improvemems, there is allowed to the jenmi whatever rent may 
be in arrear, with ioterv'St on tho urrears. Tn taking this account, 
allowance is made to the landlord of all the rent in arrear, and not only 
of so much as could have beou recovered by the jenmi if he had brought a 
suit for the rent. 

This is in accordance with the general law that, where parties reserve 
the settlement of the items of cross and connected accounts to a particular 
period, the several items wid then be admitted or disallowed independently 
of any question, whether suit could be brought to recover them separately. 
The jenmi has the right eitlier io sue for the ren’. as it accrues clue, or to 
claim the enforcement of the security afforded by the kanam amount 
when the account between the parties is adju.sted. 

We must set aside the decree and uirect the Ju(ige to ascertain what 
is the amouotof the renewal fee, if any, that was paid and what is the 
value of improvements to which ttie kanamdar is entitled, if any. in respect 
of improvements. 

Having tried these issues, we direct him to pass a fresh decree. The 
costs of this appeal will abide and follow the result. 

NOTE.—See 7 M. 545. 


8 U. 384. 

[384] APPELLATE CIVIL. 

Before Mr. Justice Hutchins and Mr. Justice Brandt. 

KrishnAN [Plaintiff), r. Rrvi Varma {Defendant), 

Respondent." [13i^ and 14th March, 1885.] 

Court Fees Act, Section 7. clausesii, it' - Claim for future emoluments attached to an office 
—Jurisdiction — Valuation—Madras Civil Cotirts Act, 1873, Section i2 Portion of 
claim struck out and plaint returned for jn'csentatwn to inferior Court. 

In ft suit filed in the Coart of a Subordinate Judge, tbe plaintlS praved, inter 
alia, for ft decree for the payment. Rnnually, of tbe emoluments attached to a 
certain rffice, or their value at a rate staled in tbe plaint. This portion of the 
claim he valued, under clause ii of Section 7 of t he Court Pees Ad, at ten times tbe 
amount of the value claimed for one year. Tbe value of the claim thus stated 
exceeded the pecuniary limit of the jurisdiction of tbe District Munsif. The 
8 ubordinftte Judge held that this portion of the claim was not actiouablo, inas¬ 
much as the right to tbe emoluments was conditional upon services to be rendered, 

* Civil Revision Petition 412 of 1884. 

mi 


1885 

APRIL 1. 

Appel¬ 

late 

Civil. 

8 H. 381. 



8 Mad. 385 


INDIAN DECISIONS, NEW SERIES 


tYol. 


and did not fall under clause ii of Section 7 of the Court Fees Act, not being a fixed 
sum piyahle pertoJically, and therefore he heldthatthe plaint wa<5 improperly 
valued, that the suit was not within bis jurisdiction, and that the plaint should 
be returned to be presented to the proper Court. 

Jh'ld, that this order was right. 

In suit No. 43 of 1882 in the Court of the Subordinate Judge of North 

- Malabar, Thekkampateo Puthen Vittil Krishnan sued Eevi Varma Valia 

8 M 384. Qf Gherakal Kovilagom for a decree, (1) declaririg that the plaintiff's 

tarwad possessed the hereditary right to an office and other rights in a 
certain temple, of which the defendant was the manager; (2) declaring 
that certain emoluments were annually due to plaintiff’s tarwad and 
should be paid in future: (3) directing payment of the value of emoluments 
already due to plaintiff but withheld by the defendant; and (4) perpetu¬ 
ally restraining defendant from obstructing the plaintiff in the performance 
of the duties of his office. 

[385] The suit was valued as follows :— 

Es. A. p. 

Ten times Rs. 214-13-11, emoluments due 
forayear ... ... ... ...2,148 11 2 

Arrears of emoluments ... ... ... 437 1 1 

Interest on arrears ... ... ... 33 4 6 


Total ... 2,619 0 8 

Court Fee stamps for Rs. 160 were affixed to the plaint and sub¬ 
sequently an additional stamp of Rs. 10 was added for the injunction, 
and the plaint was declared to be properly stamped by the Subordinate 
Judge (V. P. deRozario) on the 16th December 1882. On the 22od of 
January 1884, the case was tried by C. Ramachandra Ayyar, who delivered 
the following judgment;— 

The plaintiff, calling himself Karayraa Kalagom and hereditary 
Karyam Parayuonavar, sues to have declared as against the defendant his 
right to both the offices and to the future emoluments throughout the 
existence of his tarwad, and also to recover arrears of wages or emolu¬ 
ments for twenty-nine months from 30th Minam 1055 (lObh April 1880) 
and for a perpetual injunction restraining the defendant from interfering 
with the performance of the duties. 

Both the offices claimed are alleged to yield an annual income of 
Rs. 214-13-11, and the 123 items of income consist of boiled-rice, oil, raw- 
rice, sugar, burnr.-sticks, and milk-conjee, said to be annually given to the 
plaintiff’s tarwad for services rendered: no fixed money allowance 
appertains to the office, and the value of the 123 items is not fixed. 
However it may be, the emoluments claimed are purely wages to be earned 
by rendering services which maybe dispensed with by person having author¬ 
ity for proved misconduct. The yearly income, therefore, can be called 
neither maintenance nor annuity within the meaning of clause ii, Section 7 
of the Court Fees Act. Maintenance, annuity, and other sums payable 
periodically should be fixed, and this is distinguishable from arrears of 
maintenance for which clause i specially provides. Under this clause, suit 
for arrears of sums periodically payable is valued according to the amount 
claimed. 

The plaintiff, seeking for a declaration of his right to both the 
offices and for recovery of twenty-nine months’ arrears of his emoluments, 
had to value his suit under clause iv ; for he prays for a declaratory decree 
with consequential relief, which is the recovery [386] of the arrears of 
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•wages. The arrears of emoluments claimed were Rs. 470-5-6, and this 
was the value of the suit. But llie plaintitT asks for a declaration 
entitling him to payment of future wages, or emoluments, as he calls it, 
throughout the existence of his tarwad. This becomes due to him only when 
the serv’ice for which it may ba due is performed. Ido not see any legal cause 
of action for this claim. The claim has b^eu made apparently to evade 
the District Munsif’s jurisdiction over the suit. It is true that a plaintiff 
might ask for several reliefs in one suit, but the Court has power to strike 
out any one relief for which it may appear that no cause of action had 
accrued on the date of the plaint. In my opinion, the plaintiff had no 
cause of action to sue for his future wagos or emoluments for an indefinite 
period, and this prayer the Court is not bound to allow. The valuation 
set upon this right was Rs. 2,148-11-2. 'This being struck off the 
plaint, the value of the other reliefs asked for is Rs. 470 o G and the suit 
is cognizable by the District Munsif. Directing the defendant to continue 
payment to the plaintiff’s tarwad of future wages for an indefinite period 
would imply a direction of the Couit to the plaintiff to continue perform¬ 
ance of his duties for an indefinite period, and this would be absurd. If 
the plaintiff refuse to perform his duty, the defendant might engage another. 
It is argued that even if the plaintiff' was entitled to claim future wages, 
valuing one year’s wages at ten times, the value for the puroose of juris¬ 
diction is one year’s wages only ; for the subject-matter of the suit is one 
year’s wages only. There is much force in this argument, and the 
plaintiff’s vakil does not show me any precedent to the contrary. This 
- view of the question also reduce.? the valuation within the pecuniary 
jurisdiction of a District Munsif. 

I am of oninion that the suit has been improoerly valued and so 
the Court is not bound to try the suit when the proper value is within the 
District Munsif’s jurisdiction. I find that the value of the suit is 
Rs. 684, and direct that the plaint be ref-urned to the plaintiff to be 
presented to the proper Court, The plaintiff will bear all costs.” 

Against this order the plaintiff appealed to ihe District Court. 

The District Judge, T. vonD. Hardinge, confirmed the order of the 
lower Court. The plaintiff then presented a petition to the [387] High 
Court under Section 622 of the Code of Civil Procedure, praying that 
tbe lower Court’s order might be set aside on the ground, inter alia, that 
the Subordinate Judge had jurisdiction to try the suit and that it was 
properly valued in the plaint. 

Anantan Nayar, for petitioner. 

Sankaran Nayar, for respondent. 

The Court (Hutchins and Brandt, JJ.) delivered the following 

JUDGMENTS. 

Hutchins, J.—The plaintiff asked for arrears and for a declaration 
of right with a direction that the defendant should pay certain emolu¬ 
ments annually in future. The Subordinate Judge hehl that the prayer 
fora direction for future payments must be struck out, as no cause 
of action for them had accrued and as they were not of so fixed and 
definite a character rs to come within the term “ sunis payable peiiodic- 
ally ” in Clause ii. Section 7, of the Court Fees Act, 

It is admitted that, if this prayer is excluded, the suit falls within a 
Munsifs jurisdiction and the plaint was properly returned. 
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It; seems to me that the Judge’s order was right, and for the reason 
on whicli he has chielly relied, viz., that it would be impossible to order 
the defeiidaiir. to make future payments which would only become payable 
upon the plaintiff performing cenain acts which he might never perform. 

This application must accordingly be dismissed with costs. 

Brandt. J.—I agree that the petition must be dismissed. The 
question of jurisdiction does no doubt arise, bur. if the Subordinate Judge 
luis correctly interpreted the law he had no jurisdiction, and I have some 
(louht whether we should go hack to determine whether or not the Subor¬ 
dinate Judge has correctly decided the point of law raised. If we are to 
determine this. I have no doubt the conclusion arrived at is right. 

The subject-matter of the suit was in reality a claim to the money 
value of certain emoluments due for past services and f-u'a declaraiion 
that the plaintiff’ has a right or lies under an obligation to perform such 
services. 

The subject-matter of this suit does not require a Court Fee stamp 
payable in respect of a suit beyond the pecuniary juris fiction of a District 
Munsif, unless a sum equal to ten times the £388] yearly emoluments 
claimed be taken into calculation, and I am clearly of opinion that it is 
not open to a plaintiff to represent the subject-value of the suit as more 
than it really is with a view to having his suit filed in a superior Court, 
and that if this is done by mistake th^ suit must nevertheless be remitted 
to the lowest Court of competent jurij-diction. 

The words “or other sums payable periodically” in clause ii of 
Section 7 of the Court Fees Act do not apply to the case of boiled rice, oil» 
ghee, il’c , to which it is the plaintiff’s case that he will be entitled on 
performance of certain services to be rendered, which services, by reason 
of the death or of the dismissal of the plaintiff for proved misconduct, he 
may never perform. 

The relief that is nominally sought in respect of tbe declaration 
asked for is nob and cannot be treated as consequential relief. 

For the reason stated at the conclusion of the judgment of my learned 
colleague, a decree for such consequential relief could not be ma ie, and the 
Subordinate Judge was right in holding that the prayer for a direction for 
future payment should be struck out or treated as mere surplusage. 


8 M. 388. 

APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and 

Mr. Justice Brandt. 


Krishnama (Plaintiff), Appellant v. Perumal and others 
(Defendants), Respondents.* [13bh October, 1884 and 

24th March, 1885.] 

Hindu laic—Mortgage by father. Suit to enforce again.^t manager of family—Decree for 
sale—Attachment—Order for sale of property—Sale of right, title, and interest— 
Bights of purchaser. 

V, a Hindu, and hi.« son P executrd a mortgage of a house, the self-acquired 
property of V. V having died, P. t-he manager of the family, was sued by the 
mortgagee on his own promise in the mortgage-deed and as representative of V, 
and a decree was passed for tbe sale of the house in default of payment by P 
within three months of the debt then due. 

* Appeal 12 of 1684. 
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[389] This having el-ipscd, tbe mortcugfc applied tn tl-o Court to 

entorce the dooree by attvehniont of the morrR;«e«>d pr'-porby, and tUe property 
having been attnehod, appheation was mado for sail-. 

Bv a warrant, dated 8rd December 1874, the Sheriff of Jludras was ordered to 
s»U the property, and ou the I'ith July 1875 the Shenllsold ibc right, title, and 
interest of the jadgmout-debtor i't ibe said bouse to K. 

In a suit brought by K against P and tbe other members of the family to 
recover pos>ea8ion of the hou^e : 

Held, that as the mortcagee intondod to enforce his rights under the \nort- 
gage by sale, and the Court intended to sell the bouse as m ^rtfaized property, K 
was entitled by virtue of his purob»se to recover po’^sessiori of the house— 
Bissessur Lall Sahoov. HJnharajnli Luchmessiir Siufjli (6 l.A. '238) referred to 
and followed. 

This was an appeal from the decree of Hutchins, J., in civil suit 
No. 92 of 1883 on the file of the Original Si-ie of the High Ctmrt 

The plaintiff, Anjemedu Krishnama Chetti, sued to recover possession 
of a house, the family property of defendants 1—4, tenanted by del’end- 
ants 5—7. 

In 1868, Runkala Virasami Recldi, deceased father of defendants 
1—3 and husband of defendant No. 4, and defendant No. 1, iiiinkala 
Perumal Reddi, mortgaged this house. 

In civil suit 479 of 1874, the mortg^igees obtained a decree for the sale 
of the house in default of payment of the debt then due on the mortgage, 
and on the 2nd April 1875 the plaintiff purchased the house at public 
auction and obtained a certificate of sale on the 12th July 1875. 

On the 10th August 1832, the plaintiff demanded possession, but 
the defendants refused to quit—hence this suit. 

On the 28ih April 1884, the following judgment was delivered by 
Hutchins, J.—The plaintiff claims to eject the defendants from 
their family house as purchaser of the same at an auction held i)y the 
Sheriff under this Court's decree in civil suic No. 479 of 1874. 

That suit was brought against the defendant No. 1 upon a mortgage, 
which had been executed in 1863 by his deceased father and himself. 
The defendants Nos. 2 and 3 are undivided half-brothers of defendant No. 1 
and appear by him as their guardian ad litem. They and their mother, 
defendant No. 4, have also been nresent in person. The other defendants 
are merely tenants lodging in the house and have not nut in an appearance. 

[390] The plaint avers, among other things, that tbe house at tbe 
time of the mortgage belonged to Virasami, trie father of defendants 1, 2, 
and 3, and that, up to the date of the present suit, thes^ defendants were 
living together in the same house as members of a joint Hindu family. 
No written statement was pub in, but it may be inferred from the issues 
that these averments were nob traversed. In 1876 the plaintiff applied 
for delivery of possession of the premises, but he says he was referred to 
a regular suit. The plaint avers that he gave a formal notice to quit on 
10th August 1882, and prays for an accountof rents from 2od April 1875, 
the date of the auction. 

The issues framed are as follows :— 

I. Can a decree on a mortgage obtained against one member bind 

the family ? 

ir. Was tbe loan taken for the rnirposes of the family ? 

III. Was the first defendant sued as managing member? 

IV. To what relief, if any, is plaintiff entitled ^ 

The plaint (A) and decree (D) in civil suit 479 of 1874 show that the 
first defendant was sued individually and not as manager of the family. 
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lie is described in tiie former as the son and only legal representative of 
Virasami. 

It seems hardly necessary to go into the second issue, because T find 
that the Slieritf proposed to sell and the Dlain^ilf has purchased the right, 
title, and interest of the defendant only, i.e., of the present first defendant. 
The certificate of sale and the order of confirmati :)n fC) are explicit upon 
this point, and the sale was held under the old Procedure Code. 

If it were necessary, I should be inclined to find that the mortgage 
was binding on the family. It was executed by Virasami who had 
ceitainly acquired the house in 18oo ^B), as well as by his eldest and only 
adult son. The defendants’ suggestion that it was bought with their 
grandmother s money is evidently untrue. The mortgage purports to have 
been for one necessity and recites the fact that the family had only been 
living in the house ten or fifteen years, thus supporting the plaintiff’s 
evidence that Virasami had built it soon after his purchase in 1855 
Probably, as alleged, with funds advance 1 to him by his master, except ns 
to the fact that his master was in difficulties about the time of the 
mortgage, the defendants’ evidence is worthless, and that fact goes to 
support [3911 plaintiff’s case sliowing that the master was compelled to 
realize as many of his outstanding debts as possible 

Having purchased the right, title, and interest of the defendant 

No. 1 only, the plaintiff is obviously not entitled to eject. He is entitled to 

the share of defendant No. 1 upon a partition, but this is not a suit for 
partition. 

The suit :s dismissed. The only costs incurred by defendants are 
costs which I cannot allow. 

The plaintiff appealed. 

Mr. Branson, for appellant. 

Respondents were not represented. 


JUDGMENT. 

The judgment of the Court (TURNER, C.J., and Brandt, J.) was 
delivered bv 

Turner, C.J.—The evidence sufficiently establishes that the site, on 
which the house in suit was erected, was purchased by Virasami Reddi, 
who was then in the service of Anga Cbetti’s son, Somu Chetti, and 
that lie erected the house thereon. The evidence of the first witness 
that the funds were supplied by Somu Chetti to Virasami is corroborated 
by the fact, proved by Perumal Reddi, that, when Sorau Chetti had need 
of money, Virasami and Perumal mortgaged the house and supplied him 
with Rs. 500, which was probably in repayment of the debt due to him 
for the loan. 

The mortgagees brought suit against Perumal Reddi, and in their 
plaint stated that he was the son and only legal representative of bis 
father, but he was also sued on his own agreement in the mortgage-deed; 
and on 4th August i874, a decree was uassed against him personally, as 
well as a sale ordered of the mortgaged property if default was made in 
payment of the debt and costs of suit for three months from the date of 
the decree. 

On the oth November 1874, the decree-holders applied to enforce the 
decree against the then defendant Perumal Reddi, by attachment of 
his immoveable property as specified, and the specification described 
the mortgaged house and ground. On the 6th November, a warrant 
was issued which recited so much of the decree as decreed the recovery of 
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the debt and costs from the defendant, and tiiat application had heeo 
made for the attaohraent of Iho ininioveablo property of tho judj^Dioiit- 
debtor specified as the house and ground mortgaged. 

[392] On the 1st Decemhor application was made for sale of the 
attached property. 

By a warrant, dated the 3rd I)ec.cml)ei’ 1871, addressed to the Sheriff 
and which recited that an order had been issued I'or tlio attachment of the 
immoveable property thereunder specified, vi-., the house and ground 
mortgaged, tbe Court commanded the Sheriff to sell the said property or 
so much thereof as might be necess^iry to satisfy the amount t)ue under 
tho decree. On the ‘22nd February 1875, the Sheriff of Madras issued a 
proclamation, which recited that he had been ordered to sell the immoveable 
property thereunder specified, viz., the Imuse and ground, and declared 
that he would proceed to sell the right, title, and interest of the then 
defendant in the said property on a day named. 

On the l‘2th July 1875, by an order of the Court reciting that the 
Sheriff had made a return that he had. on tbe 2Dd April, in obedience to 
the warrant of the Court, sold to Anjemedu Krishnama Chetti tlie right, 
title, and interest of the then defendant in and to the house and ground 
mortgaged, the sale was confirmed, and on the same day a sale certifi¬ 
cate was issued to the purchaser, which certified the purchase of tlie right, 
title, and interest of the then defendant in the house and ground. 

There is evidence, which we accept as reliable, that the defendant 
Perumal Reddi, the only adult male member of the family, was the manager 
of the family after his father's death. 

The Procedure Codes of 1859 and 1877 containing no directions as to 
the course to be followed for executing a decree ordering a sale for the 
satisfaction of a mortgage-debt, it was for some time usual to proceed 
under the Code by attachment, and it was not until long after the date of 
the sale now in question that the Court ruled that where a sale is ordered by 
tbe decree, attachment is not necessary. Tbe circumstance that an attach¬ 
ment was issued will not necessarily show that the decree-holder desired to 
execute the decree as a mere money decree. Looking to the cii cum-tances 
that the decree-holder had asked for relief against Perumal Reddi not only 

as himself liable under the mortgage but as tbe representative of his 
father, that he tiad prayed for, and obtained, an order for the sale of the 
mortgaged property, and that immediately on the expiry of the time limited 
for redemption he had taken proceedings to carry out the order, we liavo no 
doubt the application [393J for sale was made for the purpose of 
enforcing the mortgage. The warrant of the Court directed the sale of the 
property. The Sheriff’s proclamation and return and the sale certiiicate 
cannot limit the order ; the auction-purchaser was hound to look to the 
warrant for sale and the decree, and is entitled to whatever rights in 
the property the Court intended to sell. We have no doubt the Court 
intended to sell tbe whole property as a mortgaged property. 

The decision of the Privy Council in Biasessur Lall Sahoo v. Maha^ 
rajah Luchmessur Singh (l) appears to us to rule that, although it would 
have been more proper to have made the minor members of tlie family 
parties to the suit, the sale which has been made in pursuance of the 
decree will bind them, seeing that their eldest brother, the manager of the 
family, bad been impleaded as the representative of his father by w'hom 
the property had been acquired. We must, therefore, reverse so much of. 
the original decree in tbe present suit as dismissed the claim to possession 


1885 

MAIiCH 2*1. 


Appel¬ 

late 

Civil. 

8 M. 388. 


(1) 6 I.A. 233. 

269 



8 Mad. 394 


INDIAN DECISIONS, NEW SERIES 


tlfol. 


1885 

March 21. 

Appel¬ 

late 

Civil. 

8 M. 388. 


and n>€fine profits from the date of suit, and adjudge that the plaintiff d© 
obt.iin possession and mesoe profits from that date, to be calculated in 
execution. 

We refrain from awarding mesne nrofits prior to suit as the appellant 
slept over his rights : and inasmuch as the minor sons of Virasami Reddi 
were not made )mrties to the former suit, we shall direct each party to 
bear his own costs in both Courts. 

Solicitor for appellant: Tiruveufjodasami Piiiai. 


8 M. 394 IF.B.). 

[394] APPELLATE CIVIL-FULL BENCH. 

Before Sir Charles A. Turner, Kt., Chief Justice, Mr. Justice Kernan, 
Mr. Justice Muttiisami Ai/ijar, My. Justice Hutchins, and 

Mr. Justice Brandt, 

Gousk {Plaintiff), Appellant v. Sundara {Defendant), 
Bespondent:'' f2-0th November, 1884 and 21st February, 1885.] 

Rent Recoreiy Act. Sections 1. l^—Landhohler—Assujnee'-Dchujation of poicers. 

The iotere'it of B in a permanent lease of a jigir was sold in cxecation of a 
decree and purchased by J, who assigned his interest to the plaintiff. 

In a suit under Act VIII of 18G5 (Madras) by plaintiff to compel defendant to 
accept a patta, defendant objected that plaintiff had no right to enforce acceptance 
of a patta under the Act: 

4 

/feW, by the Full Bench (TURNER, O.J., MUTTUSAMI AYYAR, HUTCHINS, 
and Brandt, JJ. ; KERNAN. J., di.ssenting) that plaintiff was a landholder 
within the meaning of the Act and entitled to enforce acceptance of a patta. 

Zinulnbdin Roirten v. Vijioi Viffijjatren 1 I.T./.R., 1 Mad , 491 dissented from. 
[R.. 11 M. J2 (151 = 11 Ind. Jur. 413.] 

This was an aopeal from the decree of E. N. Overbury, District 
Judge of Salem, dated 2nd April 1884, reversing an order of C. M. Mullaly, 
Head Assistant Collector, in a summary suit brought under Section 9 of the 
Rent Recovery Act, directing defendant to accept a patta from plaintiff. 

On the 31st October 1884, the case was heard by a Division Beach 
(Hutchins and Brandt, JJ.). 

Sadagopachariyar, for appellant. 

Hon. T. Rama Rnuaod Varada Ran, for respondent 
On the 3rd November the case was referred to a Full Bench. 

The following judgments were then delivered. 

Hutchins, J.—The appellant brought this suit under Section 9, Act 
\III of 1865, to compel a tenant to accept a patta. There is no dispute 
about the terms of the patta, but the question to be [395] determined is 
whether the appellant is a landholder within the meaning of the Act. His 
position is briefly that of the assignee of a permanent lessee, while the 
respondent is most certainly a person bound to pay rent, in respect of the 
lands named in the patta, to whoever may be entitled to such rent and 
therefore to the appellant. 

It may be better, however, to stale the facts rather more in detail. 
The estate is a jagir. The former jagirdar had ten sons and two daugh¬ 
ters. He executed a permanent lease to one of his sons, Bade Kaja 
Sahib. Under a decree pissed against Bade Kaja, his interest was 

* Second Appeal 715 of 1884. 
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aUaehed and pin-chase 1 by another of the sons, Jada Sahib, and Jada 
Sahib transferred his interests in 1874 to the appellant. Upon the appel¬ 
lant takinjj possession of thj estate and attempting to give pn.ttas, ho was 
obstructed by his vendor and brought original suit No. 100 of 1874, in 
which bis possession as permanent lessee was established against Jada 
Sahib. Notwithstanding this decree, the appellant seems to have mot 
with considerable opposition, and the Head Asdstant Collector, in dispos¬ 
ing of this suit, characterized the dofeiics as another attempt to prejudice 
his position. The respondent relies on a purchase in 1883 of the prosenb 
interests of three of the late jaijirdar’s sons, oiz.. Bade Kaja, whose 
interest has passed to appellant under the Court-sale; Jada Sahib, who 
sold to the apoellant and against whom appellant obtainei judgment in 
1874; and Chota Kaja Sahib. Bide Kaja formerly had the tenant-right 
in the lands mentioned in the present pitta : he sold it to a Goundan, 
who exchanged pattas and muchalkas with the appellant. The respondent 
has now bought it from tliat Goundan. 

Tnese facts seem hardly to bi disputed. The Heal Assistant 
Collector gave judgment for the appellant. The District Judge has taken 
no notice of the proceedings in the suit of 1874, and ho reiectod ottier 
evidence, which at liast goes to show th '.t the appellant 1 ms been the de 
facto landholder for a series of years. He finally dismissed the suic on 
the ground that the permanent lease would be the best evidence of tlie 
appellant’s position as a permanent lessee, but lie failed to notice than 
this lease should be with Ba.le Kaja, under wnom the respondent claims, 
and that ihe appellant had established his status against Jada Sahib, 
undpr whom also the respondent claims. 

[396J Upon these facts, and bheie appearing to be no real dispute 
as to there having be<jn a permanent lease, we should have sent tlio case 
back to ihe Judge or given a decree for the appellant, but for the decision 
of a Division Bench in Zimdabdin LiowUu v.| Vijien Vinipatren (1). It 
was there held that the assignee of a “ farmer from a landholder" was 
not him-elf a “ farmer from a landhold-r,” and therefore nob entitled to 
taka procf^e lings under the Act to enforce acceptance of a patta. It has 
always appeared to me that this decision was very questionable, but we 
are not entitled bo overrule i& and must, th-refore, refer the point to a 
Kull Bench. 

I would draw attention first to the fact that the very learned Judges 
who decided thao c ise had no practical acquaintance with the Act and 
do not seem to have bee i at all confident as to the correctness of their 
conclusion. They simply said “ we are inclined to toink that the Act 
does not auply to the case," mid refused to disturb the judgment of the 
lower Court. I very much doub '- if thev had any idea of the consternation 
with which their decision was received up-country. 

I would next point out that in cons'.ruing this Act, VIII of 136o, the 
Courts have repeatedly f jund it necessary to recognize the fast that it was 
not drawn by a skilled draftsman and that the terms employed in it 
cannot always be limited to their strictest legal acceptation. It, there¬ 
fore, becomes more than usually important to bear in mind the object 
which the legislature had in view in pissing the Act. This object secerns 
to me to have bean* out very forcibly, and appropriately to the present 
reference, in Vellaya v. Tiruo t{2). “Bv the Regulation the obligation to 

* C '* been ” appaceotly omitted by mistake.] 

(1) I M. 49. (2) 5 M. 76 (83). 
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grant pattas was imposed, and the power to collect rents by summary 
process was conferred not only on proprietors and farmers under Govern¬ 
ment, but on the farmers under proprietors. The same reason, the neces¬ 
sity for providing for tiie speedy collection of revenue, suggested the 
conferring of summary powers on farmers as well as proprietors : and the 
snme .ihjcct, the protection of the tenant, was promoted by imposing on 
farmers the like obligations as on proprietors." It is obvious that these 
ohservations apply at least as strongly to the assignees of farmers as to 
(lirec»; lanners under proprietors. Indeed the former require the summary 
[397] powers even more than the latter on account of the opposition 
they are likely to incur. I have hefm'e had occasion to point out that, if 
the interpretation of the Division Bench is correct, the position of a 
farmer’s assignee will generally be unteoaljle. Take, for instance, the 
important zamindari of Sivaganga, the assignment of the lease of which 
was upheld in Venkatasami Naick v. KiiJandapxiri Natchiar (1). Probably 
that assignee had more suits under Act VIII of 1865 than all the other 
landholders ” of the Presidency, but every one of them was wrongly 
decided if the view of the Division Bench is to prevail. 

The judgment of the Division Bench concludes by admitting that 
the term landholder ’’ includes tlio direct descendants of those named in 
Section 1 of the Act and therefore of farmers or lessees. If direct descend¬ 
ants are included, why not collateral heirs, and why not all who succeed 
to the position of any of those named in Section 1, including transferees 
whether by assignment or oieration of law ? 

A zamindar may sell his zamindari in certain circumstances. Is the 
purchaser not entitled to give a patta ? Or rather, is he not bound to do 
so ? If the legislature intended that a purchaser or assignee of a zamin- 
dar should be as the zainindar and therefore a landholder, it must also 
have had the same intention with regard to the assignee of a lessee. 

There is, however, another view under which the assignee of a lessee 
may come in. A person farming lands from a zamindar is a lanrlholder, 
and it appears to me that this may include persons farming directly or 
indirectly—by lease direct from the zamindar or by an assignment of 
such lease which the zamindar cannot dispute. 

Again, the definition of landholders in Section 1 is, on its face, nob 
exhaustive. It seems to have been suggested that, although Section 1 is not 
exhaustive, the list in Section 3 of persons who may and must give pattas 
is exhaustive, but, in my opinion, the two sections must be read together. 
It seems obvious that Sections 3 and 13 were intended to embrace all 
classes of landholders, or in obh er words all persons entitled to exact rent 
for land. The assignee of azamindar’s lessee is certainly not aland¬ 
holder under raiyatwar settlement or in any way subject to the payment of 
land revenue [398] direct to Government," nor is be “a registered holder of 
land in proprietary right.” He does not, therefore, fall under Section 13. 
He must, therefore, fali under Section 3 if he is en< itled to exact rent at all. 
But it is admitted, or was by the Judge whose decision the Division Bench 
refused to disturb, that he can exact rent by suit, and I do not myself see 
what answer there could be to his suit, except that which would of 
course be set up, viz , that he had not tendered a patta. But, if he can 
tender a patta, the very point is gained for which the appellant is con¬ 
tending. If he cannot. Section 7 would not prevent his suing; for be is 
not a landholder under the Act, consequently his tenants are not 


(1) 5 M.H.C.R. 327. 

272 



aOUSE V. SUNDAUA 


8 Mad. 899 


111.] 

tenants within the definition given by the Act, and “a tenancy” 
in Section 7 must mean the tenancy of a tenant witiiin that definition. 
Whether the tenants would in tlie end he benefited, if they succeed in 
tbeir contention that the appellant is not a lardlio'dei”, and thoroforo 
that he can sue them in the Small Cause Coiuts without their having 
the safeguard of a patta, is a (juestion to whicli they do not seem to have 
given sufficient consideration. 

With these remarks. I would refer to a Full Bench the (luestion, 
whether the decision in Ziniildh'ihi .i cfiac is correct and whether the 
assignee of a person farming lands from a zamindar or jagirdar is debarred 
from taking proceedings under Act VIII of 1805 and exempt from the 
obligations imposed on landholders of the class described in Section 3 
and by that Act. 

Brandt, J.—I also desire that the questioo stated by my learned 
colleague be referred to a Full Bench. 

With the greatest respect for the learned Judges who decided Zinu- 
labdin Rowten w. Viiien Virapatren {i), I have always entertained some 

doubt in respect of that case. 

In Ramasa/mi Aien v. Manjei/a Pillai (2i, the question for decision 
was whether the plaintiti’ who held land under a lease from a landlotd 
was a farmer within the meaning of the Act, and it was decided that he 
was while in Ckauki Gounden v. Venhttnrnmanicr (3), to whicli case aUo 
reference is made in Ziniilabdin's case, as containing a distinction between 
farming and leasing, the distinction, if indeed it was intended as such, was 
drawn inci-[399]dentaUy only, the question for decision there being 
whether the poligar of an unsettled polliem was or was not a landholder. 

One who, in the words of Holloway, J.. “ contracts to take all the 

profits of certain lands, and to pay a specified sum to the person from 
whom he takas ” is a farmer under the Act. I do not gather that it was 
intended by that learned .Judge to draw a distinction between farming, 
and taking a lease of, such rights. In Vellaya v. Tiruva (4) the learned 
Chief Justice says, the tetm farmer also applies to persons who farm or 
take a lease of the rights of proprietors ” on certain terms. 

Nor do I understand that the learned Judges in apppeal adopted the 
view apparently taken by the District Judge in ZiniUabdin's case that an 
assignee of a lessee is a sub-renter, and therefore not in a position to 
enforce acceptance of a patta. The assignee of the lessee was, it appears, 
held by the Division Bench in Zinulabdin’s case to be not a landholder 
under the Act, because he was not the direct descendant of one of the 
persons coming within the class of landholders named in Section 1 of the 

Act. 

I am doubtful whether this is sufficient reason for holding that on 
the assignment of a lease-hold interest, which it is assumed the original 
lessee can legally make, the assignee is not in a position bo take such 
proceedings under the Rent Recovery Act as his assignor might have 
done. 

On the 25th November the case was argued before the Full Bench. 

M.V._Wedderbum and Sadayopachariyar, for appellant. 

‘Hon. T, Rama Raxi and Varada Raxi, for respondent. 

On the 2l8b February 1885, the following judgments were delivered ;_ 
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JUDGMENTS. 


Turner, C.J. —The facts of the case, as I understand them, are as 
follow :--Thc former jagirdar, whose power to do so is not now disputed, 
made a permanent lease of the jagir to bis son Bade Kaja Sahib. This 
lease was in fact a farm of the jagir. 

Bade Kaja Sahib’s interest was attached and sold under a decree 
obcained by his brother, Jada Sahib, who became the purchaser. 

Jada Sahib sold his interest to tho appellant. The permanent lease 
or farm consequently became vested in the appellant. 

[400] The term " landholder” is defined in Section 1. Act VIII of 
1865, as including, for the purposes of that Act, inltr alia, jagirdars and all 
persons farming lands from jagirdars. 

Prima facie t hen the appellant is a '* landholder ” within the meaning 
of the Act, Bub it is argued that Section 79 impliedly prohibits assignees 
from exercising the summary powers conferred by the Act on landholders 
without delegation and that the appellant is assignee of a landholder. 


In one sense a farmer is an assignee, but it is clear that the term 
“ landholder ” includes farmers from jagirdars. Therefore, Bade Kaja 
Sahib clearly had the summary powers conferred by the Act. It is, 
however, argued that assuming he had the powers the appellant has not, 
because he is an assignee of the farm. It is no doubt true that the appel* 
lanb is in one sense an assignee : he is an assignee of all the rights of the 
farmer ; but it does not follow that he falls within the purview of 
Section 79. 

I may observe that section is an enabling section. It was not intended 
to deprive any person who enjoyed powers under the other sections of the 
Act of the authority conferred on him by the Act, but to enable the 
persons defined as landholders to delegate their powers to persons to 
whom the other provisions of the Act did not extend. 


The term ** assignee ” in this section when read with the context 
appears to me to mean not a person who stands in the shoes of a land¬ 
holder in relation to the tenant, but a person whose position does not 
interfere with the direct relation of the tenant to the landlord and who 
stands to the landlord in the position of an agent for the purpose of 
collecting the rent. This description applies neither to a farmer nor to a 
person who has acquired the whole interest of a farmer but to a person to 
whom the rents have been assigned, e. g., a landholder may agree with 
his creditor that he shall collect the rents and apply them in reduction of 
the landholder’s debt. Such an assignee, though be has the right to 
collect the rent, does not disturb the direct relation of the tenant to the 
landholder and he cannot exercise the summary powers under the Act as a 
landholder. If the enjoyment of the summary powers was to be conferred 
on him, this could only be efi’ected by delegation. The use of tho 
“ principal ” in Section 79 is thus satisfied, and it would nob be satisfied 
by the construction proposed. It [401] does not express the relation o 
a landholder to a person who has acquired by purchase tho^ interesb of a 
farmer. The observation of Mr. Justice Hutchins that a landholder 
cannot delegate powers he has ceased to possess appears to me conclusive. 
The provisions of Section 80 were necessary to confer on heirs and 
representatives powers to collect arrears, which, in w'hole or in par , 
would belong to the estate of the person they represent, and I do not 
think that the provisions of this section throw any light on the provisions 
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KernAN. J.—I understand that the permanent lease granted to Bade 
Kaja Sahib constituted him a farmer under the jagirdar within the mean¬ 
ing of the Regulation and Rent Act as explained by the Full Bench in 
Vollayo, V. Tiriivct (1) and the cases tliere referred to. His interest in that 
farming lease was seized and sold in execu ion against, him and was pur¬ 
chased by Jada Sahib in 1874, who, I assume, obtained certificate under 
Section 259, Civil Procedure Code, and thus got a valid transfer. 

Jada Sahib transferred the interest in the farming lease to the 
plaintiff. 

Bade Sahib did not delegate his powers as iandholdor under Act VIII 
of 1865 to Jada Sahib or to the plaintiff. 

The defendant, though one of the jagirdars, there being several entitl¬ 
ed to the rent reserved by the lease to Bade Kaja Sahib, is also a tenant 
in occupation of part of the land comprised in the permanent lease. 

The plaintiff sues to compel the defendant to accept patta under the 
Rent Act. The defendant contends that plaintiff is not a landholder 
under Section 3 of Act VIII of I 860 and is not entitled under that Act to 
compel acceptance of patta, inasmuch as he is only an assignee of an 
assignee of a landholder who did not delegate to the plaintiff or to his 
assignor the powers given by the Act. 

If Section 79 did not provide for the cases of assignees of landholders, 
I would consider that such assignee, that is a transferee for the full 
interest in the farming lease, would be a landholder within the meaning of 
Section 3 of the Act as a farmer under the jagirdar without the necessity 
for any delegation of powers. There might be several such transfers from 
time to time, and each succeeding transferee would be a landholder within 
the moan-[4023ing of Sections. The position of the original farmer and 
of each assignee from and after him as regards the tenants would be that 
he would be only answerable to the tenants for any damage done by him 
or his agent during his own lime and would not be liable after assignment 
for any act not done by him or his agent. However. Section 79 is 
inconsistent with such position. The Act when it gave the summary 
powers to landholders as against thein tenants contains various restrictions 
on the exercise of those powers to prevent damage and injustice to the 
tenants. Section 79 contains the first reference to such powers being 
exercised by agents or assignees of landholders, and Section 80 contains 
the first reference to such powers being exercised by heirs or legal 
representatives of landholders. 

The terms of Section 79 are “ landholders are authorized to delegate to 
their agents or assignees all the powers given to them by this Act, and any 
personsinjured by such agents or assignees shall beallowed to sue either them 
or their principal or both—provided always that the principal shall in no 
case be liable to imprisonment, nor to any greater damages than the plaint¬ 
iff has actually suffered where the act complained of was committed by 
bis agent or assignee and was not sanctioned by him." Now, although 
it is not inconsistent with this section that the landholders bad a right to 
appoint agents to act for them in respect of the interest vested in them, 
orincoDsistentwith the rightsof landholders to assign such interests accord¬ 
ing to the ordinary law and right of property, yet it is inconsistent with 
such agents or assignees exercising the sumnDary powers given by the Act, 
unless such powers were delegated to them by the landholders. If it was 
the intention of the Act that the agent or assignee could exercise those 


1886 

Feb. 21 . 

Full 

Bench. 

8 M, 394 
(F.B.). 


(1) 5 M. 76 (85). 

275 



8 Mad. m 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1885 summary powers, what was the necessity for introducing this enabling 
Feb. 21 . clause? If it was the intention of the Act that the landhoHers under 

- the provisions of the Act prior to Section 79 were left free to delegate their 

Full powers if they chose, then Section 79, as regards the power to delegate. 
Bench, would bo unnecessary. The only construction, therefore, as it appears to 

- me, in respect of the first part of Section 79 is that it was not intended by 

8 M. 394 the Act that the landholders should have authority to 

(P.B.). delegate such powers and that unless the delegation of such powers was 
authorized expressly, the agents or assignees should not have such powers. 

[403] Then, the next part of Section 79 provides that, notwith¬ 
standing such delegation of powers, the persons injured by the exercise of 
the powers may sue the agent or assignee or their principal (meaning the 
landholder), or both, but limits the liability of the principal to actual 
damage suffered by the plaintiff and from imprisonment. This portion 
of Section 79 is not consistent with the general right of a landholder, who, 
as above stated, is only responsible for acts done by him or his agent and 
is not responsible for acts done by others without his concurrence after 
he has assigned all his interest. 

This is a valuable provision in favour of the tenants, but it only 
operates when the assignee acts under delegated powers. The object of 
Section 79 was, in cases of assignments by landholders, e.g., farmers, by 
authorizing the delegation of powers, to give summary remedies on the 
one hand and on the other hand to give the tenants additional remedies 
in case of injury when they were subject to the exercise by assignees of 
summary powers. 

If the plaintiff is entitled to exercise the summary powers, though he 
has not got a delegation under Section 79, then of what value is the 
proviso of that section to the tenants who may be injured ? Moreover, 
in that case the remedy provided by Section 79 for the tenants against 
Bade Kaja Sahib in case of injury, say by the plaintiff in exercise of the 
powers, will not be available. 

Plaintiff may recover his rent in a Civil Court, but not by summary 
remedv under the Act. 

In case of an assignment by operation of law to the heir or legal re¬ 
presentative, the right to exercise the power goes with the estate, Section 80. 
This clause and Section 79 seem to prove that the summary powers were 
in the first part of the Act confined to the zamindars, &c., and farmers 
under them personally. Sections 79 and 80 provided for the cases of 
agents and assignees under delegated powers and for heirs and represent¬ 
atives. I think that Zinulabdin's case (1) is not correctly reported, or, if it 
is, the point now before us does net appear to have been decided. Mr. 
Justice Holloway says “ this man, the plaintiff, is not a direct descendant 
of any zamindar, &c. He is, therefore, not a landholder under the Act. 
This seems to dispose of the case.” 

[404] In Vellaya v. Tiruva (2) Mr. Justice Kindersley referring to 
Zinulabdin's case (1) say of that case “ it was decided that the suh-Ussee 
of the representatives of a lessee was not a landlord as defined by the 
Act.” 

The point in this case seems to me not to be concluded by the Full 
Bench judgment in Vellaya v. Tiruva (2). There we held that if a mort¬ 
gagee is to take possession and give credit, or account for a sum certain to 
‘ the proprietors on account of the collections, he is a farmer pr o tanto and 

(1) 1 M. 49. (2) 6 M. 76. 
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has the power, and that, when the rights of a mortgagor iu respect of the 
enjoyment of property are simply assigned to tho mortgagee, in such case 
the mortgagee has the powers conferred by the Act on landholders only it' 
they have been delegated to him by Section 79. 

That was the case of a mortgagee from a zamindar. In this case I 
believe it is not oontended that the nlaintiff is a farmer under tho Act. 
He is only the assignee of an assignee of the estate and interest of Bade 
Kaja Sahib, who was a farmer under the jagirdar. Plaintiff, therefore, 
is an assignee of a farmer, but as he has not haH a delegation of powers 
under Section 79 of the Act, he is not entitled to exercise the summary 
powers given by the Act. A zamindar, t'co., who has made a farming 
lease or grant without delegating powers, still retains the powers incident 
to his estate and may grant them afterwards to his farmer. But a farmer 
with delegated powers, who assigns his interest, should on the assignment, 
assign his powers. But T think an assignment of all his estate and 
interest would carry the right to exercise the powers. I am unable to 
agree that the observation of Mr. Justice Hutchins referred to by tbe 
Chief Justice is at all conclusive. 

I would reply to the reference that the decision in Zinulabdin's case, 
as reported, does not appear to bear on this case and that the assignee of 
a farmer from a zamindar, &c., is debarred in respect of that interest from 
taking proceedings under Act VIII of 1865 unless the farmer delegated 
to him, or to his assignor, and his assignee, under Section 79 the power 
given to the farmer by the Act. 

MuttUSAMI AyyaB, J. —The question which is referred for our 
decision in this case is whether the appellant is a landholder within the 
meaning of Act VIII of 1865. The facts from which it arises are shortly 
as follow:—The lands in the respondent’s [405] possession are situated 
in a jagir. Th*i former jagirdar granted a permanent lease of the jagir to 
his son. Bade Kaja. Bade Kaja’s interest passed by a court-sale to his 
brother, Jada Sahib, who since sold his interests to the appellant. The 
appellant sued under Section 9, A(5t VIII of 1865, to compel the res¬ 
pondent to accept p itta from him for Fash 1292. 

The respondent contended that the appellant was not a landholder 
entitled to enforcs the acceptance of patta. It is not denied that the per¬ 
manent lease is an ijara or farm. Nor is it disputed that Bade Kaja was 
a person farming land from a jagirdar, and therefore a landholder accord¬ 
ing to Sections 1 and 3 of the Act. It is also not doubted that, if Bade 
Kaja's interest passed by tbe operation of law to his heir or legal repre¬ 
sentative, such legal representative would be competent to exercise 
tbe powers conferred by the Act upon landholders. The question then, 
as to which there is a difference of opinion, is whether the appellant, 
who purchased the farm from Jada Sahib but did not obtain it either 
from the jagirdar direct or from Bade Kaja by operation of law, is a 
landholder. 

In so far as the right to rent is concerned, it is of no moment under 
the general law of landlord and tenant whether the transfer to the appel¬ 
lant is the fir«st or second or third transfer or whether it is voluntary or 
by operation of law. The only conditions necessary to give him a right 
of suit as against the tenant are that the transfer is valid, and that the 
interest transferred is such as would actually substitute the purchaser for 
the former landlord as farmer. Attornment by the tenant is not required 
to validate the transfer though the tenant may not be prejudiced by paying 
rent to tbe former landlord until he has notice of the transfer. 
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If the former landlord sued for rent, the transfer of his entire interest 
in the farm and the notice of the transfer to the tenant would be a 
suftiuient answer to the claim in India as it would be in England. 

In support of these views, 1 may refer to the English law of attorn¬ 
ment contained in Woodfall’s Landlord and Tenant, page 243, especially to 
Statutes 4 o Anne. c. 16, Sections 9 and 10. 11 Geo. II, c. 19, Section 

11, and the general law in India is in substance the same as would appear 
from Ve//ayn v. Tiruva (l). 

[406] This being so, the next question is whether Section 1 or Section 
69 of Act VIII of 1865, bars the recognition of the aopellaot as the land¬ 
holder to whom the respondent is liable to pay rent. 

A person farming land from the jagirdar is expressly named in 
Sections 1 and 3 as a landholder for the purposes of the Act. Ic is not 
denied that the person who takes the farm first is a landholder. Nor is it 
denied that his heir or legal representative is a landholder. Is there any 
sufficient reason then for saying that the appellant who is a purchaser of 
the farm is not ? The words are " persons fanning lands from the jagir¬ 
dar.” Do they mean persons who take the farm from the jagirdar in the 
first instance, or do they include those who lawfully take his place by right 
of purchase in regard both to the right to sue the tenant for rent, and to 
the liability bo pay the ijara amount to the jagirdar, or in other words in 
regard to the ownership of the farm. It s-eems bo me that they ought to be 
taken in the latter sense. Section 80 indicates that the intention was to 
include heirs and legal representatives. It is reasonable to say that they 
refer to the jagirdar or farmer having some present interest and not to one 
who was in some former time a jagirdar or farmer. 

It is then suggested that Section 79 discloses an intention to exclude 
all assignees taking the farm by the voluntary act of the landholder from 
the class of landholders in order that the tenant may nob be deprived of 
his remedy against the original landlord for the abuse of powers conferred 
by this Act. I do no"- think that Section 79 admits of such construction. 
The first part authorizes landholders to delegate to their agents or assignees 
the powers conferred upon them by the Act. As the term “landholder” 
is specially explained in Section 1, we must read it in construing Section 79 
in the sense in which it is used in Sectijn 1. Taking ihe word then to include 
any person who farms land from the jagirdar, or any one who lawfully 
succeeds him by purchase as landlord, the assignee referred to in the section 
must be some assignee who does not in law displace him as the tenant’sland- 
lord. It is conceded that Bade Kaja and Jada Sahib were landholders within 
the meaning of Section 79. The latter part of the section speaks of the land¬ 
holder as the principal. Both then reason and the context seem to me to 
show that the principal referred to is one between whom and the tenant the 
relation of landlord and tenant still continues to subsist primarily and 
not [407] one who stood in that relation at some former period but 
who has since ceased to do so. It is said that the tenant’s remedy would 
then be impaired. The answer to the objection is that it is impaired 
DO more than it would be if Bade Kaja still continued to hold the farm. 
The section premises three classes of persons, first, the landholder who 
may still be regarded as the principal; secondly, his agent or assignee who 
is specially authorized to exercise for him and on his behalf the powers 
conferred by the Act, and thirdly, the tenant. As I read Section 1, the 
appellant stands in the first class, and if I am right, it follows then that 
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he cannot also stand in the second. The .section must therefore be taken 
to refer to assignees who have secondary or subsidiary iiUerests but whoso 
legal relation (juoad the exercise of tl^e powers conferred by the Act is still 
analogous to that of an agent in that tlio power Imsto be exercised for tlie 
benefit and on behalf of the landholder for the time being having some 
subsisting interest. It seems to me that it is not correct first to presume 
that the tenant must have a certain remedy and then to place a con¬ 
struction on the word " landholder ” at variance with Section 1, instead of 
taking the word as defined by Section 1 and confining the remedy of the 
tenant to the middlemen exercising the power and to the person who law¬ 
fully occupies for the time being the position of a farmer from the jagirdar. 
The presumption itself is unreasonable, for according to it, a liability 
attaches to a person who neither abuses tho powers conferred by the Act 
nor indirectly benefits by their exercise. Further, the section implies 
that the powers conferred by the Act are incidents attaching to the 
of a landholder, and when that status \s onoe effectually trans¬ 
ferred, I doubt if a special delegation is at all needed. 

In Vellaya v. Tmwail), it was observed “ that the effect of the 
instrument (then before the Court) was not only to create a mortgage but 
also a farm of the mortgaged villages, determinable in whole or in a speci¬ 
fied part, at the end of any fasli year. The mortgagee is, therefore, a 
landlord within the meaning of Act VIII of 1865, and is entitled to enforce 
the acceptance of a proper patta.” 

The result is that, in my judgment, the appellant in the case before 
us is entitled to enforce the acceptance of patta. 

[408] Hutchins, J.—In referring this case to a Full Bench I endea¬ 
voured to show that the assignee of a person farming lands from a 
zamindar, &c., came within the definition of a landholder given in Section 3 
of the Act. I understand that ail my learned colleagues would have 
come to that conclusion but for the provision of Section 79, which speaks 
specifically of the assignees of landholders. I shall, therefore, confine my 
present remarks to the questions, whether such an assignee as the appellant 
in this case comes under Section 79, and whether Section 79 was intro¬ 
duced for the purpose of restricting or controlling the definition given in 
Section 3. 


Section 79 appears to me to be one of a series of supplemental sections 
introduced at the end of the Act to provide for cases not previously dealt 
with. It is an enabling section, and so far from restricting the powers 
already conferred on all landholders, it gave them the additional right to 
exercise their powers through " agents or assignees,” provided only that 
as the “ principal ” ot such agent or assignee the landholder should him¬ 
self remain answerable to his tenants for any wrong done by such agent 
or assignee. This proviso seems to me to presuppose that the landholder 
still remains the principal in relation to the agent or assignee and the 
landlord of the tenant. If his right to collect rent has been wholly and 
conclusively determined, as by a court-sale of his entire right, title and 
interest, his powers must also have been determined, and he cannot 
delegate to another what is no longer vested in himself. He then ceases 
to be either principal or landlord, and the person in whom his entire 
right, title and interest has become vested stands in his shoes as the 
landholder. In my judgment, therefore, the word assignee in Section 
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79 does not include the transferee of a landholder’s entire interest such as 
the a})pellant in the present case. I would answer the question referred 
in the negative. 

BitANDT, J.—It is certainly a question which requires consideration 
in the case before us whether or not. having regard to Section 79 of the 
Kent Act. assignees of the landlords do not require delegation to them, 
capable of proof, by such landlords of the powers given to the latter under 
the Act. 


The answer to this depends in great measure upon the meaning to be 
placed upon the words “ their agents or assignees” in that section. And had 
not some doubts arisen in mv mind with reference to certain observation** 
in Vellayav. Timva, a Full Bench case. I [409] should have had little, if 
any, hesitation in holding that the word " assign” as there used is usedinthe 
sense of “ a person appointed by another to do any act or perform any 
business for that other ” (in which sense the word is sometimes used), 
rather than as describing a person “ who lakes an interest in the land or 
real estate of the landlord by an assignment from the landlord ; ” that is, 
that it refers to an assignment of powers and not to the assignment of an 
estate. My reasons for thinking that this is so are that Section 79 of 
the present Rent Act appears to be an adaptation, ri^production, or infend- 
ed amendment of Section 42 of Regulation XXVIII of 1802, which 
Regulation empowered landholders and farmers of land to distrain and 
sell the personal property of under-farmers and raiyats in certain cases 
for arrears of rent, and Section 42 authorized such landholders and 
farmers ‘ to delegate to their naibs, gumastahs and other agents employed 
in the collection of rent the power of distraining, on their behalf, in the 
manner prescribed in the Regulation,” subject to certain penalties in the 
case of abuse of the powers so conferred, and subject also to the responsi¬ 
bility of the landlord. 

Madras Act VIII of 1865 does not profess to do more than “ con¬ 


solidate and simplify various laws which have been passed relative to land¬ 
holders and their tenants, and to provide a uniform process for the recovery 
of rent,” and having regard to this fact and to the position which Section 79 
occupies in the Act and to the provisions of Section 42 of the Regulation of 
1802 for which it is substituted, and to the fact that Section 8 of Regulation 
XXV of 1802, unrepealed and unaltered, expressly recognizes the rights of 
proprietors of land to transfer by sale, gift or otherwise, without the pre¬ 
vious consent of Government or any other authority, the proprietary right 
in the whole or any part of their zamindaris consistently with the require¬ 
ments of Hindu and Muhammadan Law and in a manner not prohibited 
by the Regulations of the British Government, I have no doubt that the 
word “ assigns” in Section 79 of the present Act was used as an amplifica¬ 
tion only of, and in the same sense as that in which the word, ''agents” is 
used, the two words being substituted for the words "naibs, gumastahs 
or agents ” in Section 42 of the old Regulation. The use of the word "prin¬ 
cipal” only in Section 79 of the Rent Act appears to me to support this view. 

The decision in Vellaya v. Tiruva (1), in respect of the powers [«0] 
of a mortgagee, apai’t from express assignment of powers under Section 79, 
to exercise the powers of landlords under the Act as a farmer, if the effect 
of the iustrument of mortgage be not only to create a mortgage but also a 
farm of the mortgaged villages, appears to me to apply with at least equal 
force to the case of a lessee to whom a landlord has made over all _his 
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rights in the property except a rigiit to receive a tixoil sum i aynhlo by the 
lessee ie consideration of obtaining such proportion ol tlie profits of an 
estate as ho (the proprietor) was entitled to.” Tliat tiiero is no distinc¬ 
tion for the purposes of the Act between leasing and fanning appears to 
have been assumed by the learned Chief lustice in Vt'.llaya v. Tirura (1) 
(as I remarked in my observations in the order of reference in this case), 
and I am still of opinion that it was not over intended in this Court to 
draw any distinction between the two. 

The power of proprietors to deal with tlieir property by way of transfer 
by sale or otherwise in any manner not contrary to law, having tlien 
been distinctly recognized, and the general rule being that every one 
who has an estate or interest in land and tenements may assign it, as 
tenant for life, for years, ttc.” (Cortiyn's Digest, \ol. 5, p. 68G, 5th 
edition), is there anything in the unrepealed Regulations or in the Rent 
Act by reason of which, having regard to the aim of legislation on this 
subject, vis., protection of tenants from undue exactions or oppression on tlie 
part of landlords to whom special and summaty means for speedy reali¬ 
zation of rents are given, it must be held that there is an exception to the 
general rule, and that an assigns * of a farmer or lessee does not stand in 
the place of the farmer or lessee ? 

If there is under Section 79 of the Act an assignment or delegation of 
the landholder’s powers, the landhrtlder’s responsibility no doubt stili 
continues, along with the liability of tlie assignee. Does the landholder s 
liability continue when he farms or gives a lease to another ? 

Under Section 8 of Regulation XXV of J 802 the landholder is still 
answerable to Government if he does not register the transfer in the manner 
therein provided, but there is not, as it appears to me, any express provision 
in the Regulations or the Act, under which, when he has divested himself 
of all interest in the property except a right to receive from a farmer or 
lessee a fixed sum, ho is still liable to the tenants for wrongful acts done 
under the color of the act by the farmer or lessee, who, standing in the place 
of the land-[411] holder, is subject to the obligations and invested with 
the summary powers of distraint conferred on the landholder under the 
Act. And, if this is so, it does not appear to me what difference it can 
make whether such a farmer or lessee transfers his interest to another, the 
tenant is not consulted as to the choice of the original lessee or farmer any 
more than he is as to the aelectionof an assignee of the lessee, who again 
can only exercise powers of summary distraint if he fulfils the obligations 
imposed on him as filling the place of a landholder. 

Tenants would no doubt be justified in refusing to attorn to a farmer 
or lessee unless, by due notice given to them by the landholders or other¬ 
wise, they be made aware of the transfer, and are authorized and desired 
to pay rent to the transferee, and so they would be on an assignment by the 

farmer or lessee, but, subject to these conditions, and under the restric¬ 
tions above-mentioned, it appears to me that the tenant s rights are 
sufficiently protected, and that there are not grounds for holding that the 
assignee of a lessee is not a landholder for the purposes of the Rent Act. 

I am of opinion that the appellant is not debarred from taking pro¬ 
ceedings under the Bent Act. 
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Before Sir Charles A. Turner, Kt., Chief Justice, and 

2dr. Justice Brandt. 


SankaBANARAYANA [Defendant), Appellant v. Kunjappa [Plainti^), 
Respondent.'*' [24th March and lat April, 1885.] 

Rent Recovenj Act, Sectional—Presentation of plaint - Acceptance by Court of plaint 
sent by post. 

K sent a plaint by post to a Revenue officer, who was on tour and, in obedience 
to an order issued by such officer to pay batta within a certain date, presented 
himself and paid the amount demanded within thirty days from the date of the 
cause of action: 

Beld, that the suit was instituted within the lime prescribed by Section 61 of 
the Rent Recovery Act—iVopar/i Pitchi Naidn v. Vuppala Kondamma (6 M.H.O. 
R- 136) approved and distinguished. 

[R., 8 C.P.L.R 93 v94).] 

[412] This was an appeal from the decree of J. W. Best, District 
Judge of South Ganara, dated 9th August 1884, reversing the decree of 
K. Rama Rau, Deputy Collector of South Canara, in a summary suit 
brought under the Rent Recovery Act by Kunjappa against Sankarana- 
rayanaoharyar to recover damages for an alleged illegal distraint. The 
defendant objected that the suit was not instituted within the thirty days 
allowed by Section 51 of the Act. 

The Deputy Collector dismissed the suit on the ground that the plaint 
had not been properly presented, having been sent by post— Moparti 
Pitchi Naiduv. "Yuppala Kondamma (1). The District Judge, on appeal, 
held that the plaint having been accepted by the Assistant Collector, had 
under the circumstances been properly presented. 

The defendant appealed to the High Court. 

Srinivasa Rau, for appellant. 

Ramachandra Rau Sahib, for respondent. 

The Court (TURNER, G.J., and Brandt, J.) delivered the following 

JUDGMENTS. 

Turner, C.J.—The goods of the respondent were distrained by the 
appellant. The respondent thereupon went to Mangalore, a distance of 
forty miles from his house, to institute a suit under the Rent Act. 

The Assistant Collector in charge of the taluk was absent on tour 
and the respondent not being able to ascertain his exact whereabouts, on 
the 23rd May added a statement to that eiffect to his petition and sent it 
by post to the Assistant Collector. He received in reply a notice that he 
was to pay batta and produce a list of witnesses within fifteen days, or 
his plaint would be thrown out. According to the evidence of his vakili 
who is supported by the evidence of the clerk of the Assistant Collector, 
the respondent accompanied by his vakil presented himself at the Assistant 
Collector’s quarters, and paid the batta on the 15th June. 

It is admitted that the suit would have been in time if the plaint had 
been presented on that day. 


* Second Appeal 3 of 1885. 
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From the 15th to 20th June tlie Assistant Collector had, according 
to the olerk’s evi<l 6 nce, no time to attend to such ordinary business. He 
was not allowing parties or peti I ionors to go before him unless sent for. 
The Judge finds it proved that the batta [«13] was paid by the plaintiff 
aooompanied by his vakil on 15th June, and has held that the plaint having 
been accepted by the Assistant Collector, was, under the circumstances, 
sufficiently presented. 

The presf^ntation ought to have been made to the Assistant Collector 
and the Act does not state it may be sent by post. The Assistant Collec¬ 
tor might have refused to accept it mid, if be had done so, the presentation 
would, this Court has ruled, not have been valid : but in the present case, 
as the Judge has pointed out, the plaint was accepted. The plaintiff 
presumably under the Assistant Collector's order received notice that ha 
was to pay batta and that if he failed to do so his plaint would be rejected. 
He obeyed the order. This in itself I think would have been sufficient to 
justify the Court iu holding tha*^, although the plaint should not have been 
received unless it was presented by the plaintiff or by a pleader or agent 
on his behalf, nevertheless, as it was accepted, the suit was sufficiently 
instituted. But when the plaintiff presented himself with his pleader and 
paid batta he must be deemed to have presented the plaint on that day, 
if not before, and the objection that the suit was not properly instituted 

was rightly overruled by the Judge. 

It can hardly be contended, in view of the original defence, that the 
respondent had executed leases (Exhibits I, IV and V), which, the Judge 
holds, are not proved, that the parties dispensed with an agreement in 
writing. The appeal fails and must be dismissed with costs. 

Brandt, J.—In this case the distraint was made on the 16th May 
1B83 ; the uetiticn or plaint which appears to have been written by, or on 
behalf of, the respondent, is d ited 23rd May ; it was, it seems, sent by 
post registered, and was no doubt received in the office of the Assistant 
Collector on the 26th idem : the stamp is obliterated, but on it appear 
what are evidently the fragments of the initials of the Assistant Collec¬ 
tor, and the date, '26bh May 1883. On the margin of the petition there are 
written in pencil these words—" Notice issued to produce process- 
fees within fifteen days, 1st June 1883’’—there is no signature nor 
initials to these words. The Assistant Collector’s clerk deposes that a 
list of witnesses, which was put in by the respondent or sonne one 
behalf was initialled bv that officer on the 20bh June; the clerk says that 
between the 15th and 20th June the Assistant had no l 0 «sm-e to attend to 
ordinary business ; that when the respondent paid his [414j batta va i , 
Anantayya, had also come : and that though he cannot sa> on ^ a a e 
the respondent or his vakil produced his batta and list of wi nesses 
believes that the plaintiff did appear and do what he was cal ed 
do within the 16th June, “ otherwise they ” (the fees?) would not have 

been accepted.” i a 4 . 

' BvidsDce in support of these statements is also given by Anantayya, 

plaintiff's vakil. , i-u 

The District Munsif considered this evidence not very trustworthy 

and altogether insufficient to prove that the respondent s ^ 

in any way accepted or acted upon by the Assistan. ^ ® nisrript 

Within thirty days from the date of the cause of action. but the District 

Judge appears to accept it as true. t^- t • i. 

In seeona appeal, we are bound to take the District Judge s find mg 

on the facts, and. assuming, as I do, that he finds m effect that the 
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respondent and liis vakil both appeared at the Assistant Collector’s office 
on the 15th June in connection with and for the purpose of obtaining 
issue of process on the plaint sent by post, that they on that day paid 
batta and put in a list of witnesses as directed by the Assistant Collector, 
and that ic was through no fault of theirs that that officer was not 
accessible in his Court as a Revenue Court till the 20th June, there may, 
in this particular case, be held to have been a sufficient presentation of a 
plaint for the purposes of the Act. 

The decision in Moparti Pitchi Naidu's case (J) appears to me correct 
in principle, and there are in my opinion obvious reasons why petitions 
sent by post should not be accepted as plaints presented under the Rent 
Recovery Act. 

I do not agree that a mere order c tiling on the plaintiff to pay batta, 
if passed on such a petition sent bv post, would be sufficient to constitute 
acceptance of a plaint: and it. is only on the assumption that the District 
Judge founil that the respondent, with his vakil, in person appeared at 
the Assistant Collector’s Court, in connection with this summary suit 
before the I6th June that I concur in thinking that there was on the 
15th idem what may be taken to have been a presentation of the plaint 
as required under the Act. 


8 H. 415. 

[415] APPELLATE CIVIL. 

Before Mr. Justice MutUisami Ayyar and Mr. Justice Hutchins. 


Unnian {Defendant 'No. 2), Appellant v. RaMa IPlaintiff). Respondent.^ 

[30th October, 1884, and 31st March, 1885.] 

Malnbar law- Kanam tenure Redemption on terms of admitted demise—'Im]^'ovements 
Jjocal custom - Jenmi's right to a moiety—Arrears of rent, Jenmi's right to deduct 
from amount payable by him. 

lo a suit brought against A and B foe redemption of land, alleged to have been 
demised to A on kanam tenure in 1874 and to be held by B under A, it was found 
ibat the demise of 1874 was invalid because it had been executed fraudulently, 
but inasmuch as B admitted that he was in possession under a similar demise of 
1855 it was held, that the plaintiff was entitled to redeem on the terms of the 
demise admitted by B. Knnhi Kutti Nair v. Kutti Maraccar (4 M.H.O.R* 
359) followed. 

Local usage of Ernad, by which the jenmi on redemption of a kanam takes 
credit for ono-baU of the value of improvenoents effected by the kanamdar, 
uphold. 

The right of a jenmi to deduct arrears of rent from the amount payable by him 
on redemption of a kanam, being a customary incident of the tenure, is not 
affected by the three years’ period of limitation for recovery of arrears of rent. 

[Overruled. 25 M. 300 (314) F., 19 M. 160 (161); D.. 17 M. 271 (273); 18 M. 

462 (463).] 

This was an appeal from the decree of E. K. Krisbnan, Subordinate 
Judge of South Malabar, confirming the decree of P. Govinda Menon, 
District Munsif of Ernad, in suit 215 of 1883. 

The plaintiff, Rama Nambi, sued the defendants, Kathi Amma 
and Natuthodiyil Unnian, to recover certain land demised on kanam, 
together with arrears of rent from 1051 (1876), “to be set off 

• S.A. 591 of 1884. 
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agaiost a corresponding amount of the kanam advance " due by plaintiff, 

Ra. 177-12-0. 

The rent reserved was alleged to be Rs. 10 per annum. 

Defendant No. 2 denied that he held under this demise, but admitted 
that he held under a kanam of 1855, for Rs. 177-8-0, at an annual rent 
of 12 annas, aod claimed Rs. 3,000 improvements. 

The District Munsif found that the kanam on which the plaintiff 
sued was invalid on the ground of fraud, but decreed that, on payment by 
the plaintiff of the amount of the kanam admitted [416] by defendant 
No, 2 and one-half of the value of improvements (the oi-her half being 
allowed to the jenmi in accordance with local custom) Rs. 1,031-10-3, 
minus the arrears of rent at 12 annas per annum, defendant No. 2 should 
surrender the land. 

On appeal the Subordinate Judge confirmed this decree. 

Defendant No. 2 appealed to the High Court on the following 
grounds:— 

(1) The demise on which plaintiff brought the suit having been 

found to be false, the suit ought to have been dismissed. 

(2) Plaintiff has not given notice to defendants to surrender the 

lands. 

(3) Defendant No. 2 ought nob to have been made liable to pay 

plaintiff’s costs. 

(4) Plaintiff’s claim to more than three years’ rent is barred by 

limitatioD. 

(5) The indiscriminate deduction of half the value of improvements 

in favour of the jenmi is unwarranted by law or by the custom 

of the country. 

Gopalan Nayar, for appellant. 

Sankaran Nayar, for respondent. 

The Court (MuttuSAMI Ayyab and HUTCHINS, JJ.) delivered the 
following 

JUDGMENT. 

It is nob deniel that the relation between the respondent and the appel¬ 
lant is that of mortgager and mortgagee, and there is therefore no doubt 
that the latter was entitled bo a decree for redemption. The respondent 
alleged .that there was a renewed demise in 1049 (1874), but the appellant 
contended that the kanam purchased by him was that of 1030 or 1855. 
In so far as the mortgage debt is ccmcerned, this contention is immaterial, 
as tbe amounts of the original and the renewed kanams are the same. 
Though there is a difference in the rates at which rent was payable, 
the Courts below were entitled to adopt the rate mentioned in the admitted 
demise of 1030, and tbe appellant cannot ba prejudiced by it. As to the 
contention that the appellant was not called upon before suit to surrender 
the land, the suit itself may be regarded as a demand so far as the right 
of redemption is concerned. The question then is only material, if at all, 
in regard bo costs; but as the appellant resisted the respondent s title to a 
[417] decree for redemption in this suit, on the ground that the demise 
sued upon was not true, and persisted in that contention on appeal, not¬ 
withstanding the decision of the High Court in special appeal No. 113 of 
1869 that the mortgage relied unon by a defendant as genuine may be made 
the ground of a decree in the plaintiff’s favour if the relief granted be sub¬ 
stantially such as was claimed in the plaint —Kunhi Kutti Nair v Kutti 
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Maraccar (l)—we cannot say that the Judge was wrong in assessing the 
appellant with the respondent’s costs. Another objection which requires 
to be noticed is that the deduction of half the value of improvements in 
favour of the jenmi is not warranted by the custom of the country. The 
District Munsif has found that the deduction has been made in accordance 
with the usage obtaining in Ernad, where the land in suit is situated, and 
the Judge has virtually adopted the finding. The appellant has not shown 
that there was no such usage although it was open to him to have pro¬ 
duced evidence in support of his contention, and the existence of a 
similar custom has beon recognized in second appeal No. 30 of 1881. 

The only question then which remains to be decided is whether the 
respondent was entitled to deduct from the kanam debt due by him the 
rent in arrear for more than three years. In the case before us, the res¬ 
pondent has been permitted to deduct from the amount due by him arrears 
of porapad (rent) from 1051 to 1058 inclusive, and it is argued that the 
claim to more than three year’s’ rent is barred by limitation. It would 
clearly be so, unless, by the usage of the district, the jonmi is entitled to 
treat his right to deduct the arrear of rent at the date of redemption as an 
incident of the kanam demise. In Shaikh Raulan v. Kadangot Shupan (2), 
the jenmi sued to eject the kanamdar on the ground that the rent was in 
arrear. The Court held tint the kanamdar did not forfeit his right to 
hold for twelve years, and that the jenmi might either sue for the rent in 
arrear or debit it against the mortgage amount. In Kunju Velan v. Mana- 
vikravia Zanwrin Raja (3) the High Court, whilst holding that the jenmi is 
not entitled to oust the kanamdar for non-payment of porapad (rent),observed, 
that in such cases, the mortgagee is entitled to the occupation of the 
property for the period of twelve years from the date of the mortgage not- 
with • [418] standing such default, und ih it the proprietor may in the mean¬ 
time recover the arrear by suit or take credit for the amount on paying off 
the kanam mortgage after the lapse of twelve years. Again, in Krishna 
Mannadi v. ShankaraManavan (4), the Court advert© 1 to certain proceedj 
ings of the Sadr Court, dated the 5th August 1856, as embodying a similar 
opinion. These eases leave no room for doubt that in return for the term of 
twelve years, for which the kanamdar is entitled to occupy the property 
demised the jenmi is entitled either to sue for the rent in arrear or to take 
credit for it when the mortgage is paid off on the expiration of twelve years. 
The right to take credit for the arrear on the occasion of redemption is, 
therefore, an incident of the tenure, and as such of the kanam demise, 
and there can be no question of limitation. The SA.me view has been 
recently expressed in Kanna Pisharodi v. Kombi Achen (5) by another 
Division Bench. 

We are of opinion that the second appeal fails and must be dismissed 
with costs. 


(2) 1 M.H.C.R. 112. (3) 1 M.H.C.R. 113, note. 

(5) 8 M. 381. 


(1) 4 M.H.C.R. 859 (366). 
(4) 1 M.H.C.R. 113, note. 
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GOPALASAMl V. SANKARA 


8 Mad. 41d 


BM. 418 = 9 Ind. Jur. 308. 

APPELLATE CIVIL. 

Bc/oro Sir Charles iL Tiir}ier, Kt., Chief Justice, and Mr. Justice 

MHltiisami Ayyar. 


Gopalasami and others [Defendanti^, Appellants v. SANKARA 
{Plaintiff), Respondeiit.* [3Isii March, 1885.] 

Ciyii Procedure Code, Section 50'd—Pon'crs of receiver. 

In 1879 a zamindar granted a lease of part of the zaniindiiri for tvTonty years, 
reserving a rent of 18,000 rupees per annum. 

In 1881, the zimindari having been atlachol by a creditor, the zamindar 
granted a new lease in perpetuity in lieu of the former leaso, reserving a rent of 
Bs. 12,000 a year. 

A receiver of the zamindari, having subsequently been appointed with full 
powers under the provisions of Section 603 of the Code of Civil Procedure, sued 
the lessee to recovit rent at the rate reserved in the first lease from 1831: 

Ideld, that the receiver was entitled to recover the rent claimed. 

The provisions of Section 503 of the Code of Civil Procedure were intended 
to declare that the receiver, in respect of all property which was or could be 
attached, bad [419] che powers of the owner as th^y existed at the time the 
property was brought under the orders of the Court by attachment, provided 
that they hwe not ceased by the operation of law. 

[R., 34 G. 305 (317) =5 O.LJ. 370-] 

This was an appeal from the decree of 0, Ramachandra Ayyar, 
Subordinate Judge of Madura (East). 

The plaintiff, Sankara Ayyar, receiver of the Sivaganga zamindari, 
sued the defendants, the sons and grandson of Kasivisvanada Nayakar, who 
obtained a lease of seventeen villages in the zamindari from Dorasinga 
Tevar, the late zamindar of Sivaganga, in 1879, to recover rent for three 
years from fasli 1291 (1881). The plaintiff obtained a decree for 
Es. 31,816-7-10. 

The defendants appealed. 

The facts necessary for the purpose of this report appear from the 
judgment of the Court (Torner, C.J.. and Muttusami Ayyar, J.). 
Bhaskyam Ayyanyar and Kalianaramayyar, for appellants. 

Hon. Subramanyayyar, for respondent. 

JUDGMENT. 

The zamindar of Sivaganga, on the 24th November 1879, executed and 
registered a lease of seventeen villages in the Eluvankotta taluk, being a 
part of his zamindari, for a term of twenty years, reserving a rent of 
Rs. 18,000. At that time there were several suits pending against him, 
and in some decrees had been obtained and had not been satisfied. 

On the 26th January 1881 the whole zamindari was attached at the 
instance of a decree-holder in original suit 35 of 1879. 

On the 9bh February 1881 the zamindar granted a perpetual lease of 
the before-mentioned villages in substitution of the former lease, reserving 
an annual rent of Rs. 12,000 only, the consideration was recited to be 
past services; but no evidence bas been given of the existence of any 
necessity for a reduction of rent. Shortly after the making of this second 
lease, a receiver was appointed (with full powers under Section 503 of the 
Oode of Civil Procedure); and he has brought suit to recover rent at the 

~ ^ • Appeal 120 of 1894- 
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rate reserved un ler the 6rst lease, and if the Court is of opinion that he 
is nor, entitled to receive it at that rate, then at the rate reserved by the 
second lease. 

It appears that other decree-holders have taken out execution of 
their decrees, and are entitle! to a rateable dis'-ribution with the decree- 
holder in original suit 35 of 1879 in respect of any sums realized in execu¬ 
tion of his decree. 

The appellants, the reoresentative^ of the lessee, do not deny [420] 
that they are liable to pay the reducel rent, but they assert that rent 
cannot bo recovered under the first lease. They rely on the language of 
Section 503, Civil Procedure Code, wliich declares that the receiver has the 
powers of the owner, and they argue that as the owner would be bmnd 
by the second lease, the receiver is also bound by it. We consider the 
Judge has rightly overruled this objection. The Procedure Code must be read 
as a whole and efTect given as well bo the provision which prohibits aliena¬ 
tion after attachment to the prejudice of a dejree-holder as to the provi¬ 
sions of Section 503. The second lease is void as against the decree- 
holder in original suit 35 of 1879, for it was au alienation, and was, 
moreover, distinctly prejudicial to the interest of the decree-holder, and it 
could not have been intense 1 that the provisions of Section 503 should 
practically give validity to such an alienation in cases in which the Court 
might deem it necessary to appoint a receiver. In our judgment the provi¬ 
sions of Section 503 were intended to declare that the receiver in respect of 
all property which was or could be attached had the powers of the owner 
as they existed at the time the property was brought under the orders, of 
the Court, provided that they have not ceased by operation of law. 

The manifest result of the lease was to prevent and hinder not only 
the decree-holder in original suit 35 of 1879, but also all other persons who 
were then suing bbe zamindar from obtaining satisfaction of their decrees, 
and it may be that on this ground the alienation might be avoided as 
against them ; but we need not determine the point. The law which directs 
that the proceeds realized in execution shall be distributed will not pre¬ 
vent the decree-holder in original suit 35 of 1879 from insisting on the 
invalidity of the second lease, until bis decree is satisfied. 

The receiver cannot waive any right to recover what may be legally 
claimable without the sanction of the Court of which he is an officer. 

The appeal fails and is dismissed with costs. 


8 M 421 = 9 lod. Jur. 463 = 1 Weir 233. 

[421] APPELLATE CRIMINAL. 

Before Mr. Justice Brandt. 

Queen-Empress v. Chknchugadu.* [30th April, 1885.] 

Penal Code, Section 286 —Probable danger to human life—Loaded gun left in open place' 

G having returnod to bis house after dawn from watching his crops at night 
with a loaded gun, and finding his house-door locked, placed the gun, loaded, 
with the hammer down on the cap. on a oob outside his bouse and went lor a 
short time to a neighbouring bouse. 

A, the child of a neighbour, four years old, was killed by the gun exploding. 


* Criminal Revision Case 174 of 1885. 
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Held, that the oonvioiion was bad in law 


Appel- 

This was a case refeiTed to the Higli Court under Section 438 of the late 

Code of Cnmmal Procedure by W. F. Grahame. Sessions Judge of CRIMINAL 
Cuddapah. _ 


The case was stated as follows :— 

I am of opinion that the conviction is improoer and the sentence 
illegal Tne accused had neen watching his crops with a loaded gun on 
the night of the 1st January. He returned home after dawn. He found 
his bouse fastened up. He placed the gun on a cot standing in the open air 
near his house and went away on some business. The gun was loaded 
and capped and the hammer was. apparently, down on the cap instead of 
being on halr'-oock. During the absence of the accused. Akki, the daughter 
of a neighbour, a child four years old, came to the cot and would seem to 
have played with the gun. At any rate the gun went off and killed the 
child. 

The Second-class Magistrate convicted defendant under Section 286 
of the Indian Penal Code ‘ for his negligent conduct in omitting to take 
such order with his loaded gun as is sufficient to guard agninst any 
probable danger to human life.’ The sentence was [422] Rs. 26 fine or 
thirty days’ rigorous imprisonment. The case did not come to my notice 
till too late to interfere with the imprisonment if undergone. 

I am of opinion that the affair can only be looked on as a lament¬ 
able accident. Ir. is possible that a man may with a sinister purpose leave 
a loaded gun where others may get at it, intending that their meddling 
with it may cause death. Had the accused in this case left his loaded gun 
on the cot with such intention.be might be liable to punishment, and, 
beyond doubt, would deserve punishment; but it would not bo under 
Section 286 of the Indian Penal Code. The fact that there was no inten¬ 
tion to bring about harm cannot bring the affair under 8ecf-ion 286. A 
gun, even if loaded, cannot, I think, be held to be an ‘explosivesubstance,’ 
such as is contemplated in the section. Taking this view of the wording 
of the section and of this affair, I have thought it my duty to submit the 
matter to the High Court.” 

Counsel were not instructed. 

The Court (Brani^t, J.) delivered the following 


8 H. 421 = 

9 Ind. Jar. 
463=1 Weir 

288. 


JUDGMENT. 

If it were proved that a man “ knowingly or negligently omitted 
to take such order with any explosive substance in his possession as 
IB sufficient to guard against any probable danger to liuman life,” he 
Would be liable to conviction under Section 286, although be had no 
intention to cause such probable harm. 

The word ‘‘ knowingly ” is evidently used here advisedly and the 
word “ intentionally ” advisedly not used. 

Whatever distinction there may be between '* knowingly or negli¬ 
gently ” and “ rashly or negligently ”—and it must be assumed that the 
former is purposely used in this part of tbe section while “ rashly ” is 
used in the first-clause—consciousness is involved in both, while intention 
is not. 

I cannot do better than refer to the elucidation (in the case of 
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1885 Nidaniarti Nagabhushatiam) (1) of the terms culpable rashness and 
APRIL 30. culpable negligence for which we are indebted to Holloway, J. If a person 
omit to take precautions in respect of explosives in his possession sufficient 
Appel- guard against any probable danger to human life, being conscious of the 
LATE probability of danger resulting from such omission, he “ knowingly ” 
Criminal, does that which undei this section renders him liable to punishment ; and 

-this is sufficient for [423] the present purpose, without going on to con- 

8M 421= sider wheth'^r something more is required to constitute rashness, or 
9 lod. Jar. whether acting with such consciousness constitutes or includes rashness ; 
463 = 1 Weir jf ^ pei-^on omits to take such precautions without such consciousness, he 

is liable, by rea<500 of his negligence, if he “has nob exercised the caution 
incumbent on him,” and which, if he had exercised it, would have created 
in him the consciousness that his omission was likely to cause danger. 

It appears to me, however, that this case may and should be disposed 
of on another ground—I will not say independently of the elements of 
knowledge or of negligence, for the probability of the result and the 
knowledge or consciousness of the probability cannot bub be considered 
together—namely, that unless it is established that danger to human life 
was a probable consequence of the omission, the offence is not established. 
The facts found and admitted are that the accused coming home with his 
gun loaded and finding his house door locked, placed his gun on a cot 
outside the house with the hammer down on the nipple on which there 
was a cap, and went away for a short time to a neighbouring house. If 
the gun had been left at full cock the case might have been different; 
but there is no evidence that the hammer could be left at 
half cock, and the accused states that he put the hammer down 
on the cap for safety. There is no evidence that the gun in that 
position would go off easily, and it is not impossible that the child who 
played with it gave it a severe shock from letting it fall or otherwise, or 
indeed the child may have lifted the hammer and let it fall on the cap. It 
would no doubt have been more prudent not to have left the gun there, 
loaded and capped as it was, but the question is whether the accused can 
be held responsible for the result as a probable result: and this I 
think he cannot be. He might reasonably presume that a person 
unacquainted with the use of a gun and having no occasion to touch it 
would not touch it at all; that a person acquainted with the use of 
fire-arms would also not touch it. or that if he did so there would not be 
danger; and he might also reasonably presume that persons having the 
custody of children would exercise ordinary care in looking after them : and 
if reasonable caution is expected of the accused, so it must be expected 
of others also who are responsible for children unable to take care of 
[424] themselves. The place where the cot was is described as open 
ground, but it is not stated that it was public ground; from its being close 
to the accused’s house, it is as likely as not it was in his occupation. The 
mother of the child and the second witness, Papaiya, no doubt say that 
the children of the place used to play about on this ground, but the fourth 
witness, Gangi Reddi, simply describes it as ground across which persons 
had to pass in order to get to the accused’s house : and the accused 
describes it as ground over which there is a short cut to his house from 
the house of the parents of the deceased child. It cannot, I think, be 
held that the accused must have known or ought to have considered it to 
be probable that a child or children would be likely to be playing about 



(1) 7 M.H.O.R. 119. 

ago 
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in this place and that it oi- they would be likoly to bandlj or play with 
the gun, and that the danger which actually occurred was not snob a 
probable danger as that he can be held responsible under Section 286. 
On this ground I thiak the oonviobion bad in law and do annul the same 
•and direct that the fine, if levied, be refunded. 


8 M. 424 = 9 lad. Jup. 309. 

APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and 

Mr. Justice Hutchins. 


AdimulaM {Defendant No. 1), Appellant v. PiR Ravdthan 
AND ANOTHER {Defendant No. 2 and Plaintiff), Respondents.'*'- 

[16th and 27th April, 1885.] 

Landlord and tenant—Touint onsufferance—Limitation Act, 1877, Sch. IT, Arts. 139, 
X^0» 

AlthouRh the English rule of law as to the nature of the possession of a tenant 
for a term of y?ac«, who hold< over, has been adopted in British India the rule 
of limitation prescribed by 3 & 4 Will. IV. c. 27, bv which time begins to ran 
against the landlord from the date of his right of entry, has not been'adopted in 
the Indian Limitation Act. 1877. 

If a tenant for years holds over in British India, time does not begin to run 
against the landlord until the tenancy on sufferance has been determined. 

;[DUs., 31 A. 514 {519) = 6 A.L.J. 584»«3 Ind. Gas. 566; 31 M. 163 = 18 M.L.J. 26 (29) 
= 3 M L.T. 266 ; 7 C.L.J. 616 (626): R.. 22 B. 893(897); 21 M. 153 1160)=8 
M.L.J. 92; 24 M. 246 (251) = 10 M.L.J. 415 ; 16 Ind.Gas. 546 (547).] 

[425] This was an appeal from the decree of C. Ramachandrayyar, 
Subordinate Judge of Madura (East), reversing [the decree of Venkata 
Rangayyar, District Muusif of Madura, in suit No. 666 of 1882. 

Abdul Rahiman Ravuthan sued Adimulam Pillay and Pir Ravuthan 
for possession of a house sold by defendant No. 1 to plaintiff in April 1881, 
and for rent from that date, or for repayment of Rs. 800, purchase money, 
with interest by defendant No. 1. 

The District Munsif decreed delivery of the house and pavment of 
rent by defendant No. 2. 

On aooeal by defendant No. 2, plaintiff and defendant No. 1 being 
made respondents to the apooal, the Subordinate Judge reversing this 
•decree, decreed payment of Rs, 800 and interest by defendant No. 1 to 
the plaintiff. 

Against this decree, defendant No. 1 appealed, making plaiotiff and 
'defendant No. 2 respondents to the appeal. 

The facts necessary for the purpose of this appeal are stated in the 
judgment of the Court (Turner, C.J., and Hutchins, J.). 

Srinivasa Bau, for appellant. 

Bkashyam Ayyangar, for respondents. 

The tenancy was for a term of seven years, which expired in 1863, 
and therefore the tenancy expired in 1863, Transfer of Property Act, 1882, 
Section HI (a). Limitation began to run from that time under Article 139 
•of the Limitation Act, Schedule II. Article 140 excepts landlords from 
reversioners, as their case has already been provided for. The holding 
ovwis that of a wrong-doer, for it is not alleged or found that any rent 

* Second Appeal 162 of |l666* 
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1885 v; 2 ls received since 1863, or that assent was ocherwise given to the tenant’s- 
APBiL 27. continuiog in nossession since 1863—(Transfer of Property Act, Section 

'- 116 ). ‘ , . . 

Appel* Tbe relation of landlord and tenant, which was determined by 

LATE effluxion of time in 1863, was, therefore, not renewed, and hence the 
Civil. limitation began from 1863. 

' _i— * Of course if a new lease by implication from year to year commenced 

8M. 424= after 1863, limitation could only begin to run from the determination of 
9 Ind. Jur. guch lease. 

309. 

JUDGMENT. 


In this case the plaintiff in April 1881 purchased a house from 
defendant No. 1 for Rs. 800: r.he house was in the occupation of defend-' 
ant No. 2, who denied the title of defendant [426] No. 1. The plaintiff 
brought this suit to obtain possession of the house and mesne profits, or 
for the recovery of his purchase-m ^ney. It is asserted that in a suit 
brought by one Gurusami against defendant No. 2 the latter entered into a 
compromise whereby it was agreed that he should hold the house as Guru* 
sami’s tenant and surrender id to him on the expiry of seven years, which 
expired in 1863. Defendant No. 1 alleged that Gurusami was a mere 
name-lender for him and assigned the house to him in 1863. 

The Appellate Court dismissed the claim for possession, but decreed 
bliat the nlaintitf should recover the purchase-money and interest from 
defendant No. 1. Defendant No. 1 has appealed. He contends that- 
defendant No. 2 cannot deny his title or that of Gurusami under whom 
he claims, and that tlie plaintiff is not entitled to recover the purchase- 
money. 

As to tlie payment of the purchase-money, the plaintiff is entitled^ to- 
its return if the consideration wholly failed. But has the consideration 
wholly failed? Tbe appellant asserts it has not, and although tbe Appel¬ 
late Court held that, in the absence of a written document, the evidence- 
that Gurusami was the bnnami purchaser for the plaintiff was not satis¬ 
factory, it has not decided whether or not the deed of assignment produced 
by the plainr-iff with his application for review was genuine, as it con¬ 
sidered r,he evidence would be immaterial, inasmuch as there had been 
adverse possession bv defendant No. 2 from the date when the term created 
by the compromise expired. 

The appellant maintains that the possession of defendant No. 2 was- 
not adverse, that he held for a term, and on the expiry of the term 
remained in possession in the same character, and that his tenancy was- 
permissive. 

Where a person who has been let into or allowed to remain in posses¬ 
sion as a tenant for a term of years holds over, he becomes a tenant by 
sufferance. The possession of a tenant by sufferance is rot adverse to the 
landlord, and undet the English law, until the passing of the Limitation 
Act, 3 & 4 Will. IV, c. 27. limitation would not have begun to run against 
the landlord until the tenancy had determined. It might be determined 
by the act of the landlord, who by assent might convert it into a tenancy 
at will or by dissent make the continuance in possession tortious. 
might [427] be determined without the landlord's intervention by the- 
transference of possession to a third party ; for having no title the t^ant on 
sufferance could convey none. For tbe same reason, if a tenant hy sufferanco^ 
dies and his representative enters and holds on, he holds as a trespasser* 
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The Statute 3 & 4 Will. IV, o. 27, effected however a change in the 
Law of Limitation and debarred the landlord, who was entitled to the 
reversion on the exoiry of the term, from maintaining anit unless he 
instituted proceedings within twenty years from the date wlien the right 
to enter accrued to him, Ttie English rule of law as to the nature of the 
possession of a tenant who holds over after tlie expiry of a term has beer 
adopted in this country; but the Indian Law of Limitation differs essen¬ 
tially from that of the ornsent English Law with resoect to such tenancies. ® 
By Article 139, ActXV of 1877, the landlord has aright to sue to recover ® 
'possession from a tenant any time within twelve years from the determi- 
nation of the tenancy. It is for the person who resists the right to show 
that the tenancy has determined. All that is shown in this case is that 
the tenancy for the term has determined : for aught that appears, the 
tenancy by sufferance subsisted uo to the date of suit. 

That the Legislature intended this result is indicated by the following 
.article, whicu provides that the twelve years allowed for a suit to a 
remainder-man or reversioner {other than a landlord) shall run from the 
•date when his estate falls into possession. We shall set aside the decree 
and direct a rehearing of the aupeal, when the Aopellits Court may admit 
the alleged assignment if it is satisfied that there are sufficient grounds 
ior so doing. The costs of this appeal will abide and follow the result. 
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[428] APPELLATE CRIMINAL. 
Before Mr. Justice Brandt. 


Queen-Empbess V. Lalla AND OTHERS.* [20th May, 1885.] 

Act I of 1866 {Madras) — Contonmeni Buies, Chapter IV, Secii/m Failure to report 
small-pox, 7U)t punishable 

Failure by a hou-iehold«c to repocs u case of small-pox in his house, as direcftd 
by SectiOQ J6of Chapter IV of the Gantonmeot Act Buies, is not punishable under 
Madras Aob I of 1366. 

This case, with two others of a similar nature, was referred to the 
High Court under Section 438 of the Code of Criminal Procedure by 
H. St. A. Goodrich, District Magistrate of Cbingleput. 

The facts were stated as follows;— 

** The accused were charged with having failed to report an attack of 
:Small-pox on the inmates in r.heir respective houses, and convicted under 
Section 16, Chapter IV, Cantonment Rules, framed under Section 19, 
Military Cantonment Act, I of 1866. 

“ It would appear that no provision for punishment of breaches of 
^the rules contained in this chapter exists, though breaches of the rules 
•contained in the third, fifth and sixth chapters are made punishable. The 
punishments awarded seem to have no legal sanction, and the cases are 
•ctibtnitted for the orders of the Honorable High Court. ” 

Counsel were not instructed. 

The Court (Brandt, J.J delivered the following 

JUDGMENT. 

The District Magistrate appears to be right. 

* OrinuDal Bevisioa Caass 336, 337 and 238 of 1665. 


8 Had. 429 


INDIAN DECISIONS, NEW SERIES 


[You 


1885 

May 20. 

Appel¬ 

late 

Cbiminal. 


811. 428 = 
i Veir 708. 


Chapter III. Section 1 of the CaotonmeDt Rules, renders liable to the- 
penalties provided in Clause XI, Section 19 of Act I of 1866 (Madras), any 
person who. within cantonment limits, shall commit a breach of any of 
the rules and regulations contained in that chapter, hyit [429] Chapter IV,. 
which appears to be directory only, and to be principally, indeed almost 
entirely, concerned with the duties of the Cantonment Magistrate, contains 
no such provision. No penalty, apparently, attaches to failure on the part 
of a private individual to report to the Cantoment Magistrate the appear¬ 
ance of an epidemic or contagious disease. The convictions must be, and 
they are, quashed, and the fines will be refunded. 


8 M. 429. 

APPELLATE CRIMINAL. 

Before Sir CharUs A. Turner, Kt., Chief Justice, and 

Mr. Justice Brandt. 

Wilson v. The President op the Municipal Commission, 

Madras.'^ [2nd March, 1885.1 

Citu of Madras Municipal Acts (V of 1878 and I of 1884 Sections 103, 105, Schedule A,. 

Class I. 

Although the tax levied on professions under Section 103 of the City of Madras 
Municipal Act, 1876, is described as a yearly tax, a half-yearly liability is incur¬ 
red in respect thereof by the tax-payer. 

W having been assessed under Class I. Schedule A of Act Y of 1878, Madras, 
to profession tax at the yearly rate of Rs. 150, paid a moiety theienf for the first- 
half of the year 1884 as provided in Section 105 of the said Act. When the tax 
for the second half-year became due, Madras Act I of 1884 bad come into force 
and W was assessed for the second half of the year uuder Class I of Schedule A of 
that Act at Rs. 125. being a moiety of tbe yearly tax on the same class : 

Held, that the assessment was legal. 

This was a case stated and referred for the decision of the High 
Court by W. M. Schariieb and T. V. Ponnusami Pillai, Presidency Magis¬ 
trates of Madras, under Section 193 of the City of Madras Municipal Act 
(No. I of 1884), at the request of the President of the Municipal Commis¬ 
sion of the town of Madras. 

The case was stated in the following judgment:— 

“ Mr. C. W. Wilson, practising as an Attorney and Solicitor in Madras, 
appeals to this Court under Section 192 of the new Madras Municipal 
Act I of 1884 from the decison of the President of the [430] Madras - 
Municipality, passed under Section 190, taxing him with the sum of 
Rs. 125 for the second half of the year 1884 under class I, Schedule A ; 
■whereas he bad been assessed at the beginning of the year under the^ 
former Act V of 1878 then in force under the same class with the sum of 
Rs. 150 for the whole year and had paid the moiety thereof, Es. 75,. 
for the first half of the year. The new Act I of 1884 came into force on 
the 20th March of that year ; and tbe tax for the year, in the class in 
which Mr. Wilson is placed, has been raised from Bs. 150 underScheduleA, 
class I of tbe former Act for practising Barristers, Attorneys, &c., to- 
Es. 260 for such professional gentlemen under Schedule A, Class I of the^* 
new Act. Tbe facts in this case are all admitted. 

* Referred Case 1 of 1885. 

.^4 
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Mr. bkephdTd^ for Mr. Wilson, contends that the profession tax, 
provided for by Section 103 of the former and present Acts, is a tax that 
is assessed for the year, and by Section 105 is made payable in two equal 
nwietiest one for each half of the year ; and that having been assessed for 
the year under Act V of 1878 then in force, and having actually paid one 
moiety thereof, Mr. Wilson could not afterwards be taxed under a new 
Act for the second half-year and be made to pay the moiety of an 
enhanced tax. In support of this contention, Mr. Shephard refers to the 
Schedule itself, which is clearly made for the year and assesses the 
individual for the year, whereas Schedules B and C. which relate to the 
taxes payable on vehicles and animals, are expressly made to provide for 
such taxation half yearly. The basis of the contention that the Presi¬ 
dent of the Municipality had no right to introduce a new tax for the 
second half-year under a new Act is that Section 2 of this new Act, in 
repealing the former Act, expressly kept it alive so far as it related to any 
tax already assessed under it, that is, before the coming into operation of 
the new Act; and that, as a matter of fact, Mr. Wilson had been assessed 
his profession tax at Rs. 150 for the year 1884 before the new Act came 
into operation. 

“ Mr. Grant, for the President of the Municipality, contends, hrsily, 
that Mr, Wilson has no right to appeal, because, if he preferred his 
appeal under the former Act, that Act had been swept away, and if 
he appealed under the new Act, he had no ground of appeal, because the 
tax imposed upon him was the right tax under the new Act; secondly, 
Mr. Grant contends that the word assess, or assessment, is not applicable 
to the levy of tax on [431] professions or salaries, but is, on the contrary, 
systematically used in respect only to taxes for water and lighting, and to 
taxes on animals and vehicles ; that even if the word assess did apply to 
profession taxation, the assissment was a half-yearly operation; because, 
under Section 105, the person to be taxed becomes liable to pay each 
half-year’s tax only after the exorcise of his profession for sixty days’ 
from the beginning of each half-year and that, under Section 104, Clause 2, 
the President had power to revise his classification from time to time. 

As to the first objection that Mr. Wilson has no right of appeal, we 
find that he files his appeal under Section 192 of the new Act I of 1684. 
That Section gives him the right to appeal to two Magistrates from any 
decision of the President of the Municipality passed under Section 190; 
and under that Section, the President had decided that Mr. Wilson was to 
pay for the second half of 1884 the moiety of Rs. 250 prescribed by the 
new Act I of 1884. Mr. Wilson contends that the President of the 
Municipality had no right to do this, as, under Section 2 of the new Act, 
the tax with which he had already been assessed for the year under the 
repealed Act was the tax to govern the year. In effect Mr. Wilson says, 
you have no right to tax me under Section 190 of the new Act, because 
Section 2 of that Act keeps the old Act alive for me so far as my profession 
tax for the year 1884 is concerned.” We hold, in respect to this contention, 
that Mr. Wilson has cle-iriy a right of appeal. 

As to the second objection that the term assess, ot assessment, does 
Qot apply to taxes on professions and salaries, we find that, as a matter of 
foot, tdd term assess is actually used in Schedule A, both in the former as 
well as in the present Act, wherein the rates of such taxes are fixed and 
determined. Vide Glasses II, III, &c., where, after the words “practising 
Barristers, Attorneys,” &o., the words “ not assessed under Glass I ” or 
Class II, or Class 111, as the case may be, follow. Moreover, in 
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i885 Section 118, both of the old and new Act, the word aasessmfi.nt \s not only 
March 2. used in relation to raxes on professions, trades, and calling, but is also 

- used in relation to taxes on fixed salaries and incomes even. We cannot 

Appel- understand on wliat ground it can be said that the term asse.ss or assessvient, 
LATE is inapulicabio to the tax on professions. To us the term conveys the idea 
Criminal, of ^estimate or calculation on which the tax is rated or fixed; 
— and if that be so, as we believe it is, then we agree [432] with Mr. Shephard 
8 M. 429. tlje Conn is peculiarly applicable to the profession tax, because the 

earnings of professional men are not fixed and invarinble, but vary from 
time to time according to circumstances and the amount of business coming 
in to them. 


Appel¬ 

late 


8 M. 429. 


“The last argument taken is that, even if the term as.se.ss were roapply, 
the President had power to assess half yearly, because the tax is payable 
half yearly, and Section 104 empowers the President to revise his classifi¬ 
cation from time to time. There is no doubt that the President has power to 
revise a man’s classification. For instance, he might, on further and fuller 
information placed before him, find that the man ought to be placed in the 
first and not in the second or third class, and vice versa ; and he can 


accordingly remove a man from one class to another. But that is not the 


present case. Here it is not a case of revising at all. or re-classifying a 
man. It is keeping him in the same class, but substituting for the second 
half of the year under a new Act a tax of a different amount, in place of 
that with which he had been assessed in the same year and the moiety of 
which he had already paid for the first half. There would be no alterna¬ 
tive to doing so if the new Act had absolutely repealed the former Act and 
had simply substituted itself in its place. Instead of doing so, it keeps 
the former Act alive for certain purposes until the close of the year; for 
Section 2 in repealing the former Act V of 1878 repeals it, among other 
things, ’* except as to any tax assessed before this Act comes into opera¬ 
tion." Thus, the whole question comes to this—was Mr. Wilson’s 
profession tax assessed for the year 1884 before the new Act came into 
operation ; and was it assessed for the year, or only the half-year? 

“ To answer this question, we must first look at the terms of Section 
103, both of the former and present Act, by which the obligation to pay the 
profession tax is created. We find that the words used are these:—‘If 
the Commissioners determine to levy a tax on arts, professions, trades, 
and callings, every person, who within the city exercises any one or more 
of the arts, urofessions, trades, and callings soecified in Schedule A, shall 
pay, in respect thereof, the sum specified in the said schedule as payable 
by persons of the class in which such person is ulaced.’ The profession 
tax payer is thus called upon to pay—What ? the sum specified in 
Schedule A as oayable by persons of the class in which he is placed. 

[433] ‘ ‘If we turn to Schedule A, we find that the profession tax 
payers are divided into classes from I to Vlf ; that certain scecified 
amounts are set down as payable hy each such class; and that those 
amount are payable ‘ yearly ’—not half-yearly as in the case of taxes on 
vehicles and animals (Schedules B and C.) Taking Section 103 and Schedule 
A together, it follow-^, that when the section commands that the tax payer 
shall pav the amount specified in the schedule, such tax payer must pay the 
amounts which the schedule specifies he shall pay ‘ yearly.' The question 
then arises, how comes it then that, as a matter of practice, the tax payer 
pays his profession tax by two instalments—one half for each half year ? 
This comes about by the operation of Section 105, which provides that 
‘ the sums payable under Section 103 shall be paid in two equal inoietie9f 
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one for each half of the year.' The very toi'ms used in Section 105 denote 
that the tax payable iioder Seobion 103, i? a yearly tax ; for those terms 
provide that such lax shall be paid in two equal moietica, one for each lialf 
year. The conclusion is inevitable that the tax payable is a yearly tax ; hut 
that the municipality have no rij'lit to demand it of the tax-payor, except in 
two equal instalments after two months of each Ivalf year have expired. 
And this nrovision has doulitless been made out of pure consideration tor 
the professional man, to protect him from the possible hardsliip of being 
forced to meet the entire demand by one payment atone time. 

It is admitted that Mr. Wilson was required to pay, and did pay 
Rs. 75 for the first half of 1884. He was thus placed in the first class of 
schedule A of the former Act V of 1878 then in force, and must neces¬ 
sarily, therefore, have been assessed for the year 1884 under that Act: and 
if assessed under that Act, such assessment was kept alive until the end of 
the year 1884 by the operation of Section 2 of the new Act, and he could 
not be called upon to pay more than Rs. 75 for the second half of that year. 
To call upon him to pay Rs. 125 for the second half of the year is entirely 
out of keeping with the terms of Section 105,which require that the year’s tax 
should be paid in two equal moieties ; and, certainly, Rs. 75 and Rs. 125 can¬ 
not by any possible process be regarded as equal moieties. As Mr. Shephard 
observed, the object of the Legislature is to preserve the continuity of 
things; and when the Legislature passed a new enactment, the Legislature, 
no doubt, intended [434] that* it should be applied, so far as it could be 
aoplied, without disturbing things already set on foot; and thus we find 
that Section 2 of the new Act repeals the former Act, except for things 
already done or proceedings already t>iken under it. 

Such being our view of the question before us, we hold that the Presid¬ 
ent of the Muncipaliby was not well founded in deciding that Mr. Wilson 
was obliged, under the new Act. to pay Rs. 125 as the half tax of his class 
for the second half of 1884 ; and we accordingly direct that the difference 
/between that amount and the half tax of Rs. 75 properly chargeable bo 
him for the second half of 1884, viz., Rs. 50, be refuoded to him.” 

Mr. Shephard, for Mr. Wilson. 

Mr. Grant, for the Municipality. 

The Court (Turner. C.J., and Brandt, J.) delivered the following 
judgments:— 

JUDGMENTS. 

Turner, C. J.—The facts of this case are as follows :—Act V of 1878 
^(Madras) Section 101, empowered the Municipal Commissioners for the 
City of Madras, with the approval of the Governor in Council, to raise 
funds for the purposes of the Act from all or any one of the sources men¬ 
tioned in the preceding section, including, among others, a tax on professions, 
trades, and callings. 

Section 103 provided that, if the Commissioners determined to levy a 
taxon professions and callings, any person, who exercised within the city 
.any profession or calling, should pay in respect thereof the sum specified 
in the schedule as payable by persons of the class in which such person 
'might be placed. 

The schedule referred to specified certain sums as payable yearly by 
persons placed in several classes as liable to the tax on professions and 
callings. 

The 105th Section of the Act declared that the sums payable under 
iSeotiou 103 should be paid in equal moieties, one for each half of the 
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1885 year; but; that the moiety payable in respect of each half-year should be- 
March 2. payable only after the person liable to pay it had for sixty days in such 

- half-year exercised such profession or calling. Although then the Gom- 

Appel- missioners were empowered to levy a yearly tax, and its payment was 
LATE prescribed in equal moieties, the liability of the tax-payer was distinctly 
Criminal, c*^*^*'half-year; and by Sections 106, 189, and 190 a person 

- who had omitted to pay the tax, and been served with a notice requiring 

8 M, 429. him fco pay it, might, in [435] any half-ye»r within a time specified,, 
complain or apply for the revision of the classification or tax. 

The Act did not prescribe that the approval of Government, required 
by Section 101 as a condition of the exercise of the power of taxation by 
the Commissioners, should be sought or obtained in any particular form or 
any particular seasons. 

In order to secure to the Government some control over municipal 
expenditure, the 85th and following sections prescribed that budgets should 
be submitted annually to the Governor in Council containing an estimate- 
of tbe available municipal income, and an estimate of expenditure as 
approved by the Commissioners. 

While the Act intended that the Municipal Commissioners should 
submit a budget in anticipation of sanction yearly, it also empowered them 
to submit, at any time, a supplemental budget which might contain appa¬ 
rently whatever might have been contained in the original budget and 
might have been dealt with by the Governor in Council in like manner as 
the original budget. 

When Act 1 of 1884 (Madras) came into force, proposals had been 
submitted and sanctioned in accordance with the provisions of Act V of 
1878, and under Section 2 of Act I of 1884 the taxes so sanctioned and 
imposed might clearly have been collected as imposed and assessed under 
Act V of 1878. But by Act I of 1884 the Commissioners bad like power 
as under Act V of 1878 to send in a supplementn,! budget, and a proposal 
for taxation was submitted and was sanctioned when the Act I of 1884 
had come into torce. 

That Act authorized collectioa of a higher tax on professions, trades, 
arts and callings than under the former Act, and it is difBcult to see how 
it can be contended that the Commissioners had not power bo propose, 
and Government to saoctioo, collection of tbe tax up to the limit allowed 
by law at the time the proposal was made. 

Let us assume that the Commissioners bad made no proposal in their 
budget for 1884 (which budget should have been submitted before the 
close of 1883) for collection of the tax on arts, trades, and professions; 
could it be said that the Commissioners might nob by a supplemental 
budget have, in May 1884, proposed the collection of the tax also in 
addition to the taxes proposed by them in the original budget? Clearly 
they could : and if they could, they undoubtedly might do so up to the 
limit allowed by tbe law then in force. 

[436] And this appears to be an answer bo the argument founded on 
the provision in the Act of 1878 and in the corresponding Section 105 of 
the Act of 1884 that payment of the professional tax is to be made in two 
equal moieties, one for each half of the year that although the tax is 
described as yearly tax, the tax-payer incurs only a half-yearly liabibty. 
If he does not carry on his profession in the first half of the year, he is- 
liable to pay the tax only for the second half-year. If, having carried on. 
his profession during the first half-year, he ceases to do so, he cannot b& 
charged with the tax for the second half-year. Moreover, if the tax had. 
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been originally proposed in a supplemental budget, although Government 
might possibly have sanctioned its imposition for the whole year, it obvi¬ 
ously would have been more fair for the tax-payers that Government 
should have sanctioned it only for the half-year which was about to 
commence. 

If originally the Municipal Commissioners had proposed and Govern¬ 
ment had sanctioned a rate on houses at half the maximum rate allowed 
under the Act, they might respectively have proposed and sanctioned the 
collection of the whole rates for the second half-year. 

The provisions relating to supplemental budgets are not limited to 
any particular time; the Municipal Commissioners appear to have been 
left unfettered in this respect in order to enable them to meet any emer¬ 
gency occasioned either by a failure in an anticipated source of income 
or an unexpected expenditure. The order of Government, dated the 9th 
January 1884, passed upon the budget for 1884, contemplated the allow¬ 
ance of the Act which received the sanction of the Governor in Council 
the day on which the order was passed, and suggested the submission of 
a supplemental budget in order to give the ’Municipal Commissioners the 
benefit of the new tax which the new law proposed to allow. In admit¬ 
ting a proposal to collect the professional tax at the higher rate allowed 
by the amending Act the Commissioners acted on thisisuggestion and the 
Government accorded the necessary sanction. 

The Magistrates’ order directing the refund lo Mr. Wilson of the 
difference between the sum claimed under the Act of 1884 for the second 
half year and the sum which would have been payable under the Act of 
1878 for that half-year if the latter Act had remained in force must then 
be set aside. 

[437] Although we have no discretion to deal with the question of 
costs, I think wo are justified in expressing an opinion to the effect that 
the case being one of con-iderable public importance, and the question of 
law involved being by no means easy of disposal, an order directing each 
party to bear their own respective costs would probably not be improper. 

Brandt, J. —I agreed in the conclusion arrived at by the learned 
Chief Justice and in the observations as to the costs in these proceedings, 
but I should have preferred to deliver a written judgment, and wish to 
record the reasons which lead me to conclude that the view taken by the 
Magistrates making the reference is not io my opinion correct. 

It appears from the Municipal Acts under consideration that the 
Legislature intended that a budget for the ensuing year, “ containing an 
estimate of the available municipal income, an estimate of expenditure as 
approved by the Commissioners ; and proposals as to the amount of taxes 

necessary to be levied.for the purpose of meeting such expenditure in 

the next ensuing year of municipal taxation,” should he submitted to 
Government in sufficient time to allow the Governor in Council to consider 
it and to “ pass, reject or modify all or any of the items” entered in it " or 
to add thereto any items” before the commencement of the year for which 
the budget was prepared. 

A budget for 1884 was submitted before the close of 1883 and was 
approved generally, and the levy during the year 1884 of the taxes 
proposed was sanctioned, but provisionally only, as it would appear, 
with reference to the probability of the new Act (I of 1884), which had 
received the assent of the Governor in Council, taking effect during the 
year; at all events the Government expressed a wish or directed that 
a supplemental budget be sumitted when the new Act takes effect” 
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1885 (see order of the Government of Madras, dated 9bh January 1884, No. 41 
March 2 . Financial Department). 

- It is not necessary to consider the result if the Commissioners had 

Appel- decided not to su])mit a supplemental budget, for, on the 21st May 1884, 
LATE they prooosed to levy during the then current year taxes similar to those 
Criminal, already sancMoned in the budge^ but at the rates and under the authority 
— of the Act of 1884 vvhich had by that time become law, and on the 4th 
8M,429. Jmie 1S84, Government sanctioned under Section 99 of Acn I of 1884 
the lew of the taxes [4383 proposed by the Commissioners (see notifi¬ 
cation in the Fort Saint George Gazette of the lObh June 1884, p. 356). 

To support the conclusion arrived at by the Magistrates, it must 
be shown that t ho Governor in Council had no power to sanction the 
levy of, and the Municipal Commissioner-? no power with such sanction 
to levy, the tax taken from Mr. Wilson for, and in respect of, the second 
half-year of 1884. 

The budget for 1884 passed under the Act of 1878 remained, under 
the provisions of Section 2 of Act I of 1884, the budget for the year 1884, 
but the latter Act authorized the levy of taxes at the rates specified in 
the schedules appended to it; and under Section 99 of the Act it was open 
to the Commissioners “ with the approval of Government” (which 
they obtained) “ to raise the funds required for the purposes of the Act 
from all or any of the sources specified in section 98” at rates not exceed¬ 
ing those set out in the schedules : and it cannot, in my opinion, be 
held that the levy of the taxes authorized under the Act of 1884 
is illegal by reason of the proposals of the Commissioners bo levy, 
for the remain fer of the year or for the second half of the year 1884, 
taxes already sanctioned for the year, but at the rates authorized 
under Act I of 1884, not having been submitted in the precise form of 
a supplemental budget (if this was so in fact) ; or by reason of the 
sanction of Government to those proposals not having been accorded in 
terms as sanction in respect of a supplemental budget. It can make no 
practical difference if instead of re-printing the whole original budget, the 
only alteration made being entries of the higher rates allowed in some 
cases in the schedules to the Act of 1884. the Commissioners asked for 
the sanction in the form of a proposal to levy the taxes, and the Govern¬ 
ment sanctionei the levy thereof, under the new Act, the estimated 
receipts and expenditure remaining in other respects the same as before. 

As to the argument that the profession tax is a yearly tax, assessed 
once for all and payable in two equal moieties, and that on this account it 
was not legal for the Commissioners to charge Mr. Wilson the rate 
payable by persons placed in Class I in Schedule A referred to in Section 
103 of the kct of 1884, it appears to me bo present little or no difficulty. 

As observed by the learned Chief Justice the profession tax is a 
yearly lax, but with a half-yearly liability. 

[439] Mr. Wilson was no doubt placed for the year 1884, once for all, 
in Glass I in Schedule A under the Act of 1878, and (putting aside all con¬ 
sideration of revision of classification, for ha is placed in the same class 
unde** the Act of 18841 had che Act of 1878 remained in force and had he 
exercised his profession during the second half-year for the period 
specified in Section 105, he would have been liable to pay for the 
second half year of 1884 a sum equal in amount to that paid by him 
for the first half-year : but Act 1 of 1884 became law before the 
second half commenced, and under it gentlemen placed in the class 
in which he was placed for the year were chargeable at a higher rate; 
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and ife appears bo me that the intention of Sections 103 and 105 of 
the two Acts is fully carried out, so far as the interests of the tax¬ 
payer are concerned, in this manner: Hr. A is making and is 
classed as making 1,000 rupees a month at the beginning of 1884 ; 
before the end of the first half-year he is making 5,000 rupees a month, 
but he is classed for the whole year, and the tax assessable or assesFed 
on him is so much; without revision of classification at all events he 
cannot he called on to pay more during the second lialf-year, and it is 
extremely doubtful if such revision could be made, if indeed nob clear that 
it could not; but the President and Commissioners might, certainly, if 
they saw reason, revise the classification in favour of Mr. A, if he could 
show at the beginning of the second half-year that his income had fallen 
to Rs. 100 a month; in which case the sum payable by him during the 
second half-year would not be a “ moiety ” equal to the sum puid by him 
for the first half-year, so that the mere fact that the two sums happen 
not to be “ equal moieties ” in the case before us cannot determitie the 
question ; by parity of reasoning it might be argued that professional tax 
could not be collected for the second half of a year from any one who had 
not been assessed lor the whole year, because he had not paid any 
“moiety” for the first half-year. 

The Acts did not perhaps contemplate a case precisely similar to that 
before us, but it cannot on that account be held tliac the collection of the 
tax authorized by the law in force when it was collected was illegal. 
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[440] APPELLATE CIVIL. 

Before Sir Charles A. Ttmier, Kt., Chief Justice, and 
Mr. Justice Muttusami Ayyar. 

ViRASANGAPPA {Plaintiff), Appellant v. Rudkappa and 
ANOTHER {.Defendants), Respondents." [30th March, 1885.) 

Hindu Law-Lingaits-^Marriage - Desertion of wife—Ile-vtarriage of wife valid. 

According to custom obtaining among tbe Lin^iaits of South Cunara. tbe re¬ 
marriage oi a wife de^ert^d by her biisb>nd is valid. 

' [R,, 19 B. 428 (453).] 

This was an appeal from the decree of C. Venkoba Rau, Subordinate 
Judge of South Canara, in suit 33 of 1883. 

The plaintiff, Virasangappa Shetti, sued the defendant^*, Bangalore 
Rudrappa Shetti and Kusava, a minor, to recover a portion of the estate 
of his maternal grandfather, valued at Rs. 11,600 in the possession of the 
defendants. 

The plaintiff alleged that his maternal grandfather’s estate was inherit¬ 
ed by his three daughters—Kusava, Malakama, and Doddava (plaintiff’s 
mother). That Kusava, who survived her sisters, died in 1877, after 
having made over the greater portion of the land belonging ro the estate 
to plaintiff. Thatthe property now sued for was in tbe loseession of 
Naojamma, daughter of Malakama, till her death in 1883, having been 
allowed to her and to her daughter Rudrava, since deceased, for main¬ 
tenance. 

* Appeal 112 of 1694. 
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1885 Thaf Naojamm i married plaintiff’s father atterthe death ofDoddava, 

March 30. and Rudnva was the issue of the marriage. That Kusava, defendant 
— No. 2, was tlie illegitimate daughter of Rudrava, and defendant No. 1 was 
Appel- her mitative father. 


LATE 

Civil. 
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349. 


Plaintiff as daughter’s son claimed to be entitled to the property in 
preference to defendant No. 2. 

Defendant No. 1 oleaded that plaintiff had no I'ight to the property, it 
having been assigned to Nanjamma and Rudrava [441] absolutely in 
1860 hv a family partition deeh That Nanjamma and Rudrava having 
died, Kusava was the sole heir to the property. 

That Knsava was the legitimate daughter of Rudrava and himself, 
born in lawful wedlock, accor.iing to the custom of the caste (Lingaits). 

That although Rudrava. prior to her marriage with himself, had been 
betrothed to one Kottur Rudrappa, that marriage had not been consum¬ 
mated, Kotbur Rudraopa having disanof-ared for twenty years. 

The Subordinate Judge found tnat in 1860 the property sued for 
was assigned absolutely to Nanjamma and Rudrava and cheirdescendants, 
and not for maintenance only. Upon th^ other issues raised in the suit 
the material portion of his judgment was as follows :— 


“The third, fourth, and fifth issues have to be considered together. 
These raise the questions as to the legitimacy of defendant No. 2, and as 
to her right bo retain the properties in question as against plaintiff. The 
decision of the first question involves the consideration of tne subordinate 
questions (1) whether defendant No. 1 married the late Rudrava, (2) whe¬ 
ther the said marriage was legalised by the custom of the caste to which 
the narties belong. It is clear that Rudrava was betrothed to Kottur 


Rudrappa, and though there was do consummation of marriage between 
them, yeh, for all legal intents aod purposes, he was her husband. This 
marriage took place eighteen years ago when Rudrava was about twelve 
or thirteen years old. The husband of this marriage is alive. Plaintiff's 
vakil’s contention is that, assuming defendant No. 1 went through a form 
of marriage with Rudrava, it was in fact no marriage, and that defendant 
No. 2, the issue of that marriage, is illegitimate, being the fruit of 
an adulterous iubercourse. It is admitted that among Lingaits widow 
marriage prevails, but it is said to be confined to lower orders. Defend¬ 
ant's contention is that the second marriage of a wife forsaken by 
the first husband is allowed among Lingaits ; that such a marriage 
is known as Serai Udiki"* as di.stinguished from the Lagna or Dhara, 
the first marriage; that defendant No. 1 was married to Rudrava in 
the Serai Udiki form ; that plaintiff and all the members of the [442] 
family and the ca'ste recognised the marriage ; and that defendant 
No. 2 is therefore legitimate and is entitled to the plaint properties in 
preference to plaintiff. In order to arrive at a conclusion on the several 
points which are involved in the coosidevation of these questions, it seems 
necessary first to see whether the custom contended for is made out. Tne 
onus of showing the existence of the custom is on defendants. Accord¬ 
ing to law and the decisions, the usage asserted must be established by 
'clear and unambiguous evidence, and it must be shown that it is exercised in 
Dursuance of a custom understood to have the force of law, and not to be a 
merely repeated violatiou of law ’—Vishnu v. KrishnaniX). Plaintiff says in 
his deposition before the District Court that Serai Udiki is a widow 


• Giving a cloth. 
(1) 7 M. 3 (10). 
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Te-marriaee ; his seventh witness, Sivappaya, describes it as a i-e-marriage 
of a wife deserfced by the husband, and the ceremony consists in tying a 
tall, and giving a new cloth to the woman, This is exactly the description 
which has been eiyen by the defendant's side. Defendant’s first witness 
18 the head of a Lingait mutt; he deposes to tlie custom ; to the marriage 
of defendant No. 1 with Rudrava in accordance with that custom ; to his 
knowledge of other instances in the cases of defendant’s second witness 
Rudraya and Nanj^nna of Ullal. Second witness, Rndraya, says lie has 
married Puttani in Serai Udiki form This Puttani was first married to 
Siddhaya, and, after his abandonment of her. slie married second witness 
and has children by him. He and his wife and children live in a mutt and 
mix with society. This man’s instance is a well-authenticated one. His 
■children were initiated in the religious order by a Swami of tiie Lingait class 
in the same way as children of Dhara or regular marriages. He also proves 
Nanjanna’s Serai Udiki marriage with sister of Basavappa. His brother 
attended the marriage. Nanjanna’s Serai Udiki marriage is also con¬ 
firmed^ by the testimony of nlaintitf’s ninth witness, who says that 
the children^ of Nanjanna, born of such marriage, are received in 
society and in mutts and are allowed to mess with the members of the 
caste. Third witness is also the head of a mutt, and gives more in- 
■stances of the re-marriage of widows than of wives. His knowledge is 
nartlv derived from hearsay and partly from the couole living together 
[443J as husband and wife. In matters of this kind hearsay evidence 
like tradition may, I think, be received. Direct evidence of such marriages 
is not always possible, and one of the ways in which they may be proved 
is from the manner of their living and from the way in which they are 
treated by the neighbours. Fourth witness married a widow in Serai 
Udiki form. Fifth witness deposes to first defendant’s Serai Udiki marriage 
with Rudrava and to the prevalence of custom in caste. Sixth witness 
deposes to the cus'om and gives an instance in his own family of a wife 
deserted marrying again in r-he lifetime of her husband. He knew her 
desertion by her first husband, and he heard of her Serai Udiki from his 
brother-in-law. 

on plainfcifif’s side, it appears that widow and 
wife re-marriages are put on the same footing, and that among the lower 
orders the practice of Serai Udiki marriage does obtain. Almost all the 
plaintiff’s witnesses who are Lingaits, admit the prevalence of the custom 
of wife and widow re-marriages, but qualify their evidence by saying that 
it does not take place in their caste or in that of Melpavan’a or Dhulpavada, 
to which caste or sub-division plaintiff belongs. 

The Lingaits are declared by the Bombay High Court to be Sudrasd). 
This class is probably more numerous in the Bombay Presidency 
than in this district, where the Lingait ponulation is comparatively small. 

It numbered 708 in the census of 1871. In the recent census the figure 
•does not appear separately, as it seems the class has been put under the 
head of Sivites, It may be that in this class, as elsewhere, there exists 
among Sudras various sub-divisions of the caste, but what those sub- 
•divisions are—which is higher and which is lower, and in which class the 
custom does or does not prevail—are not clearly shown. One witness 
says plaintiff belongs to Banijiga caste, another says he is a Melpavada, 
:and a third says he is a Dhulpavada. It appears, however, that 
Ayyaohari class is superior to these classes, being a purohit or priestly 

(1) See WilBon’e Glossary—Liogait, 
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1885 class; yet in tliis class we find widow marriages to be of frequent occur- 

March 30 . rence ; and we also find that in the Baoijiga class, a wife re-marriage has- 

-taken place. Puttani’s father is a Banijiga, and her re-marriage with 

Appel- Rurlranna, which is a liviog instance, [4443 shows that in the caste or 
LATE class to which plaintiff belongs this custom prevails. In respect to the 
Civil, vague statements of witnesses that the custom prevails only in the lower 
-classes, and not in the higher, they should be received with caution, 

8 M. 440= seeing that some of them were unwilling to speak to instances in higher 

9 Ind. Jur. passes to which their attention was directed, and in which either they 

took part or which, in the ordinary course of things, have come to their 
knowledge. 

“ According to the theory of the founder, Basava, of this sect, caste 
distinctions were unworthy of acceptance, and, therefore, he abolished 
caste and otlier Brahmanical obseivauces. A man of low birth may be¬ 
come a Lingait as well as the highest caste Brahman. Brahmans who 
have joineri this sect are termed Aradhayas. (These abound in Northern 
Circais.) They do not discard the sacred thread and are consequently 
looked upon by ordinary Jangams, who have foresworn caste, as idolaters 
—(Dr. Cornish's Census Eeport, 1871). He also describes what is Jangam. 
Lingam, and Stanara Lingam. In Mr. Maciver's report in the census 
of 1881 he says that the question of status among Sudras is hopeless; and 
he adds that the test of social pre-eminence as a guide to grading the 
castes is impracticable. 

“ The custom alleged may doubtless be at variance with the general 
Hindu law. If the deviation from the general law has nob b«en received 
with repugnance, and if it found favour with the classes affected by its 
operation, I cannot see why it should not be received as a usage recog- 
ni.'^e i by the community among whom it prevails; the usage Accepted by 
the community and acted upon may become a valid custom. No written 
law has been referred to in this case as governing the customs of this class; 
but the instances shown in the evidence and the consciousness of the 
people seem to prove the existence in the class of the custom of wife re¬ 
marriage in the case of desertion by the first husband. It is alleged that 
the evidence to prove custom is insufficient. From the very nature of 
things, wife re-marriages must of necessity be fewer than widow marriages. 
Both are exceptions to the general rule, and if one is common and tbe 
other rare, it does nob necessarily go to negative the custom, if we bear in 
mind that the class in which this custom prevails is comparatively small 
in this district From the evidence of plaintiff’s third witness, the father 
[445] of Kobtur Rudrappa, it is clear that the custom prevails in the 
Bellary district. There seems to be no learned men, or men of note m 
this class, who can speak with authority on the customs and practices of 
this secti of Sivites. Dafendaot’s first witness is the only learned priest 
who seems to know something of the doctrines of his sect and of the rites 
and the ceremonies to be performed. He said he had also heard of the 
existence of the custom from his father and a spiritual teacher, Rudrappa 
Sannyasi, who is admitted in the evidence to have been a learned man of 
note and an authority in the caste rules and customs. This gentleman s 
presence at first defendant’s marriage with Rudrava must betaken assum- 
cient to show that the marriage was sanctioned by custom. This witness 
is said to be interesfed in first defendant. I am unable to say so, and I 
from his deportment that his evidence is fully reliable. I also find 
nothing suspicious in the testimony of defendant’s other witnesses, andfchi^ 
coupled with the evidence on plaintiff’^ side, and the acts and eonduwi 
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the parties, and the whole taken together lead to no other ooncluaion 
-than that the existence of the custom is sulhciently made out. These 
customs, which may be at variance with the general law, seem to be influ¬ 
enced a good deU by the surrounding-;. In this district, wbiob by its 
isolated position still retains many orimitive customs and usages, we 
And the Jains, who recognize no divine authority in the Vedas, and do not 
practise the Sradhas or ceremonies for the dead, following the Aliyasantana 
law and worshipping Bhuts. (Devil-worship is very common in this 
district.) The adoption of sister’s sons by the Narabudris of MaUbar may 
probably have had its origin in the customs of Nayars. It seems that 
in places which were not influenced by Brahmanical laws, communities 
preserved their customs and usages, and if there was any change perceived, 
or attempted, as for instance in Malabar, to reform the marriage and 
other laws, it was owing to the influences of education and civilization 
which are now steadily permeating througli several conditions of Hindu 
•society. Mr. Mayne in his Hindu Law, s. 87, says that among Jats. a 
•wife who has been deserted or put away by her husband may marry again, 
and will have all the rights of a lawful wife. In Western India Pat and 
Natra marriages prevail, and the ‘ right to a divorce and second marriage 
has been frequently affirmed by [446] the Bombay Courts.’ He refers 
•to other classes in South India who follow these customs. In Steele’s 
Hindu Law and Customs he observes that one of the points which is at 
variance with law and custom is the custom of a second and inferior 
marriage allowed to wives and widows in many castes. He mentions 
Nika, Pat, Natra and Oorkee (should be ' Udiki ’} as the inferior marriages 
allowed to wives and widows under certain circumstances. In Bengah 
there appears to be Sagai and Shanga marriages corresponding to the Udiki 
in this case— Kfilly Churn Shaw v. Dukhee Bibee (l), Hurry Churn Doss v. 
Nimai Chand Keyal (2). These decisions show that the marriage according 
to the custom of a particular caste is sufficient. In Kudcmee Dossee v. 
Joteeram Kolita (31, it was held that divorce, though not contemplated 
by Hindu Law, yet, if it were a custom in the place, would have the 
force of law. If, therefore, a parl-ieular usase exists in a particular cla^s 
or place, it should be respected, though it may be repugnant to Hindu 
Law. The plaintiff’s vakil relies on the decision reported at Rahi v. Govind 
Valad Tfija (4). The High Court held that the sons of a Punarbhu (twice- 
married woman) by a duly contracted Pat marriage are legitimate, and, 
as to the right of inheritance and extent of shares, rank on a par with 
the sons by Lagna marriage. In the present case the evidence is uniform 
as to the right of Serai Udiki children being on a par with the y^Sht of 
ohildreo by Dhara marriage. In the case above quoted it was held that, 
as the wife did not receive a * chor chiti ' (release) from her first husband 
who was then living, or obtained any other sanction of her Pat, the 
intercourse between the wife and second husband was adulterous. In the 
present case it is true there was no ‘chor chiti ’ or writing of divorcement. 
It, in fact, was not obtained. Defendants’ case on this point is that 
Budrava’s first husband had forsaken her and that therefore her mother 
And relations had her married to first defendant, an eligible and respectable 
person, according to Udiki from. First defendant is acknowledged to be a 
member of the Committee for Religious Eudowments of Lmgaits. 

Upon the evidence the Subordinate Judge found that Rudrava was 
forsaken by her first husband, and h eld that, according to the L447J custom 

(1) 6 0.699. (2) 10 0.130. (3) 3 0. 305. (4) 1B. 97* 
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prevailing in her caste, she was at liberty to marry again and had married 
defendant No. 1 and proceeded as follows :— 

“ Even supposing that defendant No. 2 is illegitimate and was the 
offspring oi adulterous intercourse, it is argued that she can inherit her 
mother s estate— Mayna Bai v. Uttaram (1). In this case the High Court- 
held lliat tiiere was heritable blood between the illegitimate children of a 
European by a Hindu mother. This seems to be also the law in America 
under the New York Civil Code.” 

The plaintiff’s suit was dismissed. 

The Advocate-General (Hon. P. O'Sullivan) and Srinivasa Rau, for 
appellant. 

Ramachandra Ran Saheb, for respondents. 

It was contended, inter alia, for the appellant that there was no 
divorce known to the Hindu Law, and that the custom, if proved, was 
bad for immorality. Mayne’s Hindu Law, p. 61, Rahi v. Govind Valad 
Teja (2), Narayan Bharthi v. Laving Bharihi (3). 

The Court (Turner, C.J., and Hutchins, J.) delivered the following. 

JUDGMENT. 

The Subordinate Judge has written so able and complete a judgment 
in this case, that we are relieved from the necessity of entering into a 
minute discussion of the different issues on which the opinion of this 
Court has been sought in appeal; and it is sufficient for us to say that, with 
the exception of the Subordinate Judge’s finding on the question as to the 
right of the respondent Kusava to succeed, if there was no valid marriage 
contracted by her mother with the defendant No. 1, an issue which we do 
not think it necessary to determine, we agree with the conclusions at 
which the Subordinate Judge has arrived and adopt his reasons. 

Virasangappa, the original ancestor, in arranging for the succession 
to his property, intended that the ordinary law which regulates Hindu in¬ 
heritance should be to a certain extent abandoned. In the first place, he 
desired that the husband of his third daughter, if she married, should be 
placed in a higher position than an ordinary son-in-law, and that the third 
daughter [448] and her husband should enjoy a larger proportion of his 
estate than they would have enjoyed, unless they had survived at least 
one of the other daughters; and be also intended, if the first and 
second daughters left issue of whatever sex, that that issue should suc¬ 
ceed to the shares which, if a division were made under the settlement, 
would pass to the daughters. 

In 1860, one daughter (Kusava) alone survived ; her sister Malakama 
had left one daughter Nanjamma, and Nanjamma had left one daughter 
Eudrava ; while Doddava, the third daughter of the ancestor, had left a 
son, the plaintiff (appellant) Virasangappa. The appellant’s father had 
married, as his second wife, Nanjamma, consequently that lady was the 
step-mother of the appellant and Eudrava his step-sister ; and, as the 
Advocate-General has pointed out, this relationship entailed on him the 
necessity of maintaining them, and may have influenced him to assent to 
the arrangement, to which we shall next refer. ^ 

Such being the position of the members of the family in I860r 
Kusava, the daughter of the common ancestor, executed the document, 
Exhibit I, which is described as her will, but which was in fact also a 
family settlement, with the consent of the appellant and of Nanjamma, 


(1 2 M.H.C.R. 196. 


(2) 1 B. 97. 
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It is said she was at bliat time G5 years of Hgo, and that the appellant 1888 
had no reason to OKpeot, having regard to tlie slie liad attained, that Mahoh 30. 

he would greatly bonetit by the immediate advantages a-'cured to liim by - 

the settlement. As a fact, the lady lived for seventeen years after the Appel- 
date of that deed. The eHoet of the deed was to secure to the appellant late 
the immediate enjoyment of a very considerable property, and it is CiViL 

not disputed that there was sulhciont ovidenoe of his as-.ent to the-- 

arrangement, whatever the eH'ect of it may be. It is, however, contended * **. 440 = 
on his part, that by Exhibit I, the interest senurod to Nanjam’ma and her ^ 
daughter Rudrava was an interest only for their lives, and that in the 349. 
events which nave happened the appellant is entitled to the property 
assigned to them. 

We agree with the Subordinate Judge as to the construction of 
Exhibit I, viz,, that it gave to Nanjamma and Rudrava ‘a life interest in 
the property set apart for them with remainder to their descendants if 
they left any, and that although Rudrava predeceased her mother 
Nanjamma, if respondent No. 2, Kusava. fulfils the description of a 
‘desceudant” of Nanjamma or Rudrava, she [449] is entitled to inherit 
the property set apart for those ladies and their descendants by this instru¬ 
ment. 

The learned Advocabe-Geoeral has called our attention to the deed 
which was subsequently executed by Kusava the settlor, disposing of the 
house which she had retained for herself under Exhibit I. In that docu¬ 
ment (Exhibit D, which recites Exhibit I) she refers to the arrangement 
made for her nieces and grani-nieces as having been made for their main¬ 
tenance, and it is argued from this expression, and from the circumstance 
that she gives the property conveyed by that document to the same 
persons from generation to generation, that they understood that the 
provision secured to them by Exhibit I was no more than an interest for 
life. So far as they are personally concerned, we have already intimated 
our opinion that it was oaly an interest for life, but it is not incompatible 
with provisions for maintenance that there should be a transfer of property 
to ladies for their absolute benefit or for the benefit of themselves for life 
with remainder to their descendants. 

Ordinarily, no doubt, a provision by way of maintenance is intended 
to take cflecc only for the life of the person entitled to claim it, and 
therefore no more is necessary than to secure to such person the income 
of a fund for that period. But it is competent to the heirs, if they please, 
to make an arrangement for maintenance by an absolute grant, or to 
make it by a grant which provides more than an income, but yet is not 
absolute. 

W’e cannot place a construction in Exhibit D which necessitates the 
conclusion thac the settlor Kusava understood she was conferring on 
Nanjamma and Rudrava and their descendants by Exhibit I a less interest 
than that which we have found to have been secured to them. 

The Subordinate Judge has alluded to conduct on the part of the appel¬ 
lant himself as illustrating the construction to be placed upon the settle¬ 
ment evidenced by Exhibit I. The descendants of Nanjamma and Rudrava 
being then entitled, in our opinion, to claim the benefit under Exhibit I 
of the property assigned to those ladies, the question remains whether 
defendant No. 2 is such a descendant? The learned note of Mr. V. N. 

Mandlik in his work on Vyavahara Mayuka lays down the only rule 
which could be safely adopted in Southern India to determine what are 
valid [450] mariiages, and what are the incidents of marriages, viz,, 
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that; we must look to existing usage which, even iu the case of the higher 
castes, has more or loss modified the Bramacical Law. 

The parties are Sudras, and the sect to which they belong is rightly 
described by the Subordinate Judge to owe its origin to one Basava, who 
held that caste distinctions were unworthy of acceptance, and who 
repudiated Brahmanical observances. 

The sect is largely reoresented in Mysore, to a certain extent in the 
Wynad. also in the Ceded Districts, in Coimbatore and South Oanara in 
this Presidency. Instances have come before the Court in which the re¬ 
marriage of widows amongst this sect has been supported (1); and we agree 
with the Judge that there is sufficient evidence in this case to establish the 
further divergence from the Brahmanical Law in the permitted re-marriage 
of wives by a secondary form of marriage. It is to be observed that 
some of the custoras which are found among the Sudra castes appear to 
be supported by earlier law than that which now regulates the custom of 
the castes known as regenerate. In Narada, and the collection which 
bears the honoured name of Manu, there are to be found texts recognising 
the re-marriage of widows and of wives who have been deserted by their 
husbands, and the period within which such a marriage may be made by 
a deserted wife differs according to the caste to which the parties belong. 
To the Sudras no period is ascribed, for the caste immediately above 
them a period of one year or, in certain events, two years. Kamalakaran 
quotes the text of Narada in a passage which will be found translated in 
Mr. Mandlik’s work, page 434. 

We advert to this ancient law, not with the intention of suggesting 
that it is to be regarded as now of force to regulate the decisions of the 
Courts, unless it is found to be in harmony with existing usage, but as 
affording evidence of the antiquity and corroborating other proof of the 
existence of a custom still in force among certain sections of Hindu 
society. 

Several of the witnesses for the plaintiff admit the right of re-marriage 
among what they term the lower divisions of the sect to which the 
parties belong, a distinction which is somewhat opposed to the very funda- 
mental doctrines of the sect. But we have proof of an instance in which a 
member of the priestly caste [4511 has contracted a second marriage 
with a lady who was either a widow or a wife, the evidence being 
conflicting as to whether or not her first husband was alive at the time of 
her second marriage. Others of the witnesses for the appellant profess 
they are unable to speak accui*ately as to the custom of their sect, but 
declare the question as to the validity of such marriages must be decided 
by the gurus of their mutt. The only evidence we have of that character 
is produced on the part of the respondents. The first witness for the 
defendant, Guru Santayya, who is a member of a priestly caste and a 
purohit, deposed to the existence of the custom alleged by the respondents, 
and he not only gave instances of it, but stated that he was informed of 
the custom by his father and his sniritual teacher one Rudrappa Sanyasi, 
who was (it is admitted) a man of learning and an authority in the rules 
and customs of the castes. 

The second witness deposes that there were present at the marriage* 
which is now impugned, this very Rudrappa Sanyasi, besides the head 
of the Hosa Mutt, Guru Basavayya, and the head of the Murji Mutt, 
Virama Parvatayya. There were in all three heads of mutts presen . 


(1) 7 M. 331. 
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We have also the evidence that the lady was treated as a lawfully wedded 
■wife both by the appellant and by the other members of his family and 
by her oaste, and we have also proof to show that the children of marri¬ 
ages coniraoted by wives deserted by their husbands and are not regarded 
as inferior in any respect to the parties to this suit are received in 
the mutts of the sect and initiated as the children born of a first 
marriage. 

That Budrava was deserted by her husband is sufficiently shown by 
tbe evidence to which the Judge alludes. He had never consummated 
his marriage, and he expressed himself ready to return and live with 
Budrava only on condition that certain property was secured to him by 
deed. When his request was not acceded to, he took no further notice 
of Budrava, but left her without information about him and did not 
attempt to pievent ner from forming a new connection. 

In the view we have taken of the validity of such a marriage it is 
unnecessary for us to determine whether, if it had not been so, the res- 
ponuent Kusava could have claimed as a desceudant ot her mother. 

L452] We do not of course express any doubt that the illegitimate 
child of a Hindu might inherit property to which the mother is entitled in 
hei own right absolutely ; but in this case the further question would have 
arisen, whether Kusava would, if illegitimate, have fallen within the aes- 
cnpiion of a “ desceudant” either of tbe natural grandmother or of her 
mother within the meaning of that term in the deed ou which her title 
must rest. 

The appeal is dismissed with costs. 


8 M. 452. 

APPELLATE CIVIL. 

Before Sir Charles A Turner, Kt., Chief Justice, and 

Mr. Justice Hutchins. 


Ammutti and another (Defendants Nos. 1 and 10), Appellants v. 
KUNJI Keyi and others [Plaintiffs], Respondents.* 

[16th April. 18«5.J 

Mapillas—Adoption of Hindu Lau)—'Presumption as to joint property. 

Although Mcipiiias io M.ilabHr uruiiianly follow tbe Hindu custom of bolding 
family pfopei I y uuoivideo, yet, as they are not eubjeci to the same personal 
law a-> thu Hindus, ihcir ilaims cannot be governed by ibo legal presumption of 
joint ownership. 

[Expl., 15 M. 60 (61).] 

This was an appeal from the decree of F. H. Wilkinson, District 
Judge of South Malabar, reversing the oecree of C. Chandu Menon, 
District Munsif of Calicut, in suit 668 of 1882. 

The facts necessary for the purpose of this report are set out in the 
judgment of the Court (Turner, C.J., and HDTCHI^s, J.) 

Sankaran Nayar, for appellants. 

Anantan Nayar, for respondents. 

JUDGMENT. 

The Judge has erroneously stated that the same presumption as to 
joint ownership is to be applied as a presumption of Jaw in the case of 

* Socood Appeal 200 oi 1881. 
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Mapilla families as in the case of Hindus. Although Mapillasin Malabar 
ordinarily follow closely the Hindu custom of holding family property un¬ 
divided, vet, as the Mapillas are not subject to the same oersoual law as the 
[453] Hindus, their claims cannot be governed by the legal presumption 
of joint ownership. Tiie Judge has also found as an issue of fact that the 
mcmber.s oi the appellants’ family held their property jointly til! the death 
of Koyania. and there is evidence wldch warrants that findmg. 

This appeal fails and is dismissed with costs. 


8 M. 453 (F.B.) 

APPELLATE CIVIL-FULL BENCH. 

Before Sir Charles A. Turner, Kt , Chief Jnstice, Mr. Justice Kernan, 
Mr. Justice Muitusnmi Mr. Justice Hutchins, and 

Mr. Justice Brandt. 

Refeeence under Stamp Act, Section 46.* [24th April, 1885.] 

stamp Act. Schedule /, Article 57 —Settlement —,Sta}np duti/. 

Unfier Article 57 of Snhpflul#* T of the Tndii\n Ac''-. 1870. stamo duty on 

a settlement 'o he ca'cuUted on the value of the pc’>perty settled as set forth 
in such settlement: 

Held, that these terms do not mean the value of the interest or interests created 
by the settlement, hut. refer to the valu® of the prooerty settled, which, it was 
intended by IjCgislature, should be set forth in the settlement. 

This was a case referred by the Board of Revenue, under Section 46 
of the Indian Stamp Act, 1879. for the decision of the High Court. 

The case was stated as follows :— 

“ On 22nd May Rajangam Ayvar executed a deed of settlement 

in favour of his wi'‘e. Santharamal, to whom was given a limited interest 
in cerain immoveable property and an absolute interest in certain moveable 
property, the value of the whole being Rs. 1.500. The deed was duly 
registered by the District Registrar of Tanjore. 

“In 1883. Santhammal sued upon this transfer deed, to the adrais- 
sihilitv of which defendant took exception on the ground that it bore an 
insufficient stamp, b^'cause the properties were not valued according to 
their market price, to ascertain which the Munsif issued a commission, 
which resulted in the renort that the aggregate market values of the proper¬ 
ties wei'e Rs. 4.674-14-3 as against Rs. 1,500 recited in the deed, notwith¬ 
standing which, [454] the Munsif admitted the deed as sufficiently 
stamped, because it conveyed a limited interest only in the immoveable 
property. Defendant then petitioned the Collector to prosecute executant 
under Sections 7 and 63, Act I of 1879, and to decide that the stamp duty 
should bo assessed on the values of the properties as found by the 
Commissioner. 

“ The Collector referred the question to the Disf.rict Judge, with an 
expression of opinion that the stamo duty should be def-ermined on the 
market-value as found by the Commissioner, in which opinion the District 
Judge concurred and passed a declaration that the stamp-duty should 
be determined with reference to the Commissioner’s valuation, 

Rs. 4,674-13-6. 


* Referred Case 1 of 1886. 
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“ On reooipb of this declaration, the Collector called on executant to 
show ouise why he should not ho prose nited, and finally passed an order 
that he should uay the Heti-uent duty, Rs. 17-rt-O, plus a penalty of 
Rs. 175, or stind a prosecution. 

Executant paid the deficient duty and penalty, ami lias now apoealed 
to the Boil’d for a refnul of tlie latter under Section 4’2 of the .Act. on the 
ground that the oi ii^inal valuation and stamp duty naid thereon was 
xjorrect, because f he deed transferred a limited, and not an absolute, inter¬ 
est in the immoveable uroporty. 

“ The point for decision is tlie correct interprotatioo of Schedule I, 
Article 57, which decUres that the sf^amp-dnty shall ho calculated on 
* the value of the property as set forth in such sottl^»menb.' It is an ooon 
■question whether the settinj* forth is to govern the prooerr.y onlv and not 
its value ; in the interest of the stamp-duty it ought to be the former, but 
the w ‘rding is vague; hence the necessity fo-’ an authoritative ruling.” 

TIui Acting Governni nit Pleadfir(Mr. Poircll), for the Board of Revenue. 

JUDGMENT. 

The judgment of the Full Bench (Turner, O.J., Kernan, ATuttu- 
SAMl Ayyar, HuTCKtNS, and Brandt, JJ.) was delivered by 

Turner, C..T.— If the terms “as ‘-•et forth in such, settlement ” refer 
to the prooerby settled, the du^v is charagebls nob on the value of the 
whole property which may be mentioned in the settlement, hut on the 
value of the interest or interests createl by ’lie instrument which may. or 
may not he, oo-eqnal to the value of the property. But if this was 
intended, the intention might have boen less clumsilv expressed. 

[455] We are, however, of opinion that the terms apply not to the 
interests create! by the insbrumsnt, but to the value set forth in the 
settleoient, and that the Uw suggests tint the aebblor should insert the 
value. 

It is obvious that it must be often difficult, and sometimes impossible, 
to value the interests created by a settlement, and the Lesislature has, we 
imagine, on this ground amen led the law by the introduction of the words 
we are considering. There ar-i provisions which appear sufficiently to 
protect the revenue, if wa adopt this con'^bruebion. 

8 M. 453 

APPELLATE CIVIL. 

B^fore Sir CUtrl’S A- Turner. K*., Chief Justice, niii 

Mr. Justice Hutchins. 


The Agra Bank { Petitioner ). Appellant v . Gripps and others 
{Defeiidants}, Respondents.''' t27th April, 1885.] 

Civil Procedure Code. SVciton :m-Purchase nf decree hi/ creditor of one of .several 
judgment debtors -Probabilitii of decree being executed against mud her Jiulginent- 
debtor, no ground for refusing execution to purchaser. 

A decree for damiges and costs ba^'ing b'^en obtained •'gainst P and 0, A, to 
whom P w+H inden'ed and was abmt to as-ig i nroperty as security, in order to 
prevent P being alju'iicvted an insolvent, and with a view to execute the decree 
against C, if possible, purebassd the decree. 

A applied, under Sootioa23iof the Code of Civil Procedure, for leave to execute 
the decree. This application was rejected by Kernan. J., on the ground that the 

* Appeal 9 of 1885. 
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decree ^as certain to be executed against C and not against P, under whose 
orders and for whose benefit C acted when be infringed the right of, and became 
liable in dani’^gcs to the plaintifl in the suit. 

Held, on appenl, that the benefit likely to be gained by P by this transaction 
was DO sufficient ground foe refusing leave to A to execute the decree. 

[R , 35 M. 659 (66SJ= t-2 lad. Cas. 657 = 10 M.L T. 442=(19U) 2 M.W.N. 568.] 

This was an appeal from an order of Kernan, J., dated the 24th of 
March, 1885, dismissing an application made in Civil Suit 165 of 1884, 
under Section 232 of the Code of Civil Procedure, to place on record, in 
lieu of the Dlaintiff, the Agra IBank as transferee by assignment of th© 
decree in the said suit. 

[4S6] There were four defendants in the suit—Pinsent, R. Cripps, 
F. Cripps, and Venkatasami. 

The decree directed delivery of indigo in the godown of Pinsent ta 
the plaintiff, and that the defendants (except F. Cripns) should pay 
damages and costs. The indigo had been delivered, and the damages and 
costs amounted to Rs. 3,400. 

Pinsent was arrested under this decree by the plaintiff, but was 
discharged at the request of the plaintiff before this application was made. 

The application by the Agra Bank was opposed by R. Cripps, who 
filed an affidavit in which it was stated, on belief, that the application was 
made in the interest of Pinsent to relieve him from the decree by arresting 
Cripps and obliging Cripps to pay the amount of the decree. 

Mr. Sharo, counsel for Cripps, referred to Section 232, {b) of the Code, 
and contended that, though there was no transfer to Pinsent, the case 
came within the equity of the provision, and that the Court ought not 
to think tit” to allow the decree to be executed at the instance of the 
Bank—So^oop Chwidcr Hazrah v. Troijlokhonath Roy Q). 

The judgment of Kernan, J, was as follows :— 

In order to consider the circumstances under which the Bank took 
an assignment of the decree which, prhna facie required to he explained, I 
examined Mr. Atkins, the Bank Manager, and Mr. Morgan, the Attorney 
for the Bank, and who had been Attorney in this suit for Pinsent, and Mr. 
Champion, now the Attorney for Pinsent, and I am satisfied that the main 
object of the Bank in paying, as they certainly did, the amount of the 
sum due on the decree to the decree-holdn* was to prevent Pinsent from 
becoming insolvent, and that such mam object was not so far to benefitr 
Pinsent, but to prevent litigation between the Official Assignee and the 
Bank and between Willis & Rodwell of London and the Bank and the Offi* 
cial Assignee and to enable the Bank to realisH from Pinsent and bis property 
already pledged to, or agreed to, be secured to the Bank a large debt due by 
Pinsent. Shortly I may state that it appears that Pinsent in the beginning 
of 1884 and up to the present owes a large debt, upwards of Rs. 50,000, to 
the Bank, which was secured by (amongst other ways) deposit of title-deeds 
[457] of his properties. These prouerties he had, some time before he was 
arrested, agreed to assign to the Bank, and for this purpose one or more 
deeds have been prepared, but these were not executed when Pinsent was 
i^^rrested. When the arrest took place, Mr. Champion advised Pinsent 
tha.^» insolvency might follow, it was not desirable that Pinsent should 
then execute the deeds. There were also some questions between W. 
Rodwell ^ ' gave a guarantee to the Bank in 1884 for Pinsent, 

and Pins^^^ Bank as to the produce of goods exported to England 

_ _ 

(1> 9 W.K. 230. 
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for^hioh Pinsent had drawn and negotiated bills through the Bank*and 
some other questions as to funds standing with tlie Bank as security 
against loss on the shipment, of those goods and otherwise. Under these 
circumstances Mr. Chami ion suggested to Mr. Morgan acting for the 
Bank that it was desirable that the insolvency should not take place. 
After some necessary delay of a day or so Mr. Morgan, having been consult¬ 
ed by Mr, Atkins, told Mr. Champion that the Bank would take a transfer 
of the decree from the plaintiff. The transfer was taken, Pinsent was by 
order released from arrest, and the insolvtncy was prevented. Then the 
main object of the Bank was accomplished and Pinsent was left free to 
give the securities to the Bank, who also was left free to accept them. 
Most probably the arrangement was worth to the Bank the sum iliey paid 
for it, Ks. 3,400. It was quite competent to the Bank to protect them¬ 
selves from loss by making that arrangement which was so far wholly 
unobjectionable. 

“ But then arises the question, why was a transfer taken of the 
decree which did not create any charge on proi erty, and wltich could only 
be made available against the defendants personally or by seizure of 
property? As regards Pinsent, it does not appear ihat the Bank or their 
Attorney Mr. Morgan couiemplated such arre.st. Mr. Morgan, however, 
says he was not sure that Pinsent could not be re-arrested, and that at 
all events his property might be seized. However, it appears that Pinsent’s 
property to a large extent was pledged to ihe Bank, and he had executed 
before he was arrested a deed of trust to one or more trustees for the 
benefit of his creditors ; but Mr. Morgan says that there were only two 
or three creditors including the Bank and that Pinsent had other 
property not secured to the Bank or by the trust-deed. Before the 
transfer was finally settled, Mr. Atkins and Mr. Champion [458] 
and Mr. Morgan had at least once met at the office of the latter to 
consider the matter, and then it appears that the question was suggested 
whether Cripps was of sufficient means to nay the decree amount, and 
Mr. Morgan said he thought so. As to Venkatasarni, the other defendant, 
it is not said there was any reference to his ability to pay. Apparently 
he has not means to pay, Mr. Champion says it was spoken of by the 
parties that Cripps would be liable to pay the amount by the ordinary 
legal means, which meant, of course, by arrest or by seizure of his property 
at suit of the Bank in execution as transferee of the decree. There is no 
doubt, therefore, that the object of the tiansfer was to execute the decree 
against Cripps. It is said for the Bank that it as transferee should have 
the right to realise the decree from Cripps, who was liable w’ith Pinsent, 
and that no prejudice is due by the exercise of that right more than follow¬ 
ed legally from the decree, inasmuch as the plaintiff could have arrested 
Cripps if the debt was not paid and if Pinsent became insolvent. Cripps 
might still be arrested and there could be no contribution, as the action 
was one for a wrong and not on contract. To this it may be said that 
Cripps could not resist the legal right of the plaintiff in the suit, unless 
it was executed by agreement with, or on behalf of, and for the benefit 
of, Pinsent, and to throw the onus on Cripps. If this decree had been 
translerred to Pinsent, it could not be executed against the others. The 
oirourdstances under which the transfer was arranged to be taken are 
peculiar, and would seem to show that, so far as Messrs. Morgan and 
Champion were concerned, there may have been an object on their part to 
have the transfer made in order to release Pinsent and throw the burden 
on Cripps. The circumstances are these: Mr. Champion has been for some 
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1886 years Attorney for Mr. Pinsent, but he was absent in Europe when this 
APRIL 27. case was tried, Pinsent then retained Mr. Morgan to defend this suit. 

— The case was vigorou>ly contended for Pinsent for two or three days, 
Appel- and then Pinsent stated that he did noo see way he should defend the su»t 
L.ATE further, or som-ting to that effect. At one of the interview’s between 
Civil. Messrs. Morgan and Champion as to stopoing the insolvency, the latter 

- observed to the effect that the suit ought not to have been defended. 

8 M. 455. Therefore, both these gemletnen liave a professional interest in Pinsent 
and not unnaturally w’ould wish to see their client free from the burden 
of the [459] d images and cos^s. The arrangement for the transfer would 
place the pow^r of relieving Pinsent in the hands of the Bank, which 
Mr. Morgan was advising, and enable the Bank bo realise from Crinus. If 
this was pirb of the real obiect of the transier, I am nob prepard to say 
that Section might not aoply as a transfer substantially for the benefit 
of one de'eii laub. But both these gentlemen say that Miey had no such 
object in view as to throw t ie ohuh on Criups and hereby save their 
clienr Pinsent. I cannot say that [ am preua'-ei b> draw an inference 
from the facts wnicli are contrary to these positive sta'ements. Moreover, 
the amount is unuaid to the Bank. Mr. Morgan states that he thought 
Mr. Champion was acting m the matter on his own behalf, as costs were 
due to liim hv Pinsent for wnich Mr. Ghainpion had a lien on the 
deeds enti listed by t le Bank to l^insentto realise debts. Mr. Champion, 
however, admits he acted as Attorney for Pinsent, though he also aomd 
for him>elf. and was paid by the Ihink the amount of his lien. Bub 
though there may nob liavo been any definite intention to releise Pinsent 
and throw onufi on Oripps, yet it is, I i.hi ik, clear that such will be the 
result if the Bank as tran-fei co is allowe 1 to issue execution. It is clearly 
for the interest of the Bank not to execute the decree agaiilst uroperty of 
Pinsent, as he is so deeply indehte 1 to them. Thi-? consoler ition, with 
circums'ances I shall presently mention, raise in my mind a serious 
question whether I ought, within the discretion given by Section 232, to 
see fit to allow the transferee to issue execution. As between Cripps on 
the one ban I and Pinsent on the other, the latter is the person who ought 
to hear bue dimagHs and costs, and nob Oripps. As regards the plain^riff 
in the action, all defendants were liable to the plaintiff for damages and 
costs, as they improperly int‘ifered with the uUintiff’s proparty; but 
Pinsenn was the person in wliose godowns the property of the plaintiff 
was, to recoviH’ which the suit was necessary, and Pinsent I'esisted the 
plaintiff’s rlgnt to recover. The circumstances I referre‘1 to above, and 
the facts of this case as appear on the evidence before me, are as 
follow :— 

“Plaintiff, at the instance of Venkatasami and Cripps, ths dubash 
of Pinsent, brought indigo to the godown of the latter for examination 
by him, and, if he apuroved of it, tha’- price should be settled aud 
plaintiff paid out ofalvances made by Pinsent to [460] Venkatasami. 
Then plaintiff put his lock on the golovvii, and though the indigo was 
examined and partly packed for shipping, plaintiff was no’ paid and 
would nob let the goods be rimoved until he was paid, hs never was paid, 
and brought thi-i action t) recover ic against Venkatasami, Crip »s, and 
Pinsent, and afterwards against F Cripps. It aopearel on the adm'ssion 
of Pinsent that he refused to make any advance to Venkatasami, and, 
at the instance of Mr. Willis, he agreed, however, fchar. this should bs 
done, viz., that Venkatasami should assign plaintiff’s goods (as if his own) 
to Cripps, and that then he (Pinsent) should give bo Oripps a warehouse 
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receipt, stating that Cripps ha^l deposited these goods in Pinsent’sgodown, 
and that lie IPinsenn) held them, and then ilian Cripps might, on deposit 
of the transfer of the goo la and iiis (Pinsent’s) warehouao receipt and on a 
promissory note, raise from tho^^ldL•as Dank lis. 5,000. Acf*ordingly 
Pinsent personally approved of the iissignmont of the goods from Venkata- 
6 am\ to Cripps, and he (Pinsent) signed the waroliouso certificate of the 
deposit of the indigo as if ivcoived hy him from Cripiis. and iliereuoon 
the 5,000 rupees was got from the Madras Bank. When the monev 
was received by Cripps, he gave it to Venkatasami, and 3,500 
of it were applied to release some indigo of Kondava in Pinsent’s 
godowu, which he refused to give possession of until ho was paid. 
The next day, or a few d^ys after payment, Koii'iaya’s indigo was 
shipped through Pinsent and a bill on L >ndon lor the amount and for 
other goods was negotiated hy Pinsent. Tlie amount so raised has 
passed through Pinsent’s books, and the entries oi it were prove.1 before 
me. Pinsent said he did not know iiersona'ly tliat any portion of the 
money was paid to release Kondaya’s indigo: lie was to'd it was; and he 
says that the entry in the book was made wi'hou'-. his kiiowij ice and 
was afterwards . corrected : but while I was trying tlie suit. ir.-ial not 
appear that the entry was so corrected. It was p!a*n th.it Pinseu^ got 
at all events to the value of Rs. 3,500 of the Hs. 5,000, though it also 
aopeared that Venkrttasami g-ive Cripps Rs. 300 or Rs. 500 out of the 
Rs. 5,000 for some commission due to him. Pinsent did not af er vards 
pay any part of that Rs, 5,000, but it was paid partly bv R. JP Cripps 
to the extent of Rs. 1,000 and Rs 4,000 was lent to iiim by P. Cripps ou 
the deposit of the documents of transfer of the good■» and the warehouse 
receipt. 

[461] " The plaintiff demanded oosses-iio’i of the indigo from Pinsent, 
but he declined to give it up, though he ha i not paid an\thing on foot of 
it, and he admitted tlut he directed that a lock, covered wi h ck'th wich 
was put on the doors of llio go lown where the indig > was, fovciblv sti uck 
off by nis dire-tions and in his pre'Cnce, was plaimiff’s lock. Wlien the 
suit was first file i, VenkaUsami, Cripps. and Pmsent were defendants, the 
Bank of Madras wer^ then made defend'nrs as holding tue warehouse 
I'eeeipt and tr.ms'er and promissory note o Cripps But ' he Bank required 
Cripps to pay, and he did so, and then F. Cm ps wa-i made defendant, .-^n 
injunction was granted against the defendants Venk+iasami. Criups and 
Pinsent forbidding the removal of the goods, and at that time Pinsent s ud 
he had no interest on the goods, except as warehouse-keeper. However, 
he afterwards defended the suit and proi racked r.he hearing hy his resistance 
until he, on the last day, withdrew. Pinsent was, therefore, the nerson 
principally concerned in the ille-ial endeavour to i*awn the plam’ilt s goods. 
He approved of the false transfer by Venkatasami and give thw false 
warehouse certificate ; hutook the benefit of the loan on plaintiff s g )od9 
to the extent of Rs. 3,500 ; the transaction passed througli his books ; and 
he shipped the iodigo released with the Rs. 3,500 and never paid any part 
of it. He defended this suit and was the cause why it became necessary. 
As regards Cripp'< he acted in the transaction as the servant of, and for, 
Pioaent. I do nob consider that the receipt by Cripps of Rs. 300 from 
Venkatasami for some dent due for commission out of the Rs 5,000 should 
lead me to believe that Criups ac^ed fraudulently. I think he only acted 
illegally in raising the money by the direction of Pinsent. 

“Neither Cripps nor Venkatasami appeared by Counsel to defend the 
suit—Pinsent did. As I have already observed Pinsent is the person as 
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between him and Cripps and Venkatasami who ought to pay the costS/ 
The suit was one ex delicto, and there can be no contribution. 

“ Though the Bank have pnid the money, they have accomplished the 
main object they had in doing so. If they bad asked Pinsent to allow 
them to pay it for him and charge him for it, I have little doubt 
he would have readily assented, and they could then debit him 
with this amount and have his security for it. The recovery of 
this money, paid to avoid the insolvency of Pinsent, was [462] a 
secondary object with the Bank, and they selected the mode of 
taking a transfer of the decree at the a<lvice of their Solicitor, who was 
aware of the facts as to Pinsent's conduct and that he was the master of 
Cripps and the person who directed Cripps to act illegally as regarded 
plaintiff's goods and was the real cause of the suit. If the Bank are now 
allowed to issue execution in this suit, can there be a doubt that Cripps 
will be proceeded against and that Pinsent will be allowed to go free ? It- 
is the interest of the Bank that this should be so, as Pinsent is so deeply 
their debtor. A transferee of a decree is not entitled, as a matter of right, 
to execute the decree. In ordinary eases where there is no doubt in case 
of the payment of the full amount to the decree-holder, the Court would 
make the order. Bat in a case where I cannot bub feel that the 
assignment which enables the Bank to apply will, if carried out by 
them, release the person who really ought to pay the damages and costs 
and throw that burden on another. I do not think I ought to interfere 
or grant this motion. 

‘‘The first proposal that the insolvency should be prevented was made 
by Mr. Champion, the Attorney of Pinsent, and no doubt in the interest of 
Pinsent. Mr. Cliampion says that he did not propose thaf. the decree 
should be transferred. It was, of course, greatly for the benefit of Piusent 
to release him from practical arrest and prevent the insolvency, and still 
more to have an arrangement between him and the Bank, his largest 
creditor. Though the Bank acted in view to protect their own interest 
mainly, as they have accomplished thaft ol)ject, and as the whole proceed¬ 
ing is one which was. as a matter of fact, a benefit bo Pinsent, and the 
levying this amount of the decree from Cripps would still further benefit 
Pinsent, I think it would be inequitable on the facts to allow the Bank to 
levy the amount, not from the person who really ought to pay, but from 
his dubash, Cripps, who became liable to the nlaintitf’s claim of damages 
and costs by doing the acts which Pinsent for his own benefit and 
purpose required him to do. I have already pointed out that Mr. Morgan, 
the Bank’s adviser in the matter, was the Attorney for Pinsent in the 
action and in the arrangem^pt to transfer. I do not doubt that for the 
great benefit conferred on Pinsent by releasing him from the practical 
arrest and cousequent insolvency, the Bank will not find much difficulty 
in getting Pinsent to acknowledge liability for the damages and costs. 

[463] “ I refuse the motion, but without costs. The point is novel." 

The Bank appealed. 

Mr. Grant, for the Bank. 

Mr. Shaw, for Cripps. 

JUDGMENT. 

The judgment of the Court (TURNER, 0. J., and Hdtchins, J.) was 
delivered by 

Turner, 0. J.—With the highest respect for the opinion of the 
learned Judge, we are unable to see that sufficient grounds exist for refusmg 
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-the transferee of the decree permission to eKeoute it in its own name. 
Indeed all that would be done by refasing nermission would be bo compel 
the Bank bo execute in the name of the original decree-holder. 

The facts are these : the Bank desired to impede the execution of the 
decree against Pinsent, as it might drive him to the Insolvent Court, and, 
having ascertained that Oripps was of sufficient substance to answer the 
decree, the Bank purchased the decree. 

It was originally represented that the Bank was merely a benarni 
holder for Pinsent, in which case the cder of the Judge would, of coui'se, 
have been most prooer. The benefit which indirectly accrued to Pinsent 
had not, however, the effect of denriving the Bank of its right to enforce 
the decree against Oripps or the thir.l judgment-debtor. It is not shown 
that the judgment-debt had been satisfied by payment. 

If it had been, of course the Bank could not be regarded as the trans¬ 
feree of an existing decree and therefore could uot be allowed to execute 

it. 

In the events which have happened we do not find any ground which 
would justify us in refusing the apolication. 

The order dismissing the application is therefore reversed, and the 
^ipplication for permission to execute is allowed. The appellant must 
recover his costs of the original application and of the appeal from the 
respondent Cripps. 

Solicitors for the Agra Bank: Barclay it Morgan. 

Solicitors for Cripps : Grant and Laing. 
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[464] APPELLATE CIVIL. 

Before Sir Charles A Turner, Kt,. Chief Justice, and 

Mr. Jusice Hutchins. 


MiraBIVI and another {Plaintiffs Nos. 1, 2), Appellants v. 

VfiLLAYANNA AND OTHERS {Defendants), Respondents.* 

[1st May, 1885.] 

XJustom-Practice^Labis-^Ravuthans of Pnlgat ^Muhamm<ida)i rct'ujion—Hindu 
Haw of inheritance Exclusion of widow and daughters by sons —Evidence necessary 
to support valid custom. 

A claim by the widow of S. Ravuthan, a Labi of PaUat, aad her daughters 
for their shares of big estate under Muhimoitdan Law wa^ opposed by other 
members of the family, who pleaded that, according to a special custooi obtain¬ 
ing among the Kavutbans of that part of the country, adopted from Hindu Law, 
females are excluded from inheritance if sons or sons’ sons exist. In two instances 
it was proved that women of this class had obtained shares under Muhammadan 
Law by suits without this plea having been put forward. 

The District Munsif described these cases as interruptions and found on the 
evidence that the custom was proved. 

On appeal this decree was confirmed by the Subordinate Judge, 

Held, that no valid custom was established by the evidence. 

A custom to be valid must be consciously accepted as having the force of law. 

1P.,99M. 24 f97) = l6 M.L.J. 3; R.. 19 B. 429 (45S) ; 8 Ind. Gas. 897 (902) = 4 B.L, 
R. 88; 16 Ind. Gas. 641 (652) =6 8.L.R. 1 (24).] 


* Second Appeal 11 of 1894. 
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This was an appeal from the docre-a of C. Ramachandravyar, Subor¬ 
dinate Juds^e of South Malabar, confirming the decie^^ of B. Kamaran 
Nayar, Di-?trict Munsif of Tetn^*lprom, in suit 240 of 1882. 

The facts necessary for the purpose of this report appear from the 
judgment of the Court (TaKNER, C. J. and Hutchins, J.). 

The Acting Advocate-General (Hod. H. H. Shephard) and Gopalan 
Nayar, for appellants, 

Mr. Branson, for respondents. 

JUDGMENT. 


The parties to this appeal belong to a Ravuthan family of Palgat. 
The appellants are one of tne widows of Sheithu Ravuthan and her 
daughters ; the respondents, the son and other [465] representatives of 
the same deceased person, and the sons, widow, and daughters of his 
brother. Appellants sue 1 for partition of the property. Respondents 
pleaded, inter alia, a special custom among the Ravuthans of that part of 
the country restricting females to maintenance and marriage expenses where 
there are sons or son’s sons. Both the Courts below have found in favour 
of this custom and have dismissed the appellants’ suit for partitiou. The 
question before us is whether there is evidence on which such custom 
could reasonably have been found to exist. 

It is not contended that these Ravuthans are not in other resoects 
governed by the Muhammadan Law. What is alleged is that, though 
following the law of their religion generally, they have adopted this prin¬ 
ciple of the exclusion of {►•males, from the Hindu Law, subject to the 
qualification that there are sons or sons’ sons, and that the custom has 
been so universally recognised among them as to have the force of law. 

It must be admitted that instances have been adduced in which the 
claims of daughters and sisters to a share have been ignored, or they 
have been allotted maintenance, though the cases mentioned by the 
Judge of a partition in the father’s lifetime are not inconsistent with 
Muhammadan Law. There are also cases in which married daughters 
have been treated as estranged from the family. But instances of this 
kind will be found to occur where there is no doubt that the family is 
governed by pui'e Muhammadan Law. Indeed, in many parts of the coun¬ 
try it is unusual for Muhammadan ladies to insist on their unquestioned 
rights. They will often prefer being maintained by their brothers to 
taking a separate share for themselves, and when they are married the 
marriage expenses and presents are often, by express or implied agreement, 
taken as equivalent to the share which they could claim. Moreover, 
Muhammadan females are so much under the influence of their male 
relations, that the mere partition of the property among the males with¬ 
out reference to them cannot count for much. A single instance to 
the contrary would outweigh many such partition deeds when the exist¬ 
ence of a binding custom is in question. Instances to the contrary 
have been established, and notably two suits in which women of the class 
in question have recovered their shares, and the custom now set up was 
not even pleaded againsc them. The District Munsif describes these 
[466] instances as iuterruptions ; but, in our opinion, they deprive of all 
force those partition deeds and other similar agreements in which volun¬ 
tarily, or for some consideration, or under advice of mediators, the females 
may have simply abstained from pressing their claims. 

The evidence of the Kazi of Palgat is peculiarly noticeable to show 
that what the respondents assert as a custom is a mere practice, more or 
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less oocamon, and that it has not tlie characteristic of a penuine custom, 
Via., that it is consciously accepted as having the force of law. 

The judgment of Mr. Justice Innes (1) is certainly valuable evidence 
in suDport of the custom ; but it could not bind tlie present parties even 
if it had been affirmed on appeal. But, as the Subordinate Judge has 
shown, the appeal was not dismissed on the merits, but settled by a 
compromise in which substantial provision was made both for the plaint¬ 
iff’s unmarried sister and for his widowed sister-in-law, and nguinst 
that judgment there are those just mentioned which awarded shares to 
female plaintiffs. 

With some reluctance we have come to the conclusion that the 
decrees below cannot be maintained. They must be reversed and the 
suit remanded to the Court of First Instance for decision on the merits. 
We are nob to be understood as declaring that the plaintiffs are absolutely 
entitled to their full legal shares of the whole property. It is in evidence 
that two of the younger ladies have been married and received portions. 
It may well be that these portions were paid in full discharge of their 
claims on the estate, and the evidence that these Ravuthans lean toward 
Hindu usages renders this not improbable, though it fails to establish a 
custom having the force of law. 

The costs hitherto will abide and follow the result. 


S H. 467. 

[467] APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and Mr. JuUice 

MuUusami Ayyar. 

ViRBSA AND OTHERS {Plaintij^a), Appellants v. TataYYA AND 

OTHERS [Defendants), Respondents.'*^ 

List April, 1885.] 

Fishery—Tidal river — Prescription. 

The right of the public to fish in tidal waters in Britisb India may be curtailed 
by an esclusive privilege acquired by grant or prescription by certain persons 
within certain limits. 

Such an exolusive privilogs being an infringement of the general rights of the 
public, could be acquir^^d by a period of enjoyment wbicn would suffice for tbe 
acquiaition of an easement against tbe Crown. 

[H.F.. 390. 53 (57'=16 C.W.N. 972 = U Ind. Cas. 180; R., 32 M. 43 (44. 46); 27 
M. 661= U M.L.J. 248 (273) = I Weir. 405.] 

This was an appeal from the decree of W. J. H LeFanu, District 
Judge of Kistna, dated 15bh February 1884, reversing the decree of 0. S. 
K. Krishnamma, District Munsif of Masulipatam, in suit 828 of 1881. 

The plaintiffs, fishermen living at Kondangi on the banks of the river 
Upputeru, sued for the removal of fishing stakes and nets erected by the 
defendants contrary to the alleged customary right of the plaintiffs, and 
for a perpetual injunction against the defendants, prohibiting them from 
placing stakes and nets in tbe river above the plaintiffs’ stakes and nets. 
The District Munsif decreed the claim. 

On appeal the District Judge dismissed tbe suit. 

* Second Appeal 478 of 1884. 

(1) In Oivil Suit 6 of 1877 in the High Court. 
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The material portion of his judgment was as follows:— 

" It may be, as stated in the Lower Court’s judgment, that there is 
evidence that no one except the members of the four villages in question 
for sixty years planted stake-nets in the Upouteru : but population has 
increased, fresh villages have sprung up, and what is a right at common 
law, accruing to each individual at bis birth, cannot be annihilated by 
any such possession. It is possible that no one but the residents of a 
certain village may, [468] for a long series of years, have used a certain 
highway: but the highway being open to all, this would not avail them 
to restrict any person not belonging to their village from using the said 
highway. 

“The right to catch animals/crtg nature of the creek in question is a 
I'ight be'onging to all, subi'^ct to the restriction contained in the maxim 
‘ sic utere tno ut non IcBdaa alieno,' and, when equal rights conflict, the way 
out of thediLmma is, not to rob one party of their rights, but to find some 
modus uiuc/icfi, some plan whereby, by mutual concsssion, the owners of 
these rights may exercise their rights without, as far as may be possible, 
infringing the rights of others. 

This is a suit for a perpetual injunction, and, if plaintiffs fail, there 
is an end of the suit ; had there been a prayer ‘ for such relief as the Court 
thinks fit to grant,’ I would have s^ent down an issue to find within what 
distances and at what hours the rioarian residents of the Upputeru can 
put down stake-nets with the minimum of injury to the existing rights of 
the sever^tl villages. This is the general rurporh of the issue which I 
would have proposed. It would no douht be subject to modification, but 
as it is impossible to send it down, the point need not be considered. 

The facts necessary for the purpose of this report appear from the 
judgment of the Court (TURNER, C.J., and MUTTUSAMi AYTAR, J.). 

Anandacharlu, for appellants. 

Subbaraywlu and Gopalackaryar, for resDOodeabs. 

Appellants’ pleader referred to Baban Mayacha v. Nagu Shraviicha 

(1) and Angell on Water Courses, p. 73. 

Respondents’ pleader cited Lord Rioers v. Adam'i, (2) Einpress v. 
Chant Nayiah, (3) and Lutchmeeput Singh v. Sadaulla Nushyo. (4). 

JUDGMENT. 

In the district of Kisbna there is a lake named the Kolleru, whence a 
stream, the Upputeru, takes its rise and flows into the sea, being through¬ 
out its whole course tidal. At a distance of from 6 bo 8 miles from the 
head of the Unputeru is situiteda village named Kondangi, the resideuca 

of the plaintiffs (appellants). ^ , « rifiQl 

At a particular season of the year, viz., from the beginning of 
the rainy reason to the end of harvest, fry of fish bred in the lake and m 
sundry irrigation channels which empty themselves into the U^uberu 
pass down the river towards the sea and .are intercepted by 
placed across the river by the inhabitants of certain villages on the ban 

of the stream. 

The plaintiffs in this suit claim that there appertains bo the resiaenw 
of Kondangi. by immemorial prescription, a right to place stake-nets 
the river in the neighbourhood of their village, and to prevent any o 
person from placing similar nebs at any point between their village an 
place at which the stream issues from the Koll eru lake. They QpmP _ 

(1) 2 B. 19. (2) 3 Ex. D. 361. 13) 2 0. 354. (4) 9 0. 698. 
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that in 1880 the defendants infcerfovod with the oxorcisn of this right and 
eteoted stake-nets so as to intsnuot bho freo passage of tho fry to tho 
nets at Kondangi. They prayed for nn order for tho roiiioval of the 
nebs placed by the defendants and Cor a perpetual injunction to rosl-rain 
them from replacing such nets. 

The defendants who appeared an I opposed the uluin set up sovoral 
defences; the defendants 1—5 pleuled that they had for tlurty years 
erected stake-nets at their village, Sunnainpudi; thev denied tliat the 
plaintiffs enjoyed an exclusive right t^ the lisliery he*.woon Kondangi and 
the source of the Uj^puteru ; and tnoy a’so c mtondcd iliit if t!ie plaintitts 
had any right it was not injured l)y their a;t. inasmuch as tliero were 
irrigitioa chau.i.ls below the point at which their net^ wore PiACQf*- 
whence frv might pass to Kondangi. Tne 8(.li. llth, 14r.h. 16th. 17th, 
18bh, 20th and 27bh defendants corn-ended that they had an equal right to 
fish with stake nets with the plaintiffs, and tiiat their nets were placed 
at a distance of 8 miles from Kondangi an i could not intovforo with any 

right claimed by the plaintiffs. . v 

The Munsif, Mr. 0. S. R. Krishnamma, m a very able judgment, dis¬ 
cussed the nature of the claim made by the plaintiffs, and held that it was 
one of which the law would take cognisance. 

Finding that for upwards of six^y years the plaintiffs Iiad enjoyed bho 
exclusive right claimed by them, an t tha;. they had resisted successfully 
attempts to inierfere with it afrer th it period, that the acts of the dofend- 
ants, or of some of them, of which the plaintitTs complained, practically 
deprived the plaintiffs of the benefit of their fishery, and that they had been 
committed in and subsequent to October 1880, he granted the injunction 
prayed. 

[ 470 ] On appeal the Judge, while he considered it proved that the 
plaintiffs had enjoyed a customary right of fishing with siake-nets ac 
Kondangi, held that they had nob proved they had an exclusive customary 
right to the fishery between their village and tho souce of the Urputeru. 
He regarded a decision passed by the Munsif in original suit No. 162 of 
1877 as conclusive on that point, bub. without basing his judgment on this 
ground and allowing that there might he evidence that for sixty years 
before 1876 no one except the residents of the plaintiffs' village had 
such nets in the Upputeru at are above the plaintiffs’ village, he licld that 
the right bo fish in a tidal stream was a right belonging to all men. and 
that no one could be denrived of it by any such prescription or custom as 
was claimed by the plaintiffs. At the same time probably m reference to 
the decision in Baban Mayacha v. Nagu Shravucha (l), he mtimabod that 
if the plaintiffs had nob asked for a perpetual injunction, but for such reiiei 
as the Court thought fit to grant, he would have sent down an issue to 
ascertain within what dislaoces and at what hours the ripaiiiin resi en s 
of the villages above Kondangi could put down stake-nets with a mmimun 
of injury to the existing rights of the plaintiffs aod the inhabitants of three 
other villages below Kondangi to whom the nlamtiffs concede the posses¬ 
sion of a right of fishing further down the stream. , . - .• 

Although the general if not the universal law of civi!i;cea nations 

recognizes in all citizens a common and general right of fishing in tlie sea 

and in all bays, coves, branches and arras of the sea and in all navigable 

and tidal waters (Angell. ch. 3. S 65 n). this right within the territorial 

waters may be restrained or regulated by the *«^*s!ature^ and i^may jje 

_ _ * ^ ^ ^ 

(1) 2 B. 19. 
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1885 curt^iiled by an exclusive privilege acquired either by grant or prescription 
April l. by cercain persons wibhi:j certain limits. TIi'S exclusive privilege may 

- apply to all fish to be found within such limits and to all methods of 

Appel- fishi ng or onlv't» i-ertain kinds of fish or a certain method of fishing. 
LATE Ina^nuich as the property in the soil is presumed to vest in, the sovereign 
Civil, power on behalf of the public where private ownership of the soil is not 
— proved, the right to fish in the waters which flow over it can be asserted 
8 M. 467. in England only in virtue of a grant from the sovereign power or bv 
such a degree of exclusive [470 use and occupation as is sufficient to 
raise a presumption that such a grant has been made though not now 
appearing. 

Sir William Blackstooe proposis to confine the term free fishery to 
an exclusive rigiit. of fishing in a public river. This use of the term has 
not been adopted bv othe" authorities ; but ir. seems there is nodifierenca 
between the opinion of Blackstooe and ocher lawyers that it is a royal 
franchise and was so regarded in all countries where a feudal policy pre¬ 
vailed—(I Stephens Blackstone, p. 679). 

In England the importance of urot cting the common right of all 
classes to fisli in public waters was sj highly regarded, that by Magna 
Chaitathe prerogative of the Sovereign to make such grants was restrain¬ 
ed. And in the reign of Edward I a statute was passed which prohibited 
the total interruption of navigable streams by the erection of weirs or 
other machinery for fishing. 

In England, then, such a prescription in public waters must be 
founded on immemorial use and occupation, and in the case of navigable 
stre«ims the maintenance of a fishing weir which interrupts navigation 
cannot be claimed, if there is evidence that it came into existence 
subsequently to the statute of Edward I. In this country we know of 
no law which prevented the Sovereign from making a grant of a common 
of fishery. There is no Itw, nor do we know of any custom, which 
distinctly determines tne period of exclusive possession necessary to 
prove a title by prescription to such a common of fishery ; but as an 
infringement on the general rights of the public it is clear that the right 
could bia-quired by a period of enjoyment which would suffice for the 
acquisition of an easement against the Crown. 

In the case now before us, if the plaintiffs established as the 
Munsif found that for sixty years they had enjoyed the exclusive right of 
fishing with stake-nets in that portion of the stream which lay between 
their village and the lake, and that when their right was invaded, they 
had successfully resisted the invasion and enjoyed and maintained their 
exclusive right up to the period which is asserted as the date of the 
cause of action, it appears to us they would have been entitled to the 
relief they claim. 

The evidence adduced by the defendants showed that from time 
to time attempts have been made by persons who were not residents of 
the villagfr^s in which the plaintiffs admit a right of [472] fishery exists, to 
establish their common law of rights of fishery in Upputeru. On two 
occasions, rt^., in September 1868 i»nd again in April 1871, the then 
Collectors had, it would appear, expressed an opinion that the fishery 
was open to the publi&. In 1870-71 the Government had leased the 
fishery in the Upputeru, and their renters or sub-renters practised fishery 
with stake-nets; but at the instance of the local fishermen, the lease was 
withdrawn and its issue was characterised by the Board of Revenue as 

m 
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oppressive (Board's ProoGOoiiij^s, No. ‘i7'2, tlatod ‘iSfch March 1873—0.0., 
dated 7tb April 1875). 

In November 1875 the Collector ordered the Kykalur Sub-Maj^istrate 
to remove the stake-nets wliich were hxed in otlier than the custouniry 
places (exhibit B). 

On the 3rd November 1870 the Collector published a notice prohibit¬ 
ing persons from placing staUe-notsin places where it was not usual to 
place them (exhibit D), and certain persons were punished for a disobedi¬ 
ence of this order (exhibits E, F, G and H). 

Some of the defendants, heling themselves aggrieved by the notice m 
the gazette of June 1876, instituted original suit 162 of 1877 against the 
Collector praying for a declaration that the order was invalid so far as it 
affected ihe construction of stake-nets at Sunnanipudi : and the District 
Munsif, although he found that the praclice had its origin only in 1871, 
held that the Collectors order was uUra.vires, and gave theinhabiianbs of 

SuDDampudi a decree. , ■ • a: , 

This decree obviously could not bind the present plain tills who weie 

no parties to that suit. t > ■ i n 

We see nothing in the proceedings now on tlie record which could 

deprive the plaintiffs of the right claimed by them if it be found that they 

had established it prior to 1868. 

But, assuming that the plaintiffs had not established a right to such 
a common of fishery as they claimed, they may have established a right 
to a fishery of such a nature that they are eniitled by custom to 
prevent the exercise of a similar riglit by any other persons within a 
distance, which would necessarily injure the exercise of the right by tlm 
plaintiffs. The learned judgment of tlie late Chief Justice of Bombay in 
the case to which we have already referred establishes that a fishery 
common to the public [473] may be used subject to such regulations as 
are essential for its enjoyment by members of Uie public. 

In the case now before us, if it be shown that the nets of the defend¬ 
ants, or of any of them, are placed in such a position as to destory the 
benefit the plaintiff's would derive from ihe stake-nels erected at tbeir 
village, although the Court would not be justified in granting an injunction 
to the full extent claimed by the plaintiffs, it might possibly find the 
plaintiff's entitled to an injunction of a more qualified character. As yet 
the Appellate Court has pronounced no judgment upon the facts, and it 
would be premature for us to do more ihan iodicate what we believe to 

be the law. ^ r 

We shall set aside the decree of the Judge and direct a rehearing oi 

the appeal. 

OlOITbe costs of this appeal will abide and follow the result. 
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APPELLATE CIVIL. 

Befotc Mr. J^islice Hutchins and Mr. Justice Brandt. 

Sankaeavadivammal {Defendant No. 7), AjrpeUant v. Kumarasamya 
{Plaintiff), Respondents [10th and 25th April, 1885.] 

CivilPioceciare Code, Sections22i, 331, 332—on compromise—Execution against 
imrty to suit, not party to compromise—Resistance to execution^ Procedure. 

In a suit for partitioo a compromise was enterei into by all the parties except 
S. and a decree obtained ou the terms thereof. In execur.ioQ S was dispossessed 
and presented a petition to the Court, obj^ctins that the decree was not binding 
on her. The petition was rejected : 

Held, that the objection raised by S ought to have been investigated under 
Section 244 of the Code of Civil Procedure, and that S was entitled to appeal 
against the order rejecting the petition. 

[Diss,. 23 A. 346 i350) ; 30 C. 134 (137)=r> C.W.N, 10 (12) ; Appr., 23 M. 3G1 (366) 
(F.B.) ; R., 17 B. 49 (52) ; 2 O.C. 51 (55).] 

This was an appeal against the order of .1. C. Hughesdon, District 
Judge of Tinnevolly, confirming an order of the Subordinate Judge, 
K. R. Krishna Menon, in execution of tho decree in suit 37 of 1882. 

Appellant was defendant No. 7 in that suit, which was brought for 
partition of family property by the resoondent, Kumarasamya [474] Pillai, 
against his brothers Defendant No. 7 was the mother of the other 
parties to the suit and claimed to be entitled to a portion of the property 
in suit. The parties, other than defendant No. 7, compromised the suit 
and a decree was passed on the terms thereof behind her back. Execu¬ 
tion having issued, defendant No. 7 was dispossessed of certain property. 
She thereupon presented a petition to the Court objecting that the decree 
could not bind her, and praying that the delivery of possession of the 
property made by the amin might be cancelled. 

This petition was heard with others presented by the plaintiff and 
another defendant in the suit. 

The Subordinate Judge held that, as defendant No. 7 had no possessory 
or proprietary right under Hindu Law, she could not present a petition 
under Section 332 of the Code of Civil Procedure and that Section 244 
was not applicable. 

On appeal the District Judge referred to Venkatamnial v. Aiidyappa il) 
and rejected the appeal. 

Defendant No. 7 appealed on the grounds— 

(1) that she was not bound by the decree ; 

(2) that she could not be dispossessed under the decree. 

With this appeal defendant No. 7 also presented a petition under 
Section 622 of the Code of Civil Procedure against the order of the 
Subordinate Judge. 

Balaji Ran, for appellant. 

Bhashyam Ayyanqar, for respondent. 

The Court (Hutchins and Brandt, JJ.) delivered the following 


* Appeal against Appellate Order 2 ol 1885. 

(11 6 M. 130. 
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JUDGMENTS. 

Hutchins, J. —The only ditliculty in this case is duo to the irrogulai 
manner in whioh all the procoodings have been conducted in the Sub¬ 
ordinate Court. The doubt is wliother the appellant is not in this 
dilemma— either she is nob a party and cannot anneal, or she is a party 
and therefore bound by the decree. The respondent admits that her con¬ 
tentions have not been properly disposed of. but relins on this dileraooa. 

The suit was brought by one of appellant’s sons for partition. Her 
defendant-sons said she held possession of some of the oroperby and she 
was made defendant No. 7. She claimed to bo m possession of some 
and entitled bo a share of all; admittedly she [475] is entitled to main¬ 
tenance and her claim to maintenance ought to be provided foi in 
any decree distributing the property. An issue was f^'^nied with regard 
to her claim, but. instead of proceeding to trial, the other defendants and 
the plaintiff appear to have come to an arrangement beliind her hack, and 
a decree, purporting to deal with all the property and to bnid the appel¬ 
lant as one of the parties thereto, was passed behind lier back and without 

her appears, the first time she knew of this decree was when 

an amin came and sought to eject her in execution.^ She at once put in a 
petition No. 323, setting out the above facts, and it is on that petition, and 
others less material, that the Subordinate Judge’s order was passed But 
that order entirely ignores the facts relied on and the material contention 
that the decree cannot affect or be executed against the appellant, lb 
treats the appellant nob as a party-defendant, but simply as the mother of 
the contending brothers, and it deals with her claim as if it had been made 

under Section 332 by one not a party to the suit. • • , 

The order of the District Judge in appeal also passes over the principal 
grounds in tbe anpeal petition; but it is possible that the case was present¬ 
ed in a different light in the argument. 

It seems to me that the question between the plaintiff and his mothei, 

the appeUant. whether she can be turned out in execution is clearly one 
relating to the execution of the decree, and as such to be determined undei 
Section 244. I also think that the defendant No. 7 is a party to the 
decree, although it would apparently satisfy the terms of the se'dnon >f she 
were a party to the suit only and not to the decree. Of couiso it is uue 
that a party to a decree is generally bound by it and cannot ' 

but here the apoelkot took the first opportunity of conteDding that she 

was not bound by it, and asked the Subordinate Judge to dejude that she 
could not be bound by it. This she was competent to do by 
petition raised the point and the Subordinate Judgewas ® 

it The way in which he ought to have determined it is quite clear, me 
com“e\ehind her back%annot possibly affect her pos.^on nor ca 
the decree, whioh on its face has no basis beyond an agreement between 
other parties. The decree is a nullity so far as defendant No. 7 is 
and thn matter in dispute between her and the plaintiff h,.8 still to be 

determined as an issue in the regular suit. . , t 

[476] The result would probably have been the same if the suit had 
been abandoned against defendant No. 7 and her petition could have been 
dealt with under Section 331. She would then have been a person, other 
than the judgment-debtor, claiming m good faith to be m possession and 
entitled to hold possession till her maintenance had been provided for. 
There is no doubt that as against her sons her maintenance is a charge on 
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all the property. The dispute woul-! have had to he registe-ed and tried 
as a regular suit, and the only questio \ for us would have been whether 
there was such material irreguldr.tv in the order of the Subordinate .Judge 
as to .]ustify o jr interference under Section 622. 

The apDe.l must he allowed, the orders of the Courts below reversed, 

and the Sub rdinato Judge directed to r-^store the case bo his file and 

pass fresh orders The respondent (plaintiff) wid pay the appellant’s 

costs throughout, except that the revision eetitim will be dismissed with¬ 
out costs. 


T J brought in the Court of the Suborlinate 

• u geo Titmevelly in which the plaintiff (respondent) sued various 
members of his family for partirion of family property. The appellant, 

mother of the plaintiff and o; her parties, was admitted to the suit as ilefend- 
ant ISo. 7 at her own request, in order that she might establish her 
right to possession-for her life at least-of some three acres of land, 
ot which she alleges she is in possession, and of a part of a house, in 
heu of, or as, maintenance. The members claiming partition put in a 
razmama, under which it was mutually agreed that thev should each 
take a certain share of the property in suit. The appellant was no party 
to that razmama. Decree was pass#»d in accordance with the b«rms of 
the razmama m which, and in the decree passed in accordance therewith, 

theie IS no reference to. nor adjustment of. the claim of the appellant; 

but in the heading to the decree the names of all the parties on the 

^ that of the appellant, appear. When one or more of 
the sharers under the den-ee applied for ascertainment division and delivery 
ot his or their shares, the appellant; objected bv means of a petition in 
execution, that, inasmuch as she was no party to the decree, it could 

nob e e^a y executed so as to affect her interests in any way or to deprive 
her of possession. 

The Suborlinate Judge in effect Hllowed her objection in so far as 
It related to possession of a part of the house in which she [477] resided 

'!u" ^^'ound that “ she has, of course, a 

ighttoliveinthefamily-houseanfi to her exorcise of that right,” and 
that the pla,mtiff (her eldest son) does not object;” but as to the land, 
t^bough there is no express order, the Subordinite Judge must be taken to 
have disallowed it on the ground that “ under the Hindu Law the mother 
has no possessory or proprietary right in the family property, and what 
she has is only a right to maintenance.” 

On appeal against that order the District Judge rejected the appel¬ 
lant s petition on the ground that the order of the Subordinate Judge 

7ndyZpa(lf with the decision in Venhitammal v. 

It is contended on behalf of the appellant that as she is a party to 

the suit m which the decree was passed, any question arising between her 

an ano er p^rty to the suit and relating to the execution of the decree 

can an determined in execution-orocee lings ani noc otherwise. 

sow ether or not the appellant is a partv to the decree by reason 

of her name apnearing in the heading thereto, the vakil for the acpeUant 

appeared to be m some doubt, and also as to the result, if it were held she 
was or was not a party. 

For the lespondent it was contended that there is no appeal in this 
case, e a ppellant not being a party to this decree, or that if she is a party 


(1) 6 M. 130. 
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to Iheaeovee, she is t>oend by it, and her only remedy 

Court whioh passed tire decree lor a review or amendmen « « 

and that it she is not a part.y to the decree, her ° ^ ^ 

suit, or to make a claim or ohjeotion as a person not a paity to the dec.ee, 

"'“’Si-rtomtuiatlt'« appellant to have the ohiection 
raised bv her heard and determine 1 under Section '244 ‘he wording ol he 

between them without reference to he treated as one 

accordance [478lwith such Jigreement, the decme 

entitling them to partition of their shares, subjec-. * fu-in fhis 

3L,a?aT,l£..‘S~ 

’’“"wTth these observations I would set aside the order of the Lower 

^lTs!ltwero\'dTd^no'l^eaf^^^^ 

the a;pehant's claim. I would, except as repards the -vision r«t,t,omalbw 
tried to execute it as against her. 

8 M. 478. 

APPELLATE CIVIL. 

BeMe Sir Charlen A. Turner, Kt., Chief M,ce. and Mr. JuUice 

Hutchins. 


1885 

APRIL 35. 

Appel¬ 

late 

Civil. 

8 M. 473. 


Kahuthasami {.Defendant No. 1), 1885 ] 

[Plaintiff), Beepofdmt.* [9th January and 27th April. 

,eden^ption-Second suU to redeem-CM Procedure Code, 

A deorea obtain^ by a f'anraue*‘tv Wm^nct hfving been 

t«r]\x"eeS”e/y%C:, a purcbaeer of the eqnily of redemption sued the 

mortgagee to redeem : 

Held, that this suit o^,^ 5 ,„,dra 7 »i (J.L.R.. 6 Mad.. 119) approved, 

diaseoted Irom. ___ 


• Second Appeal 733 of 1984- 
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[Overruled. 25 M. 300 (325) (F.B.); F., 15 M. 366 (.371) ; R., 21 A. 251 (261) • 24 A 
44 |G4» iF B.) = 2l A.W.N. (1901) 194; 13 B 567 (570); 16 B. 243 (249-; 19 M 
40 (.on (F.B.); 21 JI. 18 (24); 3 0 C 371 (380) (F.B.) ; 93 P.R. 1903 (F.B )» 
104 P L.R, 1903= 133 P.W.R 1903; lOO P.R. 1905 = 16 P.L.R, 1906.] 

This was an appeal from the decree of T. Ganapathi Ayyar, Sub¬ 
ordinate Judge of South Tanjore, dat'>d2lsb April 18S4, conarming the 
decree of S. Subbayyar, District Munsif of Tanjore, in suit 33‘2 of 1882. 

Tlie plaintiff. Jaganatha Pillai, alleged that a certain garden had 
been mortgage 1 by its owner, Rangisami, to defendant No. 1, Karutha- 
sami Vandayan, and was in hD possession. That one Panchanadayyan. 
the father of defendants Nos. 3, 4, 5, bought the said garden at a sale in 
execution of a Small Cause Court decree against Rangasarai in 1877, and 
in 1879 brought a suit to redeem the mortgage and obtained a decree 
directing that the property should be delivered up to him on payment of the 
mortgage debt. 

That in 1880 Panchanadayyan sold his interest to defendant No. 2, 
who tninsferred tlie same to plaintiff on 5th June 1882. That plaintiff 
attempted to execute the decree obtained by Panchanadayyan, but, 
as no transfer of the decree had been obtained, the Court by an order, 
dated 18th November J882, refused to allow him to execute the decive. 
The plaintiff, therefore, claimed either to be allowed to redeem or to be 
declared entitled to execute the decree obtained by Panchanadayyan. 
Defendant No. 1 pleaded. inUr alia, that the plaintiff had no cause of 
action, and that his remedy was to execute the former decree, and that 
execution of the said decree was barred by limitation. 

The District Munsif hold that the former decree, being merely decla¬ 
ratory, was no bar to the suit and decreed redemption, citing Sami v. 
Somasundram (l). 

On appeal this (decree was confirmed. Defendant No. 1 aoDealed to 
the High Court. 

Mr. Wedderburn, for appellant. 

Sadagopachariyar, for respondent. 

For apiaellant it was contended that the decree in the former 
[480] suit, though not framed in the manner now prescribed by Section 86 
of the Transfer of Property Act, 1882, was, nevertlieless, a decree which 
could have been executed, and that Sections 13 and 244 of the Code barred 
this second suit, for which there ought not to have been any necessity if 
plaintiff had obtained a transfer of the former decree. 

If this was not so, any number of suits might have been filed, and 
any number of decrees given for redemption. 

The fact that the former decree could not now be executed ought 
not to affect the question. The mortgage was merged in the decree. 
Higgins case (2), Kingv. Hoare (3), Anrudh Singh v. Sheo Prasad (4), 
Sheik Golam Hossein v. Alla Rukhee Beebee (5), Doobee Singh v. Jowhee 
Ram (6), Gan Savant Bal Savant v. Narayan Bhond Savant (7). 

[The Chief Justice referred toCooteon mortgages and to the practice 
of the English Court of Chancery (see Chapter 84, Sections 3, 7, 13).] 

The only procedure which can be followed in India is that laid down 
by the Code. 

For the respondent Sami v. Somasiindram (1), Periandi v. Angappa (8) 
were relied upon. 

!!! ^ (3J 13 M. & W.-494. (4) 4 A. 481. 

(8) f N.W.P. (1868) 381. (7! 7 B. 467. 
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The Court: (TURNER, CJ., ami IIuTCHlNS, J.) dolivored bho following 

JUDGMENT. 

The appellant relies on the cases of iShcik Gholnm Hoosein v. Alla 
Bukhee Beebee (1). Anrudh Simih v. Skeo Prasad C‘2j. and 0-m Savant 
Bal Savant v. Narayan Dhond Savant (3). In the lirst of the cases cited, 
the original suit was not, strictly speaking, a suit for redemption, but a 
suit to recover property on whioli the mortga'ie <lebb had, it was alleged, 
been discharged. The decree was absolute and not conditional. In 
Anmdh Singh, the facts are nob reporled. It is only stated that the 
Court followed the decision in Sheik Golani Tloosetn v. Alia hiikhee 
Beebee, It may be presumed the facts of the two cases were similai. It 
may be admitted that the decision of tho High Court of Bombay is in 
favour of the appellant, but Mr. Justice Kemball apparently relies on the 
decision in Sheik Gholam Hooscias case witliout noticing tho difference 
^481] between the case decided in the Allahabad Court and that which he 

was considering. 

In the case before us, Panchanadayyan, in December 187J, obtain¬ 
ed a decree in original suit 224 of 1879 for the recovery of the mort¬ 
gaged property conditionally on his discharging the mortgaged debt ; l)nb 

the decree did not go on to declare that, if the condition was not fulfilled 
within a time limited, the suit should be dismissed and Panchanadayyan 
foreclosed. The rights of Panchanadayyan in the mortgag^^d property 
were sold by Panchanadayyan to the defendant No. 2 and by him to the 
respondent, who thereupon applied to the Court which passed the decree 
for redemption for leave to execute it. The Court refused the application 
as the decree had not been assigned to him. The respondent then iostituted 
the present suit in which he prayed that it should be declared that he 
was entitled to execute the decree in original suit No. 224 of 1879, or that 
it should be ordered that the mortgaged property should be delivered bo 
him on payment of the amount due on the mortgage. Before the trial of 
the suit three years had elapsed from ihe date of tho decree in original 
suit No. 224 of 1879, aod accordingly theMunsif awarded the alternative 
relief claimed and the Appellate Court affirmed the decree. 

In our judgment the relation on which the mortgagor and mortgagee 
stood to one another was not terminated by the decree. It vvas intend¬ 
ed by the decree that it should be terminated on the happening of a 
certain event, which event has not occurred The relation then still 
exists, and the right to redeem is inseparable from the relation so long as 
it exists. An unexecuted decree for partition would not alter the relation 
of the members of a joint family. The estate would still be joint and the 
right to obtain a partition would attach to it whenever a fresh demand 
for partition was made and refused. 

We dismiss the appeal with costs. 


1885 

APIIIL 97. 

Appel¬ 

late 

Civil. 

8 H. 478. 


(1) N.W.P. (1871) 62. 


M ni-42 


(2) 4 A 481. 
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8 M. 482. 

[482] APPELLATE CIVIL. 

Before Mr. Jnatice Mutiusavii Ayyar and Mr. Justice Hutchins. 


Kakuppan AND OTHERS {Defendants)y Appellants v. 

Ramas.ami {Plaintiff), Respondent.'"' [17th April, 1885.] 

f Procedure Code. Section 37 5 ^Compromise of suit—Conserit u'itlidraicn before decree. 

By an agreement made in writing, before the hearing, the parlies to a suit 
entered into a compromise by which the plaintiff agreed for consideration to 
withdraw (he suit. When the case came on for hearing, the plaintiff refused to 
fulfil his promise. 

The defendant having produced the agreement, the Munsif held that it must 
be enforced, and dismissed tbe suit. 

On appeal the District Judge held that the agreement could not be treated as 
a compromise, as the plaintiff did not consent, and remanded the suit. 

Reid, that the agreement could be enforced -Ruttonsey Lalji v. Pooribai (I.L. 
R.. 7 B-im., 304) approved. 

[P., 9 M. 103 (107); ftppr., 20 B- 304 (309); 24 C. 908 (P.B.) ; R., 19 M. 419(422) ; 
12 C.P.L B. 56 168 ); 12 M.L.J. 360 (362) ; 5 O-C. 49 (53) (P.B) ] 

This was an appeal against the decree of C. W. W. Martin, District 
Judge of Salem, reversing the decree of S. Manavalayyar, District 
Munsif of Salem, in suit 280 of 1883. 

Tbe plaintiff, Eamasami Goundan, sued the defendants, Karuppan 
and two others, to compel them to execute a conveyance of certain land 
which the defendants had sold and delivered to plaintiff. 

The defendants pleaded that the matter in dispute had been settled out 
of Court after issue of summons, and produced a document stamped with 
an anna stamp purporting to be a receipt forEs. 100, executed by plaintiff, 
stating that he had transferred the land to the defendants and that he 
undertook to have the suit dismissed by presenting a petition for with¬ 
drawal. 

The plaintiff, admitting the genuineness of this document, objected, 
inter alia, that, as the consideration had not been paid, he was not bound 
by it. 

The District Munsif held that, as the money was placed in the [ 483 ] 
bands of a third party until plaintiff performed his part of the agreement, 
the agreement should be enforced, and dismissed the suit. 

The District Judge reversed this decree and remanded the suit on the 
ground that, as both parties did not consent, the document could not be 
treated as a compromise of the suit. 

The defendants appealed. 

Ramasami Mudalyar, for appellants. 

Sadagopacharyar, for the respondent. 

The Court {Muttusami Aytar and Hutchins, JJ.) delivered the 
following 


JUDGMENT. 

The District Judge has declined to adnoit evidence of an agreement 
out of Court whereby the respondent agreed to withdraw bis suit in 
consideration of a sum of Rs. 100 which is said to have been deposited 
for him with a third party. The question is whether an adjustment out of 


Appeal against Order 31 of 1886/ 
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Court of a pending suit is binding on tlio parties, or wlietber oithor party 
is at liberty to withdraw from such adjustment at any time l) 0 for 0 it has 
been formally a'»sented to in Court. 

The ciuestioD oarae before Mr. Justice Scott in HaUonsey Lfilji w 
Pooribii (1), and he held that no party was at liberty to withdraw from a 
compromise once unconditionally agreed to. It appears to us that this 
is the correct view, If a defendant satisfies the ptaintilf by an actual 
payment before the final heariii'i, it could not he C'>nton'lo<l that he is not 
entitle i to prove such satisfaction tiy the plaintiffs receipt if it is denied, 
and Section 375 puts an adjustmo it hy any lawful agreement on the 
same footing as a satisfaction. 

We set aside the Jud^ie’s decree and direct him bo rostire the appeal to 
his file and pass a fresh decree alter such inquiry a-? may seem necessiry. 


1888 
APRIL 17. 

Appel¬ 

late 

Civil. 

8 M. 482. 


8 U. 484 (F.B.). 

[484] APPELLATE CIVIL--FULL BENCH. 

Before Sir Ckarlea A. Turner, Kt., Chief Justice, Mr. Justice Kernan, 
Mr. Justice MutUcsavii Ayyar, Mr. Justice Hutchins, and Mr. Justice 
Brandt. 


IttiacHAN {Defendant No. 1), Appellant v. Yelappan 
and ANOTHErt {Plaintiff's Representatives), Respondents.* •• 

S'^rBD Kdtti AND ANOTHER {Defendants Nos. 3 and. 4), Appellants 

V. Kannan {Plaintiff No. 1), R€spondent.\ 

Kannachi and another {Plaintiffs), Appellants v. NakaYANA 

and ANOTHErt {Defendants), Respondents.\ 

VlBAN AlI {Defendant No. 6), Appellant v. Kunhamad and 

OTHERS {Plaintiffs), Respondents.l 

Raman {Plaintiff), Appellant v. Chathu and OTHERS 

{Defendants), Bespondents.W 

Rama and others, {Petitioners) v. Krishna {Respondent)*' 

Krishna {Petitioner) v. Nanu and another, {Respondents):'* 

[24th April, 1885.] 

Malabar Law—Karnavan, Decree against—Execution against tarwad properti/ Sale- 
Right of purchaser —Res Judicata ^Right of junior viember of tarwad not tinpleadea 
to contest sales of tarwad property in execution of decree against karnavan sued as 
such. 

When the katoavan of a Malabar tarwad has not been impleaded, as such, in a 
suit, and there is no’.hi')g on the faoe of the procoediogs to show that it was 
[485] i □tended to implead him in his representative character, tarwad property 
oannut be attached and sold lu execution of the decree, even tbougliii> is proved 
that the decree was obtained for a debt binding on the tarwad. 

Although the property of a tarwad may be attached and sold in execution of a 
decree when the karnavan is sued as representative of the tarwad, members of 
the tarwad who are not parties to the ptoceedinge and have not been represented 
in the maooee prescribed by the Code of Civil Procedure are not estopped from 

• Second Appeal 443 of 1883. § Second Appeal 442 of 1884. 

t Second Appeal 800 of 1083. i| Second Appeal 564 of 1884. 

\ ae-WQd Appeal 431 of 1884. If Owil Revision Petition 266 of 1884. 

•• Civil Revision Petition 279 of 1884. 

(1) 7 B. 304. 
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showing that the debt for which the decree wag passed was not binding on the 
tarwad. 

£Di38.. 20 M 129 (135» iP.B.l ; F.. 15 A. 405 '406) = 13 A.W N. (1893) 172 ; 17 M. 214 
(215); Appl., 13 M. 4S0 I4H3); Appr., 10 M. 79 (83) ; 15 M. 333 (334); R., 10 M. 
322 (3-26) ; 12 434 (437) ; 29 M. 390 (395) (F.B.) = 16 M.L J. 307 = 1 M.L.T. 

183:35 M. 685 (G91) = 10 Ind C-«s. 874 = 21 M LJ. 50R = (l9ll) I M.W.N. 
442 ; Cons.. 27 M 375 (376); D.. 10 M. 117 (120)=U Tod. Jur. 100=11 Ind. 
Jur 294 ; 10 M. 223 (225); 10 M. 355 (356); 16 M. 335(338) ; 1 M.L.J. 390 
(391) ; I L.B.R, 180 (182;.] 

Secoiid AppeChl No. 443 of 1883. 

Appeal from the decree of E. N. Ovevbuvy, Acting District Judge of 
South Malabar, confirming the decree of N. Sarvothama Bau, dated 30th 
September 1882. 

Mr. Brivison and Mr. Michell, for appellant. 

Sankaran Nayar, for respondents. 

Secoiid Appeal No. 900 of 1883. 

Appeal from the decree of T. von D. Hardinge. Acting District Judge 
of North Malabar, reversing tlia decree of B. D’Bozario, District Muosif 
of Pynad, dated 4th November 1880. 

Mr. Shephard, for appellant. 

Sankaran Naynr, for respondent. 

Seco)td Appeal No. 431 of 1864. 

Appeal from the decree of C. Ramachandrayyar, Subordinate Judge of 
South Malabar ; reversing the decree of B. Katnaran Nayar, dated 21st 
June 1883. 

Sankara Menon, for appellants. 

Sankaran Nayar, for respondents. 

Second Appeal No. 442 of 1834. 

Appeal from the decree of T. von D. Hardinge, Acting District Judge 
of North Malabar, confirming the decree of A. 0. Kannan Nambiar, Dis¬ 
trict Munsif of Kavai, dated 7th July 1883. 

Srinivasa Ran, for appellant. 

Mr. Branson, for respondents. 

Second Appeal No. 564 of 1884. 

Appeal from the decree of T. von D. Hardinge, Acting District Judge 
of North Malabar, confirming the decree of D. D'Cruz, District Munsif of 
Chavasheri, dated 7th August 1883. 

[486] AnaJitan Nayar, for appellant. 

Sankaran Nayar, for respondents. 

Civil Revision Petition No. 266 of 1884. 

Petition under Section 622 of the Code of Civil Procedure, against 
the order of N. Sarvothama Rau, District Munsif of Palgat, dated 25th 
March 1884. 

Sankaran Nayar, for petitioners. 

Sadagopacharyar, for respondents. 

Civil Revision Petition No. 279 of 1884. 

Petition under Section 622 of the Code of Civil Procedure against 
the order of N. Sarvothama Rau, District Munsif of Palgat, dated 18th 
June 1884. 


1885 

April 24. 

Full 

Bench. 

8 M. 484 
(F B.). 
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Mr. WeddcrbiiriiMid Sadaijopacharyar, for petitioner. 

Sankaran Nayar and Gopalan Nayar, for respondents. 

These oases were referred from time to time to a Full Bench for 
deoision. 

The facts and arguments appear sulhciently for the purpose of this 
report from the judgment of the Full Bench {Tuunek, C. J., KkRnan, 
Muttusami Ay?ar, Hutchins, and Brandt, JJ.) 

JUDGMENT. 


1888 

APRIL 21. 

Full 

Bench. 

8 H. 484 
(F.BO. 


In these cases the question lias been raised—under what circum¬ 
stances a decree passed against a karnavan of a Malabar tarwad will be 
binding on the other members of the tarwad who may not have been 
made parties to the suit, so that a sale in execution will convey the rights 
of the tarwad in the property sold in execution to a purchaser ? 

The customary law of Malabar vesting in the senior male or karnavan 
the management of the family property, an error unfortunately crept 
into the procedure adopted by the Courts of Malabar, and it was con¬ 
sidered not only that a karnavan might sue alone on behalf of the 
tarwad, but that he might be impleaded alone as representing the tarwad. 
Indeed, the practice seems to have gone further, and it has been supposed 
that a decree obtained against a person who filled the position of 
karnavan would bind the tarwad, although lie was not impleaded 
as karnavan, and although there was nothing on the face of the record 
to show that it was the intention of the parties that he should be sued 
in a representative character. Similarly it has been the practice to 
[487] treat a decree obtained against a person holding the position of 
karnavan as a decree against the tarwad, of which he was the managing 
member, and to bring to sale in execution of it tarwad properties, although 
there was nothing on the face of the proceedings to indicate the liability 
of the tarwad or that the judgment-debtor had been impleaded as repre¬ 
senting it. In Kombi v. Lakshmi (l) this Court pointed out that, in order 
to bind the members of a tarwad, the proper procedure was to implead 
all of them, though in cases in which the members of the tarwad were 
numerous, advantage might be taken of the provisions of the Code of Civil 
Procedure which enabled the plaintiff to bring before the Court certain 
persons to represent themselves and others, having a similar interest in the 
subject of the litigation. It is very possible that the error in procedure 
to which we have adverted had its origin in the inconvenience of implead¬ 
ing so numerous a body as frequently constitutes a Malabar tarwad, 
of whom some may be minors and some may reside at a considerable 
distance from the tarwad house. Nevertheless, when it is sought to bind 
persons by a decree or by an order made in execution of a decree, some 
grounds must be shown to justify the imposition of the obligation. 
Ordinarily no persons are bound by a decree who are not parties to the 
suit or proceedings, or who do not claim through or under persons who 
are parties to the suit or proceedings. The Privy Council has nevertheless 
recognised that, for certain purposes, the manager of a Hindu family 
sufficiently represents all the members of a family, if it appears on the 
face of the proceedings that he has been impleaded in that character. 

This is no doubt a concession to the inexperience in pleading w hich 
attended the constitution of regularly organised Civil Courts in this 
country, and to the extent to which the ruling of the Privy Council in the 
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1885 

APRIL 24. 

Full 

Bench. 

3 M. 484 
(F.B,). 


case to which we have alluded {Bissessur Lall Sahoo v. Maharajah 
Lachmefisur Singh (1) auihonses us to go, the circumstances of the Courts 
of Malabar appear to us to require us to go. Bub we cannot go further. 
No doubt it indicts some hardship on a plaintiff who has obtained a decree 
against a person holding the position of a karnavan, in the belief that he 
has thereby secured a remedy against the tarwad, to hnd that bis 
[488] decree is imperfect: it is a greater hardship on a purchaser at an 
auction sale held in execution of a decree of Court that he should find 
that the sale is not binding on the tarwad, But inasmuch as the recent 
amendment of the Procedure Code has declared that a sale in execution 
may be set aside where nothing passes by it, and in a sale in execution 
of a decree passed against a person who is the kurnavan, but is not 
impleaded in that chaiacter, no interest in tarwad property could be con¬ 
veyed, the purchaser will not be greatly injured. On the other hand, it 
would be extremely hard to hold that the members of a tarwad are bound 
by a decree or sale where they are not parties to tlie suit or proceedings, 
and where there is nothing to show that it was the intention of the 
person wbo procured the decree or sale to seek any remedy against them or 
to affect their interests. For this reason, it was held in Haji v. Atharar7ian{2) 
that where a suit was brought against a person who was karnavan of 
a tarwad but who was not impleaded as such, nor was the debt alleged 
to be a tarwad debt, a sale in execution of the decree would not bind 
tarwad property. Ib must ol cours^e be understood that where the 
members of a tarwad are not parties to the proceedings and have not been 
represented in the manner prescribed by the Code, they are nob estopped 
from showing tliat the debt was not a tarwad debt. 

We propose then to examine the circumstances of the sovoral cases 
referred to separately. 


Second Appeal No. 443 o/ 1883. 

In second appeal 443 of 1883, the plaintiff sues for a declaration that 
certain tarwad properby, which he has attached in execution of a decree 
obtained by him in suit No. 633 of 1876, but which bad been released 
from attachment on the objections of defendants Nos. 1 and 2, is liable to 
be brought to sale for satisiaction of his decree. It appears that defendant 
No. 3 was the karnavan of the tarwad, and that in 1865-66, he purchased 
several pieces of land at Court-sales and expended on the purchase about 
Rs. 9,000. Among the lands so purchased are the lands of which the 
plaintiff claims the sales. Although it is said that the lands were pur¬ 
chased with borrowed monies, ib is found by the Court [489] of First 
Instance and the Appellate Court that the lands in suit were purchased 
for, and are the property of, the tarwad. 

We have then to consider whether the decree obtained by the plaint¬ 
iff confers on him a right to bring the property to sale. 

That decree was passed on a bond executed by defendant No. 3 in 
November, 1872. The bond purports to have been executed for the sum 
due on settlement of account, and the plaintiff’s case is that the account 
related to a bond-debt created by the defendant No. 3 in 1867, when he 
borrowed Bs. 1,000 on the representation that he wanted the money to 
deposit it in Court iu respect of a purchase of lacd at a Court-sale: and it 
appears that about that time defendant No. 3 mace such a purchase, and 
the Court of First Instante and Appeal have found it is sufficiently proved 

(1) G 1. A. 233 (23'iJ. l2) TsM. 512 (514). 
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that the laud was bought with the money boirowod. The del'ondauts 
Nos. 1 and 2 oonteodeJ that tliey could not bo bound by the acts of 
defendant No. 3 in November 1872, because tlioy hud given notice in the 
gazette that they revoked any autliorii.y defendant No. 3 enjoyed to 
manage the tarwad properties and they had ulready instituted a suit 
No. 120 of 1872 for his removal from tlie otlice of karnavan. That suit 
was eventually withdrawn on a compromise. *ind it was not until 1875, 
that defendants Nos. 1 and 2 eventually obtained a decree in suit 263 of 
1875 for the removal of defendant No. 3 from his oliice The Courts of 
First Instance and Appeal have held that the>'e circumstances were in¬ 
sufficient to invalidate the obligation created by defendant No. 3 >0 the 
plaintiff as regards' defendants Nos. 1 and 2, and finding that the ulaintifl' 
lent his money in good faith, and that the money was used for the benefit 
of the tarwad, they have held that the ulaimiff is entitled to bring to sale 
tarwad property to satisfy the decree he had obtained in original suit 633 
of 1875 against defendant No. 3. 

On appeal it is urged that defendant No. 3 was not impleaded in that 
suit as karnavan. and that there is nooning on the face of the proceedings, 
to show that he was impleaded in a representative character. 

This cannot be controverted. In reference to the observations wo 
have made, we must bold bliat the property of the tarwad cannot bo made 
liable to the decree, and reversing the decrees of tlie Courts halo v, we must 
dismiss this suit, but, under the circumstances, without costs. 

Secoiul Appeal No. 900 of 1883. 

[490] In second appeal 900, plaintiffs and defendants Nos. 1 and 2 
were members of a tarwad, and they have sued for a decree declaring 
that certain tarwad properties mentioned in the plaint are nob liable to 
sale in execution of decrees obtained in Small Cause Court case 1167 of 
1880 against defendants Nos. 1 and 2 by defendant No. 3, and in Small 
Cause Court case No. 980 of 1879 by defendant No. 4 against defendant 
No. 1. 

Small Cause Court case 1167 of 1880 was brought against defendant 
No. 1, who was karnavan, but was not so described in the suit, and 
against defendant No. 2, another member of the tarwad who was 
described as anandravan. 

It is shown that the bond on which the suit was brought was executed 
to secure a loan obtained by defendants Nos. 1 and 2 for reconstructing 
the tarwa<l house which had been destroyed by fire, and that it was 
written by another anandravan who is dead. 

The circumstance that defendant No. 2 was impleaded as anandravan 
appears to snow that it was the intention of the defendant No. 3 lo im¬ 
plead the defendants Nos. 1 and 2 as representing in that suit the other 
members of the tarwad, and agreeably to the principle we have laid down 
we consider it may be held the tarwad properties are liable bo sale in 
satisfaction of the claim. 

In Small Cause Court case 980 of 1879, the present defendant No. 4 
sued defendant No. 1, but did not- describe him as karnavan, and there is 
nothing in the proceedings in that suit which are produced to us to show 
that the defendant was impleaded as karnavan or sued for a tarwad debt 
as the representative of the tarwad. 

The debt was contracted for the rent of two parambaa (gardens) which 
the defendant No. 1 held on verumpatam (simple lease). 
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We must hold that the tarwad properties are not liable to sale in 
execution of this decree. 

The appeal in so far as it relates to the defendaut No. 3 will be decreed 
and tlie suit dismissed with proportionate costs in all Courts. In respect 
of the claim of the defendant No. 4 the appeal will be dismissed and the 
decree of the lower appellate Court affirmed but without costs. 

Second Appeal No. 431 of 1884. 

[ 491 ] In second appeal 431 of 1884 the plaintiffs and defendants 
Nos. 2 and 3 are members of a tarwad. The interest of the tarwad in csrtain 
property was mortgaged by the plaintiffs and defendants Nos. 2 and 3 
jointly on kanam for Rs. 2,478 to defendant No. 1 who held possession as 
mortgagee, but granted a lease to the karnavan at a rent equalling the inter¬ 
est he was entitled to receive on the kanam. 

The interest was allowed to fall into arrears, and the karnavan in whose 
name the lease was granted died, whereupon defendant No. 1 instituted a 
suit 553 of 1877 against defendants Nos. 2 and 3 and the plaintiffs, and 
recovered judgment on their karnavan’s engagement to pav rent. 

In liquidation of the ju Igment debt the plaintiffs and defendants Nos. 2 
and 3 executed a deed of further charge on the properties, and defendants 
Nos. 2 and 3, who had become managers of the tarwad property, executed 
another engagement to pay rent equal to the interest on the original kanam 
and further charge. Again default was made, and defendant No. I brought 
original suit 564 of 1880 ag linst defendants Nos. 2 and 3 on tbe eogage- 
ment made by them, and obtained a decree. 

It may be observed that defendant No. 2 was the karnavan and the 
defendant No. 3 the senior lady of the family, and it has been stated, 
and probably correctly, that she took part in the execution of the rent 
engagement, and it is argued that sho was included in the suit 564 of 1880 
as a representative of the family. 

Both the Courts have held that tbe debt was, in fact, a tarwad debt 
contracted for the benefit of the tarwad, but in view of the fact that the 
plaintiffs were not parties to original suit 564 of 1880, the Munsif held 
that the tarwad property cannot be brought to sale, but the appellate 
Court reversed that decree. There is nothing on the face of the decree to 
show that the defendants Nos. 2 and 3 were sued as representing the 
tarwad: on the contrary, it appears they were sued on their personal 
undertaking. The decree of the appellate Court is reversed and that of 
tbe Munsif restored but without costs. 

Second Appeal No. 442 of 1884. 

In second appeal 442 of 1884, the plaintiffs sued for the cancelmenfi of 
sale of a paramba and a house in execution of the decree [ 492 ] in Small 
Cause Court suit 768 of 1881 obtained by the defendant No. 6 against 
defendants Nos. 1 to 5, tbe karnavan and the senior anandravans of the 
plaintiff’s tarwad. 

It has been found by the appellate Court, and for- sufficient reasons, 
that the debt was in fact a tarwad debt, viz., a debt contracted by the 
defendants 1 to 5 for interest on a kanam which they had executed to the 
defendant No. 6 to discharge a debt previously incurred by them in the 
purchase of certain properties for the family and for other family purposes. 

It appears froui the plaint that, although the defendant No. 1 was 
not described as karnavan, the other four defendants were described as 
anandravans. 
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We consider it sufficiently appears that tliey wore sued as representa¬ 
tives of the family, and that the sale ought not to be set aside. 

The apoeal must be decreed, and the decrees of the Courts below 
reversed nnd the suit dismissed with costs in all Courts. 

Second Appeal No. 564 of 1884. 

In second appeal 564 of 1884 the plaintiff sues to obtain a doolaration 
that certain tarwad property attached by him in execution of decree in 
original suit 429 of 1879. but released on the application of the defendants 
Nos. 2 to 6 is liable to sale for the satisfaction of the decree. 

It appears that in 1874 defendant No. 1, who is the managing 
member of the tarwad to which he and the other defendants belong, bor¬ 
rowed Rs. 100 from the plaintiff and executed a bond pledging the family 
property as security for the repayment of the loan. It is alleged that the 
object of the loan was to make a payment to induce a former karnavan of 
the family to retire from its management, because he w'as injuring the 
interest of the family by mismaoagemeot. Both the Courts find that 
there is no evidence that the former karnavan was guilty of mismauage- 
meot, and they have come to the conclusion that the object of defendant 
No. 1 in inducing the lata karnavan to retire was that he himself might 
secure the position of karoavan. 

It does not appear that the suit was brought against defendant 
No. 1 in his representative character, nor that the debt was a debt 
[ 493 ] created for any necessity binding on the family. The tarwad pro¬ 
perty is not liable to sale. 

The appeal fails and is dismissed with costs. 

Civil Bevision Peiiiion No. 279 of 1884. 

Id this case a decree had been obtained against a person who was 
the karnavan of a tarwad, but who bad not been impleaded as karnavan 
or otherwise as representing the family, nor is there anything on the face 
of the proceedings to show that the decree was obtained against the defend¬ 
ant as representative. 

The tarwad property was attached in execution of the decree, and 
certain of the anandravans objected to the attachment, but their objections 
were overruled. Two other anandravans then presented an objection, and 
the Munsif, having his attention called to the case of Venkata v. Kaveri (l), 
held that the family property was not liable and released the attach¬ 
ment. 

In our judgment he was right in so doing, and even if we had had 
power to interfere under Section 622, Civil Procedure Code, we must have 
supported the order. The application is dismissed with costs. 

Civil Bevision Petition No. 266 of 1884. 

The application in civil revision petition 266 of 1884 is presented 
against an order disallowing the objection of the anandravans in the case 
mentioned in civil revision petition 279. We have no power to interfere 
under Section 622, Civil Procedure Code—the petitioner’s remedy is by 
suit. The application is dismissed but without costs. 
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[494] APPELLATE CIVIL. 

Before Mr. Jmtice Muttusami Ayyar and Mr. Justice Hutchins. 


San.tivi {Petitioner) v. Ramasami (Bcspondent).'^ 

[17th April, 1885.J 

Ciri! ]>roccdure Code, Sections, 244, 583, 622— for rateable distribution byaeditor 
rejected—Sum detained in Court, pending application to High Court—Application 
rejected—Interest on sum detained claimed in execution—Procedure. 

In execution of a decree by R, S, another creditor, claimed a rateable share 
of the proceeds realized. His claim was rejecied. Pendiug an application to 
the High Court under Section 622 of the Code of Civil Procedure to set aside this 
order, the share claimed by S was detained in Court at his request. The High 
Court rejected the application of 8, and R took out execution for the costs in¬ 
curred therein, and for interfst on the sum detained in Court at the request 
of S: 

Held that the interest could uot be awarded to R in execution of the decree 
for costs. 

[R., 11 M. 220 (229) lF.B,) = 12 lud. Jur. 49.] 

This was a petition under Section 622 of the Code of Civil Procedure 
against an order of H. T. Knox, District Judge of North Arcot, dated 21st 

January, 1885. . y, 

In execution of the decree in suit No. 2 of 1879. in the District Court 
of North Arcot, Kotha Sanjivi Chetti, the petitioner, claimed to be entitled, 
as a creditor of the judgment-debtor, to a rateable distribution of the 
proceeds realized in execution of the decree by the respondent, Kotha 
Ramasami Chetti. His claim was rejected, but pending an application to 
the High Court under Section 622 of the Code of Civil Procedure to set 
aside the order rejecting his claim, the rateable share claimed by Sanjivi 
was detained in Court at his request. The High Court having rejected the 
application for revision, Ramasami took out execution for Rs,^ 38-11-0, 
the costs awarded to him in the matter of the petition to the High Court 
by Sanjivi, and for Rs. 216, interest on the amount detained in Court at 
Sanjivi's request pending his application to the High Court. Sanjivi 
tendered Rs. 38-11-0, but objected to pay the interest claimed. 

[495] The District Judge held that the claim was in substance a 
claim for mesne profits, and that it could and ought to be decided in execu¬ 
tion under clause (c) of Section 244 of the Code of Civil Procedure, and 
that as Ramasami had been kept out of his money by the action of 
Sanjivi, he was entitled to interest. 

Sadodopacharyar, for petitioner. 

Bhashyam Ayyavgar, for respondent. 

The Court (Muti’USAMI Ayyar and HUTCHINS. JJ.) delivered 
following 

JUDGMENT. 

The share which would have fallen to the petitioner, if a rateable 
distribution had been allowed, was retained in deposit on his application, 
pending his revision petition to this Court, asking that such a distribution 
might be ordered. That revision petition, however, was dismissed and 
the money has been paid out to the respondent—the question is whether 
the Judge bad pow er by a summary order to award interest on the amount 

* Civil Reyision Fetiliou 81 of 18S5. 
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for the time it was retained in Court at petitioner’s request. He had no 
jurisdiction under Section 244, for the parties are competing creditors and 
not parties to any suit. Section 583 has no application, for the High 
Court simply dismissed the revision petition. The order under which the 
money was retained was unconditional, and it was not competent to the 
Judge to add to it or to direct, when tlie stop order was withdrawn and 
the money paid, that it should be paid with interest. The respondent’s 
remedy, if any, would be by regular suit. 

We set aside so much of the District Judge’s order as awards interest 
and direct the respondent to pay the costs of ibis application. 
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[496] APPELLATE CIVIL. 

Before Mr. Justice Eeman and Mr. Justice Hutchins. 

Thanakoti and others {Plaintiffs). Appellants v. Muniappa 

AND OTHERS {Defendants)^ Respondents.^ 

[4th March, and 25th April, 1885.] 

Ciml Procedure Code, Section 13, explanation 5. 

In 1881 A sued B, C, and others for damages for the loss of bis crops by the 
diversion of a watec-cbanoel by tbe defendants. A claimed a right, common to 
himself and other raiyats of hia village, to use tbe water during tbe day-time 
under bn arraoeement by which B. C, and the other defendaots in tbe suit were 
entitled to use tbe water during the night time. The suit was dismissed. 

Id J882 A and four other raiyats, not parties to the former suit, sued B C, 
Snd thirteen others, not parties to the former suit, for a decree declaring that the 
plaintiffs were entitled to the eirclusive use of the water in the channel by day. 

Tbe Lower Courts Jield that the suit was batted by Section 13 of tbe Code of 
Civil Procedure : 

Held, that as between the plaintiffs other than A and the defendants, and as 
between A and the defendants other than B and C, the suit was not barred by 
Section 13 of tbe Code of Civil Procedure. 

[R., 33 C.905 (912)*10 C W.N. 867 ; 2d M. 23 (32); D., 6 G.W.N. 178 (180); 16 
C.P.L R. 161 (162).] 

This was au appeal from the decree of C. W. W. Martin, Di.%trict 
Judge of Salem, confirming the decree of H. Krishna Rau, District Munsif 
of Dharmapuri, in suit 476 of 1882. 

The facts necessary for the purpose of this report appear from the 
judgments of the Court (KbrNAN and HUTCHINS, JJ.). 

Bkashyam Ayyangar and Kaliana Ramayyar, for the appellants. 
Ramachandra Rau Saheb, for respondents. 

JUDGMENTS. 

Hutchins, J.—This is a suit brought by five raiyats of Chandra- 
puram to establish an arrangement whereby the water of a certain 
cbaonel is reserved for the nanjai lands of Chandrapuram during the 
twelve hours of the day, but for the gardens of Chandrapuram and 
another village during the night. The plaint alleges that since June, 1881, 
tlie defendants have shut off the waters of the channel from both nanjai 
and garden lands of Chandrapuram and have been using them exclusively 
for the garden lands of the other village and of a third village named 
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Agaram. Boih the [497] Coui-ts below have found that the claim is 
m judicata by the decree of the same Munsif in original suit No. 82 of 
1881. 

That was a suit brought i)y the present plaintiff No. 3 against two 
of the present defendants and others to recover damages on account of his 
croDS having withered in consequence of the present defendants Nos. 1 
and 13 and the other defendants in that case diverting the channel now 
in (luestiou in the day time of the 5th July. 1880, when under the alleged 
arrangement it was the turn of the then plaintiff to have the water. The 
two defendants who are defendants in this case, denied the arrangement, 
and contended that the village of Agaram was also entitled to the use of 
tlie channel by day as well as by night. The first issue framed was 
whether the then plaintiff \vas entitled to the water during daytime to 
the exclusion of the defendants. This issue was found against the plaint¬ 
iff and bis suit was dismissed. 

There is no doubt that as between him. that is the present plaintiff 
No. 3, and the defendants arrayed against him in that suio, including the 
present defendants Nos. 1 and 13. the finding of that issue is res judicata, 
and conclusive. But as between the other plaintiffs and the defendants, 
even including defendants Nos. 1 and 13, the finding will not be res 
judicata, unless it is shown that those plaintiffs were sufficiently repre¬ 
sented by plaintiff No. 3 and the other defendants by Nos. 1 and 13. 

The former suit was brought by plaintiff No. 3 personally for damages 
caused to himself by the loss of his own individual crop. It was brought 
after Section 30 of the Civil Procedure Code came into force, but it is 
not pretended that there was any permission of Lhe Court to enable tbe 
then plaintiff to sue. or the then defendants to be sued, on behalf of other 
parties interested in establishing or denying the same arrangement, or 
that there was any notice of the institution of the suit to parties so 

interested. 

The .Munsif relies on explanation 5 to Section 13 of the Code, bub the 
then plaintiff, although he alleged a private right which he claimed to have 
in common with others, did nob claim it on behalf of those others, but 
sued for damages caused to himself individually by the infraction of that 
common right. Neither with reference to Section 30. nor under the law 
as it existed before the amendment of the Code, was the suit a represen¬ 
tative suit brought by the then plaintiff on behalf of himself and others 

interested. ^ 

[498] The District Judge on the other hand relies on the words for 
any of them ” in Section 13. “ No Court shall try an issue decided in a 

former suit between the same parties, or between parties under whom they 
or any of them claimed.” We have already shown that this is not a suit 
between the same parties, although one of the plaintiffs was a party to the 
other suit, and none of these plaintiffs claim under him ; and it seems quite 
clear, “ parties under whom they or any of them claim,” is to be be cons¬ 
trued with reference to the preceding words “the same parties,” so as to 
include the representatives of any in the term “ parties.” On the Districfc 
Judge’s interpretation it would be opsn to a plaintiff to estop all his oppo¬ 
nents by joining as defendant the representative of one against whose pre¬ 
decessor he had obtained a decree. ., 

The dismissal of the suit as res judicata is wrong, and we set aside 
the decree of the Lower Appellate Court and remand the suit for a decision 
on the merits. The eosts of this appejal will abide and follow the result- 
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KbRNAN, J.—As between Vedanta Ayyangar, the plaintiff No. 3 
(plaintiff in suit 82 of 1881), and such of the defendants to the latter 
suit as are defendants in this suit, the plea of res judicata ia a bar to 
plaintiff’s claim. It makes no matter that in this suit tiie plaintiff No. 3 
asks for a declaration not asked for in the former suit. He could have 
asked for it in the former suit if his claim was good. The matter in issue 
in this suit and in the former suit is directly and substantially the same in 
respect of plaintiff No. 3, and the defendants to this suit who were defend¬ 
ants to suit No. 82 of 1881. As between those parties, Section 26 will 
apply, and this suit may be dismissed as between those parties. 

Bub when the record is so far cleared, there still remain for decision 
rights not yet tried as between all the plaintiffs and such of the defend¬ 
ants as were not defendants in the former suit, and as between all the 
plaintiffs, except No. 3, aud all the defendants in the suit. 

These rights have not been determinedj the Courts below having 
disposed of the case upon an erroneous view of the coostruction of Section 
13, explanation 5. Both Courts decided that because plaintiff No. 3 claimed 
a right in common with the rest of the plaintiffs—that is, because this 
right put forward by the plaintiff [499] No. 3 was, in suit No. 82 of 1881, 
held to be uofouuded—therefore, the other plaintiffs in this suit are barred 
from bringing this suit. 

Now in Suit 82 of 1881 plaintiff No. 3 did not pub forward any 
claim as being claimed in common with the other plaintiffs. No doubt 
he stated that he was one of the villagers, but his claim was made 
exclusively for injury done to himself. His claim to the right of water 
was plainly a claim in common with other villagers, bub he did not put 
forward their rights, though, if he succeeded, they would have probably 
been benefited. Now, unless the other plaintiffs were aware of the suit 
of plaintiff No. 3 and authorized him to ma'ae the claim for them (of 
which there is neither allegation nor evidence), plaintiff No. 3 would 
have had no authority bo claim on their behalf so as to bind them from 
afterwards bringing tbeir own suit. One party having a right in common 
with others is not at liberty or authorized to sue in his own name to 
establish the right of the others except by their authority. Explanation 6 
must be read with the provisions of Section 30 and the principles bo be 
found in that section. If that section had been followed, which it was 
not, then the other plaintiffs would be bound. 

The words " any of them ” in Section 13 do not affect the case. 
Those words refer to any of the parties claiming under any party bound 
by the former proceeding. 

As bo limitation, if plaintiffs' claims are good, there may have been a 
new obstruction or interference, with their rights in 1881 aud afterwards 
up to the filing of the suit. Therefore this question of limitation must 
be tried. The decrees of the Munsif anii of the Lower Appellate Court 
are reversed and the case remanded for trial, it having been disposed of 
on a preliminary point. 


1886 

APRIL 95. 

Appel¬ 

late 

Civil. 

8 M. 496. 


341 



mn 

MAKCH 19. 

Appel¬ 

late 

Civil. 

s u. 900. 


8 Mad. 500 IKDIAN DECISIONS, NEW SERIES [Yol” 

8M. 500.' 

[500] APPELLATE CIVIL. 

Before Mr. Justice Muttasami Ayyar and Mr. Justice Hutchins. 

Lakshmakka and another iDefe^idants) v. Bali (Plaintiff).'^ 

[5th and 19th March, 1885.] 

Regulation IV of Village Munsxf — Jurisdiciion—Power to transfer suits. 

Id a suib under Regolaiioo IV of 181G. tbe defendant having objeoted to the 
Village jVIuDsif trying tbe suit on tbe ground of personal hostility, the Munsif 
transferred the suit to another Village Munsif : 

Held that this transfer was illegal. 

Per HUTCHINS. J. 

Scmblc .—In such a case the Village Munsif should report the facts to the Dis-, 
trict Court., and the District Judge should transfer the case for trial to another 
Village Munsif. 

These cases were referred to the High Court by W. F. Grahame^ 
District Judge of Cuddapah. 

The facts necessary for the purpose of this reoort appear from the 
judgment of tbe High Court (Muttusami Atyar and Hutchins, JJ.). 
Srirangacharyar, for plaintiff. 

Defendants were not represented. 

JUDGMENT. 

Hutchins, J.—In these cases one Bali Eeddi sued two persons, 
Lakshmakka and Ramasami, respectively, tor Rs. 18, being tbe value of 
manure agreed by them to be delivered in respect of certain houses said 
to have been built on the plaintiff's land. The Village Munsif gave 
judgment for Rs. 12 in each case. The District Judge has referred the 
decrees‘as illegal on the ground that, although there is no evidence that 
the Munsif acted with siich corruption or gross partiality as would entitle 
the District Court to interfere under Section 29, Regulation IV of 1816, 
the property which the Munsif “ thought fit to divide into two parcels, 
each w'orth Rs. 18, is really one,” and the splitting of the claim was in 
order to clutch a jurisdiction which he did not really possess. 

[501] On referring to the pleadings I find a separate contract alleged 
with regal’d to each defendant, and that neither defendant set up the plea 
which has now been raised before tbe District Judge. Tbe evidence taken 
by the Village Munsif shows that the two defendants between them have 
three houses, and whether these are held by them jointly or severally, the 
objection that the two suits were in respect of the same house cannot be 
raised now, nor is there anything to support the statement that the Munsif 
thought fit to divide the property. «. 

There is, however, an entirely different ground for bolding that tbe 
Munsif bad no jurisdiction. The parties reside within tbe jurisdiction of 
the Village Munsif of Mamillapalle, before whom the suits were originally 
instituted. The suits were transferred by him to the neighbouring Munsif 
of Utkur, and it is the Munsif of Utkur who has passed the decrees. The 
transfer is said to have been made by an endorsement of tbe Munsif of 
MamillaDalle. The reason for tbe transfer does not appear ; but it was not 
because the Munsif was himself a party: probably it was because the 
defendants in their written statements objected to bis trying the cases 
himself, as he was their enemy. _ 

* Civil Revision Cases 897 and 398 ol 1884. 

342 



LAKSQMA.KKA V. BALI 


8 Mad. 502 



Seobion 5 of the Regulation empowers Village Munsifs to try suits the 
Talue of which does not exceed Rs. 10, and this limit has since been 
raised to Rs. 20. Section' 8 prohibits a Village Munsif from taking 
oognizanoe of a suit against any person or persons not actually resident 
■within his jurisdiction. Section 7 further forbids his trying any suit in 
which he himself or any of his immediate servants is personally interested. 
Section 26 provides that suits in which the Village Munsif is a party 
shall be tried by the Muosif of another village or by any competent 
authority. 

I am disposed to think that Section 26 does not operate to give the 
Munsif whohasjurisdiction power to transfer a suit to another Munsif: 
if it did. it wpuld practically give one of the parties to the su’t the right to 
choose the person by whom his case shall be determined : it is admitted 
by both these Munsifs that they are intimate friends. But even if 
Section 26 could by implication be held to confer such a power, it does nob 
apply here for the simple reason that the Munsif of Mamillapalle was not - 
himself a party. 

[502] It seems to me, therefore, that the Munsif of Ubkur had no 
jurisdiction, and that both the decrees must be set aside. 

It is a question of some difficulty what course the Munsif of Mamilla-' 
palle ought to have followed when he found the defendants objecting to 
his trying the claims against them on account of his personal hostility. 

I am inclined to think that, like any other Court possessing jurisdiction 
over the subject-matter, he should have reported the facts to the superior 
Court having power to say what ought to be done and to transfer suits 
i.e., to the District Court. It is true that nothing in the Procedure Code 
affects the jurisdiction or procedure of Village Munsifs (Section 6), and 
that, therefore, the District Court’s power to transfer such a suit under 
Section 25 might be questionable : but the power to select a tribunal is 
impliedly given to some one, and, as I hold that it cannot have beeo given 
bo the Munsif himself, it must be vested in the person contemplated in the 
Regulation as the Munsifs official superior, i.e., the District Judge. Any 
other interpretation must lead to an absurdity. 

MuttusamI AytAR, J.—I am also of opinion that the decrees which 
are referred to us as illegal must be set aside. 

I come to this conclusion.on the ground that the Village Munsif who 
tried the suits had no jurisdiction to try them. The defendants did not 
reside within his jurisdiction, nor was the imputation of enmity between 
them and the Village Munsif of Mamillapalle a ground upon which it was 
competent to him to transfer the suits to another Village Munsif either 
under Section 26 or any ocher seccion of Regulation IV of 1816. I do not, 
however, think that it is necessary to consider for the purpose of this 
reference whether in a case properly falling under Seobion 26 the Village 
Munsif of Mamillapalle would not be entitled to transfer the suit to 
another Village Munsif, or whether the District Court might interfere to 
transfer a suit from one Village Munsif to another when the defendant 
objects to the Munsif of his own village trying it on the ground of personal 
hostility. 
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[503] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Hutchins. 


In re QuARME.* [lOth July, 1885.] 

Civil Procedure Code, Sections 336, 341, 344, Si9—Jiidgment~debter — Imprisonment— 
Discharge. 

Sections 336 and 349 of the Code of Civil Procedure, 1882, are applicable to 
judgmerit-debtors noder arrest, but not committed to jail. A judgment-debtor 
committed to jail cau only be discharged under Section 341. 

[F., 12 B, 46 (48) ; R.. 8 Tnd. Cas. 319 (320) = 95 P R. 1910 = 190 P.L.R. 1910 = 133 P. 
W.R. 1910; 30 P.L.R. 1910.] 

This was a case stated under Section 617 of the Code of Civil Proce¬ 
dure bv W. E. Clarke, Subordinate Judge, Nilgiris, in Small Cause Suit 
No. 289 of 1884. 

The statement of the case was as follows. 

In Small Cause No. 289 of 1884, one Mr. E..4. Quarme being arrested 
in execution of the decree, and being unable to pay the decree amount, 
was sent to jail under Section 336 of the Code of Civil Procedure; he 
now seeks to be released on furnishing security, pending the bearing of 
an insolvency petition which he has hied. 

My doubt is, whether I have the power to release a judgment-debtor 
who is undergoing imprisonment on his furnishing security, pending the 
determination of his insolvency petition. 

It appears to me that, according to the Code, there are only two 
ways in which a judgment-debtor can obtain his release after arrest, and 
only one method by which he can obtain release after imprisonment. 
After being arres'^ed he may be released on furnishing security under 
Section 336 or Section 349 ; but be can only be discharged from jail under 
Section 341. What makes me entertain a doubt as to this view being 
correct, however, is, that by Section 344 a judgment-debtor either urresfcrf 
or imprisoned may anply to be declared an insolvent, and Section 349, 
which is contained in the same chapter as Section 344, allows him, if 
arrested, to be released on furnishing security, but apparently has purposely 
been silent as to what is to be done with regard to his release if he has 
been imprisoned and yet seeks [504] to be declared an insolvent. The 
practice in this Court, which has existed, as T am given to understand, 
before I had any connection with it, has been to release applicants for 
insolvency, although imprisoned, on their furnishing security ; but now 
that my attention has been particularly directed to Section 349, I am 
of opinion that the practice hitherto prevailing is erroneous, the point is 
of considerable importance, and therefore I have ventured to seek a definite 
decision regarding it from the High Court. I would, therefore, respect¬ 
fully solicit an answer to the following question :— 

Whether when a judgment-debtor has once been imprisoned he can 
be released from jail on furnishing security after he has filed his insol¬ 
vency petition under Section 345. 

Counsel were not instructed. 

The Court (Muttdsami Ayyar and HUTCHINS, JJ.) delivered the 
following 
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JUDGMENT. 

There is no provision in the Code of Civil Procedure for releasing a 
judgment-debtor who has beau imprisoned on security pending the 
disposal of his petition to be declared an insolvent. Sections 336 and 
349 are applicable to judgment-debcors who are under arrest and not 
already committed to jail. When a debtor is imprisoned be can only be 
discharged under Section 341. 
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8 H. 504. 

APPELLATE CIVIL. 

Before Mr. Justice Brandi. 

In re Narisi and others.* [1st May, 1885.] 

Civil Procedure Code, Section 592—Pau}Kr appeal—Application by party, not by pleader, 
necessary. 

Ad application for leave to .appeal in forma ^dtperis, und^r Section 592 of the 

Code of Civil Procedure, mu8f> bb made by the panyin persoo, subject to the 

exeoaptioa cootalned lu Section 404 of the Code of Livil Procedure. 

tN.F.. 36 M. 369 (370).] 

This was an application for leave to appeal in forma pauperis to the 
High Courc from the decree of the District Court of Godavari io suit 17 
of 1883. 

The aoplicants, plaintiffs in the suit, minors, represented by L505] 
their mother Subbamma, had brought the in forma pauper's \x\ \,hQ 

District Court. The application was presented by Subba Bait, Vakil of 
the High Court, under a power-of-attoroey executed by Subbamma, but 
was rejected in the Admission Court on tbe ground that it could nob be 
presented by a vakil. 

JUDGMENT. 

The following judgment was delivered by 

Brandt, J.—Tne appeal is one which I should have admitted, as 
it is doubtful whether the District Judge has dealt properly with the suit, 
having regard to the issues framed. 

But a question arises as to whether an application for leave to appeal 
in forma pauperis, when not presented by the applicant in person, such 
applicant not being exempt from appeiring io Court, can be enter¬ 
tained. 

Section 692 of the Code provides that any person entitled to appeal, 
if unable to pay the fee required, “may, on presenting an application, 
accompained by a memorandum of appeal, be allowed to appeal as a 
pauper, subject to the rules contained in Chapters XXVI (relating to 
pauper suits), XLI, XLII and XLIII (relating to appeals) in so far as 

those rules are applicable.” ,, 

Section 404 in Chapter XXVI provides that notwithstanding any¬ 
thing contained in Section 36 (relating to recognized agents and pleaders) 
the application (to sue as a pauper) shall be made to the uourb by the 
applicant in person,” unless he is exempt under Section 640 or 
Section 641 from appearing in Court, in which case it may be presented, 
not by any pleader or vakil, but “ by a duly authorized agent who can 

• Civil Miscellaneoufl Petition 168 of 1S85. 
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answer all material questions /elating to; the annlication and who may 
be examined in the same manner as the party” might have been 
examined if he or she had appeared in person. 

Now, although the same necessity for the personal appearance of the 
party may not, and probably does not, exist in the case of an appeal afti 
exists at and before the proceedings prior to admission of a nauper’s suit, ’ 
and though it might be even preferable to have a vakil of the Courtto show ’ 
that the decree appealed against is contrary to law, or otherwise erroneous' 
or unjust, I cannot hold that this rule is not applicable to pauper appeals. 

The Code of 1859 (Section 368) did not in terms require the 
application for leave to appeal as a pauper to be presented in person ; 
it required the application ‘‘to be written and presented” within [506] 
proper time; but in Mussomut Bhugobutty’s cnsr (1) it was held that 
this section read with the Section 301 relating to present-itiou of 
applications to sue as a pauper (which required the application to be 
presented in person^ made it imperative that the application to appeal 
also should be presented in person. 

Now the wording of the present Code is much raor-^ explicit. It in 
terms imports into the provisions of Chapter XIjIV the rules contained in 
Chapter XXVI, and. moreover, expressly states in Section 404 in the 
latter chapter that Section 36 shall not apply in the case of suits iw/ otvtmi-; 
pauperis, which was not clearly expressed in the Code of 1859. 

I must then hold, that this application cannot be admitted. 


8 H. 506. 

APPELLATE CIVIL. 

Before Mr. Jtcstice Kernan, Officiating Chief Justice, and 

Mr. Justice Hutchins. 


Velayuthan (Defendant No. 1), Appellant v. Laksmana 
[Plaintrfi), Respondent.^' [29th April and 6th July, 1886.] 

Civil Procedure Code, 1859, Section Limitation Act, mX~~Estoppel. 

An order passed under Section 246 of the Code of Civil Procedure. 1859, reject-- 
ing a claim, after investigation, will, if not contested by suit by the claimant, 
esiop him afterwards from pleading adverse possession at the dite of the order in 
a suit.brought to eject him by the decree-holder. 

[F., 10 M. 357 (3G0) ; R., 22 B. 610 (645); 17 M. 17 {20j.] 

This was an appeal against the decree of A. J. Mangalam . 
Subordinate Judge of Madura (West), reversing the decree of A. Kuppusami 
Ayyanear, Additional District Munsif of Madura, in suit 11 of 1884. 

The plaintiff, Laks-mana Chetti, sued Velayuthan Servai and ten 
others to recover certain land and mesne profits. The plaintiff alleged 
that the owner of the land, Laksmana Servai, mortgaged it to Karuppanan 
in 1872 ; that in execution of a decree obtained by plaintiff’s brother^ 
against Karuppanan in suit 259 of 1875 the land was attached and the 
mortgagee’s title bought by plaintiff's brother and delivery made in exeeu-^ 
tion of the [S07 j decree in 1877 ; that in 1878 the plaintiff’s brother bought 
the equity of redemption from the owner, and that the defendants trespass-. 
ed on the Innd in 1881-82 and carr ied off the,crops. It was further. 

• Second Appeal 86 of 1885. . - ' ^ 

(1) 21 W. R. 308. 
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alleged tliafc the father of defendant No. 1 had failed io suit 20(1 of 1870 
to establish his title to the land, and that in suit 259 of 1875 tfoi’esaid a 
olaim made by the father ol defendant No. 1 h«d been rajeoted under 
Section 246 of the Code of Civil Procedure, 1859. Defendant No. 1 
denied the title of Laksmana Servai and the possession of Karuppanan, 
and alleged that he (defendant No. 1) and his ancestors had been in 
possession under a sale-deed since 1823. 

The Munsif found that the title of plaintiff and possession of Karup- 
panan were not proved, and that the mortgage alleged to have been 
executed by Karupi-anan was collusive. 

The Munsif also found that tho tide by purchase in 1823, set up by 
defendant No. 1, was not proved, but that he and his ancestors had held 
possession for fifty years. 

The suit was dismissed. 

Plaintiff appealed. 

The Subordinate Judge found that the plaintiff's tiile was proved, and 
ruled that the title of defendant No. 1 “ must be held to be delunct ” by 
reason of tho decree in suit 206 of 1876, and by reason of tlie order 
rejooting the claim made by his father in suit'’" 295 of 1875, inasmuch as no 
suit had been brought to set aside that order (which was passed on the 
30th January 1877) under Section 246 of the Code of Civil Procedure, 
1859. 

Defendant No. 1 appealed to the High Court on the following 
grounds:— 

(1) Upon the findings of fact in the case, the plaintiff’s suit is 

clearly barred by limitation. 

(2) The Subordinate Judge is wrong in holding that the decision 

in original suit No. 206 of 1876 is, res judicata, in favour of 
plaintiff in the present suit. 

(3) The defence of the defeodants, so far as it is based upon limita¬ 

tion, is unaffected by original suit No. 206 ot 1876 and the order 
passed under Section 246 of the former Code of Civil Procedure 
on a claim preferred by defendant in execution proceedings in 
original suit No. 275 of 1875.* 

[8081 (4) The said order under the former Code was passed when 
Act IX of 1871 was in force, and the defendants were not 
bound to bring a regular suit within one year from the date of 
such order, even assuming that such order was passed under 
Section 246. 

(5) The said order was not passed under Section 246 after bolding 

an investigation under the said section. 

(6) The defendants being in possession, can rely upon their long 
possession as a bar to the plaintiff's suit, and it is not neces¬ 
sary for them to rely upon limitation, as a ground of positive 
title by extinguishment of plaintiff's title, if any. 

(7) The Subordinate Judge has given no finding as to the alleged 

delivery of possession to plaintiff. 

The facts necessary for the purpose of this report appear from tho 
judgment of the Court (KernaN. Officiating CJ., and Hutchtns, J.). 

Bhashyam Ayyangar, for appellant. 

Hon. Subramanya Ayyar, for respondent. 

* [Referred to io page &06 and para. 1 of this page alao as No, 259 oi 1875.”] 

347 


1888 

July 6, 

Appel- 

IiATE 

Civil. 
B H. 806. 



8 Mad. 509 


INDIAN DECISIONS, NEW SERIES 


tVol. 


1885 

July 6. 

Appel¬ 

late 

Civil. 

8 U. 506. 


JUDGMENT. 

The respoodenfc was clearly eotibled to recover, and the Subordinate 
Judge’s decree is right, unless the appellant is entitled to set up his hostile 
possession for more than twelve years. If he can set up that plea, there 
will have to be a remand in order that the question whether he has so held 
possession may be determined. 

The Subordinate Judge his found that the plea was precluded, first, bV 
the former litigation of 1876, and secondly, by the order rejecting the appel* 
lant’s claim in November 1876 which has not been contested by a regular 
suit within the statutory period. 

On the first point, we think the Subordinate Judge is wrong. Original 
suit 206 of 1876 was brought by the appellant’s father to obtain a decla¬ 
ration of his title to the lands in dispute. Two issues were framed,'yw., (l) 
whether the lands were the property of appellant’s father ; (2) in whose 
enjoyment were they, and for how long had they been so. As proof of 
title under the first issue, the appellant's father relied on a conveyance of 
1823, but this was discredited" l)y both the Courts. Unon the second 
issue the Munsif found that apnellant’s father had been in posses¬ 
sion from 1823 to 1872, when he was dispossessed under a process 
[509] obtained in a collusive suif^, but that his enjoyment had been as a 
mortgagee, and that, having been out of possession at the time he insti¬ 
tuted the suit, he was not entitled to a declaration of title. In appeal, the 
District Court declined to go into the question whether the appellant’s 
father was not still in possession, holding that, even if still in possession, 
he had failed to prove his title and was not entitled to have a declaration 
made of his absolute ownership. It is evident that there was no 
adjudication of the question of possession, and that, so far as those 
decrees go, the appellant is not debarred from now setting up that he was 
then, and still is, and has for half a century been, in hostile possession. 
The only effect of those decrees is to estop the appellant from setting up 
that he then had title to the lands. 

The second point is more difficult to decide. Before the Munsif’s 
decree in original suit 206 of 1876 was passed, the lands had been attached 
in the suit which the Munsif eveutnally found to be a collusive suit, and 
appellant had put forward a claim under Section 246 of the Code of 1859, 
stating that the lands belonged to himself and were in his possession and 
that, as the judgment-debtor (an alleged mortgagee) had no right what¬ 
ever to them, the attachment should be removed. The Munsif held some 
inquiry into the matter, but eventually rejected the claim, finding, that by 
that time (I3th January 1877) it had been disallowed by another Munsif 
in original suit 206 above mentioned. The appellant has made no 
attempt as yet to get that order set aside. The property was sold and 
purchased by the respondent in July 1877, and the appeal against the 
decree in original suit 206 was dismissed in the following September. 

Now it has been held by this Court in B. Krishna Rawv. Lakskmatia 
Skanbhogue (l) that an order passed under Section 246, disallowing an 
objector’s claim, amounts to a summary declaration of a want of title in the 
objector, and that such declaration becomes equivalent to a final adjudi¬ 
cation against his right, unless he brings a regular suit to supersede 
the order by establishing his right. The case of Badri. Prasad v. 
Mukanmiad Yusvf (2) is another authority to the same effect and we were 


(1) 4 M. 307. 


(2) 1 A. 381. 
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also referred to Krishmji Vithal v. Bhaakar llaimnath (1). The defend¬ 
ant has not brought any suit to ostablisli his right since his objection was 
[810] disallowed, and if his appeal against the decree in original suit 206 
oan be regarded as such a suit, it failed. The order passed on tiis objec¬ 
tion. not having been questioned by a regular sui^. estops him now from 
setting up the same claim or objection in this suit, and it only becomes 
necessary to see what it was that he set up. lie set up both a right and 
a present possession on his own account. He admits that he cannot now 
set up his right, but he contends that he oan put forward his possession, 
His vakil contended that, if at the time Ins claim was liismissed he had 
been twelve years in adverse possession—or if he had been at tliat time 
some years, say, ten or eleven years, in possession, and if ho continued in 
possession after the dismissal of the claim a sufficient time to make up 
with his prior possession twelve years, then he would have a title by 
possession notwithstanding the order of dismissal. But the order of dis¬ 
missal was an adjudication against the claimant and he cannot make any 
case relying on any possession in whole or in part prior to that order. 
The terms of Section 246 here become material. The claim is to be d»s- 
allowed, if it appear to the satisfaction of the Court tliat the property was 
in possession of the judgment-debtor as his own, or of his tenants. The 
order was therefore an adjudication that the land was not in the apoel- 
lant’s possession, as he bad asserted it was, and we feel constrained to hold 
that it is not now open to him to aSserti in direct opnosition to that 
declaration, that he wrs in possession. 

Whether it is still open to the respondent to bring a suit to establish 
his right is a question which need not now be considered. In B. Krishna 
Eau's case, the purchaser had brought his suit within the year allowed to 
the objector and defendant, but it was nevertheless held that the latter 
could nob plead his right, though he might have brought a suit himself to 
establish it. 

The result is chat the appeal must be dismissed, and, though it seems 
a very hard case, we are not prepared to say that costs should not follow 
the result according to the usual rule. 
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[511] APPELLATE CIVIL. 

Be/ore Mr, Justice Muttusami Ayyar and Mr. Justice Hutchins. 

Ramakrishnappa [Plaintiff,) Appellant v. Adinarayana and others 

[Defendants] Bespoitdenls* fdthJuly, 1865.] 

Civil Procedure Code, Section 317— Benami purchaser—Stranr/er to the transaction not 
affected. 

In a suit by A against B and 0 to rpcover land, A alleged that B bought the 
land at a Court sale on his behalf. B did not contest the suit. G, who did not 
cUim under B, pleaded that A ould not recover by reason of the provisions of 
Sectioo 317 ci the Code of Civil Procedure : 

Beld, that Section 317 only enabled the certified purchaser and those claiming 
under him to avoid arrangemect^ made with him in the nature of a trust, aud 
was DO bar to the suit. 

[P., 81 3. 61(641=8 Bom. L.a. 873; R., 17 M. 282 (285, 2861 ; 20 M. 362 (364).] 

” Second Appeal 142 of 1885. 

(1) 4 B. 611. 
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1885 This was an appeal against the decree of K. E. Krishna Menon 

July 6. Subordinate Judge of Tinnevelly, reversing the decree of K. Eamachandr- 
— ayyar, District Munsif of Srivaikuntam, in suit 162 of 1882. 

Appel- The plaintiff, Eamakrisbnappa Nayak, sued the defendants, Adinara 

LATE yana Pillai and seven others, to recover certain land and mesne profits. 
Civil. Munsif decreed the claim. 

- On appeal, the Subordinate Judge reversed this decree. 

8 M. 511^= The plaintiff appealed to the High Court. 

10 Ind. Jur. Dhashyaw Ayyangar and Kaliaii'i Ramayyar, for appellant. 

20. Hon Subramanya Ayyar, for respondents. 

For respondents it was contended, inter alia, that apnellant could not 
recover by reason of Section 317 of the Code of Civil Procedure, inasmuch 
as in proving his title he liad to rely on two purchases at Court sales 
which, he alleged, were made on his behalf by the certified purchasers 
therein, who were also defendants in the suit. 

[512] The Court (Muttdsami Ayyar and Hutchins, JJ.) delivered 
the following 

JUDGMENT. 

This second appeal arises from a suit which was instituted by the 
appellant to recover possession of the land in dispute from the respondents. 
It was stated in the plaint that the land in question formed part of a one- 
third share whicli belonged to Dalavai Kumarasami Mudali and Abirami- 
anni in the village of Ellanayakampatti; that their tenants purchased the 
third share for 12,000 on the 5th October 1870, but that only four of 
the chief men were the ostensible purchasers : that out of the purchase 
money, the tenants contributed but Rs. 9,000; and that the leading men 
mentioned above boirowtd Rs. 3,000 from one Tinnappa Chetti on the 
security of some karisal punja, nanja, and sevval punja lands. It was fur¬ 
ther alleged that, on default being made in the repayment of Rs. 3,000, the 
creditor pub up the mortgaged property to sale in execution of the decree in 
original suit 18 of 1873 on the file of the Subordinate Court of Tinnevelly; 
that defendant No. 6 bought it for himself and the appellant and obtained 
possession ; and that subsequently both the appellant and defendant No. 6 
held possession. Ic was also asserted that they borrowed Rs. 1,575 from 
one Murugappa Chetti in connection with this purchase at the Court 
sale ; that Murugappa Chetti obtained decrees against the appellant and 
defendant No. 6 for the debt due to him in origiual suits 204 of 1878 and 310 
of 1877 on the files of the District Munsifs of Tinnevelly and Srivaikuntam; 
that be transferred those decrees to the husband of defendant No. 7 
and to defendant No. 8 ; that the land in suit together with some other 
land was sold in execution of the same ; that in pursuance of an arrange¬ 
ment previously made with the appellant, the transferees of the decrees 
purchased the land at the Court sale, and made it over to the appellant on 
receipt from him of what was due to them under the decrees in^ their 
favour. After thus averring how he acquired an exclusive title to 
the land in dispute, the anpellant alleged that respondents Nos. 1 and 2 
prevenied him in January 1881 from cutting the crop raised by him on 
a part of it; and that upon his application to the Magistracy for redress 
failing, the respondents illegally dispossessed him of the whole. It appeal^ 
further that 110 chains of karisal punja, 6 and odd kottais of nanja, and 
4 and odd chains of sevval punja were purchased from the Dalavai family: 
1313] that out of this, 34 chains of karisal punja, nanja, and sevval punja 
were mortgaged to Tinnappa Chetti; that the four ostensible purchasers 
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executed sale-deeds conveying the remainder of the land to the sovonil 

tenants who contributed Rs. 9,000; and that the contribution was made 

only by those tenants who held karisal punjain proportion to blieir sevoral 
holdings. The appellant’s case was that, according bo the agreement; under 
which the one-third share was purclia'ed, the purchase money was to be 
apportioned only on 110 chains of karisal punja and the sovval punja and 
the nanja lands were not to be taken into account in assessing the price on 
the tenaots, but they were to be distribute 1, on payment of the whole of 
purchase money, among such tenants as cultivated karisal punja and in 
proportion to their several holding'^, and that consequently those tenants 
who had no karisal punja to cultivaie had no interest in the purchase, 
and those who owned karisal punja lost their right to the land in suit by 
the auction sale which was the result of their default in payment of the 
balance of the purchase money. The defendants Nos. 6 and 8 disclaimed 
all interest in the land in dispute and acknowledged the appellant’s claim 
to it. Defendant No. 7 did not appear in the Court of Firsn Instance, nor 
did she appeal to the District Court from the decree of the District Munsif. 
These defendants are not, therefore, made parties to this second appeal. 

The first five defendants, who are the respondents before us, resisted 
the claim. They contended that they had occupancy rights, and that 
the appellant was not entitled to eject tiiem by virtue of his alleged 
right as purchaser. They alleged that the original agreement in regard to 
the nanja and sevval punja was that the prior holders were to continue in 
possession, though the purchase money was to be contributed solely by the 
tenants who owned karisal punja; that the tirva and swamibhogam 
due thereon were to be aporopriated to the payment of tlie assessment 
or kattugutt igii due to Government on the one-third share to be pur¬ 
chased ; and tnab the surplus or deficiency was to be divided among or 
contributed by the holders of karisal punja. As to the balance of purchase 
money, Rs. 3,000, their contention was that out of 110 chains of karisal 
punja, 22 chains were owned by the appellant and his people ; that is it 
was agreed that Rs. 3,000 was to be a charge upon tho^e chains of punja 
laitid only Rs. 9,000 [614j being contributed by those tenants who held 
88 chains of karisal punja ; and that the Court sales on which the appel- 
lant relied were not binding on them—first, because they were the result 
of the appellant’s default, and secondly, because the mortgage to Tinnappa 
Chetti was not authorised by the terms of the original agreement between 
the tenants and the four ostensible purchasers. They denied also that the 
appellant was ever in possession. Issues were raised both as to the title 
and possession set up by the appellant. The District Munsif held that 
the appellant had no peaceful possession; and that the transfer to the 
appellant by process of Court was perhaps only symbolical. He decreed 
the claim however on the ground that the aopellant was entitled to 
possession by virtue of his title as purchaser. 

But on appeal, the Subordinate Judge considered that, whether the 
appellann had ac&ual possession, and such possession was usurped by the 
respondents, was the only question he had to determine, and, concurring 
with the District Munsif that the aopellant had failed to prove the alleged 
dispossession, he reversed the decree of the District Munsif and dismissed 
the suit with all costs. 

The Subordinate Judge is clearly in error in supposing that the appel¬ 
lant chose to base his suit on an alleged wrongful dispossession. The 
^pellant no doubt; asserted that respondents unlawfully took possession 
in March 1881, but there is no ground for the inference that this was a 
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1885 possessory suit. Having regard to the averments in the plaint as to title, 

July 6. to the frame of the pleadings, and to the issues taken by the parties, we 

- see no reason to doul)t that the appellant relied also on his title in support 

Appel- Qf j-jjg claim to possession. 

LATE The learned pleader for the respondents themselves does not endeavour 

Civil, to support the decree under appeal on the ground suggested by the Sub- 

— ordinate Judge. But he contends first, that no ejectment will lie against 

8 M. 511= respondents who liave an occupancy right, and secondly, that the 
10 lod. Jur. appellant can acquire no valid title as a benami purchaser under Section 
20- 317 of the Code of Civil Procedure. As to the first contention there was 

no distinct issue raised in regard to occupancy right and the Subordinate 
Judge has not recorded any finding upon it. Though in paragraph 10 of 
his judgment, the District Munsif observes casually, while discussing the 

evidence of one Vadivelu Muruga Pillai, that in nineteen [8153 suits the 
tenants in the village were declared liable to be evicted, it is not clear 
that the respondents had their attention sufficiently directed to the 
question by a specific issue, or that they had an opportunity of pro¬ 
ducing all the evidence in their possession to establish their allegation. 
We think that, even if the contention is well founded, it would still be 
necessary to remit the case in order that a specific issue might be framed, 
and a definite finding recorded after hearing such evidence as the parties 
to the appeal might adduce. 

As to the second contention. Section 317 does not render a benaini 
purchase at a Court sale void a.h initio. It only provides that no suit 
shall be maintained against the certified purchaser on the ground that 
the purchase was made on behalf of any other person. It is true 
that, in the case before us, the appellant in making ouc his title has to 
rely on two benami purchases, viz., the purchase alleged to have been 
made by defendant No. 6 for himself and the appellant in suit 18 of 1873, 
and the purchase alleged to have been made by defendant No. 8 and the 
husband of defendant No. 7 in pursuance of a previous arrangement 
made with the appellant. But it must be noted that defendants Nos. 6 and 
8 disclaimed all interest in the land in suit and admitted the aopeUants 
right, while defendant No. 7 did not appear and resist the claim in the 
Court of First Instance, and did not appeal from the decree of that Court 
in favour of the appellant. It must also be observed that the respondents 
do not claim under the defendants 6—8 or any of them. As we 
stand it, the effect of Section 317 can only be taken to be to enable certified 
purchasers and those claiming under them to avoid any arrangement madg 
with them in regard co the purchase in the nature of a trust. We set aside 
the decree of the Subordinate Judge and remand the case for dispos^ 
with reference to the foregoing observations. The costs of the seoonp 
appeal will be costs in the cause. 
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[816] APPELLATE CIVIL. 

Before Mr. Jmtice Muttusami Ayyar and Mr. Justice Hutchins. 


SONACHALA [Plaintiff), Appellant n. Manika (Defendant) 
Respondent.* [15th April and Gbh July, 1885.] 

Jiirisdictuni—Suit to eject Intstee—Vnlnation—Specific Relief Act, Section 4 Q. 

By an a^veemsnt hetweea S aad M. tnembers of the same Hindu family it 
™ arranged that certain immoveaMe properly dedicated to charitable usea bv 
the family should be managed by M, subject to the supervision of S. and that 

H should render amounts to S and observe ceroaiu other conditions. 8 sued M 

in the Court of the District Munsif and prayed for a decree for tho removal of 
M as manager and foe the aopointing of himself as manager of the property. 

in P° jurisdiction, because the properbv exceeded 

in value the pecuniary limits of the jurisdiotioo of the District Munsifs Court 

as fixed by Section 1 -^ of the Madras Civil Courts Act, 1873 : 

® entitled to sue for the removal of M without praying 

R. MuSsThal-n^Tur'sdi^t?::*^^ 

*“''lOM.L“T^ 356=1mt)TM:ffi8\^^^^ 12 I,id. Cas. 449 (450) = 21 M.L.J. 952 = 
..T u?® an appaal from the deoree of D. Buiok, District Judge of 

North Arco ooaermiug the decree of V. Subaramauya Sastri, District 

Munsif of Vellore, m suit 455 of 1883. 

The facts necessary for the purpose of this report appear from the 
judgments of the Court (MnirasAMi AYYABand Hutchins, JJ ) 
Sadagopacharyar, for appellant. 

Mr. Subramanyam, for respondent. 


JUDGMENTS. 

Muttusami Ayyar, J.—The appellant is the son of the respondent’s 
paternal uncle. Their ancestors fouoded a choultry at Vellore and left it 
under the management of their family. In 1874 there was litigation 
m regard to the management, but it terminated in a compromise. 
The special regulations established by this compromise were (i) that 
respondent should continue in management, but subject to appellant’s 
supervision; (ii) that respondent should keep up the choultry as it was 

without altering its form; (iii) that he should apply the income to such 
charitable purposes as are connected with the institution: [S17] fiv} 
that he should render accounts every year to the appellant; (v) that the 
surplus mcome, if any, should be allowed to accumulate and be invested 
in the joint names of the appellant and the respondent;; and (vi) that if 
the respondent was guilty of any breach of duty, he and the appellant 
should nominate certain arbitrators and abide by their decision. The 
plaint stated that respondent infringed those regulations by altering the 
■VTOstern verandah, the western hall, and the southern verandah of tho 
nhoultry so as to convert them into shops, by applying to his own use 
the rent received for those shops, by not managing the charity well and 
misappropriating its income for his own benefit. It next recited that the 
appellant intended to institute a fresh suit in regard to the income which 
had been misappropriated, and that respondent was called upon, but 
without success, to nominace arbitrators. It then prayed for a decree 


* Second Appeal i2 of 1866, 
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for the respondent’s removal from management, for the appellant’s appoint*' 
ment as manager, and for the removal of the new buildings by the resnond- 
enc, or for the payment by him of Rs. 20 to enable the appellant to- 
remove them. The respondent pleaded, inter alia, that the appellanfr 
was bound to obtain the relief asked for in this suit by executing the 
decree in original suit 404 of 1874 on the file of the District Munsif of 
Chittur, and that the suit was, therefore, barred by Section 244 of the 
Code of Civil Procedure, and that by the terms of the decree in original 
suit 404 of 1874 the appellant was not entitled to institute this suit, but was 
entitled only to compel the respondent to submit to arbitration. At the 
first hearing he pleaded orally to the jurisdiction of the District Munsif, 
and contended that the value of the choultry, and the endowment of which 
the appellant claimed to be appointed as manager, was over Rs. 3,000. 
He also traversed the averments in the plaint in so far as they imputed to 
him mismanagement., misappropriation and a dereliction of duty in violating- 
the terms of the razinaraa. 

As the appellant did not claim possession of the choultry and its 
endowment, another question raised for decision in this suit was, whether 
he was not debarred from asking for a declaration of his right to manage¬ 
ment. The District Munsif held that the appellant was not entitled to a 
declaratory decree under Section 42 of the Specific Relief Act, that under the 
terms of the razinama decree, the appellant was bound to demand specific 
performance of the [518] agreement to refer the matters in dispute to 
arbitration and that he (District Munsif) had no jurisdiction to entertain 
the suit inasmuch as the choultry and its endowment were over Rs. 2,500" 
in value. In appeal the Judge concurred with the District Munsif that 
the appellant had no right to a mere declaration of his right of manage¬ 
ment. 

It is urged in second appeal that none of the objections taken to the 
suit are well founded, and that the appellant is entitled to a decision on 
the merits. Our attention was also drawn to Govindan Nambiar v. 
Kriahnan Nambiar (1). The question referred in that case for the decision 
of the High Court was, whether a suit for deposing a karnavan from 
management and for appointing the plaintiff in his stead was governed, 
when the tarwad was possessed of moveable and immoveable property, by 
clause 5 of Section 7 of the Court Fees Act in the case of im¬ 
moveable property, and by clause 3 of that section in the case of moveable 
property. The High Court decided that the claim for the removal of a 
karnavan was incapable of valuation and ought to be dealt with for pur¬ 
poses of Court Fees under Section 17, Clause 6 of the second schedule, 
and it observed that it would be erroneous to value such claim as if it were 
a claim for possession of land, for, the possession of the property is through¬ 
out in the tarwad and is not affected by a change in the person who fills 
the office of manager. In that case both the karnavan and the anandra- 
van were beneficiaries, and in one sense, the possession of either was 
the possession of both, whereas in the case now before us neither the appel¬ 
lant nor the respondent is a beneficiary and the possession of the one- 
cannot be treated as the possession of the other. Having regard tO' 
Section 3 of Act II of 1882, which is only declaratory of the prior state of 
the law as to the nature of a trust, a trustee must be taken in law to 
be the owner of trust property, but subject to an obligation annexed to his- 
ownership and arising from a confidence reposed in him and ac cepted by 

(1) 4:M. 146. 
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rT beneficiary. A suit, M.ereiore, for 

fornnmfTn property must l)o troatoil, 

for puiposes of Court Fees m the absence of a special provision of law, 

r ^ it may bo 

n^V ownership renders the 

L819J position of a trustee analogous to that of a manager oroffice-hoaror, 

r« n I f ““ ^if° the appellant or 

the P8'^"°°ally with the costs of the litigation according as 

r ‘I”'' the appellant’s omis- 

Bjonto ask for possession, which he is bound to do ,f the resoondent's 

misfeasance mjums the interests of the charity as alleged by him; must be 

K attempt to evade the Stamp law and to eject the respond- 

® The Judge is therefore right in refusing 

to make the declaration sought for in this suit in which possession of tlia 
trust property was not claimed, and in my judgment such refusal is in 
^cordance with the views expressed by this Court in Chockalinqapcshana 
Nmcker y. Achiyar (1), It is true that in the plaint there is no prayer 
tor a mere declaratory decree, but on the other hand there is a prayer 
tor some consequential relief, if not for possession, and tliat this circum- 
stance affords colour for the contention that Section 42 of the Specific 
^Iief Act has no application. But still the suit must be treated as one 
underya,lu6d for evading the Stamp law and institute! to recover pro- 
^rty ot which (he value is in excess of the jurisdiction of the District 
Munsif. This second appeal must, therefore, fail and is dismissed with 

HniCHlNS, J.—The Courts below have erroneously described the suit 
P 4 1 “i®'® declaration brougnt under Section 42 of the Specific 

® a manager, lor the appointment 

of plaintiff as manager, for the removal of new buildings and so forth. I 

‘'u® entitle 1 to ask for the removal 

ot the defendant and his own recognition as manager without adding a 

f.. tha fof the defendant s ejectment from the property, which was certainly 
the defendant s possession as against aud exclusive of the plaintiff 
UDder the terms of the agreement between them. 

lam ftlso of ouinion for the same reason that the suit must be valued 
according to the value of the property, and as it is arJmitted that the 
value of the oroperty exceeds Rs. 2,500. the suit was imoroperly brought 

uQSif s Uourt. The second apperil must, therefore, be dismissed 
with costs. 
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[520] PRIVY COUNCIL. 

Present; 

Lord Blackburn, Sir B. Peacock, Sir R. Collier, Sir B, Couch and 

Sir A. Hobkouse. 

[On appeal from the High Court at Madras.'\ 

PiTTAPUR Raja [Defendant 's Representative, Appellant v. SURIYA RoW 
AND OTHERS [Plaintiffs), Respondents. [25th February, 1885.] 

Civil Procedure Code, 1859. Sectioyi T^Separate causes of aetion. 

Section 7 of Act VIII of 1859 required that every suit should include the 
whole of the claim arising out of the cause of action, meaning the whole of the 
claim arising out of the cause of action upon which the su>t was brought, not 
that every suit should include every cause of action, or every claim, which the 

plaintiff had against the defendant. • i 

Accordingly, where aplaintiB bad sued to obtain his share of an estate in land, 
in consequence of having been wrongfully dispossessed by the defendant, whom 
he afterwards in the present suit sued for bia share of personal property, being 
entitled to both under a will.it was Jield that the subsequent suit was not 
barred by reason of the non-claim in the prior one. The claim in respect of the 
personalty had not arisen out of the cause of action which existed in consequence 
of the wrongful dispcasession ; the case was not like one of the conversion ot 
several things ; and the causes of action were distinct—ikfootis^i^ Buzloor Uuneem 
V. Shumsoonnissa Begam (1) referred to. 

rP 21 C 157 ( 1 G 3 ) (P.C.) =20 I A. 155 = 6 Sar. P.O-J. 374 ; 26 M. M.LX 

?45i)77 C.L. 504 (510i = l2 C.W.N. 292 ; R.. A 379 (383) (F B.) ; 20 B. 
469 (475): 15 C. 800 f803) (PC 1 = 15 I. A. 106 = 6 Sar. P-C.J- 2U ; 21 M 91 (9^, 
25 M. 736 (740) ; 26 M. 104 (107) ; 1 C.L.J. 337 (363); 8 M.L J. 92 
34 M 97(107)=6 Ind. Gas. 233 = 20 M.L,J. 535=8 M.L.T. 60— (1910) M.W.N. 

213 (220) ] 

Appeal from adecree (19th March 1880) of the High Court, modifying 
a decree (26th February 1876) of the District Judge of Godavari. 

The question raised by this appeal was whether a suit for a share m 
money, jewels and other personal property brought by the respondents m 
1875 against a defendant (now represented by the appellant), against whom 
they had obtained a decree in 1874, in respect of a mitta, of which they 
alleged themselves to have been dispossessed by the defendant, was bareed 

by the operation of Section 7 of Act VIII of 1859 (2), the plaintiffs title 

to both having originated in the same way. 

[521 ] Raja Niladri Rau of Pittapur died in the year 1820, leav¬ 
ing a widow, Bhavayyamma, and two sons, Raja Rau Venkata Surya an 
Raja Kumara Mahipati Venkata Rau, since deceased, leaving issue ; he also 
left a daughter, Vellanki Lakshmi. The sons of the younger of the two 
brothers above-named were plaintiffs and respondents on ' 

and their aunt, Vellanki Lakshmi, was originally the defendant, on®, 
however, having died in June 1883, while this aopeal was 
was represented, on revivor, by Gangadhara Rama Rau, -Raja 

Pittap ur, the son of Raja Venkata Surya, the elder of the above brotne ^ 

(2) That section enacted as follows " Every suit shall include the 
claim arising out of the cause of action, but a plaintiff may relinquish any p ( . 
his claim in order to bring the suit within the jurisdiction of any Oourt. ii P 
relinquish ot omit to sue for aay portion of his claim, a suit for the portion 

quished, ot omitted, shall not afterwards be entertained.” . .gg 2 

See the corresponding enactments in X of 1877, Section 43, and XIV 
Section 43. 
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Bhavayyamma in 1835, after her husband’s death, purchased a mitta 
named Palivela; and in 1841 another mitta named Yiravaram. Before 
her death, whioh occurred in 1870, she made her will, leaving Viravaram 
to the present plaintiffs and Palivala to Vellanki Lakshmi. She also 
directed that her personal property should be divided into two parts, 
giving one share to the former and the other to tlie latter. 

After her death the plaintiff applied for the registration of the mitta 
of Viravaram in their names under Regulation XXV of 1802, but they 
failed, Vellanki Lakshmi obtaining registration in her name on the 8t.h 
July 1872. The plaintiffs in the same year institiued a suit to set aside 
the registration and to obtain po^^ession of the mitta, obtaining a decree 
which was maintained by the High Court on 16th July 1874. 

On the 14tih May 1875, the plaintiffs instituted this suit, praying an 
account of money, jewels, and other property, which had belonged to 
Bhavayyamma. 

The defence was that the suit was barred under Section 7 of Act VIII 
of 1859, by reason of the property being claimed under the same title as 
that which was the subject of the suit instituted in 1872, from which it 
had been omitted. It was also alleged that the property, with certain 
exceptions, belonged to tbe defendant. 

The District Judge dismissed the suit as to so much of the claim as 
was brought for a speci6ed share of property beoueathed by Bhavay¬ 
yamma. He held that the whole foundation of the claim in respect of 
this property was the will, which took effect on her death in 1870; and 
that the claims, in the suit of 1872 for the mitta, and in the present suit, 
arose out of the same cause of action—infringement of title under the 
will. This claim, accord-[522]ingly, if tenable, ought to have been in¬ 
cluded in the former suit; and having been omitted was barred by tbe 
operation of Section 7 of Act VIII of 1859. 

On appeal to the High Court, a decree was made on 31st July 1878, 
reversing the above decision and reraandiog the suit for trial, upon issues 
raising questions as to whether, uu Jer this will, the plaintiffs bad a right 
to share in the personal property of Bhavayyamma; and, if so, what that 
property was. 
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The successor in office of the District Judge, who gave judgment in 
the first instance, found the first of the above in the affirmative ; and also 
returned findings as to the property of Bhavayyamma. 

The defendant having filed, on the 22nd March 1879, her memoran¬ 
dum of objections, tbe High Court (Innes and Kernan, JJ.) gave fioal 
judgment on the whole case, altering the decree of the District Judge 
aod holding that tbe plaintiffs were entitled to a half share in such of the 
property claimed as was specified in their decree. So much of their 
judgment as relate! to their reasons for holding Section 7 to be 
inapplicable was as follows :— 

PLintiffs had for some time been in quiet possession of the mitta of 
Viravaram under the will, when a tortious act of the defendant in respect 
of the Mitta drove them to a suit to set aside the effect of that tortious 
act, which operated as a constructive dispossession. No doubt, in conse¬ 
quence of tbe defence set up it became necessary for plaintiffs to give 
evidence of the will, the execution of which defendant denied. Bub the 
right and its infraction, not tbe ground of origin of the right and its 
infraction, constitute the cause of action, tbe cause, not the cause of the 
cause. In Suit No. 12 of 1872, possession under the will and wrongful 
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invasion of that possession, not the will itself and wrongful challenge of 
the validif'y of the will, constituted the cause of action. 

“ This view is supported by the opinions of the Judges of the High 
Court of Judicature in England in Vauqhun v. Weldon (1), which followed 
the carefully-considered decision in Jackson v. Spittall (2), in which, 
alter consideration of all the previous authorities, it was held that 
the act on the part of the defendant, which gives the plaintiff hia cause 
of complaint is the cause of [523] action within the meaning of the 
Common Law Procedure .Acts. Several other cases were referred to by 
Mr. Johnstone, viz., Islothoo^inohiin Mundiil v. Khemunkurre Dossee (3), 
Koocr Golnb Simjh v Rao Knriin Shujh (4), Narayan Babaji v. Pandurang 
Hanichandra (5), Rao Kurnn Singh v. Nawab Mahomed Fyz Ali Khan (6), 
the judgment in DeSouza v. Coles (7), which are all in accordance with this 
view. The cause of action in the former suit, therefore, was the wrongful 
registration of the mitta, and from the nature of the case is obviously not 
the same as the cause of action in th^i present suit as to the share in the 
personal property of Bhavavyamma.” 

On this appeal, Mr. J. F. Leith, Q.C., and Mr. R. V. Doyne, for the 
appellant, argued that the causes of action, as well as the tide, in regard 
to both the real and personal estate bequeathed to the respondents had 
been correctly held by the first Court to be identical. The main question, 
as to both classes of prop^rr.y, was whether they passed by the will, and 
the possession of both liad been withheld. Reference was made to 
Subba Ran v. Rama R.iii (8), and to Moonshee Buzloor Buheem v. 
Shuvisoonnissa Begum (9). where tlie test for determining whether Section 7 
was applicable was explained in the judgment. 

The following was referred to in the judgment, at page 605, in the 
latter case:—“Tneir Lordships think that the correct test in all cases 
of this kind is whether the c'aim in the new suit is, in fact, founded 
on a cause of action distinct from that which was the foundation of the 
former suit, and they have accordingly considered whether the present 
suit can be maintained on that groun*i. ” 

Mr, J. D. Maijne and Mr. G. P. Johnstone, for the respondents, were 
not called upon. 

JUDGMENT. 

Their Lordships’ judgment was delivered by 

Sir B. Pe.acock. —Upon the several questions of fact which were 
raised in this suit, there are two concurrent findings. As to one 
portion of the claim th^re is the finding of the Court which tried the 
case in the first instance; and as to the other portion there is the 
finding of the Court which tried the case upon [524] remand. The 
High CDurb concurred with those resoective findings. It is contended, 
however, that the High Court threw the onus of proof uoon the defendant, 
whereas it ought nob to have be^n so thrown. But the Court did not 
throw the onus upon the defendant as a matter of law, but merely 
in drawing their own conclusions from the evidence upon matters of 
fact. 

Their Lordships see no reason to think that the High Court erred in 
pomt of law, or io point of fact, in arriving at conclusions similar to those' 
which had been come to by the Courts below. __ 

(1) L.R. 10 C.P. 47. (2) L R. 5 0 P. 542. (3i 5 W R. C.R. 182. 

(4) 10 B-L.R. 1. <5) 12 B.H.C R. 148. (6> 14 M.I.A. I87. 

(7} 3 M.H.O. R. 384 (414). (8);3 M.H C.R. 376. - t9) 11 M.I.A. 661. .v- L ' 
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The only remaining question then is whether, by reason of the non- 
xlaim in respect of the personal property in 1872, when the action was 
brought in re-ipeot of the estate oailo'l Viravaram, tlie plaintilTs were by 
Seor<ion 7, Aot VIII of 1859, precluded in 1875 from bringing this action in 
respect of the personal property. 

Their Lordships are of opinion that the claim in respect of tlie per- 
flonalty was not a claim foiling within Section 7 of Act VIII of 1859. That 
section dops not say that every suit sliall include every cause of action, or 
everv claim which the party has, but “ every suit shall include the whole 
of the claim arising out of the cause of action”—meaning the cause of 
action for which the suit is brouglit. Tlie claim in resnect of the person¬ 
alty was not a claim arising out of the cause of action, wliich existed in 
consequence of the defendants having imuroperly turned the plaintiffs out 
of possession of Vir.-ivaram. It was a distinct cause of action altogether, 
and did not arise at all out of the otlier. It is not like the case of one 
conve'sion of several things. There the act of conversion of the several 
things is one cause of action, and you cannot bring an action for the 
nooversion of one of the things, and a separate action for the conversion 
of another. The conversion of the whole is one claim and one cause of 
action. 
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The case which Mr. Douft-c cited from the llfch Moore’s Indian Appeals, 
page 55d, decides : That the correct t'st is, whether the claim in a new 
suit is in fact founded on a cause of action distinct from that wliich W'is 
the foundation of the former suit.” Their Lordships are of opinion tliat 
the claim in resnect of the personalty was founded on a can've of action 
.distinct from that which was the foundation of the former suit. 

For the above reasons, their Lordships are of opinion that the plaintiff 
was not barred by Section 7 from maintaining his present [525] suit, and 
they will, therefore, humbly advise Her Majesty to affirm the judgment 
of the High Court, and to dismiss this appeal. The appellant must pay 
the costs of this appeal. 

Solicitors for the a-ppellant: Cohhold lO Woolley. 

Solicitors for the respon ienb—Burton, Yeates, Hart ff Burton. 


8 M. 52S (P.C.)=12 l.A. 120=9 Ind. Jur. 275 = 4 Sar. P C.J. 644. 

PEIVY COUNCIL. 

Present : 

Lord Blackhurn, Sir B. P. Collier, Sir R. Couch and 

Sir A. Hobhotise. 

[On appeal from the High Court at Madras,] 


VIZIARAMARAZU [Plaintiff) V. THE SECRETARY OF STATE FOR 

India in Council [Defendant). [I2th and 13bh March, 1885.] 

Xdiinitation Act XV of 1877, Section 10 —Allegation of holding in trust. 

By Aot XV of 1877, Section 10, where property has become vested in a person 
in trust for a speoific purpose, a suit to follow such property in his bands is 
not barred fay lapse of time. 

Acting under Regulation V of 1804, the Court of Wards took charge of an 
impartible aaminiad, on the death of the zamindir. leaving minor sons, of 
y whom the eldest was afterwards recognized as heir and received'possession on 
> attaining full age. Upon a subsequent adjudication of forfeiture against him 
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un<?er Regulation VII of 1808, tbe Government obtained possession of the 
zamindari. 

Held, that the Goverumeot was notplaced in the position of a person in whom 
properly bad become vested for a speci6c purpose, and that tbe above sectiou was- 
uoi applicab'e to prevent tbe operation of the law of Hmitaiion under XV of 
1877, which barred the suit brought by another of the sons, all<>ging title to the 
zamindari. 

[F.. 11 M. 309 (314) (F.B.); R., 24 B. 23 (28).] 


Appeal from a decree (31st March 1882) of the High Court in its- 
original jurisdiction. 

The suit out of which this apppal arose was brought in December 187? 
■against the Secretary of Sta^o for India in Council, in reference to the 
receipt by tbe Government of Madras of the revenues, as they had accrued, 
of the impartible zamindari of Palkonda, one of the hill zamindaris of the 
Vizagapatam district. This zamindari came into the possession of the 
Government in 1835, as the result of forfeiture, unon the conviction, 
under Regulation VII of 1808, of the last zamindar, the elder brother of 
tbe plaintiff. 

[526] The zamindari being outside the local limits of the ordinary 
original jurisdiction, the plaintiff could not proceed therein for possession 
of the estate without an order which he failed to obtain. His suit was 
accordingly brought only for an account of the revenues received from the 
zamindari. 

The plaint alleged that, on the death of Venkatapathirazu, the late 
zamindar, in 1828, leaving three sons, of whom the plaintiff was the 
only legitimate one, the latter became entitled to succeed him; that the 
zamindari coming under the management of the Court of Wards, a trust 
was created, and the plaintiff’s title should have been recognized; Kur- 
marazu, however, the eldest of the three sons, was wrongly recognized as 
successor; that, on the conviction of the latter und“r Regulation VII of 
1808, the Government assumed possession of the zamindari and bad re¬ 
tained it, tbe plaintiff remaining a State prisoner since 1834. He claimed 
an account of the rents and profits from the 29bh September 1828, with 
interest. 

Tbe defence on behalf of the Secretary of State was that Kurmarazu 
had been properly recognized as heir, whether of legitimate birth or notf 
either as being heir by law (the family being Sudra), or by family customf 
or as having been selected as heir uoder a family arrangement; secondly, 
that the forfeiture by order of the Governor in Council, duly made under 
Regulation VII of 1808, deorived every member of the family of his right 
to succeed ; and lastiv, than the suit was barred by linaitation under Act 
XV of 1877. 


At the hearing another defence, which, at one time, bad been made 
with the above, viz., that the confiscation of the zamindari was an‘ Act of 
State,” was abandoned. No oral evidence was taken, but both sides 
relied on admitted documents. The statements on the report made by Mr# 
Russell, who was deputed to enquire into the disturbances in tbe Northern 
Circars, were accepted by the parties. The facts, at length, are set forth 
in the judgment of the High Court delivered by Turner, C.J. (Innes ana 
Muttusami Ayyar. JJ., concurring), printed in tbe report of the heanng 
of tbe case, before the settlement of issues, in the fifth volume of the 
Madras Series of the Indian Law Reports, p. 91. 

Briefly, they were that Venkatapathirazu died in 1828, leayng 
Kurmarazu, Viziaramarazu, and Niladri Narendra, his three sons. £527] 1® 
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consequence of the reports of the Collector, made in 1828 and again in 
1829, Kurmarazu was recognized as heir, the Court of Wards in the same 
year having taken charge of the estate. Kurmarazu Iiaving coiiie of ago 
in 1832, was put into lossession. DisturbHnees tlien occurring in the 
villages, amounting to rebellion, martial law was procluinieii under the 
provisions of Regulation YII of 1808, Kurmarazu liMving been tried by 
court-martial, was found guilt> of complicity in the rebellion, and sentenced 
to death, which sentence was commuted to one of imi risonmeht. The 
zamindari of Palkonda was, under ihe same Regulation, declared to he 
forfeited to the Government, which took possession of it, making proclama¬ 
tion to that effect in 1835. Kurmarazu had died a prisoner of State in 
1834. Niladri died many years before ihese u’oceedings. 

The High Court observed, in its judgment (1), that possession had 
been taken by the Government as if the act so doing had been one autlio- 
rized by municipal law. If, in so doing, it had acted unlawfully, it was 
in no worse position than any private trespasser would have been, render¬ 
ing it liable to eviction by the rightful owner pursuing his remedy within 
the time allowed by law ; but capable of acquiring, under the law of 
limitation, a iDrescriptive title. The orders of Government, which detained 
the plaintiff at Vellore, did not deprive him of the tower of instituting 
proceedings to ssserc his claims ; and if the Government had not acquired 
a title by the forfeiture, it had long since acquired one by prescription. 
As to ihe existence of fiduciary lelation, it could not be maintaineii that 
the Government, by allowing the Court of Wards to take c!ia>ge of the 
estate, bad constituted itself a trustee for all the members of the family ; 
nor could it be urged that, as a wrong-doer, the Government was, what 
was termed, a constructive trustee. The possession of the Court of Wards 
ceased, if it had not previously ceased when, in virtue of the forfeiture, 
the Government entered into possession of the zamindari as part 
of the public domain. And whether this possession was rightly taken 
or not needed not inquiry at this distance of time. The wrongful invasiou, 
or possession, of a stranger, with or without knowledge of his want of title, 
would not make him a constructive [528] trustee; provided that, as here, 
there was nothing to affect him wiih notice of a trust. The suit was 
dismissed, but as costs were not asked for, without costs. 

On this appeal, Mr. H. Davey, Q. C., and Mr. H. A. Branson, for 
the appellant, argued that the Couit of Wards having entered upon the 
management of the zamindari of Palkocda,stood, at one time,in the relation 
of trustee for the one of the three sons of Venkatapathirazu, who might 
be the rightful heir ; and of this trust it was not divested during the 
minority of the plaintiff’. On coming of age, he found the Governmect in 
possession by a title derived ihrough his elder, but illegitimaie, brother, 
Kurmarazu. If the Government was identified with the trustee, the Court 
of Wards, in the previous possession (and it was submitted that it was), 
then, notwithstanding the forfeiture incurred by Kurmarazu, the Govern¬ 
ment remained in a fiduciary relation towards the plaintiff; and could 
not use the possession, thus acquired, during the p]aintiff’’s minority, 
against him. Thus there was no possession adverse to him, and the law 
declared in Section 10 of Act XV of 1877 was applicable. It was no ans¬ 
wer to this to show that the Government had treated Kurmarazu as the 
lawful successor of the former zamindar. inasmuch as the Government was 
trustee no less for the plaintiff than for him. The Court of Wards bolding 
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in trust on behalf of the rightful owner, let into possession one, who, whe¬ 
ther entirlecl or not (and the plaintiff denied that he was entitled), did not 
reprO'^ent all tlie interests involved. And a trustee was under no circum- 
stanc s allowed to set im a title adverse to his cestui que trust, as decided 
in Attoruey-Gi nernl v. Munro (1). Moreover, it was part of the app^illant’s 
case that neither the Court of Wards, nor rhe Board of Revenue, were other 
than departments of the State. Through them the Governor in Council 
acted, also acting through thn Collect r. Thesanae chief authority, before 
the appciliint attained majority, obtained possession of the estate by 
g-tting it hick from Kurmarazu. Tin argument was thus made pool that 
1 1'6 Government had not acquired a title. The possession, in fact, which 
tlie Government took, on the forfeiture of Kurmarazu, was not a posses- 
si -n derived from an absoulte ;r.s tertii ; and it was not permissible that a 
trustee, recognizing a title other than that of his cestui que trust, and then 
[529] sakin.: a transfer of it, should sel" it up against that cestui que trust. 
For these reasons it was subuMited that the judgment of the High Court 
was erroneous. 

Reference was also made to part of the judgment in the Secretary of 
State for Lidia in Council v. Kamachee Boye Sahaba {Tunjore Case) (2). 

Mr. E. Macnnghten, QC., nnd Mr. J. D. Mayne, for the respondent, 
were not called upon. 

Their Lordsliips’ judgment was delivered by— 

JUDGMENT. 

Lord Blackiu.’RN. —The present case, when understood, seems to 
be reduced to a V'^ry short point indeed. When the old zamin lar, the 
father of the present plaintiff, died, he lr;fr. three infant sons and some infant 
daughters. There was a dispute as to which of thoS’S three infant sons, 
by different mothers, was the heir to the zamiadan. It is not necessary 
for their Lordships to express any opinion hs to which was the right heir. 
Upon the fatimr’s death, the resident Magistrate went hastily to the snot 
in order 10 preserve the p-ace. He immediately reported what was the 
state of things tliat he found there, and that is the report which we have 
first got. Tnat was in October 1828, a-id, at that time, nothing further 
was d-,n-' than the Magistrate going there to protect the peace and report¬ 
ing. He afterwards vvent further than that. In May, having made inquiries 
and found that there were plausible grounds for claims on each side, and 
that the general feeling of the country was in favour of Kurmarazu, the eldest 
of these boys, who was not born in wedlock, but who had been adopted 
by the principal wife, and who, there were plausib'e grounds for saying, 
really was the heir (their Lordships say no mord than that there were 
plausible grounds for so saying), he recommended thit he should be recog¬ 
nized as the heir to tho zamindari. The Court of Wards Regulation Act, 
Regulation V of 1804, Sec .ion 6, provides as follows :—'* The proceedings 
of the Court of Wards shall, in the first inst ince, be founded on r.he reports 
of the Collectors respectively to the end bn at no delay may occur in providing 
for the due security and management of the property of persons incapa¬ 
citated by minority, sex, or natural infirmity; but Collectors making 
such reports upon insufficient authority, whereby inheritors of property 
[630] shall be deprived of the possession and management of the said pro¬ 
perty on their own behalf, shall be liable t.o prosecution.” Before any¬ 
thing was done upon his report, he proceeded to appoint guardians of tbe 

{It 2 De G. & 8. 163. (2) 7 M.I.A. 476. 
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persons of each of these infants, not merely of the persons of the plaintiff 
and other sons, but also of the persons of the feina>6 children of the 
deceased zamindar. These, however, were mere personal f^nariinns, and, 
in aopointing them, nothing was done touching tliis estate at all On the 
17th July 1829, the Secretary to the Government writes to the Biarl of 
Revenue, acknowledging the reports. He says: " 2. Unon the under¬ 
standing that Kurmarazu, the neixon recngnized hy the Collector as the 
heir and successor to the zamindari is so acknowledge 1 hv all parties 
,concerned in the succession, the Right Hon'ble the Governor in Gnnncil 
resolves to recognize him as z unindar of Palkonda : and as he is incapaci¬ 
tated by minority from administering his own affairs, authorizes you to 
take the estate und^-r your charge as Court of Wards, and to exercise the 
powers conferred by Regulation V of 1804.” 

That is ilie first act of the Government unon the matter. What the 
Government has there done is rJiis. They state that, upon the reports of 
the Collector, they will recognize Kurmarazu. and they authorize the 
Colleotor to t ake the estate under his charge, under r.hs Regulition. Upon 
that die Court; of Wards, undoubtedly, would beoine guard'ans of Kurma- 
raz'i, and, as such guardians, no doubt they took possession of the estate. 

It appears from a document, which is not printed, but which Mr. Davat/ 
read, that when Kurmarazu came of full age the oronerty was given over 
to him, and he was proclaimed as zammlar. On the assumption, 
upon which it must not by any means be understood t^at tiieh- Lordshios 
have formed an opinion, because they have not tho materials, that 
Kurmarazu was a usurper and the plaintiff wa^ entitled, the Court of Wards 
seem to have acted bona fide and up >n ve-w suffic'ent grounds, an I at tho 
most, if the individuals acting as the Court of Wards were guilty of 
miscrndujt. thxt would no; in any wiy affs^-. the Gover imsnt. Kunniraza 
was then put into uossess-o-i. Thur Lordships sie nothing which would 
havrt Drevente 1 the plaintiff, when h^ oame of full a'ie. bringing an 
action against Kurmarazu, saying: I a.m the true heir, and you aro 
the usurpei-,” and trying to recover the estate. [5311 Their Lordships 
know nothing what case he could have made, but there is nothing that 
would have hindered h's doing so at that time. Whilst Kurmarazu was 
thus in possession of the property—for it seems clear that he was so— 

h© was tiled for hi^h treason and rebelii'^ii, aid convicted and seiitenied 
to death. 

That brines us to the next consideration, which perhaps hardly arises. 
It is under Regulation VII of 1808, Se stion 3 : **rt is he'^eov further declared 
that any person born or re-^iding un ler the protection of the British 
Government within the territories aforesaid, and consequently owing 
allegiance to the said Government, who, in violation of the obli-»ation of 
such allt'giaace, shall be guilty of any of the C’umas speufi*d in the 
preceding section”—which includes treason—and who shall be con¬ 
victed thereof by the sentence of court-marnal du ing the establishment 
pf martial law, shall be liable to immediate punishrae it of I'^at'o, and 
shall suffer the same accordingly by being hanged by the neck until he 
is dead. All persons who shall in such cases be adjudged hy a court* 
tnartial, to be guilty of any of the crimes specified in thi< Regulation 
shall .also forfeit to the British Government all property and effects, 
real and persooal, which they shall have possessed within its territories 
at fcbe time when the crime of which they may be convicted shall 
have been committed.” Kurmarazu, therefore, at that time, bsing 
BO convicted ucder the court-martial, forfeited all the right which he 
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had to the ;^amindari. If the plaintiff had come forward at that time and 
said that he was the right heir, and that Kurmarazu was but a usurper, 
their Lordships do not see that the forfeiture of Kurmarazu would have 
affected the rights of the plaintiff to recover that land. As to that their 
Loidshit'S say nothing, except that probably it would not. But at 
that time tlie Government came into possession, claiming by way 
of forfeiture from Kurmarazu, who had certainly been in possession in 
the manner which has been described. From the time the plaintiff 
came of full age, which is stated to have been in 1837, for more than 
the period mentioned in the Statute of Limitations has run. Now, the 
contention, and the only contention, is this—the Statute of Limitations, 
Act XY of 1877, Section 10, the only section cited, says: “Notwith¬ 
standing anything hereinbefore contained, no suit against a person in 
whom property has become vesteo in trust for any specific purpose, or 
[532] against his legal representatives or assigns (not being assigns for 
valuable consideration), for the purpose of following in his or their hands 
such property, shall be barred by any length of time.’^ It is contended 
that, under the circumstances already stated, the Government coming into 
possession under a claim of forfeiture from Kurmarazu, who had been let 
into possession by the Court of Wards (we will for the present purpose 
assume by mistake), are a person in whom the property had become vested 
in trust for a specific purpose, and that £his action is brought against such 
a person for the purpose of following, in his or their hands, such property. 
It does seem to their Lordships not possible to make it clearer that 
that section does noD apply to this case than by simply stating what that 
section is and what the case is. That is the only point on which the 
appeal has been brought, and it is the only point which it is necessary to 
decide. 

Their Lordships, therefore, have not the slightest hesitation in advising 
Her Majesty chat this appeal should be dismissed. The appellant must 
pay the costs. 

Appeal dismissed with costs. 

Solicitors for the appellant: Keen, Hogers £ Co. 

Solicitor for the respondent: H. Treasure. ' 
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Before Sir Charles A. Turner, Et., Chief Justice, Mr. Justice Eeman, 
Mr. Justice Muttusami Ayyar and Mr. Justice Brandt. 


Eeperknce from tee Board of Eevenue under Section 46 
OF THK Indian Stamp Act, 1879.^' [24th April, 1885.] 

Stain]) Act, Section 3 (10)- Unduly stain])ed— Rule 5 {e\ of tJie Government of India, 
March 18tt2 {attestations of plain sheets subjoined to stamped documentst, ultra vires. 

Of the rules, dated 3rd March 1882, issu^-d by the Governor-General ia 
Council, under Sections 9, 15, 17, 32. 51 and 66 of the Indian Stamp Act, 1879, 
rule 5 (el requires that the part of an instrument which is wnrten on pl»*“ 
sheets of paper attached to the scamped paper must be attested by thepaiuea 
executing, and by the witnesses to, the document: 
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Eeld by KKRNAN, MUTTUS\MI AYYAR. and BRANDT. JJ.(TURNER, 0, J.. dis- 
sentinR) ihat the rule is ultra rircs aad ijioporativo (or tho purpose of declaring 
an [S333 inatrument, written contrary to tho provisions tboroof, unduly stamped 
within the meaning of Section 3 <10) of the Act. 

Per Turner, O.J,—An instrument not wiitten in accordance with the direo* 
tions in tale 5 (e) is not duly stamped. 

This was a reference by the Board of Revenue to the High Court 8 H. 882 
under Section 46 of the Indian Stamp Act, 1879. (P.B.), 

The case was stated, on the 17th .July 1884, by the Board of Revenue 
in the following 

Resolution :—“The Registrar has imnoundod and forwarded to the 
Collector certain documents, because they contravene rule 5 (e) of the 
rules, dated 3rd March 1882, issued by the Government of India under 
Sections 9, 15, 17, 32, 51 ami 56 of the St imp Act. 

“ These documents are written on impressed sheets of sufficient value, 
but to these sheets plain papers are attached, and those portions of the 
documents are not attested by the witnesses, who attested the stamped 
sheets. 

“ As these rules have the force of law, the documents are not duly 
stamped, and the Collector must proceed under Section 37 (6) to levy the 
duty as if they were unstamped and a penalty in addition. 

“ But the Board resolve to lefer to the High Court the question 
whether the rule thus contravened is not ultra vires. They can find 
no provision in the Stamp Act, which empowers the Government of India 
to issue this rule. If Section 56 is quoted to justify it, then, as remarked 
by Sir Michael Westropp at 5 Bombay Series, 197, it is for the High 
Court to consider whether the rule is consistent with the Act, the Act being 
fiscal in its character, and the rule adding provisions more stringent than 
the Act warrants.” 

The (Acting) Govermnent Pleader (Mr. Powell), for the Board of 
Revenue, referred to Section 9 of .Act I of 1879 and contended that rule 
5 (e) was ultra vires. 

The following judgments were delivered by the Full Bench (Turner, 

CJ., Kernan, Muttusami Ayyar, and Brandt, JJ.) 

JUDGMENTS. 

Turner, C.J.—It cannot be held that the document, in respect of 
which this reference is made, is an unstamped document. It is written on 
a stamped paper and therefore the term unstamped in its ordinary meaning 
cannot aoply to it. It is written in such a manner that tho stamp appears 
on the face of it, and cannot be u-ied for, or applied to, any other instrument 
and it has not been written on a caper on which an instrument chargeable 
with duty [834] has been already written. It is not then to be deemed 
unstamped under Section 14. Is it an instrument not duly stamped? 

According to the definition given in the Act, duly stamped means stamped or 
written upon pacer bearing an impressed stamp in accordance with the law 
in force in British India, when the iostruraont was made. The law required 
that it should be written on a stamp of a certain value and description, and 
it has been written on paper bearing a stamp of the value and description 
prescribed. It bears no more stamps than the number prescribed. The 
objeotion taken to it is that the plain sheets of paper, which have been 
used to supplement the sheet bearing the stamp, have not been attested in 
the manner required by rules 5 (a) and 5 (e). 
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Rule 5 (d) prescribes that, except in the cases specified, where any 
instrument is to be written on a single stamp, a single sheet shall be usad 
and rule 5 fc)that where a single sheet is found insufficient to admit of the 
entire instrument being written on the side of the paper, which bears the 
stamp, so much plain paper may be subjoined thereto as may be necessary 
for tlirt complete writing of the instrument. * " Provided that the part 

of the instrument made on plain paper must be attested by the signature 
or marks of all the persons executing the document and of the witnesses 
to the same. 

.\ie these rules consis*;ent with the Act and do they carry out the 
purpose of the .\ct ? The object of so much of the rules, as we have quoted, 
is to secure the observation of the provisions of Section 27, woich require 
that the consideration and all the other facts and circumstances affecting 
the ch irgeability of the instrument with duty or the amount of the duty 
witn which it is chargeable shall bj fully and truly set forth therein. The 
rules then, it must bs admitted, do carry out a purpose of the Act, but 
are they consHtent with the Act ? It cannot be said they are not. They 
contravene no provision of the Act. 

The instrument then being an instrument not duly stamped, is it 
ioeffectnal ? 

Ic is clear that with the exception of certain instruments which are 
specified, the Legislature incen ied that no document should thereafter 
be ineffectual for want of a stamp, whether it were an unstamped 
document or a document not duly stamped, but that on payment of the 
value of the proper stamp, or of the deficiency [535] between the proper 
stamps borne by it and the full stamp with a penalty, the defect should 
no longer operate to invalidate the instrument. The instrument, we are 
considering, bears a stamp of the proper character and to the full value, 
but not being written in accordance with the rule it is not duly stamped 
and can be a Imitted in evidence only under the proviso to Section 34. 
That that proviso did not contemplate the case, I fully admit. Possibly 
it is liable only to the penalty, and the argument that the payment of the 
penalty will not remedy the inherent defect is answered by the obseiwa- 
tion that neither will the payment of the duty and penalty remeiy the 
defects in instruments which under Section 14 are to be deemed un¬ 
stamped, but nevertheless such payment effects all that the parties to 
them require—it relieves them from the opera'.ion of the first paragraph 
of Section 34, 

In answer to the question addresse 1 to us, I have only to say that I 
am of opinion that the rule is not ultra vires. 

Kernan, J.—The Stamp Acs, 1879, in Section 56, authorizes the' 
Governor-General in Council to make rules consistent with the Act ta 
carry out generally the purposes of the Acs. Section 57 provides that all 
such rules published as thereby directed shall on publication have the force 
of law. 

On the 3rd of March 1882, rules were made by the Governor-General 
in Council, referring to Section 56 of the Act. Amongst others, rule 4 
requires impressed stamps to be used. Rule 5 (e) is “When a single 
sheet used under this rule is found insufficient to admit of the entire' 
instrument being written on tha side of the paper which bears the stamp, 
so much plain paper may be subjoined thereto as may be necessary fof 
the complete writing of the instrument. Provided further that the part of 
the instrument written on plain paper must be attested by the signature 
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or marks of the pei'son exeoutiog the document and the witnesses to the 

same.” 

In the case before us, a single sheet was insuHicient and four sheets 
of plain paper were subjoined tj the impressed sheets. The instrument 
was executed by the parties on the several sheets, and tlie signatures 
of the witnesses were made on iha stamped sheet. Either through 
error, accident or inadvertence the four plain sheets were not attested 
by the signature or marks on it of tlte witnesses to the same, Tlie 
instrument is stamped with tlie proper amount of duty required by the 
schedules to the Act. 

[638] The question is whether, by reason of the four plain sheets not 
bearing the attestation of the witnesses, the instrument is to be held bo be 
not duly stamped within the meaning of Sub-Section 10 of Section 3 of the 
Act —the Stamp Act. My view is that the instrument in question is duly 
stam* ed under the Act, notwithstanding tne rule. 

Sub-Section 10 is: “ Duly stamped,” as applied to an instrument, 
means stamped, or written upon pauer bearing an impressed stamp, in 
accordance with the law in force in Bribisn India, when such instrument 
was executed, or first extouied. 

Section 12 provides fciiat every instrument written on paper, stamped 
with an impressed stamp, shall be written in such manner that the stamp 
shall appear on the face of the instrument and cannot be used for, or 
applied to, any other instrument. 

Section 13 provides; “ No second instrument chargeable with duty 
shall be written upon a piece of unstamped paper, upon which an instru¬ 
ment chargeable with duty has already been written ” subject to an 
exception thereby provided nob material to this case. 

Section 14 provides : “ Every instrument written in contravention of 
Section 12 or Section 13 shall he deemed not duly stamped” The 
chargeability of any instrument with duty, or the amount of the duty with 
which it is chargeable, shall he fully and truly set forth. 

Section 28 provides for many circumstances relating bo the considera¬ 
tion which must be set forth and which affects the amount of duty charge¬ 
able. Chapter III relates to Adjudications as to stamps.” Section 30 
provides that if any instrument, whether executed or not, and whether 
stamped or not, is brought to the Collector to have his opinion as to the 
duty, if any, chargeable, the Collector shall determine the duty, if any, 
with which, in his opinion, the instrument is chargeable, and he may 
require an abstract of the document and evidence as to the facts and 
circumstances affecting chargeability. Section 31 provides that, when 
the Collector determines such an instrument is chargeable with duty and 
(a) that it is fully stamped, or (6J that the duty be determined under Section 
30, or a certain sum has been paid, he shall certify by endorsement that 
the duty has been paid, and the instrument may then be read in evidence 
and acted on as if it had been originally duly stamped. 

[837] Chapter IV relates to "Instruments not duly stamped.” 

Section 33 enables certain officers to impound instruments, which 
appear to be not duly stamped. 

Section 34 provides: " No instrument chargeable with duty shall be 
admitted in evidence for any purpose or acted on,” unless such instrument 
shall be duly stamped. 

Provided that— 

1. Any such instrument (not being an instrument chargeable with one 
anna only or a bill of exchange or pro-note) shall, subject to just exceptions, 
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bg admitted in evidence on payment of the duty with which the same is 
chargeable, or (in case of an instrument insufficiently stamoedj of the 
amount required to make up such duty, together with a penalty of five 
rupees, or when ten tirae^ the amount of the proper duty or deficient oor- 
tion thereof exceeds Rs. 5, of a sum equal to ten times such duty or 
portion. 

Section 35 provides that, when the officer impounding an instrument 
aimits it in evidence, on paya-ent of the penalty, as provided by Section 
34, he shall send a cony of it to the Collector with a certificate, stating 
the amount of the duty and penalty levied and shall send such amount 
to the Collector, or such person as he shall appoint, and (second clause) in 
all other cases the officer is to send the original instrument to the 
Collector. 

Section 36 relates to refund of penalty in lU'oper cases. 

Section 37 provides chat when the Collector impounds an instrument 
under Section 33, or receives an instrument under the second clause of 
Section 35, he shall adopt the procedure thereby directed. 

Section 38 provides that, if any instrument chargeable with duty, and 
which is not duly stamped, is produced by any person of his own motion 
befote the Collector within one year from the date of its execution or first 
execution, and if such person brings to the notice of the Collector the fact 
that it is not duly stamped and offers to pay the Collector the amount of the 
proper duty or the amount required to make up the same, and the Collector 
is satisfied that the omission to duly stiamo such iostrument has been 
occasioned by accident, mistake or urgent necessity, he may. instead of 
proceeding under Sections 33 and 37. receive such amount and proceed as 
next prescribed. 

Section 39 provides when duty and penalty, if any, leviable in respect 
of any instrument, have been paid under Sections 34, [538] 37 or 38, 
the person admitting such instrument in evidence, or the Collector as the 
case may be, shall certify by endorsement thereon that the proper duty 
or (as the case may be) the orooer duty and penalty (stating the amount 
in each case) have been levied in respect thereof. Every instrument so 
endorsed shall thereupon be admissible in evidence and acted on and 
authenticated as if it had been duly stamped an i shill be delivered to 
the person, from whose possession it cvme or as he may direct. 

Section 56 enables the Governor-General in Council to make rules 
consistent with the Act to carry out generally the purposes of the Act. 

Section 57 provides th^t all rales published as required shall, upon 
such publication, have the force of law. 

The purpose and object of the Act is to raise revenue by means of 
money to be paid by the public for stamps issued by Government, under 
the authority of the Act. 

Under the Act, every instrument, thereby made chargeable with duty, 
must be duly stamped, that is. stamped or written on paper bearing an 
impressed stamp in accordance vvith the law in force in British India 
where the instrument was executed or first executed. 

From the synopsis above set out, it is clear that the intention express¬ 
ed by the Act is that, if by error, accideotor inadvertence, an instrument, 
except one anna instruments, when executed or first executed did not be^ 
a stamp of the proper amount or description, required by the Act, and if 
within the period of time limited by the Act after execution or first execu¬ 
tion, when time is referred to, the person claiming to put the deed in execu¬ 
tion or to have it acted on, paid the proper amount of duty, or. sufficient to 
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ftiake up the proper amount;, then such person should bo entitled to do so, 
on payment of penalty, which penalty might in certain cases be remitted. 

The object of the Act, as every section of it shows, was to secure pay¬ 
ment of the proper amount of duty, and to prevent instruments not so bear¬ 
ing the proper amount of duty from being of any avail until the proper 
amount of duty was paid. For this purpose. Section 34 prevents such an 
instrument being received in evidence or acted on. But hy the proviso of 
that section the instrument may bo received in evidence if the duty or tho 
proper [639] portion of duty in case of an insufficiently stamped instrument 
is paid together with a penalty thereby prescribed. In like manner when 
an instrument not duly stamped is brought to tlie Collector for his opinion 
under Section 30 or Section 38 and on payment of tho duty specially levia¬ 
ble under Sections 34, 37, 38 as tho case may be, endorsement is to be 
made by the person admitting the instrumenis in evidence or by the 
Collector, as the case may be, that proper duty and penalty have been 
levied, and every instrument so endorsed shall be admissible in evidence 
and acted on. 

Then the Act provides that on payment of proper amount of duty and 
penalty, if penalty is required, any ins'rument not duly stamped with the 
proper amcnint of duty when executed or first executed, may be received 
in evidence and acted on, with the exception of instruments subject only to 
one anna duty, and bills of exchange, notes and cheques. 

There is no doubt that the proper amount of duty has in this case 
been paid. There are only two cases mentioned in the Act in which 
though the proper amount of duty has been paid, yet that the instruments 
are to be held not duly stamped and those cases are mentioned in Sections 
12 and 13. But even for those cases a remedy is provided. Section 12 
directs that every instrument written on impressed paper sliall be written 
in such manner that the stamp may appear on the face of the instrument 
and not be used for, or applied to, any other instrument, and Section 13 
provides that no second instrument shall be written on stamped paper, on 
which an instrument, chargeable with duty, has been already written. It 
is possible that the instruments in these cases might have borne, when 
executed or first executed, the proper amount of duty, yet the Act 
provides, Section 14, that every sue!) instrument written in contravention 
of Section 12 or Section 13 shall be deemed to be unstamped. In 
these cases it was not unreasonable to treat the instruments written 
in contravention of the sections as unstamped, though the proper amount 
of duty might have been already paid, but even in such cases under 
Sections 12 and 13, the party bad a remedy by paying duty and 
penalty, if any, and, under Sections 36 and 37, the Collector might remit 
the whole penalty. 

The Act provides a penalty for every infraction of its provisions, 
and also provides a means whereby all instruments (except as already 
mentioned) not duly stamped, and therefore inadmissi-[540] ble in 
evidence, may be duly stamped and made admissible in evidence. 

In this case, can it be held that by reason of the last clause in rule 5 
of 1882, the instrument is unstamped ? The rule does not provide 
that instruments in contravention of the rule shall be deemed unstamped, 
as Section 14 of the Act does in respect of Sections 12 and 13. If it did 
80 provide, probably it would not be inconsistent with the Act as the 
parties could pay the duty and the penalty. But as it now stands, there 
is no provision to enable the parties to have the instrument properly 
stamped and the instrument made admissible in evidence. Take the rule 
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il885 as part of the] Act and Section 34 would not apply to the rule. It may 
APRIL 21. be very reasonably doubted whether the rule is consistent with the Act to 
- carry out its provisions. 

Full Such rule appears to me to go beyond the provisions by enacting 

Bench, penalties in respect of a matter not relating to the securing of proper 

- amount of stamp duty. The effect of the rule, if held to be authorized 

8 M. 532 would nob, iu such a case as this, prevent the party claiming 

(F.B.). under the instrument from giving it in evidence at any time, inasmuch as 
the rule or the Act provides no means of making the instrument properly 
stamped, even though the omission as to the witnesses was the result of 
mere error, accident, or ignorance. 

The result would be probable loss of considerable property to one 
party and gain by another party. 

I think the rule is more stringent than the Act warrants, and is there¬ 
fore ultra vires. 

Muttusami Avyar, J. —The instrument which forms the subject of 
this reference is written upon a paper bearing an impressed stamp of the 
value prescribed by Act I of 1879. It is, therefore, stamped with a stamp 
of the value and description required by the law in force in British India 
when ic was executed. 


In addition to the paper bearing the impressed stamp, several sheets 
of plain paper are used for completing the document, but instead of each 
of such sheets being signed and attested as required by the rule made by 
the Government of India on the 3rd March 1882, the first sheet is alone 
signed and attested, while the other papers are not attested though signed 
by the executants. The question referred, for our opinion, is whether 
the instrument is on [541] this ground to be treated as not duly stamped 
within the meaning of Clause 10, Section 3, of the Stamp Act. 

This section declares that the words duly stamped mean “stamped or 
written upon paper hearing an impressed stamp, in accordance with the 
law in force in British India when such instrument was executed or first 
executed.” The rule referred to is to the following effectWhen a 
single sheet (impressed) used is insufficient to admit of the entire instru¬ 
ment being written on the side of the paper which bears the stamp, so 
much plain paper may be subjoined thereto as may be necessary for the 
complete writing of such instrument, provided that in every such case the 
side of the sheet which bears the stamp must be covered by a substantial 
part of the instrument before any part of the latter can be written on the 
plain paper joined to such sheet. Provided, further, that the part of the 
instrument written on the plain paper must be attested by the signatures or 
marks of all the persons executing the document and the witnesses to the 
same. Does Clause 10 refer only to the instrument in so far as it is written 
upon paper bearing the impressed stamp, or does it also include the 
authentication of each sheet of plain paper, which is added to the paper 
bearing the impressed stamp ? 

I may refer to Section 33 and Section 34 which throw light on 
Section 3, Clause 10. 

The former confers a power on every person in charge of a public 
office to impound all instruments which appear to him to be not duly 
stamped,” and directs him for the purpose of exercising that power, to 
examine the instrument in order to ascertain whether ‘ it is stamped 
with a stamp of the value and description required by the law in force 
when it was executed.” It will be seen that no reference is made to the 
mode in which each sheet of plain paper is authenticated as one of the 
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matters to be considered for tho purpose of impounding the dooumont. 
Again Section 34 prescribes the conditions subject to which certain classes of 
instruments not duly stamped may be received in evidence or acted upon by 
a public officer. The conditions are (l) the payment of the duty with which 
the instrument is chargeable or (in the case of an insufficiently stamped 
instrument) of the amount required to make up such duty, together with 
a penalty of Rs. 6, or when ten times the amount of the proper duty or 
deficient portion thereof exceeds Rs. 5, of a sum equal to ten times such 
duty [&42J or portion. It must bo observed here that no power is given to 
admit an instrument not duly stamped in ovidouce except on Mie payment 
of the duty with which the instrument is chargeable when it is not stamp¬ 
ed at all, or of deficient stamp duty when it is insufficiently stamped. 
It is conceded that the instrument before us cannot be treated as unstamp¬ 
ed, or insufficiently stamped, and tho section does not contemplate a 
case in which a penalty alone is payable witimut some stamp duty. The 
inference is to be drawn that the expression “ not duly stamped ” does 
not refer to the mode in which the plain papers are authenticated. 
Further, the Stamp Act is framed with the primary intention of protecting 
the stamp revenue and when the proper duty is therefore paid and when 
the payment is denoted by the proper stnmp and when the paper bearing 
the impressed stamp is written upon in the prescribed mode, the omission 
to authenticate each subjoined plain paper cannot affect the duty and 
must be considered to lie outside the purview of the Act as to the value 
and description of the stamp. 

It was suggested that the rule was framed under Section 56 to prevent 
the subsequent interpolation of plain sheets of paper in order to understate 
the value of the property to which the instrument may relate. Taking 
it then that such was tho intention, how does such interpolation 
differ in principle from a fraudulent mis-statement of the value in the 
substantial part of the instrument written on the paper bearing the 
impressed stamp or from the case in which the signature and the attest¬ 
ations on the additional sheets of plain paper are forged ? Such collateral 
frauds are punishable either under the general law or under Section 63. 
But it seems to me that they do not render the document unduly stamiyed 
any more than the forgery of a document on proper stamp renders it 
unduly stamped. The rule was intended, I think, in so far as it relates to 
the authentication of each sheet of plain paper, to create a facility in i*egard 
to the working of Section 63. If it is taken that tho intention was to add to 
the requirements of Section 3, Clause 10, the authentication of each additional 
sheet of plain paper, I must then say that the rule goes beyond the inten¬ 
tion of the law and that the instrument cannot be treated as not 
duly stamped. My answer to the question is that the rule is not intended 
to add the authentication of each sheet of plain paper [543] to the 
requirements of Section 3, Clause 10, and if it is, it goes beyond the intention 
of the law and is inoperative for the purpose of declaring the instrument 
unduly stamped. 

Brandt, J. —The instrument before us is duly stamped within the 
meaning of Section 3 (10) of the Stamp Act, in so far as it is “ written 
upon paper bearing an impressed stamp, in accordance with the law in 
force in British India at the time when it was executed.” It is not duly 
stamped by reason of its being written in a manner which fails to meet 
all the requirements of rule 5 (e) contained in the Notification of the 
Governor-General in Council published in the Gazette of India, and dated 
the 3rd March 1882 ? The question stated in another form is whether 
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fchafc rule “ is consistent with the Act for carrying out generally the pur¬ 
poses of the Act ? ” 

If the instrument can be deemed to be unstamped within the meaning 
of Section 14 of the Act, it can be validated and admitted on payment of 
the full stamp duty and penalty. If it cannot be taken to be unstamped 
within the meaning of that section, there does not appear to me to be any 
means whereby the instrument can be made good at all. And, if Id cannot 
be, this would seem to constitute strong ground for doubting whether a 
rule having such an effect can be held to be consistent with the general 
purposes of the Act. 

The Act provides for the making good, for the admission, on payment 
of full or deficient stamp duty (as the case may be) and penalty (which 
in some cases may be remitted) of all instruments not duly stamped, such 
instruments not being chargeable with a duty of one anna only, or bills 
of exchange, or promissory notes. 

Instruments not duly stamped or those which are not so 

(а) by reason of their being unstamped in fact; 

(б) those which, though stamped, whether sufficiently or insuffi¬ 

ciently, are to be deemed to be unstamped for the purposes of 
the Act; 

(c) by reason of their being insufficiently stamped; 

(of) by reason of their not being stamped with a stamp or stamps, 
or written on paper not impressed with a stamp or stamps of 
the character, description or number prescribed by the Act 
and rules made in accordance therewith. 

Instruments not written in the manner prescribed by Section 12 
[544] or 13 are to be, under Section 14, deemed to be unstamped. But 
no provision is made in the Act for validating an iustrumeot like that 
before us which is sufficiently stamped and stamped in accordance with 
the law in force, in so far as the description and character of the stamped 
papers used is concerned and is not written in a manner prohibited by 
the Act. 

The rule was, I think, we may assume, framed with a view to prevent 
the substitution of other papers not stamped, or bearing impressed stamps, 
on which a consideration not fully set forth in the instrument as appear¬ 
ing when presented (e.^., before a Collector for adjudication under Section 
30, or before a Registration officer) in the place of one or more of the 
plain papers allowed under the rule to be used. 

But Section 63 provides a very heavy penalty for neglect to comply 
with the requirements of Section 27; and though it would be the duty of 
any of the persons described in Section 33 to impound any instrument 
appearing to be not duly stamped by reason of the full consideration not 
being fully set forth as required by Section 27, it could hardly be contended 
that a Registration officer would be justified in refusing to register a docu¬ 
ment on the ground that one or more papers might in future be substituted 
in the place of the additional plain papers used. 

After the best consideration which I can give to the subject, I cap 
come to no other conclusion than that the Rule 5 (e) in so far as it 
requires each additional piece of plain paper used to be signed or marked 
by all the executants and attesting witnesses is not consistent with the 
Act for carrying out the purposes of the Act. 

The object of the enactment is the realization 2of stamp revenue by 

the State. 
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There are in it two sections only containing instructions and direc¬ 
tions as to the manner in which instruments are to be written on stamped 
papers, or on papers bearing impressed stamps. 

Instruments written in contravention of those requirements are to be 
deemed to be unstamped and as such can be stamped on certain terms. 

The rule under our consideration imporis a stringent provision as to 

the manner of writing instruments, while there is no provision in the 
Act under which instruments written in contravention of that rule can 
be treated as or deemed to be unstamped. 

[643] The Act contains special provision for the punishment of the 

offence against which the rule in question is, it has been suggested, 
directed. 

If the rule, which appears to relate rather to what would be required 
in proof of due execution of the document than to the duly stamping of 
the document, is to have any efiect beyond being merely directory, it must, 
as it appears to me, be held to be a rule, which, having regard to what is 

Stamp Act itself, is not consistent 
with the provisions of that Act for the purpose of carrying out the same. 

^ opinion that the instrument is duly stamped in accordance 

with the law in force in British India at the time when it was executed. 


8 M. S43. 

APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and 

Mr. Justice Hutchins. 


VENKATALAKSMAMMA AND OTHERS {Defendants), Appellants v 
Narasayya and others {Plaintiffs), Respondents^ 

[28th April, 1885.] 

Hindu law^Adoption^ AuthoHty^Consent ofsapinda. 

t q’ of 8. gave his son in adoption to the widow 
of b in 1S78, Both Che giver nad receiver professed to have been carrying out the 

directions of 8. In 1883 a suit was brought by N, another sapinda, to set aside 

hi8 adoption, and it was found that 8 had not authorized the adoption as alleged 
by the defendants: 

Held, that, under the circumstances, V’s assent to the adoption did not render 
it valid. 

CAppl., 26 M. 627 (630); D., 6 M.L.J. 35 (38).] 

This was an appeal from the decree of L. A. Campbell, District 
Judge of Nellore, reversing the decree of G. Kamachandra Rau, District 
Munsif of Nellore, in suit No. 877 of 1883. 

The father of plaintiffs, Dhurgati Narasayya and his four brothers, 
"the father of Venkayya, defendant No. 2, and the father of Sundara- 
ramayyar, deceased husband of defendant No. 1 (Venkatalaksmamma), 
were divided brothers. 

On the 5th March 1878, Sundararamayyar died without issue. 

[546] A year after bis death, his widow adopted Subbayyar, defend¬ 
ant No. 3, a SOD of defendant No. 2. 

^^’8 suit was brought in 1883 to set aside the adoption and for a 
aeolaration of plaintiffs’ rights as reversioners to a moiety of certain 
property alienated by defendant No. 1 to defendants Nos. 4 and 5. 

* Second Appeal 767 of 1664. 
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The Munsif found that Sundararaoiayyar, on his death-bed, authorized 
the adoption and dismissed the suit. 

On appeal, the District Judge disbelieved the evidence as to the 
autliority given bv Sundararamayyar on his death-bsd, and held that 
a gift made to defendant No. 4 by defendant No. 1 was not binding 
on tlie plaintiffs. 

Defendants Nos. 1—3 appealed. 

Mr. Wedderburn, for the appellants. 

For the appellants it was argued that, as the adoption was admitted, 
plaintiffs were bound to prove its invalidity [per Sir R. Collier in Sri 
Virada Pratapa Raghwiada Deo v. Sri Brozo Kishoro Patta Dco).(l) 

The authority alleged was negatived by the District Court, but the 
adoption was not therefore necessarily invalid. For five years, defendants 
had assented to the adoption and plaintiff No. 1 had been present at the 
annual ceremony of Sundararamayyar, which was performed byVenkayya. 

The evidence of Venkayya, which was not discredited by the Judge, 
showed that Sundararamayyar shortly before his death had asked 
Venkayya to give his son in adoption and that Venkayya had refused, 
because he thought there was no probability of Sundararamayyar dying 
prematurely. Venkayya thus, when asked alter Sundararamayyar’s death 
by the widow to give his son, knew that her request was in accord with 
the wishes of the deceised. There could be no object in exercising any 
discretion or judgment in the o)att 0 r, as required in ordinary cases (see 
I.L.R., 1 Mad. 82). Venkayya by giving his son, lost his right as a 
reversioner and there was no suggestion that he acted with any sinister 
motive. The consent of the sapinda, under such circumstances, was 
enough. The conduct of the plaintiffs also shows that they assented 
Parasara Bhattar v. Ranga Bhattar.i^) 

Mr. Subramanyam, for respondents relied on the decisions of [347] 
Privy Council in Sri Virada Pratapa Ragkunada Deo v. Sri Brozo Kishoro 
Patta Deo (1), Ganesa Ratnamaiyar v. Gopala Ratnamaiyar (3). 

The Court (Turner, C.J., and Hutchins, J.) delivered the following 


JUDGMENT. 

This is an appeal against so much of the decree of the District Court 
of Nellore as declares invalid the adoption by the appellant No. 1 of the 
appellant No. 3, the son of appellant No. 2. 

In the plaint, the respondents asserted that the adoption had bwn 
collusively set up by the appellants Nos. 1 and 2 and was invalid. Th® 
ground upon which the appellants, in their written statement, rested tneir 
case was that the adoption had been made with the consent, or in pursu¬ 
ance of the direction of the deceased husband of appellant No.^ 1, 
ramayyar. The Lower Appellate Court has found, on the evidence, tna 
Sundararamayyar gave no such consent or direction. 

It is now contended in second appeal that, at all events, the appeHS'® 
No. 2 consented to the adoption and that his consent is suflBcient since 
is the eldest male sapinda and one of the nearest. • 

In Parasara Bhattar v. Ranga Bhattar (2), it has been held by 
Court that, where all the branches of the family are divided . 
deceased husband and from one another, and equall y distant from ^ 

(1) 1 M. 69 (73). (2) 2 M. 202. (3) 3 M. 370- 
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deceased, the fiowi consoiifc of one such divided member is sumciont, 188S 

^ovided the assent of the others has beoe withhold from improper motives. APitiij28, 

Here the respondents, like appellant No. 2, are first cousins of Sendara-- 

ramayyar. It is not alleged that they have witlihold tlieir assent from Appel- 

impioper motives ; what is asserted is that they have tacitly acquiesced LATE 

in the adoption, and the circumstance that the respondent No. 1 took QlVIL 

food at the deceased s annual ceremonies, which were performed by the _— 

respondent No. 2, is relied on. But the respondent No. 2, as the eldest 8 M. S45. 

male sapinda, would have been the proper person to perforin these 

ceremonies, even if there had been no adoption. If does not appear 

that he performed them in the name of his natural son, the alleged 
adopted son. 

There is, however, another ground upon which this second [548] 
appeal may be determined, and whicli renders it unnecessary for us to con¬ 
sider the respondents’ motives or conduct. Not only did the appellants rest 
their case on the assent of the deceased Sundararamayyar and abstain 
from setting up any authorization by the appellant No. 3, but no evidence 
has been mentioned tons which would go to showanysuch autliorizatiou. 

As stated by the Judicial Committee in Sri JRaijimnada v. Sri Brozo 
Kishoyo (1) to authorize an act implies the exercise of some discretion, 
whether the act ought or ought not to be done ; in the present case there is 
no trace of such an exercise of discretion.” Appellant No. 3, as well as No. 1, 
professes to have been simply carrying out the direction of Sundararam¬ 
ayyar, and it has been found that Sundararamayyar did not give the 
directions alleged. The so-called authorization by the appellant No. 3, 
to be implied from his having given his son, seems only to have been 
put forward as an after-thought to supplement the very weak evidence 
of an authorization by the husband. Though referred to at the conclusion 
of the case before the Munsif, it does not seem to have been put 
forward in the District Court. 

See also Gduesci RatndTHdiyar v. Gopald RatnaTiiaiyar (2), another 

case before the Privy Council and referred to by the Munsif in his judg¬ 
ment. 

The second appeal fails and must be dismissed with costs. 


8 M. 54B 

APPELLATE CIVIL—FULL BENCH. 

Before Sir Charles A. Turner, EL, Chief Justice, Mr. Justice Kernan, 
Mr. Justice Muttusami Ayyar, Mr. Justice Hutchins, and 

Mr. Justice Brandt. 

SiTHALAKSHMl {Defendant’s Representative), Appellant v. 
Vythilinga [Plaintiff), Respondent.* 

[ist October and 25th November, 1884.] 

Cwil Procedure Code, Section 331—Cm/ Courts Act, Madras, 1873, Section 12— 
Jurisdicf/ion—CUMmi below ordinary pecuniary limit. 

A Court executing a decree obtains, by virtue of Section 331 of the Code of Civil 
Procedure, a special jurisdiobion which enables it to try a claim of which the 
^ue of the subjeob-aiatbee falls below the pecuniary limit of its ordinary iuris 
aio tion. / j - 

* Appeal against Order 10 of 1884. 

(1) 8 I.A. 164. 
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[549] By virtue ol Sectiou 647 of the Code of Civil Procedure, a superior Court 
miiy, for sufficioQb cause, transfer a claim, registered under Section 331, to a 
Subordinate Court for trial. 

[Dibs., ll C.L.J. 478 (48l) = 5 Ind. C.as 573 ; R. 14 B- 627 (631); 13M. 620 (521-623); 

6 Bom. L.R. 301 (302).] 

This was an apneal from an order of C. W. W. Martin, Acting Dis¬ 
trict Judge of South Tanjore. dated the 26th of October 1883, reversing an 

order of the Subordinate Judge of Tanjore. 

In execution of a decree, passed in suit 98 of 1882 on the file of the 
Subordinate C'ourt of Tanjore, directing the delivery to the decree-holder 
(by some of the judgment-debtors) of certain immoveable property, a claim 
was made to a portion of such property. The officer charged with the 
execution of the warrant for the delivery of the property comprised m the 
decree was resisted and obstructed by the claimant. The claim 
beredand registered, under the provisions of Section 331 of the Code of 
Civil Procedure, as a suit between the decree-holder as plaintiff and the 
claimant as defendant. The value of the property, which was the subject 
of the claim, was below Rs. 2,500. The Subordinate Judge held that he 
bad no jurisdiction to try the claim, as being within the jurisdiction of the 
Court of a District Munsif. An appeal was preferred by the decree-holder 
to the District Court of Tanjore against the order of the Subordinate 
Judge. The District Judge held that the Subordinate Judge had 
jurisdiction to try the claim, and that the decision of the High Court 
in Muiiammal v. Chinnana Gounden (1; was not applicable to the 
case ; but he directed the transfer of the suit to the Court of the District 

Munsif of Trivadi. tt- i l w t-Ua 

From this order an appeal was preferred to the High Court by cue 

claimant, and the Division Bench (TURNER, C.J., and Hutchins. J.), 
before whom the apneal came on for hearing, made the following 

"As we feel some doubt whether Miitiammal v. Chinnana Gounden 
(1) was rightly decided, we consider that the question as to the com¬ 
petency of the Subordinate Judge to dispose of the claim as a suit should 

be referred to the Full Bench." 

Bhashyam Ayyangar, for claimant (appellant). 

Mr. Shaw, for decree-holder (respondent). 

The following judgments were delivered :— 

JUDGMENTS. 

Turner, C.J. (Kbrnan. Hutchins, and Brandt JJ., concurring):— 
We are of opinion that the Court executing the decree [550] obtains, 
in virtue of the provisions of Section 331, jurisdiction to try a claim, 
although in value its subject-matter falls below the pecuniary limits 
of its ordinary jurisdiction. The object of the Legislature, m 
these and other similar provisions, was, so far as possible, 
originating of a succession of suits. It desired that a 
determined finally in continuation of an original proceeding and nob by tn 
institution of fresh proceedings. Having this object in view, it thoug _ . 
where a Court has issued a warrant for possession, to °° Jin 

Court the duty of investigating any bona fide claim on the part of a person 
resisting execution of the warrant. Its language is imperative, ^nere 
duty is Imposed on a Court there is impliedly conferred jurisdiction. ±ne 
words “ witih the like power," on which reliance was placed m 
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argument of Muttaimml v. Chinnana Goumlen (1), receive their full 
meaning if they be taken to express that the Court has the same powers 
for enforoing the attendance of parties and witnesses, &c.,as it has in a suit. 
We, therefore, hold that the Subordinate Judge had jurisdiction to 
entertain the claim and this is in accordance with the decision in 
Bavloji Tamaji v. Dholapa Raglm (2) 

We also hold that, under the provisions of Section G47 of the Code of 
Civil Procedure, the Judge had power to transfer the claim to the Munsif 
for decision. This is a power whicli should not be exercised without 
sufficient cause, and inasmuch as the parties desire it and we find no suffi¬ 
cient reason for directing the transfer of the claim to the Mimsif's file, the 
order of the Judge transferring it is set aside, and the Subordinate Judge 
is directed to proceed to determine it. 

The appellant must bear the costs of the appeal and the respondent 
of the objection. 

Muttusami Aytar, J. —The question for decision in this case is as 
to the effect of Section 331 of the Code of Civil Procedure. I am also of 
opinion that the Subordinate Judge is competent to try as a regular suit a 
claim under that section, though its value is below the inferior limit of 
bis pecuniary jurisdiction. It creates a special jurisdiction as an exception 
to the general rule of prohibition prescribed by Section 15 of the Procedure 
Code. The reason for [5513 such jurisdiction is probably tho special facility 
arising from the fact that the object-matter of the claim is a part of the 
object-matter of a suit already decreed b> the superior Court. It was 
argued further that a District Munsif may also, under this section, try 
as a regular suit a claim, of which the value is in excess of the superior 
limit of his necuniary jurisdiction. It was alleged that, if there is a 
special jurisdiction conferred upon a Subordinate Judge or a superior 
Court, it must also exist in the converse case, that is to say, in favour of 
an inferior Court. Section 15 embodied in it a rale of prohibition in 
the case of Courts superior to that of the District Munsif, and, as the 
special jurisdiction was created as an exception and in relation to it, it 
seemed to me that the soecial jurisdiction could not in principle be 
extended to the inferior tribunal. It may be that the one case may be 
the converse of the other, but it is not difficult to conceive a reason for 
the rule of special jurisdiction not being intended to apply to both classes 
of cases, A Superior Court is forbidden from trying a suit cognizable by 
an inferior Court, not on account of its inherent incompetency to try 
it, but on grounds of public convenience and economy ; and there may 
be nothing radically incongruous in a Subordinate Judge trying a suit 
below Rs. 2,500, whilst it would certainly be incongruous in a District 
Munsif trying a suit, the value of which is over Rs. 2,500. 

I think, therefore, that we must read Section 331 together with Section 
15 and construe the special jurisdiction created as an exception to a rule 
of prohibition promulgated by Section 15 for the guidance of superior 
tribunals. This view receives, it seems to me, additional strength from 
the fact that, in cases of property attached, or purchased in execution of 
money decrees, and the value of which may exceed the pecuniary juris¬ 
diction of the Court executing the decree, the right to revise by a suit 
the summary order which such Court is authorized to pass is preserved by 
Sections 283 and 335. 
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It should also be remembered that, until the Civil Courts Act came 
into operation and the jurisdiction of the District Munsif and the mode of 
valuing suits cognizable by him were revised by it, the special jurisdiction 
section had no application to District Munsifs. For, the value of claim 
tried under sections analogous to Section 331 could never exceed the value 
of the suit, of which it was a continuation. The Civil Courts Act dealt 
with the general [552] jurisdiction and limited it in the case of other 
proceedings as well as in suits to Rs. 2,500. It never intended to give 
them jurisdiction in any case over Rs. 2,500. But if the contention as 
to the same rule being applicable to the converse case is to be upheld, we 
must hold that a District Munsif may try a claim in excess of Rs. 2,500 
contrary to paragraph 2, Section 12, of Act III of 1873. The fact is (and 
we are not bound to ignore it for the purpose of determining what is the 
correct rule of decision) that, whilst this Act was framed, the case 
raised by the contention was not foreseen and provided for. As to the view 
that the language of Section 331 is wide enough to include it, I do not see 
my way to adopt it, first, because we must place a reasonable construction 
upon Section 331 so as to obvi?ite an incongruous result; secondly, we 
must read it as correlated to Section 15, which embodies a rule of 
prohibition applicable only to Superior Courts ; thirdly, because the 
claim is both a claim and regular suit at the date of its presentation, and, 
in the absence of a special provision, the general rule as to the competent 
forum should be our guide. I, therefore, think that the case, MuitOMmoX 
V. Ckinnana Gounden (l), was correctly decided. 


8 H. 552 = 9 Ind. Jar. 383. 

APPELLATE CIVIL. 

Before Mr. Justice Muttiisami Ayyar and Mr. Justice Parker. 


Rama and others (Defendants)^ Appellants v. Ranga (Plaintiff), 

Respondent."^' [6bh August, 1885.] 

Hindu law^^Widow—Alienation - Pious purposes — Spiritual-necessities. 

Although pilgrimagee and sacrifices performed bj a Hindu widow may be 
indirectly beneficial to her deceased husband, they are not ceremonies indis¬ 
pensable for his spiritual benefit. A sale by a Hindu widow to raise money for 
pious acts, not in the nature of spiritual necessities, unless such sale is reason¬ 
able in the circumstances of the family and the property sold is but a small 
portion of the property inhecitad from her husband, is invalid. 

[P., 11 M. 288(290); 19 P.W.R. 1907 ; R., 22 0. 506 (508) ; 34 M. 288 (290) = 6 Ind. 
Gas. 240 = 20 M.L J. 798 (802)=8 M.L.T. 74 = (1910) M.W.N. 222; A.W.N. 
(1908) 202.] 

This was an appeal from the decree of C. Venkoba Eau, Subordinate 
Judge of South Oanara, reversing the decree of U. Subba Rau, District 
Munsif of Karkal, in Suit 113 of 1883. 

[553] Ranga Bhatta sued as reversioner of Rama Bhatta to recovei* 
certain land sold by his widow, Yamuni, to her father. 

The defendants were the brothers of Yamuni. 

The District Munsif held that the sale was valid, having been made 
for the maintenance of the widow and for religious purposes. __ 

* Second Appeal 228 of 1685. 
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On appeal the Subordinate . 1111 , 1*0 rovor>»od this dooroo. 

Defendants appealed. 

Eavuiohandra Rau Saheb, bn* appellants. 

Srinivasa i?a«» for respondent. 

The facts appear sutliciontly, for the purpose of this report, from the 
judgment of the Court (Muttusami Ayyak, and Parkkr, JJ.). 

JUDGMENT. 

The land in suit originally belonged to one Rama Bbatta, and, on his 
death, it devolved on his widow in 1856. In the sime year she sold it, 
together with the other prooerty which she inherited from her husband, 
to her father for Rs. 201. It is reoitt^d in the sale-deed that, of this 
amount, Rs. 55 was paid on account of Rum Bhutta’s funeral obsequies 
and Rs. 146 was raised for her own spiritual benefit. The Subordinate 
Judge found that, shortly after the sale, the lady performed several 
pilgrimages and sacrifices. Seeing, however, tliat she sold all her 
husband’s property to her own father in the same year in which she 
succeeded to it, he held that the sale was a fraudulent transaction. As to 
the advance of Rs. 55, ha did not consider the evidence which the appel¬ 
lants adduced to be satisfactory. As to the pilgrimages and sacrifices 
performed by the lady, he observed that they were not such as justified the 
sale. Though the appellants alleged, in their written statement, that the 
purchase-money was applied also to the maintenance of the vendor, their 
pleader is unable to refer us to any evidence showing that such was really 
the case. It appears further from the sale-deed that the spiritual beneft con¬ 
templated by the lady when it was execute 1 was her own. We are willing 
to admit that the pilgrimages and sacrifices performed by her are no doubt 
pious acts which might indirectly be beneficial to her husband, but they were 
not ceremonies which were indispensable for his spiritual benefit, such as 
his funeral obsequies and the periodical ceremonies incideutal to those 
obsequies. We cannot recognize a sale by a Hin hi widow as valid against 
her husband’s reversioner, when it is made in view to raise money for doing 
pious acts which are not in the nature of soiritual necessities, unless such 
[854] sale is reasonable in the circumstances of the family, and the pro¬ 
perty alienated is but a small portion of the property inherited from her 
husband. It is not contended that the income which the land in dispute 
yielded was more than Rs. 28 a year and that the whole of Rama Bhatta’s 
property was not included in the sale. We see no reason to doubt that 
the Subordinate Judge properly held that there was no necessity for the 
sale, such as would render it binding upon the respondent, and dismiss 
this second appeal with costs. 
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APPELLATE CIVIL. 

Before Sir Charles A. Turner, Et., Chief Justice, and Mr. Justice 

Muttusami Ayyar. 

Sadayappa and another [Plaintiffs in No. 7863 of 1884) 

V. PONNAMA AND ANOTHER 1 Defendants)." (2nd May, 1885.] 

Insolvcvcy Act. 11 <<'• 12 Tic., c. 21. SecficniT- Vesting order—'Civil Procedure Code, 
Section ‘ilG— Attachment beforepulgvient- Official Assignee's title. 

Where a vestirg order has been made under 11 «& 12 Vic., c. 21, Section 7, after 
altachment and before decree, the title of the Official Assignee takes eSeot and 
prevents the attaching creditor from obtaining satisfaction of bis decree by a sale— 
Shib Kristo Shnha Chou-dhry v. Miller (1) and Gamble v. Bholagir (2) followed. 

[F., 20 B. 403 (406) ; 17 M. 144 (145) ; 26 M. 673 (679).] 


This was a case referred to the High Court, under Section 617 of the 
Code of Civil Procedure, by J. W. Handley, Chief Judge of the Court of 
Small Causes, Madras. 

The case was stated as follows :— 


“ Suits Nos. 7863 and 9244 of 1884. 


These were suits by different plaintiffs against the same defendants 
for money due for goods sold and delivered. In both cases attachments 
before judgment had been made of certain bags of rice. 

“ After the date of these attachments but before decree, defendants 
were adjudicated insolvents and a vesting order was made. 

[555] “ Plaintiffs in both cases having obtained decrees proceeded to 
the sale of the bags of rice attached. 

“ After sale, the OfBcial Assignee applied to have the proceeds of sale 
paid out to him. 

“ Notice was given to the parties to the suits, and after hearing the 
arguments on both sides I allowed the claim of the Official Assignee 
and directed the money to be paid out to him, but at the request of the 
plaintiffs’ counsel I made my order contingent on the opinion of the 
High Court. 

“ The question is whether the rights of the Official Assignee under a 
vesting order, issued after an attachment before judgment but before decree, 
override the right which the creditor attaching before judgment would have 
upon his obtaining a decree to have the decree satisfied out of the property 
attached. The precise point was decided in favour of the Official Assignee's 
rights by a Full Bench of the Calcutta High Court in a case reported in 
the Indian Law Reports, 10 Calcutta series, page 150, the Chief Justice and 
Mr. Justice Mittor dissenting. I have followed the judgment of the 
majority of the Calcutta High Court, the reasoning of which commends 
itself to my mind. I cannot see that the difference between the wording 
of the sections in the Codes of 1877 and 1882 relating to attachment before 
judgment and that of the corresponding sections of Act VIII of 1859 has 
the effect, attributed to it by the Chief Justice and Mr. Justice Mitter, eff 
altering the law upon this point, which admittedly under the old Code had 
been clearly settled in favour of the Official Assignee. On the contrail 
it seems to me that the words of the present Code, and particularly the 
provision in Section 489 that attachment before judgment shall not bar 


(1) 10 0. 150. 


* Speoial Case 80 of 1884. 

( 2 ) 


2 B. H. 0. R. 146 (160). 
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j ^ satisfied out of the pro- 

perty attached, show that atiaohment before judgmoat is nob intended to 
transfer the property at all, or to give the attaching creditor any lien over it 
as agamsbother creditors, but merely to transfer the possession to the Court 
so as^to defeat fraudulent transfers by the debtor. 

ho\vever, the difference of opinion between the learned 
Judges o» tbe Calcutta Court and that the question is one of great iriiport- 
anoe and has not, as far as I am aware, come before the High Court for 

Oourt**^' ^ opinion of the High 

•" question, I would submit in these cases, is—Has the 
umoial Assignee, under tlie circumstances detailed above, a rigiitto receive 

the proceeds of sale of the property attached boforo judgment and sold in 
execution ot the decrees.” 

Krishuiyyar (Solicitor), for plaintiffs, 

Kvig (Solicitor), for the Official Assignee. 

The Court (Turner, 0. J.. and MuirusAMi Ayyar, J.) delivered the 

following 


JUDGMENT. 

We understand the question referred to us to be whether when a 

vesting order has been passed after attachment and before decree, the 

title created by the Insolvent Act in the Official Assignee takes effect 

and prevents the attaching creditor from obtaining the satisfaction of 
his decree by a sale. 

We conceive that it would be dangerous to guide our decision by 
reference to the processes m execution under other sysbems of nrocedure. 
There appears to us material difference between the order of attach Tent 
issued under the Code of Civil Procedure and a writ of fieri facias in that 
t^be latter is an order for sale, the former is a step which mav or mav not 
be accompanied by an order for sale. It may be conceded that it is 
ordinarily the duty of the Court, which has issued an order for sale, to 
proceed to execute the decree, when passed, by the issue of a warrant for 
sale when application is made for that purpose ; but it is also the duty of 
the Court to take notice of anything that may have occurred in the 
interim affecting the right of the defendant in the property which the 
Court, at the instance of the plaintiff, had attached with a view to prevent 
the alienation of it by the defendant. The effect of an attachment is 
declared m Section 276. after it has been dulv effected-” Any private 
alienation of the property attached, whet her by sale,mortgage, gift or other- 
Wise, and any payment to the judgment-debtor, is void.” The alienations 
against which the plaintiff is secured are private alienations by the defend¬ 
ant. Where the alienation is effected by operation of law, as in the case 
of a vesting order, the attachment cannot, in our judgment, prevent the 
operation of the Statute, and a Court executing a decree would be bound 
to take notice of it. Were we to hold otherwise, every creditor would be 
bound to bring a suit, and, if possible, he might apply for execution 
before the proceeds are realized so as to share in the distribution. The 
result of our ruling is to give effect to [557] the policy of the Code, and 
.we, therefore,hold in accordance with the views of a majority of the 
teamed Judges of the High Court of Calcutta in Skib Kristo Shaha 
Onowahry v. Miller (1), and with Gamble v. Bholagir (2). 

The Chief Judge will be informed accordingly, 

(1) 10 0. 150. 
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APPELLATE CIVIL. 

Before Sir Charles A. Turner. Et., Chief Justice, and 

Mr. Justice Mutiusami Ayyar. 


Eanoji 9nd others {Defendants), Appellants v. 

Kando.II {Plaintiff), BespondentJ [18th November, 1884 and 

2nd May, 1885.] 

Hindu Inn: — Sudra.’i—Illeoitimafc son. Status and rights of Suit forpartitixm by illegiti- 
viate son of tindividcd brother against smis of other brothers. 

In a joint Hindu family of the Sudea caste, consisting of three brothers, two 
died leaving legitimate sons and the third an illegitimate son. 

In a suit brought by the latter for partition of the family estate against his 
father’s brothers’ sons ; 

Held, that he was not entitled to a share but only to maintenance. 

rF 10 M 334 (343) * 16 M. 307 (314) ; R.. 23 B. 257 (265> ; 25 M. 429 (430); 27 M. 

^ 33 ( 35 ) 33 M ’ 226 ( 2 / 7 , =4 Ind- Cas. 29^ = 20 M.L J. 359 = 7 M.L.T. 26 ; 34 M. 

el (69l’=6 lD,i. 919 = 20 M,L.J. 350=7 M T V 

24 M.LJ. 271 12851 ; Expl.. 12 M. 401 (403) ; 25 M. 619 (522) —11 M.L.J. 
399 (401).] 

THIS was an appeal from the decree of W. E. Clarke, Subordinate 

Judge, Nilgiris, dated 11th June 1884. ^ ^ .. t> a 

The plaintiff, Kandoji Eau, sued the defendants, Eanoji Eau and 
eight others, whom he alleged to be his father’s brothers’ sons, for posses¬ 
sion of one-third of the family property and obtained a decree. 

The defendants appealed to the High Court on the grounds inter alia, 
that the plaintiff was not the son of his alleged father and that, if he was, 
hismother was a concubine, and therefore, plaintiff was not entitled to 
sue defendants for partition of the estate. 

Mr. Grant, for appellants. 

Anandacharlu, for respondent. ^ / rr. 

The facts nfcessarv for the purpose of this report appear irom 

the judgment of the Court (TcrneR, C.J., and MOTIUSAMI Aytar, J.). 

JUDGMENT. 

15381 One Nimboji Eau, a Mahratta Sudra of Mysore, bad three 
sons, named Gudubhai, Mukubhai. and Hirmanji About ‘‘'“■‘J 
ago they migrated from Mysore to Ootacamund, where they establisheo 
thernXs as mutton-butchers. It was conceded that Gudubha. and 
Hirmanji worked together and the appellants (defendants) are the^ sods 
fnd grandsons. Further, it is found by the Subordinate 
Mukubhai also lived with his brothers and carried on business w th tnem 
jointly as a mutton-butcher, and that the property, of which a third share 

was claimed by the respondent (plaintiflf), was jointly /^ound 

The evidence on this point is conflicting, and we see no sufficient ^ound 
for the contention that the Subordinate Judge has not arrived at a corre 
finding The respondent asserted that he was the legitimate son 
Mukubhai and claimed one-third share of the family 
account of the profits of the business tor the three °^°ged 

1882. and a further account of the same until actual 

by the appeUants that Mukubhai kept the respondent s mother Nun . ^ 


• ApfC'^l 77 of 1884. 
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Nunni becamo the ooncu- 
bine of one Bsuf Sahib and subsequently gave? birth to respondent. 

TVT 1 has, however, found that the respondent was 

^kubhais son by Nunni, but that Nunni was not married to him. 
±TOm this hndmg the respondent has preferred no appeal, and although it 
IS impugned by the appellants, the weight of testimony is in favour of the 
conclusion at which the Subordinate Judge has arrived. We have 
then to determine whether the illegitimate son of a Sudra, who has 
died m co-parcenary with his brothers, is entitled to demand from the 
surviving brothers any, and if any what, share in tlie family property, and 
the burden of proof is on the respondent to show that he is entitled under 

such circumstances to a share and to a share of the extent claimed bv 
him. 


We may premise the observations we have to make in the matter 
directly in issue by expressing our inability to concur in the opinion, which 
has been sometimes expre.^sed that, among Sudras, marriage is no more 
than concubinage. Although what the Hindu law regards as the higher 
forms of marriage was not permitted to the Sudra. and although the wife of 

riSii ^'ight of assisting in sacrifices which can only be 

LOOaj offered by a regenerate householder, Hindu law regarded the union 
as conferring a status on the wife distinctly superior to that of a concubine 
and entitling her and her offspring, to rights of succession, and, in the 

case of her off spring, of co-parcenary which are refused to the concubine 
and her offspring. 


t-u doubt be true that Hindu law has not been accepted by all 

the tribes who would fall within the general term Sudra. but among 
many classes of Sudras. who have accepted the Hindu law, we find a 
custom^y law which prohibits marriage with other classes or within 

^ conception of marriage as something 
h understand Baudhavana 

nir f ^ by We,t and Buhlar, 376, is, a marriage maybe 
contracted by Vaisyas and Sudras with but little regard to ceremonial, 
not that if a marriage is contracted with how little ceremony soever it will 
not CTeate the rights attaching to relation of husband and wife. But while 
the Hindu law did not view the marriage relation of Sudras as mere 
concubinage, it conceded to the married Sudra many liberties, which 

would have been inconsistent with the religious life enjoined on the 
regenerate classes. 


collection of rules attributed to Manu, we find it declared 
that ^ a son begotten through lust on a Sudra by a man of the priestly 
class IS oven as a corpse: but a son begotten by a man of the servile class 
on hi8 female slave or the female slave of his male slave may take a share 
01 the inheritance, if permitted.” Manu, Chapter IX, Sections 178, 179. 
±he translator adds by the other sons,” it may have meant, by the father. 
J-ne lUegitimate son then was at that time denied any right or even compe- 
tency to take a share in his father’s property, if he was the offspring of a 
man of the priestly caste begotten through lust on a Sudra; he was onlv 
aecUred competent to take a portion of the father’s wealth, if he was 
ogotten by a Sudra and he could not claim any portion as a matter of 
ngnii. ^ In course of time his position was more favourably regarded by the 
u *^®Sotten on a dasi by a Sudra becomes even the partaker of 
father’s) choice: after the death of the father the brothers 
Should make him a half sharer. An illegitimate son of a Sudra can take 
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1885 the whole unless there is a son to (any of) the daughters (of the Sudra). 
May 2. Yajnavalkya, II, slokas 133,134. 

-- These texts are declared by Vijnaneswara to be a special rule [560] 

Appel- concerning the partition of a Sudra’s goods, who declares that the son 
LATE begotten by a Sudra on a slave girl obtains a share by the father’s choice ; 
Civil, that alter the father's death, if there are sons of a we^ldeJ wife, they must 

- give him half as much as the amount of one brother’s allotment, and that 

8 M. 557 00 such sons, he will take the whole estate unless thex*e be 

daughters of a wife or sons of daughters, in which case he will participate 
for half a share only. Mitakshara, I, Section 12. The author of the 
Madhaviya refers to the texts of Yajnavalkva, and he too adds the quali- 
tication that the illegitimate son of the Sudra takes the whole wealth 
only if there are neither sons nor daughters hy a wedded wife nor the 
children of sons or daughters. (Burnell’s Translation, page 24.) The rule 
is stated in the Dayabbaga, ch. TX, Section 31. as follows . Even a son 
begotten by Sudra on a female slave may take a share by the choice of the 
father, but if the father be dead, the brobher should make him partaker of 
half a share. Begotttn on an unmarried woman and having no brother 
he may take the whale property, provided there be nob a daughter s 

son. But if there be a daughter's son, he shall share equally with 

him, for no special provision occurs: and it is ht that the allotment should 
be equal, since the one, though born of an unmarried woman, is son of 
the owner, and the other, though sprung from a married woman, is only 
his daughter’s son.” 

Tt aupears in the following terms in the Dayakrama Sangraha, ch. VI, 
Section 33 " The son of a Sudra by a female slave may, at the 

his father, be rendered an equal share with the son born of his wedded 
wife; on the decease of his father he is entitled to half a share , -in 
default of such a brobher and of a daughter’s son, he is entitled to the 
whole of his father’s wealth : but if there be a daughter’s son he must be 
an equ^.1 sharer with him.” (Stokes, p. 513.) ^^Nilakanta Bhatta quotes 
the text of Yajnavalkya and observes tiiat by " snecifying by a Sudra, it 
is clear that a son begotten by a twice-boro man on a female slave does 
nob obtain a share even by the father’s choice. Neither after the death ot 
the father will he get half, nor in the absence of sons or other (heirs) wiU 
he get the whole.” Vyavahara Mayukha, ch. IV, Section IV, p. 32. 

He thus inferentially recognizes the right of the son of a Sudra to a 
half share, though sons or some other heirs exist, bub he does not specity 
who the other heirs are. (Stokes, p. 55.) 

Devanna Bhatta quoting the texts of Manu and Yajnavalkya [56 J 
proceeds ; “ If. according to authority, where there may be no son of the 
wife and the rest, but there may be a wife and a daughter, the 
son be entitled to share (with the son hy a female slave), the rule fort 
succession of the daughter or other proper heir would be infringed, t er 
fore, if any dower to the daughter’s son exist, the son by a female sia 
does not take the whole estate, bub on the contrary shares equally 
such heir. Dattaka Ghandrika, Section V, § 31. (Stokes, p. 660.) 
learned work by Messrs. West and Buhler, it is suggesr.ed that ^ . 

earlier writers the wife and the daughter were intentionally a.i^ra 

the rule securing a provision for the illegitimate son begotten by a , ^ 
on a slave was established at a time when the daughter’s son and ev _ 
daughter was made equal to a man’s own son, while 
unprovided for or reduced to a lower place. (West and Buhler, 
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We hesitate to accept the view that Vijnaneswara intended to post- 
pooe the widov? to the illegitiirate son. He had already provided that 
the legitimate sons were to give shares to the widow and had recognized 
the right of the widow as superior to that of a daughter or dauglitor's son, 
though doubtless in virtue of expressed texts. In treating of the rule wo 
are discussing he brings in daughters who were not mentioned by 
Yainavalkya, and it is possible that he may hero, as lie has done in a 
well-known passage, not have intended to state completely the sons of 
superior heirs, or that the case of the survival of a widow may have 
escaped his attention. Nilakanta Bhatta appears to have understood that 
all heirs down to the daughter’s son, who. under the ordinary law, are 
recognized as entitled to inherit, would not be altogetlier superseded by 
an illegitimate son and the language of Devanna Bhatta is explicit. 

Such are the rules which we can collect from the commentators as 
to the succession of the illegitimate son of a Sudra {not being a son born 
in adultery), and, where his father has died '* vibbakta " or separated, 
there can be no question that the right of the illegitimate son extends not 
only to his father’s acquisitions, but to ancestral property which may 
have come to the father’s hands. 

All the texts we have cited are found in those portions of the several 
works which relate to the partition of the estate of separated house¬ 
holders. Do the same rights accrue to a son of a Sudra [562] when his 
father is unseparated ? We can find no Hindu authority on this subject, 
and Messrs. West and Buhler are the only English writers who affirm 
that they do, but when we look at the authorities cited in support of theh 
opinion, we find they do not support the view. 

In the case cited in Bk. I, ch. IT, Section 1, Q. 4, a Kmmhi had transfer¬ 
red to a son described as a foster son his immoveable property. The Kumbi 
was presumably the sole owner and separated from his brother. In the case 
cited in Bk. I, ch. II, Section 3, Q. 1, the question put to the pandit was 
simply “ can a son of a Sudra female slave be his heir,” which the pandit 
answered in the affirmative and quoted the passage in the Mitakshara, to 
which we have referred. The case cited in Bk. I, ch. IT, Section 3, Q. 3, is 
similarly inconclusive. On the other hand at Bk. I, ch. II. Section 3, 
Q. 6, when the pandit was asked if a kept woman’s son would be preferred 
to a cousin, be replied that “as the deceased was separate from bis relatives 
and as he was of the Sudra caste, his illegitimate son would be his heir. 

So also in the following case, Q. 7, where a man of the Mali caste left 
an illegitimte son and a nephew, the pundit declared that the claim of the 
illegitimate son was valid as it appeared that the man lived separate from 
his brothers. The case cited in Q. 8, where it was held that the 
illegitimate son of a Sudra would take the whole estate in preference to 
the widow, founded on the strict construction of the text of the 
Mitakshara, which, for reasons we have already given, we consider shouM 
not be accepted in this Presidency. Wo may obsen^e that Varadaraja 
declares the rule in terms that might include the widow and daugthers, 
in every case it must he understood that the succession of a dasi s 
son to the property is in default of ordinary or excellent sons, sons sons, 
daughters’ sons, &c. (Burnell, p. 22.) 

If, in the absence of any rule, we are to be guided by analogy, it does 
not appear that the claims of the illegitimate son to half a son s share can 
be sustained against the undivided brothers of his father. We cannot 
accede to the arguments that an inference can be drawn from the place in 
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1885 which the author of the Mitakshara deals with the rights of an illegifci- 
MAY 2. mate son. The passage is introduced as a special rule. The illegitimate 

- son of a separated man of the regenerate classes has a right only to main- 

Appel- ten;ince: the illegitimate sod of a Sudra has no right in his father’s 
LATE lifetime. [563] but if there be no heirs, within certain degrees, he may 

OML. whole estate after his father’s death. There is nothing in the 

—. context to show that the preceding rules regarding legitimate sons were 

8 M. 557. to apply to the illegitimate sons of the Sudra. The special rule is intro¬ 
duce.) in the place which it would occupy with equal propriety if the 
preceding rules had no aoplication to him. The illegitimate son,'it will 
be observed, does not by birth become a coparcener. He is ordinarily 
entitled only to maintenance, and in the case of Sudras this right to main¬ 
tenance is in certain cases to be satisfied by the allocation not of a share- 
bur, of a portion of the estate equal to half a share. The widow at one 
time enjoyed a similar right. It is difficulc to see on what ground the 
claims of the illegitimate son upon the coparcenary estate <‘f the father 
and the father’s brothers can be placed above those of the widow, the 
daughter and the daughter’s son. If the daughter and widow’ can 
claim only maintenance, because the coparcenary property remains a, 
unit in the liands of the surviving brothers, it is to be assumed that 
the result would be the same in the case of illegitimate sons. The only 
arguments adduced against this view is that tha illegitimate son would 
occupy a worse position where the father left an undivided brother 
or nephew than wliere being separated from collaterals he left an undivided 
son. The answer appears to be that the property of a father separated from 
his brothers may well be subject to discharge an obligation to which it 
would not have been subject in the hands of unseparated brothers. The 
family estate could not be made liable for the private deb*s of a deceased 
coparcener. When the deceased has left a son, there attach to the son 
peisonally and to the estate taken by him obligations which ne must meet 
out of all he received as his father’s representative. If two brothers were 
undivided and one died leaving a son, who remained in coparcenary with 
his uncle, and the other died leaving a widow, the widow would have only 
a claim for maintenance on the nephew, whereas if her husband had been 
separated and had left a son, she would under the older law have been 
entitled to a portion equal to a share. 

On these grounds, in accordance with a previous decision of this 
Court in Krishnayyan v, Muttusami (1), we arrive at the conclusion [564] 
that the claim of the respondent is limited to maintenance. The decree 
of the Court of First Instance is reversed and the claim dismissed, but 
under the circumstances we shall direct each party to bear his own costs. 


(IJ 7 M. 407. 
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BH. 864 (F.B.). 

APPELLATE CIVIL—PULL BENCH. 

Before Mr. Justice Kernan {Ofiiciatinn Chief Justice), Mr. Justice 

MutHtsami Ayijar and Mr. Justice Hutchins. 

Keference prom the Board op Revenue under Section 4(> 
OF THE Indian Stamp Act, 1879." [8nd May and latli July, 1885.] 

S/nr»t^» AW, 84, 50. 

Where ft dooumeut hns been admitted in evidence as duly siAinped, such 

admission oan only be called in question by the Appolhite Court under Section 

50 of the Indian Stamp Act. 

[F.. 13 B. 449 (4571 iF.B.) ; U.B.R. (1897—1901) 559 (5G0).] 

This was a referenco made under Section 46 of the Indian Stamp Act, 
1879, bv the Board of Revenue. 

The resolution of the Board, dated 27th February 1885, was as fol¬ 
lows :— 

“ The Board resolve, under the provisions of Section 46, .\ct I of 
1879, to refer the following case, which has come to its notice, for the 
orders of the High Court:— 

“ In the course of certain civil proceedings, the District Judge of 
Cbingleput admitted in evidence an instrument after assessing the stamp 
duty payable thereon and levying a penalty under Clause 1, Section 34, but 
failed to send the Collector an authenticated cony of the instrument duly 
certified as to payment of duty and penalty as provided io Section 35. 

“ Eight days thereafter the Court, in revision of its own proceedings, 
recorded a declaration under Section 50 setting forth, under a repealed 
enaotmeno of 1816, the liability of the deed to a stamp duty of Rs. 50 and 
levied a penalty of Rs. 500, io default of payment of which the Court 
impounded the document and sent it to the Collector, in original, for 
disposal according to law. 

“ Subsequently, the case was re-opened on application of the parties, 
when the Judge formally reoudiated his own revisional proceedings. 

[565] ‘ ‘ These proceedings are distinctly in violation of the provi¬ 
sions of Clause 3, Section 34 of the Act, and it is equally clear that the 
Judge was powerless to pass a declaratory order under Section 50, as 
that section limits interference to the Appellate Court which is at liberty 
to take action either of its own motion or at the instance of the 
Collector. 

“The Judge’s statement that the document was admitted provi¬ 
sionally is not understood, as the law admits of no such provisional 
admission. 

“ The Board are unable to remit the penalty under Section 42, as 
that section has reference only to penalties levied under Sections 34 aod 37, 
whereas the oeoalty in question was, on the face of it, levied in pursu¬ 
ance of a declaration under Section 50. 

‘ Under these circumstances, the Board resolve to forward the 
case for the orders of the High Court, with the request that they will 
pass such revisional orders on the proceedings of the District Judge as 
may be deemed advisable. ” 


1865 

July 13. 

Full 

Bench. 

8 u. 664 
(F.B.). 


* Referred Case 2 of 1865. 
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Mr. Powell (Acting Government Pleader) appeared on behalf o< the 
Board of Revenue. 

The Court (Kernan, Officiating C. J., Muttusami Atyab and . 
Hutchins, JJ.) delivered the following 

JUDGMENT. 

The Judge’s order of the 26th September cannot be supported and 
it must be set aside. The document was in tendered evidence on the 18tli 
September. The Judge considered it together with the other evidence 
before him and made an order allowing the claim which the document 
was produced to support. The document was then received in evidence 
and acted upon, and the claim was disposed of on the 18th September. 

We do not understand clearly what the Judge means when he states 
that the document was not read in evidence and that little or no use was 
made of it. In the order which he made on the claim petition, it is 
stated that “ the claimants put in old deeds A and B which prove prima. 
facie that these immoveables in fact have been set apart and reserved for 
some purpose and cannot be treated as belonging solely to the defendant.” 

When A was tendered in evideoce, the pleader undertook to pay 
Rs. 11 for the duty and the penalty and he paid them accordingly on the 
same day, as appears from the order of the 20th October. 

[566] Then, on the 26th September, the District Judge came to the 
conclusion that the proper amount payable on the document was Rs. 550 
and he endorsed on it an order requiring the payment of Rs. 539 within 
fourteen days. The section under which this order or declaration was 
made is not stated in the order itself, but ihe copy transmitted to the 
Collector is headed “ Declaration under Section 50 of Act I of 1879,” and 
in his proceedings of 20th October, with which he forwarded tbe docu¬ 
ment to the Collector, the District Judge himself described it as a 
declaration made under Section 50 of the Stamp Act and referred to the 
document as one which had been impounded and was transmitted under 
that section. As an order under that section it was manifestly illegal, 
since Section 50 only aopliesto a Court of Appeal or Reference reviewing 
and adjudication by an inferior Court. 

But the Judge wishes his order of the 26th September to be treated as 
itself an adjudication under Section 34 of the stamp duty and penalty levi¬ 
able. Ic seems to us that this is impossible. He had admitted the document 
in evidence and proceeded to judgment on the 18th September, and he was 
functus officio. When an instrument has been admitted in evidence and 
judgment delivered, its admission can only be called in question in a pro¬ 
ceeding under Section 50. 

We accordingly quash the order of the 26bh September. 

We desire to inform the Judge that he is misinformed as to the 
practice of the High Court, and that, if iu any case tbe stamp is examined 
by an officer of the Court and a question raised as to its sufficiency, the 
Court adjudicates on it before admitting the document in evidence and 
acting upon it. 

We are unable to say that, having regard to the distinct statements 
on tbe face of the proceedings signed by the Judge, the Board of Revenue 
and the Collector were not justified in making this reference. 

The late Chief Justice and Mr. Justice Brandt heard this case with 
us and assented to this judgment. 
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[667] APPELLATE CIVIL. AP^17. 

Before Mr. Justice Muttusami Ayyar a)id Mr. Justice Hutchins. Appel- 

- LATE 

SaRANGAPANI {Plaintiff No. 1). Appellant v. NARAYANASA^fI OlVIL. 

(Defendant No. 1), Respondent.^’' [I7th April, 1835.] — 


8M.567. 

Oivil Procedure Code, Sections 623, 624— HcvU'W of Judijmcnl - Abolition of Court^ 

Business transferred to another Court. 

Section 624 of the Cole of Civil Procedure must be read as a proviso to 

Section 623- 

Held, therefore, that, when a Court had been abolished and its business trans¬ 
ferred to a Court presided over bv another Judtje, such .Tudfieshould not entertain 

an application for review of jadRraent except in the case provided for by Section 

624. 

[Appr., 16 B. 603 (605) ] 

This was an appeal from an order of J. Hope, District Judge of South 
Arcot, setting aside the decree of Adiappa Chettyar, Subordinate Judge at 
Cuddalore, in suit 43 of 1883, on review of judgment. 

The application for review of judgment was made by defendaot No.l, 
Narayanasatni Gramini, to the Distric’; Court, because the Subordinate 
Court had been abolished and its records transferred to tho District Court. 

The chief ground for review alleged in the application was that tlie decree 
had been passed on a compromise extorted from dt-fendant No. 1. 

The District Judge found that the grounds set forth in the application 
were not deserving of much weight, but set aside the decree on tlie ground 
that the Suoordinate Judge had not decided (1) whether the suit was 
maintainable, (2) or whether the plaint had been filed on a proper stamp. 

Issues bad been raised on both of thess questions and the Judge was 
of opinion that both of these issues should have been found in the affirm¬ 
ative before the suit could be proceeded with. 

Plaintiff No. 1 appealed to the High Court on the grounds, inter 
alia — 

[568] (1) That the District Judge had no power to entertain or 
grant a review of judgment under the circumstances. 

(2) That the suit was properly brought. 

(3) Toat it was open to the parties to compromise the suit in spite 

of the technical objections taken by defendant No. 1. 

Bhaskyam Ayyangar, for appellant. 

Hon. Rama Rau, for respondent. 

The Court (Muttdsami Ayyae and Hutchins. JJ.) delivered the 
following 

JUDGMENT. 

The first contention is that the Judge’s order is bad, because the appli¬ 
cation on which be acted was one for review on another ground than those 
mentioned in Section 624, and he is not the Judge who passed the decree. 

In onr opinion this objection must prevail. It has been argued on 
the other side that the 5th Clause in Section 623 permits an application to 
the Court to which the business of an abolished Court has been transferred 
upon any of the grounds on which reviews are allowable. Bub the very same 
clause speaks of the Court, not the Judge, which passed the decree. 


* Appeal against order 13 of 1885. 
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Section 624 must be read as a proviso to both parts of the clause • when 
there has been a change of the presiding Judge, no application can be 
made to the new Judge, whether of the Court which passed the decree 
or of that substituted for it, except on the grounds stated. 

District Judge, however, has set aside the decree on a ground not 
taken by tlie party, viz., that before the decree was passed it should have 

whether it was a proper case to grant a declaration and 
whether the stamp was correct. If these objections are tenable at all, they 
should be raised by an appeal; but there can be no doubt tiiat the decla¬ 
ration asked for might properly have been granted, and it is not clear that 
the stamp is insufficient, for it apoears to have been paid both for the decla¬ 
ration and on the property actually with the defendants and sought to be 
recovered. 

The District Judge’s order must be reversed and the respondent will 
pay the costs of his application for review as well as of this appeal. 


8 U. 369. 

[569] APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, and 

Mr. Justice Muttusami Ayyar, 


Chikati Zamindar and others [Defendants), Appellants v 
Peddakimedi Zamindar (Plaintiff), Respondent.* 
Ll2bh November, 1884, and 24th February, 1885.] 


Regulation XII of m6’~Distnct panchayat^Regulation VII of 1816 —III of 1873. 

Neither the total repeal of Reguluioo Vfl of 1816 by Act III of 1873 (Madras 

Oivil Courts Act» nor the partial repeal of RegulaMon XII of 1816. so far as it 

oontamed words of reference to ReguUtion VII of 1816, abolished the jurisliction 
Of district panchayats. ^ 


YTT cannot order a reference to a district panchayat under Regulation 

01 1816 unless there has been (l)an enquiry as to whether the parties will 
submif. to the jurisdiction of a village panchayat; (2) an objection from either 
party to such reference, and a request m writing by one of the parties that the 
matter be referred to a district paochayat, 

CR., 15 M. 1 (3).] 


This was an appeal from the decree of J. E. Daniel, District Judge 
of Ganjam, in suifc No- 3 of 1884- 

The plaintiff, Sri Vira Sri Viradhi Vira Prafcapa Sri Laksmi Narayana 
Ananga Bhima Deo Kesari Maharazulu Garu, zamindar of Peddakimedi, 
sued Visvambara Raj end ra Deo, zamindar of Ohikati, and seven others to 
set aside a decree of a district panchayat, dated 6th January 1883f, and 

to recover certain villages taken Dossession of by defendant No. 1 on the 

strength of the said decree. A dispute having arisen regarding the bound¬ 
ary between portions of the zamindaries of Peddakimedi and Chikati, the 
Chikati zamindar (defendant No. 1) presented to the Collector (defendant 
No. 2) a plaint under Section 4 of Eegulation XII of 1816, and the Col¬ 
lector forwarded the plaint under Section 5, Clause 7 of the said Eegulation 
to the District Munsif of Berhampur (defendant No. 3J, with an order to 

assemble a district panchayat under Eegulation VII of 1816 to settle the 
dispute. 

• Appeal 47 of 1884. 

t [For 6tb January J883, there is Sth January 1883 iu some other editions.—ED.J 
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[870] The Distriob Munait accordingly convened a. panohayafc of 
defendants 4—8, who passed a decree under that Regulation. 

The District Judge held that t he decree of ihe panchayab was illega 
because Regulation VII of 181() having been repealed by the Madras Civil 
Courts’ Act, 1873, the Collector had no power to make the reference. 

The suits were dismissed with costs against defendant No. 1 ; the 

other defendants to bear their own costs. 

Defendants appealed on the following grounds: 

(1) Regulation XII of 1816 has not been repealed 

(2J The decision of the panchayatdars was a good, valid, binding 

and final decision. 

(3) The plaintiff’s suit was nob maintainable. 

Mr. RransoJi, for appellants. 

The Court (Tubker, C. J., and MuttUSAMI Ayyar.’J.) delivered the 

following 

JUDGMENT. 

Two questions are raised for decision in this aopeal, viz., (1) whether 
Regulation XII of 1816 is still in force so far as it relates to district 
panchayats, and (2) whether the cooditions necessary to give them 
jurisdiction exist in this case. As to the first, the Judge has come to 
the conclusion that district panohayabs have ceased to exist as a legal 
tribunal for aU purposes, but in this opinion we are unable to concur. 
Neither the total repeal of Regulation VII of 1816 nor the partial 
repeal of Regulation XII of 1816, so tar as ib contained words of reference 
to Regulation VII of 1816, warrants the inference that the jurisdiction 
created by the later enactment has been abolished. The one created a 
general jurisdiction and the other a special jurisdiction, and we see 
nothing incongruous in the Legislature abolishing the one and retaining 
the other, and thereby converting a tribunal which had a general and a 
special jurisdiction into a tribunal which has a special or limited jurisdic¬ 
tion only. Regulation VII of 1816 was in part incorporated with 
Regulation XII of 1816, but it should be remembered that, when the one 
is repealed and the other is allowed to stand, the rule of construction is 
that the portion of the repealed enactment which has been ipcorpoi^ted 
is to be read as part of the enactment with [671] which it has been 
incorporated and which is still in force—see The Queen v. Inhabitants of 

Merionethshire (1), The Queen v. Stock (2). 

Again, ib was not within the purview of Act III of 1873 to enumera e 

all judicial tribunals, and ib is nob to be inferred that beciuse district 
paachayats are not expressly named liy it as a judicial tribunal, t ey aye 
ceased‘to exist. Village Munsifs and village panchayats are similarly 
nob enumerated, but it is not denied that they still exist as special 
tribunals for cerbaio purposes. The substantial question, then, i5» one 
of intention to be ascertained from the language of Regulation a i oi 
1816 as modihed by its partial repeal. The sections which conferred 
jurisdiction on district panchayats in tbe cases mentioned in egu a* 
tion XII of 1816 have nob at all been modified or repealed, bection 2, 
Eegulabion XII of 1816, still authorizes district; panchayats to hear 
and determine such suits as may be referred to them by Collectors under 
that Regulation through District Munsifs ; Section 4, Clause 1, enumerates 

(l)6Q.B. 346. (2) a A. & E. 407. 
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among the claims which the parties may prefer to the Collector under 
this Regulation claims to lands, the validity of which may, as in 
tlie case Ijefore us, depend on the determination of an uncertain and 
disputed boundary or landmark ; and Section 5, Clauses 6, 7 and 8 prescribe 
the conditions subject to which the Collector is to refer the claim to 
village and district panebayats respectively. These provisions are left to 
stand, and the partial repeal does not touch them. Again, the retention 
of the word ‘ district’ in Section 6, Clauses 1 and 4, Section 10, and Section 
12 shows that it was the intention to retain district panchayats as a judi¬ 
cial tribunal. Moreover, Section 10, which provided for the execution 
of decrees of district panchayats in cases referred to them under 
Regulation XII of 1816, is left to stand, and the inference appears irresis¬ 
tible that district panchayats are intended to retain their jurisdiction 
under the Regulation. This being so, the construction which ought to be 
placed on the other sections must be such as will execute and not defeat 
that intention. The modifications of Regulation XII, which were relied on 
at the hearing as material to the question under consideration, are those of 
Section 6, Clauses 1 and 2. and of Section 11. Act XII of 1876 repeals the 
first clasue of Section 6 in so far as ir- relates to Regulation VTI of 1816. 
Giving effect to [8723 the modification and omitting from the clause all 
that it contains relating to Regulation VII of 1816—for n. is to be 
noticed that it is not only the words "Regulation VII of 1816” which 
are to be omitted—the result will be that the panchayats are to be 
assembled and their proceedings are to be conducted according to the 
general rules enacted in Regulation V of 1816. Act XII of 1876 also 
repealed the words in Clause 2, Section 6, ** Without requiring the 
agreement specified in Clause 2, Section 4, Regulation VII of 1816.” 
Those words had no other effect in the Regulation as it originally stood 
than repeating in substance what is enacted by Clause 7, Section 5, and 
explaining it by reference to a provision of Regulation VII of 1816 which 
rendered mutual consent a prerequisite of the general jurisdiction which 
vested in district panchayats under that Regulation. The other modifica¬ 
tions of the Regulation are immaterial for our present purpose. We there¬ 
fore hold that di^trict panchayats have still jurisdiction under Regulation 
XII of 1816, and that the procedure to be followd is that prescribed in 
regard to village panchayats by Regulation V of 1816, except in so far as 
it is expressly modified by Regulation XII of 1816 as it now stands. 

As to the second - point, we have come to the conclusion that the 
award cannot be upheld, for the procedure prescribed by Section 5, Glauses 6 
and 7, has not been followed. According to Clause 6, the Collector was 
bound to have enquired, when the defendant denied the claim, whether the 
parties would mutually consent to have the cause investigated and deci¬ 
ded by a village panchayat, and Clause 7 declares that, if either the plaintiff 
or defendant shall object to the reference of the cause to be tried and deter¬ 
mined by a village panchayat, and either of them shall desire in writing 
that it may be referred to be tried and decided by a district panchayat, the 
Collector, whether the other party agrees to such reference or nofci shall 
forward the plaint to the competent District Munsif to assemble a district 
panchayat to investigate and determine the suit. An enquiry as to whether 
the parties will submit to the jurisdiction of a village panchayat, an objec¬ 
tion from either party to such reference, and a request then made by one 
of fcbe parties in writing that the matter in dispute be referred to a district 
panchayat, are conditions precedent to tbe exercise by the Collector of bis 
power to order a compulsory reference to a district panchayat. In the 
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C673] oaso before us there was uo mutual submission to a distiiot pan- 
ohayab, nor was any enquiry made as to whether the contondiritf parties 
would oonseot to have the matter heard and determined by a village pan* 
ohayat. Under those oiroumstauoes. tho Collector liad no power to direct 
the District Munsif to assemble a disiricb panchayat and his order is ultra 
vires, and moreover the pauchayat was not assembled and did not proceed 
according to the rules prescribed by Regulation V of IBIO. 

For these reasons we must atlirin the decree and dismiss tlie appeal 
with costs. 


1886 
Feb. 21. 

Appel¬ 

late 

Civil. 

8 u. 569. 


8 U. 573 »10 Ind. Jur. 60. 

APPELLATE CIVIL, 

Before Mr, Justice Muttusami Ayyar and Mr, Justice Parker. 


SUBRAMANYA (Defendant No, 1), Appellant v. Rajaram (Plaintiff), 

Respondent.'^ [22nd and 30tb July, 1885.] 

Rent Recovery Act, Section 38—Cirii Procedure Code, Sectinnf: 276, 295 —of 
tenant's interest by landlord pendhiy attachment by Civil Court. 

Tho interest of a tenant in cerbaio laod h-iving been attiicbel by his creditor 
in execution of a decree for money, the landlord attached the same land for 
arrears of rent, brought it to sale, and purchased it under the provisions oi the 
Rent Recovery Act. 

The creditor subsequeotlv purchased the interest of the tenant, which was 
sold in execution of his decree. lu a suit by the landlord to have the sale to the 
creditor declared invalid: 

Beld, that the landlord's purchase was subject to the creditor's attachment. 
[P., 16 M. 479 (480).] 

This was an apoeal from the decree of T. Weir, Acting District 
Judge of Madura, confirming the decree of A. Kuppusami Ayyangar, 
District Munsif of Paramagudi. in suit 98 of 1884. 

The plaintiff, T. Rajaram Rau, manager of the Ramnad zamindari, 
sued for a declaration that a sale of certain land made in execution of a 
money-decree obtained by defendant No. 1 (Subramanya Chetti) against 
defendant No. 2 (Sami Tevan) was invalid, and that the land belonged to 
tho zamindari. The land which had been in the possession of defendant 
No. 2, a tenant of the zamindari. was attached for arrears of rent and 
sold on the 9bh of December [5T4] 1881 and bought by the plaintiff. 
Defendant No. 1 pleaded that the sale to plaintiff was invalid, because in 
February 1680 he had attached the land in execution of a decree against 
defendant No. 2, and had brought it to sale and purchased it in 1882. 

The plaintiff contended that the attachment gave defendant No. 1 no 
lien and only prevented private alienabioos by the judgment-debtor from 
taking effect. He relied on Section 276 of the Code of Civil Procedure. 
The Munsif decreed for plaintiff, citing Section 295 of the Code as showing 
that no lieu could be created by abtaenment as against other creditors. 

On appeal the District Judge also hel 1 that no charge was created on 
the land by Section 276 beyond forbidding private alieoation. 

Defendant No. 1 appealed on the ground that at the date of the 
purchase by plainti^ under Act Vlfl of 1865. Section 38, tbe tenant had 
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no saleable interest in the land, inasmuch as the land was then under 
attachment by a Civil Court. 

Bhashyam Ayyanyar, for appellant. 

Mr. Powell (Acting Government Pleader), for respondent. 

The Court (Muttusami AVYARand Parkee, JJ,) delivered the fol¬ 
lowing 


M. S73 = 
10 Ind. Jur. 
60. 


JUDGMENT. 

The respondent (plaintiff) is the manager of the HamnaJ zamindari, 
and defendant No. 2 . who is not a pircy to this appeal, is a tenant in that 
estate. 


Defendant No. 1 (appellant) obtained a monev-decree against the 
defendant No. 2 in original suit 291 of 1877 on the file of the Sivaganga 
Munsif, and in execution of the same attached his interest in the land in 
dispute in March 1380 and ourchased it sometime subsequent to October 
1882. During the interval, the responde it attached the same land for 
arrears o^ rent due for Pasli 1278, and bought it in December 1881 under 
Act Vni of 1865. Thus the respondent’s attachment and purchase were 
prior to the appellant's purchase, but subsequent to his attachment. The 
Courts below held that this attachment created no lien in his favour, 
and that the whole indereat of the tenant in the land passed to the 
respondent by the sale under Act VIII of I 860 . We are unable to 
concur in this opinion. The power conferred upon the landlord by 
Section 38 of Act \ III of 1865 is a power to sell for arrears of rent 
the tenant s saleable interest, that is to say, the interest which the 
tenant could convey by private alienation either by express contract 
L575J with the landlord or by the usage of the country. But in our 
judgment there is nothing in this section to show that the sale authorized 
by it is a sale free of prior incumbrances and disabilities, as in the case of 
a sale for arrears of revenue due to Government under Act II of 1861. 
Section 2 of that Act declares that the land on which arrears of revenue are 
due shall be regarded as the security of the public revenue, and Section 42 
enacts that lands brought to sale for arreirs of revenue shall be free of all 
prior incumbrances, but Act VIII of 1865 contains no such provisions. The 
words when by express contract or by the usage of the district, tba 
defaulter may have a saleable interest in the land” only prescribe a condi¬ 
tion precedent, oiz., that the defaulter must have a uisoosing power in order 
that the landlord might proceed against him under that section. In Virappa 
v K'ltkana (1) it was held by this Court that the landlord had no lien for 
rent on the tenant’s holding. It was also decided by a Full Bench of 
this Court in R^jagopal v. SuhbdTnya (2) that the sale under Act VIII 
of 1865 was not free of prior incumbrances. It follows then that the 
landlord could only sell the tenant’s interest, such as it was at the date 
of his attachment and sale, and that his power under Section 38 is 
nothing more than the power which an executio i-cceditor ordinarily has 
over his debtor's property. It is then said that Section 276 of the Code 
of Civil Procedure creates no lien or charge in favour of an attaching 
creditor, but that it creates only a disability as against the judgment- 
debtor. In the view which we take of the landlord’s power under Section 
38 of Act VIII of 1865, he could only stand in the place of the tenant, 
and bring to sale for arrears of rent such interest as ths tenant hal power 
to sell at the date of the atfcichraent and sale. This interest the tenant 
had no power to alienate to the prejulice of any claim enforceable under 

(1| 6 .M. 426. (2) 7 
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the attachment, and the landlord could not do more. It is thereforo 
immaterial for purposes of this appeal whether Section 276 of the Code 
of Civil Procedure creates a lien or charge on the property under attach¬ 
ment or only a disability as against the judgment-debtor. We must 
therefore hold that the respondent’s purchase was subject to the aupellant’a 
attachment. It may be that the interest which remained in the tenant, 
if any, after satisfying the appellant’s decree passed to the respondent 
by his prior purchase. But the suit from which this [576] second 
appeal arises was not instituted to redeem the property from the appel¬ 
lant. 
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We set aside the decrees of the Courts below and direct that the suit 
be dismissed with costs throughout. 


8 H. 576 = 9 Ind. Jar. 460. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Aijyar ajid Mr. Justice Parker. 


Rama {Plaintiff), Appellant v. VENKATACHALAM AND ANOTHER 

{Defendants), Respondents.'’^ (22nd and 27th July, 1885.] 

Rent Recovery Act, Sections S, i^9-“Randloi‘d and tenant-^Rictht to enforce accept ‘ 
ance o/patta. 

Tne rdoter of a lo woom right so oollecc ibe kat;(;uba.di or quit- 

reno ou inarh lands and ch<) road-cess payable co Governmeoc was delega ed. sued 
t*) compel ibe inamdacs i>o accept pastas aod execute mucbalka^ for the amounts 
due: 

Held, that the inacnd-srs, not being cultivating tenants, were not bound, under 
Act Vlll of 1865 (Madras), to accept a patia. 

Ramasami v. Tlie Collector of Madura iI.L.R. 2 Mad., 67) referred to. 

[R., 10M.229 (231) Hind. Jur. 3Jl;2i M. 116 (119, 123) (F.B.) ;D., 16 M. 40 (42).] 

This was an appeal from the decree of E. C. Johnson, Acting District 
Judge of Vizagapatam, confirming the decree of V. Apuala Narasimha 
Razu, District Munsif of Parvatipur, in suit 144 of 1884. 

Mr. Branson, for appellant. 

Anandacharlu, for respondents. 

The facts necessary for the purpose of this report appear from the 
judgment of the Court (Muttusami Ayyar and Parker, JJ.). 

JUDGMENT. 

The appellant is the renter of the Merangi zamindari in the district 
of Vizagapatam and the respondents are agraharamdars holding inams in 
that estate. The zamindar is a minor and the estate is under the manage¬ 
ment of the Court of Wards. The jiraiti or assessed lands in the zamindari 
were leased to the appellant and he was also authorized to collect the 
kattubadi and the road-cess payable to Government on the inam lands,some 
deduction being allowed to be made from the amount due to Government 
as a remuneration for bis trouble. It is conceded, at the hearing, that the 
respondents are not cultivating tenants. The [577] appellant brought 
the suit, from which this apoeal arises, partly to compel the respondents 
to accept a patta and to execute a muchalka under Act VIII of 1865. The 
question raised for decision was whether this claim could be maintained. 

* Second. Appeal 156 of 1885. 
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Both the lower Courts held that it could not. The District Munsif 
observed that the appellant’s position was that of a person deputed to 
make collections for a stipulated remuneration aud not that of a landlord 
within the meaning of Section 3 of Act VIII of 1865. In advertence to 
the fact that the respondents were not cultivating tenants, the Judge 
observed that the provisions of the Act did nob extend to superior ten¬ 
ancies, such as that of the respondents, and relied on the decision of the 
Privy Council in Rainasami v. The Collector of Madura (1). In that case 
the contention was that a favorable lease granted by a former zamindar 
of Ramnad to his creditor for a period of forty years was a patta as defined 
by Section 3 of Act VIII of 1865, and, therefore, not a subject of com¬ 
pulsory registration under Act XX of 1866. In overruling this contention,; 
the Judicial Committee observed that Section 3 contained a description 
and not a definition, that it seemed to be confined to the relation of 
tenants who are cultivating the land and their immediate landlords, and 
that Sections 3, 4 and 9 were framed upon the assumption that there was 
an existing relation which would warrant the application by either party 
for a written patta. This decision was followed by this Court in Apneal 
8 of 1881. 


In the case before us, the respondents are not cultivating tenants, 
and, therefore, they are under no obligation to accept a patta. Agaio, the 
appellant asserts a claim to the kattubadi and the roadcess, not in virtue of 
his position as a farmer, but on the ground that the power to collect them 
was specially delegated to him, aud it is not urged that the relation of 
landlord and tenant exists between the parties within the meaning of 
Section 3. The learned counsel for the appellant suggests that the 
remarks of the Pi-ivy Council amount to a mere obiter dictum. Bub a 
reference to the facts of the case in which those remarks were made shows 
that they were necessary for the disposal oT the contention before the 
Judicial Committee. This appeal must fail and we dismiss it with costs. 




(1) 2 M. 67. 
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APPELLATE CIVIL—FULL BENCH. 188S 

Before Sir Charles .1, Ttirner, A7., Chief Justice, Mr. Justice 
Kernan, Mr. Justice MutUisaml Ayi/ar, Mr. Justice Hutchins, Full 

and Mr. Justice Brandi. Bench 

LakshmI {Defendant No. 6). Appellant v. Sri Devi and others 9 M. 1 

{Defendants), Respondents.'^ [24th April, and 2nd May, 1885.} (F.B.). 


Civil Procedure Code, Seclimi 6B2^Tjimitfiiion Act, Sched7dc II, Articles 171, A, B,C; 
170 —Peiiod for bringing in represcntntirc of dcccnsed respondent. 

Per Cni-iam (Kernan, J.. dissenting). 

An application hj an appellant to make the representative ot a deceased respond¬ 
ent party to the appeal does not fall order Art, 171B, but under Art. 178 of 
8Ch. II of the Indian Limitation Act, 1871. 

fDUs.. 34 C. 1020 = 6 C.L.J. 7l5=»ll C.W.N. 1100 (n02l ; 10 Bom. L.R. 509 (511); 
P. 29 M, 529 (530) = 16 M.L.J. 475 = 1 M-L.T. 348; Appr., 12 C. 590 (593) 
(F.B.).] 

This was an appeal against an order of K. Kunjan Menon, Sub¬ 
ordinate Judge of North Malabar in appeal suit No. 92 of 1884. 

Lakshmi, the appellant in the Subordinate Court, was defendant 
No. 6 in the suit, against whom a decree for rent and possession of land 
had been passed. 

The respondents to the appeal were the plaintiff, Mahadevi, and the 
other defendants in the suit. 

Pending the anpeal Mahadevi died, and an application was nDade six 
months after the date of her death by Lakshmi, under Sections 368 and 
582 of the Code of Civil Procedure, to make Sri Devi, her representative, 
a party to the appeal. Sri Devi was placed on the record as respondent 

No. 1. 

[2] Sd Devi, on the hearing of the appeal, objected that it was bar¬ 
red by limitation as against her, inasmuch as the application to make 
her a respondent was not made within sixty days from the death of 
Mahadevi. 

This plea was allowed, and the appeal was ordered to abate. 

Lakshmi appealed to the High Court. 

The question was referred to a Full Bench for decision. 

Srinivasa Rau, for appellant. 

Respondents were not represented. 

The following judgments were delivered by the Full Bench (TURNER, 

O.J.. Kernan, Muttusami Ayyab, Hutchins, and Brandt, JJ.) 

JUDGMENTS. 

Hutchins, J._The question before us is whether an application by 

an appellant to have the representative of a deceased respondent made a 


• Appeal against Order 129 of 1884. 
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respondent falls under art. 171B of the Limitation Act, or under the 
general article for all applications not otherwise provided for. 

In its terms, art. 171B refers only to the representatives of deceased 
defendants, but it is contended that a defendant includes a respondent,and 

Section 582 of the Code is relied on. This section runs as follows:_“The 

Appellate Court shall have . . . the sameSpowers ... as are conferred bv 
this Code on Courts of original jurisdiction in respect of suits instituted 
under chap. V ”—the paragraph ended here in the Code of 1877, but now 
goes on—“and in chap. XXI, so far as may be, the words ‘plaintiff,' 
‘defendant’and‘suit’shall be held to include an appellant, a respondent 
and an appeal, respectively, in proceedings arising out of the death, 
marriage or insolvency of parties to an appeal.” The argument is that 
since a defendant in Section 368, which is part of chap. XXI, is to be held 
to include a respondent, the article in the Limitation Act, which deals with 
applications under Section 368 to bring in the representative of a deceased 
defendant, must be held to provide for similar applications in regard to 
deceased respondents. 

On the other hand, it is contended that the provisions of Limitation 
Acts are always construed most strictly, that the effect of Section 582 is 
to regulate only the procedure in appeal where a party has died but not 
the li raitation, that except in a question of procedure a defendant does not 
include a respondent. 

It will be observed that three things are spoken of in Section [3] 582 
—a plaintiff, a defendant and an appeal. A suit cannot include an appeal 
in respect of limitation, for the Limitation Act deals with suits and 
appeals in distinct schedules. A plaintiff cannot have been intended to 
include an appellant with regard to limitation, for, if it did, the Legislature 
would not have spoken of a plaintiff or appellant in the art. 171, almost 
immediately preceding that now in question. Why then should a defend¬ 
ant be held to include a respondent? 

It has already b‘*eu meotioned that Section 582 has been altered and 
enlarged, and art. 171B is itself a new provision. It is therefore desir¬ 
able to examine the course of legislation in view to elucidate the intention 
of thfi Legislature. 

The Limitation Act now in force was passed in 1877 in close 
connection with the Code of that year. In that Code, as already noticud, 
the first paragraph of Section 582 terminated at the words “ chap. V.” 
In the Limitation Act, there was nothing correspondirtg with arts. 171A, 
171B or 171C, and art. 171 spoke of a deceased plaintiff only, nob of a 
plaintiff or appellant. 

The words “or appellant” were introduced into art. 171 by the 
Amendment Act XII of 1879, and the same Act added the supplementary 
arts. 171A, B and C in the very same form in which they still stand, 
except in one particular, nob now material. And this same Amendment 
Act also modified Section 582 of the Code by adding, after the words, 
Chap. V, “ and in Sections 363 and 365 the word plaintiff shall be held to 
include an appellant.” 

This seems to negative a possible suggestion that the words ^ or 
appellant ” were added to art. 171 out of excessive caution. Very slight 
caution would have shown that, if it was still doubtful after the amend¬ 
ment of Section 582 whether a plaintiff included an appellant in regard to 
limitation in art. 171, a defendant could not possibly include a respondent 
in arts. 171 A, B and C, since the Section 582 had not been amended with 
regard to defendants. Under the law, as it stood after the Amendment 
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Aob, bhere oould, I thiok, be no doubt that art. 171B did not apply to 
deceased respondents. 

Then, in 1882, there was a further amendinenb of Seotion 582, and it 
now stands as set out in the beginnioi^ of this judgment. It is possible 
that the Legislature intended to make a corresponding change in the 
limitation, but they have not done so, and an appellant is, in my opinion, 
entitled to take advantage of the oversight. 

w It has been suggested that the appellant in this cuse is a defend¬ 
ant seeking to bring in the representative of the plaintiff (respondent), 
and that he is governed by art. 171A, but this is an application under 
Seotion 368 and not one under Section 366, to which alone art. 171A would 
apply. 

Brandt, J.—I agree. I should have been glad, if! could, to have 
held that it was open to take it to be a cise of defective description rather 
than a case in which respondents were intentionally omiDted, or through 
oversight not provide! for, but the arguments stated by my learned 
colleague leave us no option, I think, and art. 171B mu^t be held not to 
apply to the case of a deceased respondent. 

The order of the Subordinate Judge must be sot aside and the 
appellant’s application must ba disposed of on the merit’s, but I would 
not allow costs as it was an open question. 

Muttusami .\yYAR, J.—I agree with Mr. Justice Hutchins for the 
following reasons :—First, his conclusion is in accordance with the view 
on which the learned Chief Justice and myself decided several cases; 
secondly, the Limitation Act must be construed in cases of doubt so as to 
preserve the remedy ; thirdly, the case before us is not one of real omis¬ 
sion, for it is conceded that, if it is not governed by art. 171B, it must be 
governed by art. 178 ; fourthly, according to the language used in the 
Limitation Act, and to the course of legislation, there is neither ambiguity 
nor inaccurate description as pointed out by our learned colleague, and, 
in such a case, it is not permitted to us to vary the construction on the 
ground that, in our opinion, there is an oversight on the part of the Legis¬ 
lature. 

Turner, C.J.—I am of opinion that the absence of the term respond¬ 
ent was inadvertent, but I do not see how we can so construe the article 
as to hold that it applies to respondents. The Limitation Act draws a 
distinction, as Mr. Justice Hutchins has pointed out, between suits and 
appeals and between plaintiffs aud uppeliants, and while I should have been 
prepared to hold that we might have got over the use of the term defendant 
only in the description of the application as a matter of imperfect descrip¬ 
tion, we cannot so deal with the date from which the limitation is to run. 
I, therefore, assent to the proposed order. 

Kernan, J.—I am still of the same opinion as I expressed in 
Second Appeal 242 of 1880, Kariithedath Narayanan Unni [5] v. Kamp- 
Tath Korunni Panikkar (ll, that is, that where a deceased respondent 
was nlainbiff on the original record, the terras of arts. 171 and 171B 
apply to her. As plaintiff she came under art. 171: she was still plaintiff, 
though respondent in the appeal. The arts. 171, 171A, and 171B of the 
Limitation Act ought to be construed with the Sections of the Civil Pro¬ 
cedure Code therein referred to and with Section 582 of the Code. By so 
doing “ defendant ” includes '* respondent.” No reason is suggested why 
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the legislatui'e should omit to provide for the case of a deceased respond* 
ent. 

The intention of the legislature was clearly to provide in the Limita* 
tion Aet for all the cases referred to in the Section of the Code to which 
reference is noade by arts. 171, 171A and 171B. 

Note. — See Narain Das v. Lajja Bam, I.L.R., 7 All., 693. 

Soshi Bushan Chanel v. Grish Chunder, I.L.R., 11 Cal., 694. 


9 M. 5. 

APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Justice, Mr. Justice Kernan, 

and Mr. Justice Hutchins. 


Appasami {Petitioner), Apjyellani v. ScOTT [Respondent), Respondent.*^ 
[14th November, 1884 and 25th & 28th April, 1885.] 

Civil Procedure Code — Decree -^Execution — Sale—Immoveable property—Hypothecation 
bond—Interest of obligee sold^General Clauses Act, 1868. Section 2 (5)~~Interesl 
arising otU of land. 

Where a judgment debtor is entitled to a debt secured by a collateral hypothe* 
catioo of land and the decree-holder attaches and sells the judgmeot-debtor's 
interest in the bond, such interest is immoveable property for the purpose of 
attachment and sale under the Code of Civil Procedure, 1682. 

Per Turner, -Whether (he decree-holder could not sell the debt 

apart from the security as moveable property ? 

[N.F.. 26 B. 305; 1 Ind. Cas. 450 = 18 P R. 1909 = 22 P.W.R. 1909 ; ISInd. Gas. 91 
(921 = 22 M.L.J. 105 (107) = 10M.L T. 503=11911) 2 M.W.N. 590; Appr., 19 B. 
121 (123) : R.. 25 C. 222 1225); 10 M. 169 (171): 14 C.P.L.R. 5 (8) ; D., 35 B. 
288=13 Bom. L.R. 233 (237) = 10 Ind. Cas. 812.] 

This was an appeal from the order of C. Purushotam Ayyar, Sub¬ 
ordinate Judge of Madura, West, dated 13th February 1883, in execution 
of the decree in suit 56 of 1881. 

The facts necessary, for the purpose of this report, appear from the 
judgments of the Courc (TURNER, C.J., KerNAN and HutcHINS, JJ.l. 

[6] Ramachandra Rau Saheb, for appellant. 

Respondent was not represented. 

JUDGMENTS. 

Turner, C.J.—The zamindar of Sivaganga bad executed a bond to 
Venkatasami Nayudu for Rs. 3,00,000 and hypothecated as collateral 
security the zamindari. 

Venkatasami Nayudu died leaving three sons. In original suit 56 of 
1881, Varadaya, on the 2Dd December 1881, obtained a decree against 
Appasami, one of the sons of Venkatasami. This decree Varadaya trans¬ 
ferred to Scott on 4th July 1882. On 10th August 1882, Scott attached 
the debt in the manner prescribed by the Code for the attachment of debts. 
The Subordinate Judge at first declined to order a. sale, but in October 
1882 the judgment-debtor presented a petition No. 500 of 1882, consenting 
to a sale. The Court, thereupon, ordered a proclamation of sale to issue, 
but the sale was postponed as the judgment-debtor expressed his intention 
to present an application to be declared an insolvent, and he was granted 
time to the 26bh Dacember 1882 to enable him to do so. No applioatiw 


a 


Appeal against Order 41 of 1883. 
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having been made by bim^ Scotit on the 18fch January presented an appli¬ 
cation No. 25 of 1883, praying for the issue of an order for sale and obtained 
an order, in pursuance of which, on 26bh January 1883, a proclamation 
of sale was issued in the following terms:— 

“ It is notified that, on a petition presented for execution of the 
decree in the said suit, the following moveable property of the defendant 
has been attached ; unless the undermentioned amount is sooner naid into 
Court or the decree is otherwise satisfied, the said property will be sold by 
public auction .... on 13th February 1883. In so doing, the right of 
the defendant as hereinbelow set forth will be sold.” 

The amount to be collected was then stated and the property was 
described as follows " One-third share due to this defendant in the three 
lakhs of rupees due under a bond executed for Rs. 3,00,000 on the 12bh 
September 1878 by Dorasinga Tevar alias Gauri Yallabha Tevar, zamin- 

darof Sivaganga, in favour of Venkatasami Nayudu, defendants father. 

On the 10th February the judgment-debtor again applied for a postpone¬ 
ment of the sale on the ground that a suit had been instituted on the 
bond, and that the debt was included in his insolvent application. 
He did not then take any objection that proper notice of the sale had not 
[7] been given. His application was refused for the reasons stated in 
the Subordinate Judge’s order on the 13th February. 

On the 13th February the sale commenced; the judgment debtor 
asked that the sale might be kept open for seven days and the Subordinate 
Judge allowed it bo be kept open bo. and to be closed on. the Ubh 
February. On the 14th February it was accordingly concluded. On the 
14bh February when the sale was proceeding, the judgment-debtor applied 
to the Court either to postpone the sale or to observe the rules relating 
to the sale of immoveable property. The Subordinate Judge observed 
that the objection was then taken for the first time, that it was taken in 
the absence of the decree-holder, and that what was being sold was the 
judgment-debtor’s one-third share in a debt, which was attached under 
Section 268 of the Civil Procedure Code, and that the debt was moveable 

property. 

It is contended on appeal that the proclamation should have been 
made in the manner directed for the sale of immoveable property. Where 
the judgment-debtor is entitled bo a debt secured by a collateral hypothe¬ 
cation of land and the decree-holder desires bo make the debt available for 
the satisfaction of his decree, I hesitate to say that he may not etfectually 
do so by attaching and bringing the debt to sale in the manner in which 
other debts are attached and brought to sale. Of course, if be desires to 
bring to sale the security, he must, I allow, proceed to bring it to sale as 
immoveable property. In this case it appears to me the judgment-debtor 
is entitled to contend that all be desired to sell and all that has been sold 
is moveable property ; but there are cases in which the security may be 
worthless. I am, however, persuaded that the sale of a debt apart frocn 
the security which may alone give it value, is contrary to the policy of 
thelaw in this country, which aims to secure the judgment-debtor from 
loss on the occasion of an auction sale in execution of decree, and I there¬ 
fore cannot regret that my learned colleagues have come to a contrary 
conclusion. Had I been able to agree with them on the first point, I 
should have considered that, inasmuch as sale has taken place, further 
inqiury was necessary to prove substantial injury. The security may be 
worthless. It is notorious that the zamindari has been attached in execu¬ 
tion of ft number of decrees passed on mortgages, and that after fruitless 

401 


1886 
APRIL 23. 


Appel¬ 

late 

Civil. 


9 H. 5. 


U 111—51 



9 Mad. 8 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1885 

April 28. 


Appel¬ 

late 

Civil. 


9 M. 5. 


postponemenfcg to enable tbe judgmeat-debtor to obtain a loan from 
Government or elsewhere, proceedings are now being taken to bring it to 

[8] But, as the sale has been for other reasons declared invalid it 
IS unnecessary that I should express a decided opinion. 

Hutchins, J., (Kernan, J.. concurring).— Id this case the Sab- 
ordinaco Judge of Madura ordered the sale of the appellant’s one-third 

interest in a bo^nd. upon a proclamation of sale which treated such 
interest as nooveable property, and gave only fifteen days’ notice. Theonlv 
question raised for our deternDination is whether the aDpellaufs interest 
m the bond was moveable or immoveable property. The Code of Civil 
Piocedure does not define immoveable property and consequently the 
definition to be considered is that contained in the General Clauses Act 
which declares that Immoveable property shall include land, benefits to 

arise out of land and things attached to the earth or permanently fastened 
to anything attached to the earth.” 

The bond is one for three kkhs of rupees charged on the zamindari 
ot bivaganga. 

fu I. ^ undoubtedly moveable property, hut seeing 

that the debt is made a charge on land we cannot say that it is not a 
^ benefit to arise out of land.” and we are constrained to hold that it is 
immoveable property. It is tbe appellant’s interest in the bond, inolud- 
mg the immoveable security, which was ordered to be put in auctiou and 
not a mere interest in the debt. We do not understand that the Sub- 
ordiuate Judge, by bis order of the 14th February, denied that be was 
selling the security as well as the debt, and, even if he had so expressed 
himself, anything that he may have said without the knowledge of the 
decree-holder and intending purchasers could not have afifected the ques¬ 
tion. It IS not, therefore, necessary to consider whether we could have 
interfered if the debt alone bad been ordered to be sold, but, if the appli- 
cation has been to sell the debt apart from the security, we think that 
the debtor might reasonably have objected, and that upon his objection 

the Court might reasonably and ought to have refused to sever the debt 
from its security. 

Our decision is in strict accord with that of the High Court of Cal¬ 
cutta m Srinath Dutt v. GopalChundra Mitra (1) and also with that of 
the High Court of Allahabad in Buddoo Mull . Maharoop {2). It has 
also been held, both in Bombay and Allahabad, that decrees for money 
^arged on land are themselves [93 immoveable property— Mmammat 
Bhawani Kuar v. G^ilab Bai (3) and Hari G. Joshi v. BamchandraX^) 

If. however, this had been the only ground for setting aside the order 
for sale, and consequently the sale, we should have felt bound to remit for 
inquiry the issue whether the irregularity had caused substantial injury. 
The appeal has come before us as against the order for sale because the 
^bordinate Judge has treated the property as moveable, and it is for 
that reason only that we have admitted it. The more correct course 
would have been for the appellant to have moved the Subordinate Judge 
to set aside the sale and to have appealed against his refusal. He is not 
eDtibiea to have the sale caocelled for a mere irregularity uuless be is able 
to show that substantial loss has resulted. 

But there is another ground on which, as held by the District Judge, 
the sale to, and purchase by , the respondent are absolutely bad. The 

(1)9 0.511. (9) 6 N.W.P. 129. (3) 1 A. 348. (4) 9 B.H.O.B. 64. 
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eeBpondeufe is a pleader practising in the District Court and his purchase 
is opposed to Section 136 of the Transfer of Property Act. 

We set aside the order directing the sale to proceed and declare the 
aale null and void. We make no order as to costs as the appellant did 
not take the first objection, upon which he has now succeeded, in the 
Court below, although he threw every obstacle be could think of in the 
way of the decree-holder, and because he has not applied, as he should 
have done, to the Subordinate Judge to set aside the sale. 


9H.9 = 9Ind. Jur. 464 = 1 Weir 572. 

APPELLATE CRIMINAL. 

Before Mr. Justice MiiUiisami Ayyar and Mr. Justice Hutchins. 


Queen Empress v. Subbarayan and another.* [25fch August, 1885.] 

Penal Code, Section i9S—Marriage — Proof. 

S and G having been convicted of enticing away the wife of the complainant, 
the conviction was quashed on appeal, on the ground that strict proof of marriage 
bi'ing uecespary for a conviction under Section 498 of the Indian Penal Code, 
the evidence [10] adduced (vt;., of the complainant, the woman, and her motfier, 
who swore to the fact of the marriage) was not sufficient to enable the Court to 
form an opinion whether the marriage took place as a fact, and if it did take place, 
whether it was according to law. The accused did not cross-examine the 
witnesses as to the fact or validity of the marriage or otherwise impugn it: 

Held, that the marriage was sufficiently ^rowed—Empress v. Pitambar Singh 
(I.L.R. 5 Cal , 566) discussed. 

IR.. 5 P.R. 1894 (Or.); D., 13 Or. L.J. 641 (542) = 15 lod. Cas- 813=5 S.L R. 270.] 

This was a case referred to the High Court by G. A. Parker, Sessions 
Judge of Tanjore, on the 16th June 1885. 

The facts of the case anpoar from the judgment of the High Court 
<Muttusami Aytar and Hutchins, JJ.) 

Counsel were not instructed. 

JUDGMENT. 

Hutchins, J. —The charge in this case was an offence, punishable 
under Section 498 of the Indian Penal Code, viz., enticing away a 
married woman. The Second-class Magistrate convicted, but the Head 
Assistant Magistrate (Manavedau Raja) on appeal has reversed the 
conviction on the ground that “ the Bengal High Court have ruled 
that strict proof of marriage is necessary for convictions under Sections 
.497 and 498,” and that, in view of that ruling, the evidence adduced was 
not " sufficient to enable the Lower Court to form an opinion whether the 
alleged marriage actually took place, or, if it did taka place, whether it was 
According to law.” 

The authority referred to appears to be the Empress v. Pitambar 
Singh (1). In delivering the judgment of the Eall Bench in that case the 
Ghief Justice observed i **The marriage of the woman is as essential an 
.element of the crime charged as the fact of the illicit intercourse, and the 
provisions of the Evidence Act (Section 50) seem to point out very plainly 
that, where the marriage is an ingredient in the offence, the fact of the 
juarriage must be proved in the regular way.” 

” Orimioal Revieioa C^se 239 of 1665. 

(1) 6 0. 566. 
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We of course agree both that the fact of the mp-rriage must be proved 
and that it must be proved in the ordinary way, i.e., by other and morff 
reliable evidence than that of the mere “ opinion —expressed by conduct-^ 
of a person who. as a member of the family or otherwise, has special means- 
of knowledge.” It is such an opinion which Section 50 of the Evidence- 


LATE 

Criminal. Act makes admissible evidence of a relationship, such as marriage, except in 
d iTq- which one is a prosecution under Section 498 of the Indian 

■ [IIJ Penal Code. That proof of the opinion, as expressed by conduct, may be 

Ll-i w ■ person himself is not to be called to state his 

B 72 opinion, but that, when he is dead or cannot be called, his conduct may 

be proved by others. The section appears to us to afford an exceptional way 
of proving a relationship, but by no means to prevent any person from 
stating a fact of which he or she has special means of knowledge. The 
Calcutta case has been followed by Straight, J., in Empress v. Kallu, (1) 
but if the learned Judges meant to decide that a husband or wife is preclud¬ 
ed from proving his or her marriage, we must, with great deference to 
their opinion, express our dissent. 


In the English Courts a marriage is usually proved by the production 
of the parish or other register, or a certified extract therefrom ; but, if 
celebrated abroad, it may be proved by any person who was present at itr 
though circumstances should also be proved, from which the jury may 
presume that it was a valid marriage according to the law of the country 
in which it was celebrated. Proof that the ceremony was performed by 
a person appearing and officiating as a priest, and that it was understood 
by the parties to be the marriage ceremony according to the rites and 
customs of the foreign country, would be sufficient presumptive evidence 

V- Inhabitants of Brampton, (2) so as to throw on the defend¬ 
ant the onus of impugning its validity” (Archbold. p. 925, Bigamy). And 

even a marriage in England may be proved by any person who was 
actually present and saw the ceremony performed : it is not necessary to 
prove its registration or the license or publication of the banns {,lbid,f 
quoting ii. v. Allison, (3) R. v. Manwaring. (4) 


In this country there is no statutory marriage law for natives, and 
the validity of any particular marriage depends chiefly on the usages of 
the caste to which the parties belong. In the case before us the parties 
to the marriage are Maravas—a class not over exact or nice as to religi¬ 
ous observances or ceremonies. The wife, as witness No. 1, deposed: 
The complainant is my married husband only” (the Tamil word rendered 
only’ implies he is just my married husband and nothing more or less): 
it was four years ago that the marriage was performed ; upon my attaining 
LI2J puberty, we cohabited.” Similarly the husband said : '*1 married 
Velayi five years ago ; she is 18, the nuptial ceremony was performed soon 
after the (first ceremony of) marriage (or betrothal).” Witness No. 4 is 
the mother of the wife Velayi. She swore that she had her daughter" 
married to the prosecutor. None of these witnesses were cross-examined 
as to the factum or validity of the marriage, and the accused persons in 
no way impugned its validity. 

We entertain no doubt that the marriage has been sufficiently estab¬ 
lished. We accordingly set aside the First-class Magistrate’s judgment of 
acquittal and direct him to restore the appeal to his file and pass fresh- 
orders upon it. 1 


(1) 3 A. 60. 

(3) R. & R. 109. 


(2) 10 East 282. 

(4) Bears &B. 132»>26 L.J. (M.O.) 10. 
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Before Mr. Justice Handley. 


Natal y. Natal.* [22nd Septembar, 1885.] 

X>ivorce suit—Costs of loifc -Indian Succession Act, IfiGj. Section ^—Married Woman s 
Property Act, 1874. 

A wile without property ol bet own seeking a divorce is eiititled to have 
provision made by her husband lor the payment, of her costs m the suit. 

Proby V. Proby (I L.R.. 5 Cal.. 357) distinguished and observed upon. 


Obiginal 

Civil. 

9 H. 12. 


XlppP.. 19 B. 293 (296) : D., 2L B, 77 (82).] 

The facts of this case aopeir sulfi'iientlv for cha purpose of this 
report from the judgment of the Court (Handley, J.) 

Mr. Branson, for plaintiff. 

Biligiri Ayyangar (Solicitor), for defendant. 


JUDGMENT. 

Apolioation by petitioner (the wife) for an order that her costs up to 
date be taxed and paid by resuondent, and that her costa up to, and of, 
and incidental to, the hearing mav be taxed de die in diem, and that 
respondent be ordered to pay into Court a sufficient sum to cover such 
costs, out of which sum the costs when so taxed de die in diem be paid to 

petitioner. t * i ».• 

I think petitioner is entitled to the order prayed for. 1 took time to 

consider this matter because I thought at first there was some dif¬ 
ference in principle between giving this relief to a woman [I^J 
a divorce, and doing so in the case where the woman is the defending 
party. Upon consideration I see there is no reason for any such distinc¬ 
tion. The English Divorce Courts have always given it in both cas“S, and 
the reason, viz., that otherwise the wife will, as a rule, bo unable to con- 
timin the proceedings, applies eqnaHv to both ci,90s. The rules passed by 
the Courts for divorce and matrimonial causes in England under the Eng¬ 
lish Divorce Act provide for the taxation of costs of a wife, who is peti¬ 
tioner or respondent, before the hearing as a matter of coarse, and for the 
registrar’s ordering the husband bo pay or give security for the costs ol. 
end incidental to the bearing. The decision of the Calcutta High Court in 
Proby V. Proby, (1) quoted by the respondent’s attorney, does not lay down 
that in DO case can the Indian Divorce Courts prooerly give such relief to 
the wife, hut only that the main reason for the practice of the English ® 

having been removed by the Indian Succession Act, makes e 

•wife’s property independent of her husband, the relief will not bo granted 

bv the Indian Courts unless special circumstances are u 

it. With great deference to the learned Judges svho decided that case, 
it seems to me that they have over-estimated the effect of the In 
Succession Act upon the status of the wife as eniiit-lmg her to this relief- 
If she has property, that property of course will be available for her costa, 
ftud in that ease the Q-iurts here would probably mfuse to make any order 
that the husband pay her costa until the suit has bean decided, as is done 
by the English Courts when t he wife has separate property. But when 

f • Matrimonial Suit No. 2 of 1885. 

(1) 6 0. 367. 
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Sep^L Tf'■‘u’ requiring her 

SBP_22. husband to provide or her costs, vi^., her inability otherwise to rontinne 

Original I'emams. That inability is princiaallv caused bv 

o.v^ s:,st“i,rpS i r* 
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.£:‘£.rr.zrr: 3^ 

” s-i—t “ 
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Solicitor for plaintiff: P. B. Gordon “'°resaio. 

Solicitor for defendant: Biligiri Ayyangar. 


9 M. 14 (F.B.). 

APPELLa^TE CIVIL-FULL BENCH. 

Before S«- Charles A. Turner, Kl.. Chief Justice, Mr. Justice 

Eernan, Mr. Justice MuUusami Ayijar, Mr. Justice Hutchins, and 

Mr. Justice Brandt. 


AND OIHISHS V. KaNNIYAPPA 

AND OIHISHS {Defendants in the several cases), Bespondents.* 

L24th April, 1885.] 

-B^onlation XXVof 1802, Section* 
dan‘’Ls®n''„'‘i.°L°„°'from artisans in his semin- 

of ?hTmuhUmfa seroTrTLTtheirown use““°"'' 

£R..16M. 34(38).] 

Arpcwnt^'f District Judge of North 

in suite Nos. 725-V3roTl881 

Mutt.mfL’iJ’f®® "‘t®" ® by Turner, C. J., and 

to f-im« f-n « ^kf^^Vu’’ November 1883, and were adjourned from Mme 
Mndrflof Q the zamindar of Karvaitnagar and the Government of 
Madras to a pply, if they should think fib, to be made parties, ao that thg 

• Second Appeals 687—696 of 1883. 
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qtiQstioD at issue iniRht bo finally deoidod. Noitlior fche zemindar nor the 
Goverumenb were made parties. 

The facts and arguments appear from the judgment of the Court 
(Turner, C.J., Kernan, Muttusami Ayyar, Hutchins, and Brandt 

JJ.). 

Hon. Eaim Rau, for appellants. 

Mr. Branson, for respondents. 

JUDGMENT. 

The appellants (Vedantacharyalu and four others) are inamdars of 
Yekambara-kuppam, a village in the zamindari of Karvaitnaaar : they 
brought this suit to recover from the respondents (Kanuiyappa Mudali and 
nine others), weavers, the muhtarafa tax claimed as due on their looms 

for Faslis 1286 to 1290 (1875-76 to 1880-81). 

The respondents, in their written statements, pleaded that the appel¬ 
lants were not entitled bo collect the tax from them ; that the suit was 
barred by limitation ; and that they had nob held the number of looms 
on which the tax was assessed. 

The Court of First Instance held that the appellants were entitled to 
collect the tax, inasmuch as they were inamdars under the zemindar, and 
the tax had been always collected in the village; and held the suit was 
not barred by limitation because, although the appellants had not 
enforced their right of collecting the tax for twelve years prior to suit, this 
inaction was due to an order of the Collector, who bad prohibited its 
collection. 

On appeal, the District Judge adverted to the judgment of this Court 
in Special Appeal 747 of 1873, (1) wherein two learned Judges (Innes 
and Holloway, JJ.) had held thezamindar entitled to collect the muh¬ 
tarafa tax, the Chief Justice. Sir Walter Morgan, dissenting ; and by reason 
of this dissent the District Judge appears to have considered himself at 
liberty to regard the question as still an open one. We may observe that 
the judgment of this Court by a majority is binding on the Courts until 
ic is overruled by the Court itself: at the same time it is quite witbiu the 
[16] province of a Judge who sees reasonto doubt the propriety of a judg¬ 
ment of this Court, while accepting and applying it, to indicate the grounds 
on which, if the matter were res integra, he would have formed a differ¬ 
ent opinion. , 

The Judge'rightly apprehends the nature of the taxor toll whicu toe 

appellants assert their right to levy : it was a tax on artificers, in this case 
weavers, which under native rule was collected on behalf of the sovereign 
power, although, where the revenues of a district were farmed by a zamm- 

dar, it was collected by him. t t 4 .u 

The Judge doubted the opinion expressed by Mr. Justice Innes that 

the right to collect the muhtarafa tax was enjoyed by the zammdar as a 

oommon-law right; he held that if it was legal, it was legal by virtue of 

the delegated authority of the State, such delegation being manifested by 

the omission in the sanad to prohibit the 

however, points out that under the Regulation XXV of 1802 the Govera- 
ment was entitled at any time to exercise its discretiou and to withdraw 
from its deputy, the zamindar, the privilege of collec^ng the tax, and that 
it was competent to it to do so by a mere order of Government, without 
resorting to legislation : he then goes on to inquire whether, although the 


1886 

APRIL 24. 

Full 

Bench. 

9 M. 14 
(P.B.). 


(1) Not reported. 
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Government has not finally and definitely issued such an order, the nrivi- 
lege hag been cancelled by the Legislature in any other way. The Judea' 

observes that the muhtarafa tax was collected, as sanctioned by law and 
custom, up to 1832 : he regards the effect of Eegulation V of that year 
as abrogating the authority derived from custom and substituting, an- 
authority derived horn legislation; the sanction of custom, be says was 
superseded by the sanction of the Legislature. 

nf °T License Tax Act, repealed Regulation V 

of 1832. and the Judge considers its effect was to abolish the muhtarafa 
wherever it was collected in the provinces directly administered by 
. ue Government of India, and that it could have had no other effect in 
the zamindaris; and whereas Act II of 1862 simply repealed Act XVIII 
of 1861 without reviving RegulaDion V of 1832. the Judge considers that 
the right to collect the muhtarafa tax was not revived in the Karvait- 
nagar zamindan any more than it was in any raivatwari district in 
the ^esideacy: he admits that the repeal of Act XVIII of 1861 may 

have had the efiect of reviving the concmon-Iaw liability of [17] subjects 

to pay the tax to the Government, and of reviving in the Government the 
common-law right of imposing it; but he considers that to entitle the 
zamindar to collect it there must have been a fresh delegation of authority, 
and that an order of the Government, dated 26dh November 1865. did not 
amount to such a delegation : the portion of the order quoted by the District 
Judge {^paragraph 26; is in the following terms: “It appears to Govern¬ 
ment that they are not called upon to insist on the resumption of this 
^em of revenue from the zamindars of Venkatagiri. Karvaitanagar or 
Ralastn, and the Coll-c’ors will accordingly understand that the prohibi¬ 
tion against their collaccmg muhtarafa according to custom is witndrawn 
80 tar as Government are concerned: the zamindars will be responsible 
or eeping within the law. But whether or not this order operated as a 

delegation, the Judge considers that since 1862 there had been at bast 

nothing but- a liability at common-law on the pnrb of the raiyats of the 

zaiuindan to pay the muhtarai'a tax, and he expresses his belief that the 

^ntish Governmonr. has never revived a fiscal liability, which has been 

in a eyance foi the shortest period, without having recourse to the Legisla- 

ure. in t ie result he holds that in the absence of any such legistation the 

common-law right, which was abrogated by Act XVIII of 1861, has not 
beon revived. 


Again, adverting to the fact that the saoad of the zamindar of 
Ilarvaitnagar. while it expressly prohibited the collecbiou of the other 
sources of revenue mentioned in Section 4 of Regulation XXV of 1802, 
oniitte tnenbion of the muhtarafa (which tiie Judge considers tantamount 
to an exclusion of the probibicioo), and adverting also to the Section 3 of 
the Regulation above quoted, which declares that “ Sanads and kabuliafcs 

the couditioijs aud articles of tenure on which the lands 
s ou t be held, and required the Courts In all cases of disputed assess¬ 
ment to givo judgment in conformity with the conditions in the particular 
case, t 0 Judge considers that, so long as the nciuhtarafa tax continued a 
legal exaction, and the Government had abstained from exercising its ' 
power to abolish it, the zamindar enjoyed the right to lew it; but that in 
1861 the Legislature interposed and deprived him of that right. 

these grounds, the Judge reversed the decrees of the Court of 
° k Instance and dismissed the suits ; but he also expresses a doubt: 
whether It is competent bo the zamindar to delegate the [18] power of 
collection to others, as to the.plaintiffs in this suit, inamdars. and holds 
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that no more than three years’ arrears of taxes could in any case have 
been decreed. 

We must recognize the oara and ability with which the Judge, 
Mr. Buiok, has dealt with the very ditticult question on which ho felt it 
his duty to eoter. 

The Hon. Mr. Raim Rau, for the appellants, naturally relied upon 
tbe previous ruling of this Court, and supported tlie reasons retiorded by 
the learned Judges who in the appeals of 1873 upheld the legality of the 
collection of the tax ; and it is not without protracted and anxious consi¬ 
deration that we arrive at a different conclusion. 

Mr. firanso?i in a very exhaustive address supported the decree of 
the Lower Appellate Court, as well on the grounds mentioned by the 
District Judge as on other grounds which we proceed to consider. 

His argument, which he supported by copious references to autho¬ 
rities, was as follows. He relied on the decision of the Sadr Court in 
Case No. 6 of 1807 (M.S.D., Vol. I, page 9); in that case the Raja of 
Vizianagaram sued the Collector to recover 50,000 rupees as compensa¬ 
tion for the loss sustained by him in consequence of his having been 
prevented by an order of that officer from collecting rauhtarafa tax. The 
Sadr Court held that not only was the zamindar not entitled to levy the 
tax, but that in conformity with the conditions of his tenure, the privi¬ 
lege in question was held entirely at tho discretion of Government, 
expressly to his exclusion : that the custom owed its existence to the 
arbitrary will of the zamindar at a time when the Government did not 
exercise its right of restraint over him, and that It was evident from the 
very nature of the tax that the custom of collecting it could not have 
been continued (continuous), but that its regular realization had b^en pre¬ 
vented by frequent interruptious; that it had not been acquiesced in by the 
parties from whom it was taken, but had been the subject of contention and 
dispute as well on account of its unreasonableness in itself and in its con¬ 
sequences as on account of its variableness and uncertainty;” that Tho 
custom was therefore wanting in all the requisites uecossary to make a 
custom good, and on this ground alone might have been relieved against, 
apart from a distinct reservation” in the Regulation which showed that 
tbe intention of Goverumeot [19] was expressly to protect the subject 
against the imposition of any tax not origin iting from the land, the nro- 
priety of which had not been previously investigated and discussed. The 
learned Counsel also callel our attention to passages in the Fifth Reoort, 
vol. 2, pp. 10, 54,76, 162 and 356, which supported the opinion of the Sadr 
Court as to the origin and nature of the tax, an 1 as to the reasons which 
induced the Government to prohibit by legislafiion its collection by sub¬ 
jects and to retain it under its immediate management. 

It was further contended that, assuming that the muhtarafa was such a 
tax as could legally be collected by Governmoot, when the Government con¬ 
verted its tax-gatherers into landowners, it expressly, bv Section 4 of Regu¬ 
lation XXV of 1802, deprived itself of tbe power of conferring on them 
the right bo collect it. Adverting to the saoad, it was contended that, 
even if tbe Government had the power to delegate tbe right of collection, 
the omission of reference to the muhtarafa could uot he construed as an 
authority to collect it; that no pecuniary burden can be imposei upon the 
subject except upon clear and distinct legal authority established by those 
who seek to impose it; and that the Courts must always lean against a 
oonsbructioa. which imposes a burden on the subject. He cited in support 
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of his arguments Goshmj v. Velep fl), Partington v. The Attorney- 
. General (2) and Hollotvay v. Smith (3J. ^ 

The right; of the sovereign power to oollecfe taxes on trades and pro¬ 
fessions IS of extreme antiquity in India. In the Code ascribed to Mann 
an enumeration of the king’s duties is followed by an enumeration of the 
revenues he is entitled to collect: among these we find taxes on goods on 
income, andon labour—Ch. VII. Sections 127, 130.132,137 and 138. There 
can be little doubt that these taxes were collected under Hindu sovereigns 
though not perhaps continuously or universally ; the Muhammadans availed 
themselves of the system of revenue they found established, and their 
collectors or farmers exacted dues which had long been customary or 
revived dues which, though obsolete, were nob unwarranted by Hindu law< 

It will be seen, however, that these dues were not exigible by the 
owners of land as such, but by the sovereign. The zamindaris [20] of 
bouthern India are. it may be admitted, in some cases held by families 
who enjoyed at one time more or less completely the rights of sovereignty^ 
in other instances the present zamindars represent military commanders 
on whom jagirs were conferred : again in other instances collectors or 
farmers of revenue havo been recognized as zamindars. But whatever 
the origin of their title, there can be no question that the Government 
intended to treat the zamindars with whom it effected a permanent 
settlement of the land revenue as landed proprietors, and to ignore any 
rights which conflicted with its own sovereignty, except in rare instances, 
in which jt still conceded to a royal house, by express treaty or other 
eng-sgement, some of its ancient privileges. 

Such a large proportion of the Grown revenues of India was derived 
^om the land, directly or indirectly, that it was difficult for the early 
British admioistratcrs to separate with precision the revenue which could 
coDveniently be collected by the Crown from that the collection of which 
could more conveniently be left to those subjects who had exercised the 
functions of collection under native rule. There were, however, some 
sources of revenue which could, it seemed, be collected directly, and which 
lb was considered desirable to retain under the immediate management of 
the administration. The double functions of the East India Company 

rendered Its servants particularly jealous of all taxes “Which might clog 

the beneficial operations of commerce.” nor were they without solicitude 
for the comforts of the people at large. 

* Th® Committee in the Fifth Report observe “ That under the head of 

Sayar revenue was included a variety of taxes, indefinite in fchoir amount 

and vexatious in their nature, called motarfa ; these consisted in imposts 

on houses, on the implements of agriculture, on looms, on merchants, on 

artificers and on other professions and castes” (vol. 2, p. 10): and it 

appears that it was considered that Government had fixed the assessment 

on each zaroiodari exclusively of these items, except in a few instances, 

where these taxes were included among the assets on which the assessment 
was calculated {ibid, p, 54). 

Madras Regulation XXV of 1802 was enacted to carry out the policy 
we have indicated. The primary object was to settle in perpetuity the 
land revenue, but the Regulation went on to deal with the other sources ^ 
of revenue which, though arising in some cases indirectly from land. 
Government had before resolved to [21] keep entirely under its own 
control. The fourth section of Regulation XXV of 1802*18 as follows 


(1) 12 Q.B. 407. 


(2) L.R. 4 H.L. 122, 


(8) 2 Strange 1171. 
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“ The Government having reserved to itself the enfciro exoroiae of its 
disorebion in oontinuing or abolishing, temuorurily or permanently, Dm 
artioles of revenue included according to the custom aud practice of the 
country under the several heads of salt and saltpetre, of the sayar or 
duties by sea or land, of the abkari or tax on the sale of spirituous liquors 
and intoxicating drugs, of the excise on articles of consumption, of all taxes 
personal and professional, as well as those derived from markets, fairs, or 
bazars, of lakhiraj lands (or lands exempt from the payment of pulilic 
revenue), and of all other lands paying only favourable quit-routs, the 
permanent assessment of the land taxsliallbe made exclusively of the said 
articles now recited,” 

Two questions are raised on the construction of this section : firstly, 
whether the Government, in declaring that it had reserved to itself the 
entire exercise of its discretion to continue or abolish temporarily or per¬ 
manently the *' articles of revenue” mentioned in the section, intended to 
declare that it reserved the right as a right to bo exercised by itself, or 
whether it reserved the right as a right it might concede to or withdraw 
from those with whom the permanent settlement was made: and secondly, 
whether if the settlement oflicers disobeyed the injunction and included 
these artioles of revenue in the land assessment, the landowner with 
whom the settlement was made thereby acquired a legal title to collect 
them. 

It is desirable to consider what the Government was engaged in 
doing. It was dealing with its revenues. It had theretofore farmed them 
in block for a terra of years. It now determined to make in perpetuity a 
farm of the revenue arising from land. To enable it to do so the Regula¬ 
tion XXV of 1802 was passed. 

Except where it had granted its revenues for an uoexpired term or in 
perpetuity, it was clearly open to the Executive Government to deal with 
them as it pleased ; and it was competent to the Legislature to authorize 
the Executive Government to resume even the revenues which had been 
granted for an unexpired term or in perpetuity. Of course justice sug¬ 
gests that in such cases compensation should be paid, but the omissiou to 
provide for compensation would not affect the operation of an enactment 
abrogating, or authorizing the Government to abrogate, the rights [22] of 
private persons —Nasarvanji Pcstanji v. The Deputy Commissioner of 
Customs (1). 

Looking to the legislation which had taken place in Bengal, there 
are strong grounds for concluding that the Government of Madras intend¬ 
ed to reserve the right bo continue the collection of the articles of revenue 
other than the land revenue as a right to be exercised by itself. 

On 11th June 1790 the Governor-General had published a rule that 
in Bengal no landowner or other person of whatever description should be 
allowed thereafter to collect any tax or duty of any denomination, but 
that all taxes and duties should thereafter be levied on the part of Govern¬ 
ment by officers duly appointed for that purpose. On 11th July 1790 the 
Governor-General announced that the privilege of imposing and collecting 
internal duties had been resumed from the landholders and taken exclu¬ 
sively into the bands of Government for the purpose of reforming abuses 
in these collections, and thereby affording benefit to the commerce of the 
country as well as general case to its inhabitants. These rules were 
io'oorporated in Regulation XXVII of 1793. In the Proclamation of the 
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permanent settlement in Bengal, Beharand Orissa, which was enacted in 
Regulation I of 1793, the Governor-General, adverting to the resumption 
of the “ sayar ” under the rules mentioned, declared that, if be should 
thereafter think it proper to re-establish the “ sayar” collections or any 
other internal duties, and to appoint officers on the part of Government to 
collect them, no proprietor of land would be entitled to any participation, 
or be entitled to make any claims for remission of settlement on that 
account-—Bengal Regulation 1 of 1793, Section 8. 

Similarly, on re enacting the rules for the decennial settlement of the 
public revenue payable from the lan<ls of the zamindars and others in 
Bengal, Behar and Orissa, it was enacted that the assessment should be 
fi.Ked exclusive and independent of all duties, taxes and other collections 
known under tbs general denomination of 'sayar.’ ”—Bengal Regulation 
VIII of 1793, Section 33. 

In 1789. in contemplation of the introduction of a permanent settle¬ 
ment in the province of Benares, the Resident arranged that the 
article,” spirituous liquors, and the tax upon shopkeepers, [23] dealers 
and weavers, should be separated from the collections of the renters, 
and realized by the amils of the respective districts—Bengal Regulation 
II of 1795, Section 13—and took engagements from the renters stipulating 
inter alia that they should not levy or receive any of the articles of the 
abolislied sayar’— ibid. Section 14. These arrangements were made 
under order of the Governor-General, dated 26tb December 1787, and by 
Bengal Regulation XXVII of 1795, Section 5. Referring to those orders, 
the Governor-General made a declaration reserving the right to re-impose 
the sayar ’ and collect it for the Government in the province of Benares 
similar to that which he had made on the introduction of the permanent 
settlement in Bengal. 

In like manner it was ordered that engagements for the land revenue 
in the Ceded Provinces should be exclusive of' sayar ’ duties—Bengal 
Regulation XXVII of 1803, Section 53, Clause 13—and the Governor- 
General declared the reservation by the Government of its right to re-impose 
them in tliose districts and to appoint officers on behalf of Goveromenb to 
collect them for its own exclusive benefit—Bengal Regulation XXV of 
1803, Section 35. To the same effect are the provisions of Bengal Regu¬ 
lation IX of 1805, Section 25. which was passed for the settlement of the 
conquered provinces. 

Looking then to the legislation in Bengal which preceded, was 
contemporaneous with, or immediately followed the legislation in Madras 
respecting the introduction in this Presidency of a permanent settlement 
of the land revenue, there are at least strong grounds for believing that 
the provision we are considering was intendsd to dejlare that the Madras 
Government had resolved to retain the right to impose or discontinue the 
collectiou of the articles of revenue which it excepted from the permanent 
settlement of the land revenue, and that it contemplated their collection, 
when imposed, for its own exclusive benefit aud through its own officers. 

It is true that neither the declaration nor the Regulation in terms 
prohibited the collection of the ' sayar ’ by the landholders, bub the 
Government was at the ti.Tje re-arranging the collection of its revenues 
with them, and it was sufficient that the Regulation should declare that 
the settlement it then effected had relation only to the land revenue, and 
that it should enjoin the settlement officers to exclude the other articles 
of revenue from the assessment of that revenue. 
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[34] Indeed, as has been well observed by Mr. Juabioe Braodt, 
inasmuch as the Government expressly declared that the continuance or 
withdrawal oi the tax was left to its discretion, the tax could hardly have, 
with any propriety, been made the subject of a permanent assessment; 

there was uoprovisionthatthepeshkash should be increased or diminished 
according as the ooUeotion of the'sayar' was permitted or prohibited ; 
indeed such a provision would have been hardly compatible with a 
permanent settlement; and this is a strong argument that it was not the 
intention of the Government that its collection should he left to the 
zamindars. It is at least clear that it was the intention of the Govern¬ 
ment of Madras to adopt the policy that bad been pursued by the Govern¬ 
ment of Bengal, and to separate the other articles of revenue from the 
land revenue ; such a separation does not necessitate the conclusion that 
it was the intention of the Government that the collection of the sayar 
should be retained in its own hands, but it makes it highly probable that 

this was the intention of the Government. 

The provisions of Regulation V of 1832 point to the same conclusion. 
That enactment recites that, whereas persons exercising certain arts, 
trades and professions were by the law and custom of the country liable 
to the muhtarafa tax. and that doubts had arisen whether certain persons 
liable to the tax who bad up to that time or for some period not been 
charged with it. might not plead that fact w bar to the right of the Govern¬ 
ment to levy it, it was declared that the tax was payable by all persons 
who exercised professions which by the custom of the country rendered 
them liable to the tax, and that they could not plead its discontinuance 
in bar of the collection ; and it was directed that the collection should be 
made in the same manner as the collection of the land revenue, and that 
the Collector should have cower to employ the same coercive processes 
for its recovery as he had for the collection of land revenue. It will be 
observed that the right to collect the tax is described as inherent only 
in the Government, that the processes auchori;i 0 d for its collection are 
only such as are authorized for the collection of land revenue, and 
that the Collector is the only person who is empowered to employ 

them. . 

But, assuming that it was competent to the Government to commit 

the collection of this branch of the revenue to the zammdars and for 
their own benefit—and we need not hold that it was [25] not com¬ 
petent to the Government to do so—the question is, did the Govern¬ 
ment delegate the right of collecting it to the zamindar of Karvait- 

The Regulation XXV of 1802 was passed in July 1802. The sanad 
was issued to the zamindar in August 1802, and the zamindar must rely 
on the Regulation as giving him a title to that permanency of assessment 
which it may be assumed he would be reluctant to abandon. It has not 
been argued in this Court that tbe zamindar bad a right to collect the tax 

independently of his sanad. rc • . <. 

If that argument had been advanced, it appears asufficient answer to 
it that the Government was re-arranging its fiscal rela-tions with the 
zamindar. and that we must look to that document only to ascertain 
whether it made a composition with him in respect of all sources of 

revenue or only in respect of some. , . 

It cannot be denied that in saoads issued m virtue of the Permanent 

Settlement Regulation the Government dealt ordinarily only with the 

Ifind revenue. 
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The inBerfcion in sanads issued by the Governinent of Madras of a 
clause repeating the declaration contained in the Regulation as to the 
exclusion of Items of revenue other than the land revenue was surplusage. 
The Regulation declared that the assessment was to he confined exclusivelv 
to the land revenue. Had the clause been omitted, it could not have been 
contended that the zamindar was entitled to collect revenue other than 

the land revenue, because of Its omission. The Regulation declared the 
law in terms which are unambiguous. The omission of anv mention of the 
rnuhtarafam the sanad granted to the zamindar of Karvaitnagar may or 
may not have been intentional. There is nothing to show that was so. 

But however this may he. the Legislature had declared that the assess¬ 
ment should not include the muhtarafa. and if the Government had power 
and intended to sanction the continuance of, or to authorize the collection 

of. the tax by the zamindar, it should have done so as a separate arrange¬ 
ment and in express terms. 


It could not have been the intention of the Government that the 
collection of the taxsnould be partial; that ooly persons resident in certain 
areas should be subject to it. Ic was a tax payable to cbe State, and, if juscly 
leviable at all, was to be levie.i from all persons under liabilitv to pay 

V ^^®^®''^'‘’t26]tory, and this is recognized in Regulation 

V of Ibdi, and IS implied in the declaratiou in Regulation XXV of 1802. 
It may be admitted that up to that time its collection might not have been 
universal, but if it had been the intention of the Government that the 
collection of the tax should be sanctioned in particular places only, the 
persons liable to the tax were entitled to clear notice of the intention 
ol the Government that it should be so collected. 

Ib must then be held that the tax was not, because it could nob legally 
have been dealt with as, a recognized source of income to the zamindar in 
the future, when fixing the poshkash payable under the sanad of perma¬ 
nent settlement; and that the sanad confers on the zamindar no right to 
collect the tax. 

But if the Government was still at liberty to depute to the zamindar 
0 CO ection of the tax, it remains to be considered whether by any 
subsequent order it has done so, and here again we must observe the 
well-known rules of law on which the learned counsel has insisted, and 
hold the persons from whom the tax is claimed liable only if the right has 
been granted to the zamindar in express terms. The proceedings of the 
Board of Revenue of the 8bh July 1816, bo which reference is made in the 
judgment of Innes, J., in S. A. 747 of 1873, do not appear to us to have any 
direct bearing upon the question immediately before us, and, even if they 
were in terms sufficient to do so, could convey no sanction. 

The order of the Government of 25th November 1865, No. 2906. 
Revenue Department, certainly bas not the effect of a sanobion. It is 
desirable to quote other passages from that order in addition to that given 
in the judgment of the District Court. 

After giving a summary of the history of this and three other zamin- 
dans and of certain official correspondence connected therewith, it is 
observed in paragraph 15 that " Wdat may be the legal rights of the 
zamindars io the matter of muhtarafa in the present condition of the law 
on tne subject, is a question on which the Government is not competent 
to pass an authoritative decision.” 

In paragraph 17 it is said : If under the present condition of the law 
the demand on the part of the zamindars is not legal, it will be for their 
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flub-tenants to resist it. The questioa may then be judicially considered 
aod authoritatively decided." 

The Governmect may have deemed it unnecessary to “ insist on the 
resumotion" of a right which it had not deputed, but bhev warned the 
^amiudars that the legality of the collection of this tax [27] by them 
V7as more than doubtful, and that if they determined to collect it, they 
must beware that they should do nothing which they were nob legally 
entitled to do, aud were careful to express that the prohibition against the 
collection of the tax by the zamindars named was withdrawn only “ so 
far as Government are concerned.” 

The notification published by the Collector of North Arcot in the 
District Gazette of the 21sb Anril 1866, purporting to set forth brietly the 
intention of the order of Government quoted, was worded in terms which 
went beyond the spirit and intention of that order, and cannot have the 
effect which in argument it was sought to attach to it. 

It has not been shown how the amount of the peshkash was settled 
in the case of the Katvaibnagar zamindari. It is stated, and probably cor¬ 
rectly, that the zamindari was held under an obligation bo supply troops 
and that the peshkash was not fixed in reference to the former assets of 
the estate, bub to the assumed cost of the performance of the service at¬ 
tached to the tenure. It may be said that thus indirectly all items of 
revenue were taken into account in fixing the assessment; and if the result 
of our decision be bo deprive the zamindar of a source of income on which 
bis peshkash was, though indirectly, calculated, that may give him an 
equitable ground to ask compensation from the Government, but it can¬ 
not justify the Court in imposing a burden on the weavers in the zamin- 
dari which is not shown to be legally binding on them. 

In the resultbhe appeals must be dismissed with costs. 
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APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Hutchins. 


Venkatagiri Raja {Plaintiff) Appellant v. PiTCHANA [Defendant), 

Bespondent."^" 

Jient Recovery Act. Section 11, Cls. i, Hi, iv—Improve»ients effected by tenant—Enhance¬ 
ment of rent—Sancticni of Collector. 

The sanction of the Collector required by the proviso to Cl- iv, Section 11 of 
the Rent Recovery Act as a condition preceien^ to the enbancerocot of rent when 
the landlord has improved the land or hae bad to pay additional assessment to 
Govern-[2B]meQt, is not requisite when, improvements having been made by 
the tenant, the landlord seeks to enhance the rent. 

Per Muttusami Ayyar, J t The proviso to 01. iv of Section 11 of the Rent Recov¬ 
ery Act implies that when the tenant has improved the land at bis own expense 
the landlord is not entitled on that ground to enhance the rent. 

Semble: OUuselof Section 11, which provides that all contracts for rent, express 
or implied, shall be enforced, cannot be so applied as to deprive a tenant of the 
benefit of improvements made at his own expense. 

Per Hutchins, J: When improvements have been made by the tenant, the 
proper rate of rent has to be determined with reference to the several provisions 
of Section 11 quite irrespeciive of the improvements. 

• Second Appeals 697—707 of 1884e 
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[R.. 17 M. 54 (57); 21 M. 136 (137); 28 M. 328 (334) = 15 M L.J. U ; 85 M 
134 (137)=8Ind. Cas. 330 = 9 M.L.T. 76 ; 36 M. 4 (6) = 10 Ind. Cas. 68 (691 = 
9M.L.T. 443 = (1911) 1 M.W.N. 315 (317); 14 M.L.J. 145 (U6).] * 

This was an appeal from the decree of L. A. Campbell, District 
Judge of Nellore, modifying the decree of W. J. Tate, Sub-Collector of 
Nellore, in summary suit No. 22 of 1881, brought undsr Madras Act VIII 

of 1865 by the Raja of Venkatagiri to compel defendant to accept a oatta 
for fasti 1291 (1881). 

The defendant objected to the patta on the ground, inter alia, that 
it contained a clause providing for an increased rate of rent if thff 
tenant dug a well without the sanction of tlie zanaindar. It was admit¬ 
ted that the defendant had dug a well in the famine year (1877) to save 
bis ^crops, and bad been using this well ever since, thereby converting 
his " dry " land inte "garden" land. The Sub-Collector held that the 
plaintiff could not enhance the rate without the sanction of the Collector. 
On appeal the District Court confirmed this finding on the ground 
that 01. iii of Section ll,2of the Rent Recovery Act, seemed to show 
that a landlord was not allowed to share in any increase of the value of 
the produce or of the productive power of the land brought about by the- 
tenant’s agency. 

Against this decision, the plaintiff appealed. 

Hon. Rama Rau, for appellant. 

Kristnasami Chettiyar, for respondent. 

The Court (Muttusami Ayyar and Hutchins, JJ.) delivered the 

following 


JUDGMENTS. 

Hutchins, J. —The argument before us has been confined to the lOth 
issue and the 4th clause in the patta. The 4bh clausa runs thus:—**If 
you dig a well without having made an agreement with the zamindar and 
raise garden crops thereunder, you must pay either the crop sist according 
to the custom, or the babatvari sist of the village, whichever may happen 
to be higher." In the body of the patta, upon lands on which a well has 
been dug and garden crop raised, the zamindar has nob charged either the 
crop [293 sist or the babatvari sist, but double the highest garden assess^ 
ment, and the appeal petition urged that the latter is the proper rate ; but 
it has been stated in the argument that this was a mistake, and only the 
alternative rate stipulated for in the 4th clause is now demanded. 

The 10th issue was whether the enhanced rate of Rupees 24 is legal,, 
the Collector’s sanction not having been obtained to the enhancement.- 
Rupees 24 is double the highest garden rate, but, as already stated, this is 
no longer demanded. The Collector's sanction has nothing to do with the 
matter. Where improvements have been made by the landlord or Govern¬ 
ment, such sanction is a condition precedent to enhancement, but where 
improvements have been made by the tenant, the Collector has no power 
either bo give or refuse a right to enhance. The proper rate of rent for 
the land has to be determined with reference to the several provisions of 
Section 11, quite irrespective of the improvements. If authority is needed 
for this principle, it has been so held expressly in Krishna Rau v. Patta~ 
nagiri NayaJc (1). 

The 4th clause in this patta seems to have been framed with refers 
ence to Mr. Justice Kindersley’s remark in Gurusami Sastri v. Andi (2)’ 

( 1 ) &.A, 98 o£ 1683 (not reported), (2) 5 Rev. Beg. 140. 
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bbat if a beoaot wishes to seoure tho henotiti of his improvements be 
should protoob himself from enhanoeraanb by a oontraob with his landlord. 
But in that partioular ease tlie landlord had for aomo years oharfiod a 
lower rent than he was entitled to demand. All that was decided was, 
that his right bo go back to the proper rate was not taken away, in the 
absence of a contract, by the fact that the increased productiveness of the 
soil and its ability to bear the higher assessment wore due to improve¬ 
ments effected by the tenant. 

It follows that at least part of the clause is bad and has been rightly 
expunged, viz., so much as sets out that, if the tenant digs a well, his 
rent will be subject to a variation. It only remains to consider whether 
any part of the rest of the clause can stand, A c., whether the tenant 
would be liable to pay a different rate if he raised a garden crop and 
whether the proper rate for such garden crops has been allowed by the 
Courts below. 

It is possible to conceive a case in which the land had not been classi- 
hed as wet, dry or garden, but the rate of rent varied with [30] the 
crop. It is believed that in certain zamindaris the faisal accounts were 
prepared on this principle, and in such a case it might reasonably be con¬ 
tended that the tenant was bound to nay garden assessment for a garden 
crop, whether he was enabled to raise such crop by digging a well at his 
own expense or not. But no such case has been established by this 
appellant. 

The only evidence which he adduced is his dittam account of 1869-70. 
The Sub-Collector has shown that no clause corresponding with that now 
in question is to be found in the pattas of that year ; but, even if there bad 
been such a clause, it could not bind the tenant for other years. It could 
only bind him as a contract, and no contract for other years could be 
implied from his omission to dispute the clause in a year in which he 
might not have contemplated digging any well. 

Prom 1870-80 the whole village was let on izara to the raiyats, or 
some of them, collectively. The present dispute relates to the year 1881- 
82. It was during the izara, at the time of the famine of 1877-78, that 
the wells in question were dug. In paragraph 20 of his judgment, the Sub- 
Collector has shown that, according to the evidence, before the digging of 
these wells the lands were dry and bore the assessment corresponding to 
the highest dry rate of the village, namely, 8 rupees per gorru. It is this 
rate which had been allowed by the District Judge, except as to certain 
lands which be finds had paid the mamul garden rate of 12 rupees before 
the wells were dug. Those lands, according to his judgment, will continue 
to pay the same rate. This second appeal fails ; it must be dismissed 
with costs. 

Muttosami Ayyab, J.—I am also of the same opinion. The 
Collector’s sanction is certainly not necessary in this case. It is not 
urged by either party that the landlord has dugthe well at his own expense, 
or that be has to pay any additional assessment to Government. The 
proviso to Clause iv, Section 11, implies, however, that when the tenant 
improves the land at bis own expense, the landlord is not entitled to en¬ 
hance the assessment on that ground. The real question then is whether 
it is not inconsistent with such implied intention on the part of the 
Legislature to permit the landlord to levy a garden rate in the cases before 
us. It is of course open to the landlord to revert to the faisal rate where 
there has been no subsequent special contract to the contrary and where 
a lower rate has been levied provisionally as a matter [31] of indulgence 
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to the raiyat. Nor is the tenant entitled to claim a reduction of assess¬ 
ment in the case of lands watered by wells constructed at his own expense 
prior to the date of Act VIII of 1865. I do not think that Section 11, 
Clause 1, can be so applied as to deprive the tenant of the benefit of the 
improvement made at bis own expense. 


9 H. 27. 
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APPELLATE CIVIL. 

Before Mr. Justice Mutlusami Ayyar and Mr. Justice Brandt. 


Krishna (Plaintiff), Appellant v. Ebade (Defendant), 
Respondent.*^ [P^^th February and 19bh March, 1885.] 

ActlXofl8Sl—Civil Procedure Code. Sections 11, L5—Parent and childSuit for 
recovery of minor by parent—Jurisdiction. 

Act IX of 1861 does not debar a District Munsif’s Court from entertainiog a 
suit by a Hindu father to recover possession of his minor son alleged to be illegal¬ 
ly detained by the defendant. 

[R., 26 B. 574 (580) ; 0 M. 391 (392) ; 2 L.B.R. 140 (141) (F.B.) ; D., 26 A. 594 (595) = 
1 A.L.J. 266 = A.W,N. (1904) 135.] 

This was an appeal against the decree of J. Hope, District Judge of 
South Arcot, reversing the decree of C. Suri Ayyar, District Munsif of 
Cuddalore, in suit 21 of 1881. 

The plaintiff, Krishnachari, a Brahman, sued the defendant, Miss F.M. 
Reade, a Christian Missionary, to recover possession of the person of his 
son, SubbaRau, alleged to be a minor, and for Rs. 100 damages, being the 
cost bo be incurred in baking his son bo Rameswaram to perform expia¬ 
tory ceremonies before he could be received into the family. The suit was 
valued at Rs. 100. 

The defendant pleaded that the suit was only cognizable by the 
District Court, that Subba Rau was not a minor, that he had attained full 
discretion and was at liberty to choose his own religion, that he was not 
illegally detained by defendant, but resided in her house voluntarily, 
that he had been baptized at his own request in public and without any 
pressure on the part of defendant. It was contended for the defendant 
that, under Section 1 of Act IX of 1861, the District Court only had 
jurisdiction. The Munsif held that the Act did not make it compuUory 
to file a regular suit for the custody of a minor in the Principal Civil 
[32] Court of original jurisdiction in the district; found that the boy was 
fifteen years old ; and held that under Hindu law, the plaintiff was entitled 
to the custody of his son during minority whatever his religion might be. 
As the boy admittedly resided in the defendant’s house against the fathers 
wish, the Munsif held that this amounted to illegal detention. The 
for damages was disallowed and delivery of Subba Rau to the plainbin 

was decreed. ^ » a f 

At the final hearing, a further objection was taken by the defenMnc 

that the amount at which the plaintiff valued the claim for Subba Ran 
was not stated in the plaint, and therefore it was impossible to deter¬ 
mine whether the Court had jurisdiction or not. . 

The Munsif overruled this objection on the ground that the plaint 
having paid a further Court-fee stamp of Rs. 10 for the value of his c ^ 


* Second Appeal 968 of 1884. 
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(or the recovery of the boy, the value of the suit aliouM be tiikon bo bo 
about Es. 130. 

He held that the boy had no market-valuo and tliat the Court-feo 
payable should be computed according* to tho amount at which the relief 
sought was stated in the plaint. On appeal, the District Judge reversed 
the Munsif’s decree. His judgment was as follows:— 

1 am of opinion that it was nob within the competence of the 
District Munsif to pass tho decree appealed against. Act IX of 1861 is a 
speoial enactment governing all suits relating to the custody and guardian¬ 
ship of minors. Ic prescribes tho course to bo followod by any relative or 
friend of a minor who may desire to prefer any claim in respect of the 
custody and guardianship of such minor. There is nothing in the 
Act to show that it was intended to provide a summary remedy, which, 
it is at the option of the claimant to seek instead of having recourse to a 
regular suit. It is the law provided for dealing with claims relating to 
the custody and guardianship of minors, and those who prefer such claims 
must follow the procedure laid down in that Act. 

It is, therefore, unnecessary in dispo.sing of this appeal to go into 
the merits of the case. I find the lower Court had no jurisdiction to 
decree the delivery of the so-called minor to the plaintiff and so far the 
decree must be reversed with costs.” 

The plaintiff appealed on the foliovving grounds : — 

(1) The District Munsif has jurisdiction to entertain the suit. 

[33] (2) Act IX of 1861 is only permissive and is no bar to the 
present suit. 

Hon. Hama Eau, for appellant. 

This was a suit for damages and for custody of the minor. Two 
questions arise— 

(1) Is the plaintiff bound to proceed under Act IX of 1861 ? 

(2) Ought the plaint to be returned ? 

The Act is only permissive—see the preamble and Section 1. 

A summary remedy is provided. The word used is ‘ may ’—Sections 
4, 6, 6. There is also a common law remedy. Li re Kashi Chunder Sen 
(1), and the cases there cited —Balmakund v. Janki (2). Nehalo v. Nawal (3), 
Pakhandu v. Manki (4). There is notbiog to take away the right of 
the Court to entertain this suit. The Civil Procedure Code only excepts 
suits barred by sonae express provision of law, see Sections 11 and 16. 

Mr. Wedderburn, for respondent. 

If the District Judge is right, the plaint ought nob to be returned, (l) 
because this objection is not taken in the grounds of appeal, (2) because 
Subba Rau has left the defendant’s house. Tlie District Court certainly 
has jurisdiction—Civil Courts'Act, 1873, Section 12. In Act XXI of 
1855 and Act XIV of 1858, it is only the District Court which has got 
jurisdiction with regard to the custody of the minors referred bo therein. 
There might be great inconvenience if a Munsif’s Court enbarbained a suit 
for the custody of the minor for whom the District Judge had appointed a 
guardian, 

Munsifs’ Courts were not originally invested with any such jurisdiction 
—Regulation VI of 1816. 

In Shanon's Case (5) Act IX of 1861 is said to have amended the 
procedure in hearing suits relating bo the custody of minors. There is 
nobbing summary in this procedure. 
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The Civil Proceflure Code is fco be followed. Orders are appealable. 

A concurrent jurisdiction in the Munsif could hardly have been con- 
ten^uiated. 

[34] In Mussainat Harasundari Baistabi v. Mussamat Jayadurga 
Boistabi (1), it was held that the Munsif’s Court had no jurisdiction. A 
suit for winding up a partnership under Section 265 of the Indian Con¬ 
tract Act may be brought in the District Court. The plaintiff may apply 
if he likes to the District Court, but to no other Court— Ramayyay. 
Chandra Sekara (2). 

Judgment was reserved. 

On the 19th March, the Court (M.DTTUSAMI Ayyar and Brandt, JJ.,) 
delivered the following 


JUDGMENT. 


A Hindu, the father of a male minor, is the natural guardian of such 
minor, and is prima facie entitled to its custody and guardianship. 

This right is certainly one of a civil nature, and there is, it appears 
to us. nothing exceptional in a suit brought by a Hindu father for the 
custody and possession of a minor son, alleged to be wrongfully detained 
and withheld from him, though it is open to the defendant in such a suit 
to show special circumstances having regard to which a Court would 
refuse to make a decree or order for removal of the minor from his care 
and custody. 

The plaintiff in the case before us does not ask to be appointed 
guardian, but asks for a finding that the detention of the minor by the 
defendant is illegal as against him, the parent, and as such the legal 
guardian of the minor, and for relief or reliefs to which he may or may 
not be entitled on such finding. 

The Courts of District Munsifs in this Presidency, though not specially 
invested under the Regulations and Acts passed prior to Act VIII of 1859 
with power to try such a suit as the present, were under that Act. and 
under Act X of 1877, and are under the present Code of Civil Procedure, 
invested with power to take cognizance (within the limits of their pecuni¬ 
ary jurisdiction) of all suits of a civil nature excepting suits of which 
their cognizance was or is barred by any enactment for the time being 
in force. 

It is not contended that the jurisdiction of the District Munsif in 
respect of a suit like that before us is barred by any enactment subse* 
quent to Act VIII of 1859, unless it be by Act IX of 1861. 

The question then is whether such jurisdiction is barred by that Act 
or not. 

[353 The Act appears to us to be an enabling Act only, and not to 
deprive any Court of any jurisdiction or powers which it before possessed. 
“ It does not,” as was held by the High Court, N.W. P., " alter jurisdiction 
nor transfer from one tribunal to another powers previously belonging to 
the former .”—In re Shannon (3). It relates to procedure only, as appears 
from the preamble. It confers on District Courts and on District 
only, power to entertain and pass orders upon “ applications by petition, 
which power was not before possessed by those Courts or by any Courts 
subordinate to them, but it does not either expressly or impliedly take 
away from any Court cognizance of claims in respect of the custody 
and guardianship of minors preferred in the form of regular suits, an® 
otherwise cognizable by such Court. __ 


4 B L.B. App. 36. 


(2) 5 M. 256 (267). 
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The words in Seotion 1 " by whioh such application, if prefoi red in 
the form of a regular suit, would be cognizable ” must be read in con¬ 
nexion with, and interpreted by Section 7, and when so road present no 
difficulty ; the meaning is that the application by petition whioh may be 
made under Seotion 1 shall be entertained by tho Principal Civil Court of 
original jurisdiction in the district in which it is made, provided that the 
jurisdiction of such Court would not be barred in a regular suit framed 
with a view to like relief, by reason, e.g., of the minor being a European 
British subject, or being subject to the superintendence of the Court of 
Wards, or resident within the limits of the original jurisdiction of the 
High Court. 

The other sections of the Act have no material bearing upon the 
question before us. 

The true construction of the Act then seems to us to be that it pro¬ 
vides a special and prompt remedy by application on petition instead of 
by regular suit, and was, it may be assumed, passed inter alia to meet 
oases in which a speedy decision by a competent Civil Court on the right 
to the custody of a minor, and an effectual order, are necessary to pre¬ 
vent action which might cause great, and perhaps irretrievable, injury 
bo the minor, and with which a Magistrate might not be able to deal 
completely; that it vested the jurisdiction to hear the petition in the Dis¬ 
trict Court only ; and gave to the order which might be passed by that 
Court the force of a decree in a regular suit; but that it was not 
[36] the intention, and there are no words of whioh the effect is to take 
away the ordinary remedy in cases in which the special procedure 
provided by the Act is not availed of. 

A case was cited before us, Mussamat Barsundari Baistabi v. Mussa- 
mat Jayadurga Baistabi (1), in which it is said by Mr. Justice Hobhouse 
that the Court of a District Munsif not being a principal court of original 
civil jurisdiction in the district bad no power to entertain what in the 
last words of the judgment is described as a suit. The case was one in 
which a oiother applied for the custody of her minor daughter after 
recovery of the child from another woman in whose charge she had left 
it, and it would appear from the wording of the first part of the judgment 
that “ an application ” had been made ; if so if the mother bad “ applied ” 
under the provisions of Act IX of 1861, then no doubt, as is observed by the 
learned Judge “the application should have been made to the District Court” 
and we think we may assume this was so, and that the word suit ” was 
used inadvertently or unadvisedly. If not, we feel constrained, for the 
reasons given in this judgment, to differ. Of the other oases cited, some go 
rather to support the view we take, while in others the question either did 
not arise or was not necessarily or not directly decided. 

We are then of opinion that the District Munsif had jurisdiction to 
entertain and dispose of this suit, and accordingly set aside the decree of 
the lower appellate Court, and direct the District Judge to hear and 

dispose of the appeal on the merits. 

Costs in this Court and in the lower appellate Court to abide and 

follow the result. 
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Appel- Before Mr. Justice Hutchins. 

LATE - 

Criminal. Quken-Emphkss r. Naratanasami.- [lObh September, 1885.] 
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Criminal Pracahac Code. Sections 15,264.407,414 - General Clauses Act, Section 2 (13) 
Hcnch of Magistrates rrith second-class poiver.s—Conviction—-Appeal. 

An appeal lies under Section 407 of the Code of Criminal Procedure from a 
conviction by a Bench of Slagistrates invested with second or third class powers. 


[37] This was a case referred for the orders of the High Court by 
H. R. Farmer, Acting District Magistrate of Trichinopoly. 

Narayanasami Nayak aud another ha7ing been tried summarily by a 
Bench invested with the powers of a Second-Class Magistrate were convict¬ 
ed and hned. 

On appeal the District Magistrate reversed the sentence and acquitted 
tlie accused. At the instance of G. Salisbury, a member of the Bench of 
Magistrates, the case was referred to the High Court in order to obtain a 
ruling as to whether the Bench were bound to record a judgment as pro¬ 
vided by Section 264 of the Code of Criminal Procedure, or, in other words, 
whether the Code contemplated an appeal from a conviction by a Bench 
of Magistrates exercising second or third class powers. 

Counsel did not appear. 

The Court (HUTCHINS, J.) delivered the following 


JUDGMENT. 

This case was tried summarily by a Bench of Magistrates invested 
with powers of a Magistrate of the second class. The District Magistrate 
reversed the conviction on appeal, and the question raised is whether an 
appeal lay. The question hinges on this—Is a Bench invested with such 
powers a Magistrate of the second class within the meaning of Section 407 
of the Criminal Procedure Code? If it is, it is quite clear that an appeal 
lies under that section and that the Bench is bound to record a judgment 
under Section 264. Section 414 precludes appeals in certain oases tried 
summarily by a Magistrate empowered to act under Section 260, but 
Section 260 itself refers only to Magistrates of the first class or a Bench 
having the powers of a Magistrate of the first class. 

The District Magistrate has referred to the General Clauses Act, 
Section 2 (13), which provides that the term " Magistrate” shall include 
all persons exercising all or any of the powers of a Magistrate under the 
Code of Criminal Procedure. But Section 15 of the Code itself is still 
more explicit. Every Bench, as far as practicable shall, for the purposes 
of this Code, be deemed to be a Magistrate of such class, i.e., of the 
highest class to which any one of its members belongs. It is true that 
this clause is exceptional, “ except as otherwise provided ” by any order of 
Government under the section conferring or limiting the powers of the 
Bench, but it renders it pretty clear that the Legislature intended that a 
Bench with the powers of a Magistrate of any class should be deemed to 
be itself a Magistrate of that class. 

[38] In Criminal Revision Case 3 of 1882 from the Godavari District 
a judgment was passed containing the following expressions:— The 


Oriminal Revision Case 476 of 1885. 
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Bench tried the case summarily, being duly authorized ; there is, therefore, 
no appeal." But io that judgraenb, as explained very shortly afterwards 
by the learned Judges who delivered it, it was erroneously assumed that 
the Bench had been duly authorized to act as a first-class Magistrate. 
They, therefore, informed the District Magistrate of Godavari that they 
never intended to hold that no appeal lay against the decision of a Bench 

with only second or third class powers. 

I entertain no doubt that the District Magistrate iiad jurisdiction 
to entertain the appeal, and. consequently, I refuse to disturb his order. 


9M. 38. 

APPELLATE CRIMINAL. 

Before Mr. Justice Parker. 

OOTACAMUND MUNICIPALITY n. O’SHAUGHNESSY."' [24th August, 1885.] 

Towts hnjyrovenient Act, 1871 (Madras Act IIT of 1811), Sections 62, 16d—Professio}i 
tax, Non-payment of — Offence, Nature of — Prosecution — Limitation. 

A oomplamb htwing been laid (on the 26th March 1885), under Section 62 of 
Act III of 1871 (Madras) ag-iiost 0 (or having exercised bis profession for more 
than two months in the official year 1884*85 in a Municipality without paying the 
tax in respect thereof, the Magistrate dismissed the complaint, on the ground 
that the proseoution was barred by Section 169 of the Act, inasmuch as five 
months had elapsed since the last payment in respect of the tax became due : 

Held, that the complaint if laid within three months from the close of the 
official year, or, if 0 ceased to exercise his profession before the close of the official 
year, within three months from such date, was not barred by Section 169 of the 
Act. 

This was a case referred to the High Court under Section 438 of the 
Code of Criminal Procedure by L. R. Burrows, District Magistrate of the 
Nilgiris. 

The facts appear sufficiently, for the purpose of this report, from the 
judgment of the Court (PARKER, J.). 

Counsel were not instructed. 

JUDGMENT. 

[39] Parker, J.—The complaint laid against the accused was that 
he had exercised his profession for more than two months in the ofificial 
year 1884*85 without paying the tax in respect thereof and was therefore 
liable to conviction under Section 62, Act III of 1871. 

The First-class Magistrate (Mr. Clarke) dismissed the charge on the 
ground that the prosecution was not instituted till more than five months 
after the last payment on account of the tax became payable and was 
therefore barred under Section 169, Act III of 1871. 

It was held in High Court Proceedings of 11th August 1882, 
No. 1568, that the offence imputed in a similar case was nob that the accus¬ 
ed made default in payment of the tax on a certain day, but that, having 
received the prescribed notice, he had exercised his profession for two 
months in the official year without having paid the tax. 

The Court held that the offence was a continuing offence and that it 
was immaterial at wbat part of the year it was first completed, and that 

* Orimioal Revision Case 287 of 1885. 
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1885 a complaiob was within feirae if laid within three months after the close of 
Aug, 24. the official year ; or when the accused had before the end of the official 
. year ceased to exercise his profession within three months from the time 

APPEL- at which be so ceased to exercise it. 

LATE According to this ruling the complaint, having been made on 26i.h 

Criminal. March 1885, was in time. 

■— The order of the Magistrate is set aside, and he is directed to restore 

9 M. 38. the complaint to his file and dispose of it in due course of law. 


9 M. 39 = 9 Ind. Jur. 459. 

APPELLATE CIVIL. 

Before Mr. Justice Hutchins and Mr. Justice Parker. 


Ragava {Plaintiff), Appellant v. Rajagopal and another 
[Defendants), Respondents.* [31st August and 4th September. 1885.] 

Jurisdiction —Came of action—Suit to set aside order of Revenue Court directing eject¬ 
ment —Res Judicata. 

A Revenue Court having ordered a tenant to be ejected under Section 10 of the 
Rent Recovery Act on the ground that he had refused to accept a patta as directed 
by [403 Court, the tenant brought a suit iu the Civil Court to set aside the 
order of the Revenue Court; 

Held, that the suit would not lie. 

[Appr., 21 M. 482 (485) ; R., 17 M. lOG (107); 20 M. 392 (393),] 

This was an appeal from the decree of J. H. Nelson, District Judge 
of Cbingleput, confirming the decree of N. Narasimhayyar, District 
Munsif of Tiruvellur, in suit 754 of 1884. 

The plaintiff, Parasei Strinivasa Ragavachari, brought the suit against 
the defendants Rajagopalachari and another to set aside a decree made by 
a Revenue Court under the Rent Recovery Act, directing him to be ejected 
from his holding, and to restrain the defendants from executing that 
decree. 

The plaintiff alleged that he was a mirasi raiyat of his village, of 
which the defendants were the izaradars. 

The defendants having brought a suit against plaintiff to compel him 
to accept a patta on the 12th August 1892, the Revenue Court, having 
amended the patta, directed the plaintiff to accept it. 

The defendants then brought a summary suit under the Rent Recovery 
Act to eject plaintiff, alleging that he refused to accept a patta tendered ten 
days subsequent to the order of the Revenue Court. 

The Revenue Court found that defendants bad tendered and the 
plaintiff had refused to accept a patta as directed by the order of 12th 
August 1882. 

The plaintiff alleged that this finding was based on false evidence. 

It was contended by the plaintiff that the decision of the Revenue 
Court being summary, he was entitled to have it set aside by a regular 
suit. 

The Munsif held that the decision of the Revenue Court, not having 
been appealed against, had become final, and that the suit was not main¬ 
tainable. 


* Second Appeal 194 of 1885. 
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On appeal the Diebriofc Judge held feimt; the Munsif had no jurisdic¬ 
tion, no appeal againsti the order of the Revonuo Court being provided by 
the Beat Recovery Act. 

Plaintiff appealed on the grounds, inter alia, that the decision of the 
Revenue Court was no bar to this suit, and that there was nothing in 
the Rent Recovery Act to prevent a Civil Court setting aside an order 
obtained by fraud. 

Sadaqopacharyar, for appellant. 

[«] Sriranqachai'ijar, for respondents. 

The Court (Hutchins and Parkkr, JJ.) delivered the following 

JUDGMENTS. 

Hutchins, J. —In this case the appellant admits all the facts neces¬ 
sary to give the Bevenne Court jurisdiction to determine whether he had 
made the default contemplated by Section 10 of the Act and was liable to 
be ejected. He admits respondent had sued him to enforce his acceptance 
of a patta; that the terms of the patba had been judicially settled and a 
decree passed requiring him to accept it; that ten days bad elapsed from 
the date of the Colleotor's judgment, and that the amended patta bad 
not been accepted. Then, the section provides, the Collector, on applica¬ 
tion made to him by the plaintiff, and on proof of such default on the 
part of the defendant, shall pass an order for ejecting tbe^defendant. Such 
an application was certainly made and proof was taken from both sides as 
to whether there bad or bad not been a wilful default. Thereupon the 
Collector came to the conclusion that the tender of the amended patta on 
the 18th August was very clearly proved, and he ordered the appellant’s 
ejectment. The object of the present suit is simply to induce the Civil 
Courts to go de novo into the evidence on this very same point and to 
revise the judicial finding of the Collector that the appellant had made 
wilful default and had not been in any way imposed on or deceived. I am 
clearly of opinion that such a suit will not lie, and chat this second appeal 
should be dismissed with costs. 

Parker, J. —The suit is to set aside an order of the Assistant Collec¬ 
tor directing that plaintiff be ejected from his holding for refusal to 
accept a patta as amended by the Collector. The plaintiff alleged that 
the amended patta bad never been tendered him, that he bad asked for 
one, and that defendant bad neglected to give it. The Assistant Collector 
held that the refusal was that of the plaintiff and ordered his ejectment. 

Both the Courts below have held that the suit is not maintain¬ 
able. 

It is clear that, if the suit be maintainable, the Civil Courts would 
really hear and determine certain issues of fact which have already been 
heard and determined by a Court of competent jurisdiction, whose 
decision the Legislature did not see fit to make subject to appeal. 

It may be that a suit would lie to set aside an order of eject- [42] 
ment obtained against a wrong person, or to set aside an order irregularly 
obtained by abuse of legal process though under colour of the law. This, 
however, is not the case now before us. The suit here brought is to set 
aside a decision upon the ground that a Court of competent jurisdiotion 
has come to a wrong conclusion, both sides having had full opportunity to 
plead and be beard, and the Legislature not having seen fit to allow an 
appeal. 

I must hold that such a suit is not maintainable and dismiss this 
second appeal with costs. 
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APPELLATE CRIMINAL. 


Appel- Before Mr. Justice MiUtusami Aijyar and Mr. Justice Hutchins. 
LATE - 

Criminal. Queen-Empress v . Lakshmana and others.* [27th August, 1885.] 


9 M. 42 = 
9 lad. Jur. 
387. 


Cyiininal PriKcdurc Code. Section ^€>9— Jury U'ronfjhj treated as assessors hy Judge— 
Unanimous opinion of jury treated as assessors accepted as formal verdict. 

L and N were tried by a Sessions Court on charges of dacoity and murder. 
The jury returned a verdict of guilty on both charges- The Judge, contrary to 
the provisions of Section 269 of the Code of Criminal Procedure, treated the jury 
as assessors in respect of the charge of murder, and, convicting L and N of 
dacoity, acquitted them of murder : 

Held, that the irregular procedure of the Judge could not deprive the verdict of 
the jury of its proper legal eSect. 


This was a case suboiitted to the High Court, under Section 307 of 
the Code of Criminal Procedure, by W. E. Grahame, Sessions Judge of 
Cuddapab. 

The case was stated by the Sessions Judge as follows :— 

“The prisoners were charged with dacoity, murder in committing 
dacoity, and murder. The jury nave acquitted prisoners Nos. 2 and 3 
and convicted Nos. 1 and 4. I overlooked the provisions of Section 269, 
para 2, and took the verdict of the jury on the first bead of charge, 
while I looked on them as assessors ou tbe second and third heads. 
Therefore, as regards tbe dacoity 1 resolved to submit tbe matter to the 
High Court, but acquitted all prisoners ou the charges of murder in 
dacoity and murder, omitting to notice that, as all charges ought to have 
been tried by jury uuder Section 269, [43] I ought not to have recorded 
a judgment of acquittal on any of the charges. My own opinion is that 
the evidence must be taken as a whole against all four prisoners together. 
If it fails against any one of them, it must fail against all. None of 
them can be separated froDD the others. I think that tbe jury are wrong 
in their verdict of guilty as regards prisoners Nos. 1 and 4 on tbe second 
and third beads of charge, and wrong as to tbe acquittal of Nos. 2 and 3 
on the first head of charge. I think that all four prisoners are guilty 
of the dacoity charged against them and not guilty of murder in dacoity 
or of murder.” 

Mr. Sw5ramani/aw, for prisoners Nos 2 and 3. 

Mr. Potoell (Acting Government Pleader), for the Crown. 


JUDGMENT. 

The judgment of the Court (MuttusamI ATYAEand HutohINS, JJ.) 
was delivered by 

Hutchins, J.—In this case there is no doubt that the woman 
Subbamma was killed and robbed of her jewels. Her death is shown by 
the medical evidence to have been caused by suffocation. Tbe end of her 

cloth bad been thrust (“ plugged ”) into her mouth, and another cloth or 

jacket tied tightly over this gag, as if to keep it in its place, and over the 
nose. Those who gagged and secured her in this way must have been 
aware that their act was likely to cause death, unless her death bad been 
caused by previous throttling or similar violence. 


Criminal Appeal 294 of 1885. 
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Five persons were accused of robbing her and causing ber deafch. 
Of these, one is the approver, \vitDess No. 9. The other four were 
charged before a jury with daooity (Indian Penal Code, Section 395), with 
conjointly oommitting a dacoity, in the course of which one or more of 
their number committed murdor (Section 396), and with murder (Section 
302). The jury returned a verdict that prisoners Nos, 1 and 4, Lakshmiina 
and Narayana, were guilty on all the tliree heads of charge, but that 
Nos. 2 and 3, Seshayya and Gargireddi, wore not guilty. The Sessions 
Judge overlooked the provisions of Section 269 of tlio Criminal Procedure 
Code, 01. 2, under which the first iioad of charge being triable by jury, the 
other heads should also be so tried, and treated the jury as assessors in 
regard to the second and third counts. He stated that he differed from 
thenc as assessors in regard to these counts, though in point of fact he 
only differed as regards prisoners Nos. 1 and 4 and concurred in respect 
of Nos. 2 and 3; and he recorded an acquittal of ail the prisoners on 
those counts. He further [44] stated that he differed from that part 
of the verdict which declared Nos. 2 and 3 not guilty of dacoity, and, 
therefore, referred the case to this Court under Section 307. 

Various questiona have been raised in consequence of this irregular 
procedure, bub upon the view which we take of the merits of the case it is 
not necessary to determine them all. In our judgment the unanimous 
opinion of the jury on the second and third heads of charge must he 
treated as a formal verdict ; the law made them the proper judges of the 
evidence and the facts, and the irregularity on the part of the Court could 
not deprive them of that power or their opinion of its proper legal effect. 


9M. 44 (F.B.). 

APPELLATE CIVIL—FULL BENCH. 

Before Sir Charles A. Tamer, Kt., Chief Justice, Mr. Justice 
Kernan, Mr. Justice Muttusami Ayyar, and Mr. Justice Brandt. 

Vayidinada {Plaintitf^, Ap 2 )ellant v. Appu [Defendant), Respondent. 
[30th September, 1881. 5th May, 1883 and 24th April, 18851. 

Hindu law—Custom — Brahmans^Adoption of daughter's and sister's sons. 

Id Southern India tbe custom which exists among Brahmans of adopting a 
sister’s or daughter’s soo is valid. 

[P., 15 M.L.J. 211 ; R.. 14 A. 53 (57); 17 A. 294 (302) ; 19 B. 426 (458) ; 17 M. 69 
(7l);4Bom. L.R. 140 (144); 107 P.L.R. 1901 = 110 P.R. 1906 = 31 P.L.R. 1907 
= 69 P.W.R. 1907.] 

This was an appeal from the decree of M. Cross, Subordinate Judge 
at Kumbakonam, reversing the decree of H. Krishna Rau, District Munsif 
of Mannargudi, in suit 189 of 1880. 

The plaintiff, Vayidinada Ayyan, a minor, represented by his natural 
father, sued tbe defendant, Appuvayyan, his alleged adoptive father, to 
recover Rs. 399 for the costs of his upanayanam ceremony which the 
defendant bad failed to perform, and for a decree that defendant should 
pay him Rs. 5 a month for maintenance during bis minority. 

It was alleged, in the plaint, that the family property was worth 

Rb. 1,50,000. 
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The defendant denied the adoption, alleging that, though he bad 
intended to adopt plaintit! and had executed a will stating that he had 
adopted him, he had given up the intention on being informed that the 
adoption of a brother’s daughter’s son was contrary to the Hindu law and 
the decision of the High Court. [45] The Munsif was of opinioD 
that the rule prohibiting the adoption of a daughter’s son did not apply 
to the case of a brother’s daughter’s son. 

Referring to Gopal Narhar Safray v. Hanmant Ganesh Safray (1), 
he held that an exception to the rule could be established by proof of 
custom, and on the evidence he found that such a custom did exist in the 
district of Tanjore. 

Judgment for plaintiff. 

Defendant appealed. 

The Subordinate Judge held that, whatever the custom might be 
among Brahmans, the adoption of a daughter’s son was invalid. 

Judgment for defendant. 

Plaintiff appealed to the High Court. 

The case was referred to a Full Bench by Turner, O.J., and Kinders- 
ley, J.,on the 30th September 1881. 

On the 5th May 1883 the Full Bench (TURNER, G.J., InnbS, 
KiNDifiRSLEY, and Muttusami Atyar, JJ.) delivered the following 


JUDGMENT. 


We have come to the conclusion that sufficient ground exists for 
remitting for trial the issue—Whether, by the custom of Southern India, 
it is competent to a Brahman to adopt the son of a sister or daughter; 
and we take occasion to correct the iuference that has been erroneously 
drawn from the decision of this Court in Gopalayyan y. Baghupati Ayyan (2) 
that this Court is not prepared to recognize the existence of a custom* 
ary law in the case of Brahmans, of which no trace appears in any 
written authority of the place to which they belong. All that the Court 
intended by the observations from which this inference is drawn was that 
strong proof must be produced to establish a customary law at variance 
with the law declared in written treatises of which the authority is still 
recognized in the place in which the custom is alleged to exist. To the 
proposition thus stated no reasonable objection can be urged. As to 
the degree of proof required to warrant the Court in recognizing as 
customary law a usage at variance with the law established either by a 
uniform course of judicial decisions or by the dicta of received treatises, 
we adhere to the ruling of this Court in 5. Perumal Sethurayar v. 
Ramalinga Sethurayar (3). 

[46] There must be satisfactory evidence of usage so long and mvan- 
ably acted upon in practice as to show that it has become by common con¬ 
sent a governing rule of the family, class, or country ; and, as observed in an¬ 
other case, it must bo shown that the usage has been followed in pursuance 
of a custom understood to have the force of law, and not merely fchat there 
have been repeated instances of violation of the law. 

The Judicial Committee, in BaTnalakshmi Ammal v. Sivarumtha f 
Trial Sethurayar (4), observed it is the essence of speciaPusagea modifying 
the law.that they should be ancient and invariable, and i 

(2) 7 M.H.C.B. 260. 

(4) 14 M.I.A. 670 (686). 


(1) 3 B. 273. 

(3) 3 M.H.C.R. 77. 
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IB further essential that they should beleetablisbed to be bo by clear and 
unambiguous evidenoe. 

The Subordinate Judge is directed to try the foregoing issue upon 
the evidenoe already recorded and upon such further evidence as the 
parties may adduce, and to return his finding together with the evidence to 
this Court. 

In compliance with the above order, the Subordinate Judge submitted 
the following 

Finding :—" This second appeal has been referred by the Special 
Appellate Court for the trial of the following issue, on the evidence already 
recorded, and any additional evidence that the parties may offer. 

'* Whether, by the custom of Southern India, it is competent to a 
Brahman to adopt the son of a sister or daughter? 

'* Of plaintiff's thirty-nine witnesses, twenty-two belong to the Tanjore 
district, sixteen toTricbinopoly district, and one to Madura district. The 
majority of these witnesses speak to their own adoption as sons of 
daughters, others are relatives in families where such adoptions have been 
made, and others speak to the usage of such adoption. Four documents 
have been filed by the 12bb, 15tb, 17th, and 39bh witnesses in respect to 
their adoption varying in dates from 1847 to 1882. 

“ The traditional evidence of some of these witnesses as to such adop¬ 
tions having been made compasses a period of 100 years. 

** In addition to bhis'evidence there is the testimony of eleven wit¬ 
nesses taken on commission by the Tinnevelly Subordinate Judge’s Court 
of like adoption being the usage in that district. 

[47] “Oefendant (respondeat) offers no evidence in this inquiry. Ho 
states he knows nothing of the truth or otherwise of the evidence adduc¬ 
ed by appellant. 

“ The Appellate Court sees no cause to disbelieve the evidence record¬ 
ed in this Court and the Lower Court of such adoptions, and on that 
evidence it finds that it is competent to a Brahman, by the custom of 
Southern India, to adopt the son of a daughter. 

No evidence has been adduced on the point of adoption of a sister’s 

son.” 

On the lObh March 1884, the case was again argued before TURNER, 
C.J., Kernan, Muttusami AyyaR, and Brandt, JJ., and judgment was 
reserved. 

Mr. Subramanyam, Hon. Rama Rau, and Bhashyam Ayyangar, for 
appellant. 

Mr. Shephard, for respondent. 

On the 24bh April 1885, the Court delivered the following 


1886 

APRIL 34. 

Full 

Bench. 

BH. 44 
(F.B.). 


JUDGMENT.* 

There is, it must be admitted, a very considerable quantity of evidence 
as to the fact of adoption of daughters’ sous by Brahmans in the Tanjore 
and Triohinopoly districts. One witness speaks to the custom as obtain¬ 
ing in the Madura district; and thirteen witnesses to the adoption of both 
daughters’ and sisters’ sons in the Tinnevelly district. In six cases 
witnesses {viz,, the plaintiff’s 9th, 10th, 12th. 13bh, 32Dd, and 46th 
witnasses) being the natural fathers of the adopted sons, depose to the 
adoption of their cbildreo by maternal grandfathers. 


(After the letura of the Finding by the Lower Court.—ED.] 
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In thirty-one cases the adopted sons depose to having been adopted 
hy their maternal grandfathers [viz., plaintiff's 13th, 14th, 15th, 18th 
19th, 20th. 21st, 22nd. 23rd, 25th, 26tb, 27tb, 28tb, 29th, Slst, 33rd 
34th, 36th, 38th; 39th, 40tb, 41st, 42od, 43rd, 45th, 50bh, and respond¬ 
ent s 1st, 2nd, 6bh, 11th, and 12th witoessesl. Of the natural fathers 
of sons so adopted, the plaintiS's 9th witness, Sadagopa Ayyangar, is a 
Vaishnavite Brahman of the Nannilam taluk, Tanjore district; the 10th, 
Sambamurti Ayyan, is a Vaishnavite Brahman of Mannargudi in the same 
district; the 12th is a Brahman of the same sect of Srirangam, Trichino- 
poly taluk; the 13th witness for the respondent is a Brahman of 
Tinnevelly taluk, one Surya Sekarayyar; the plaintiff’s 32nd and 46th 
witnesses, Sambamurthi Ayyar and Rajagopalacharyar, are Vaishnavite 
Brahmans of the Mannargudi and Kumbakonam taluks, Tanjore district. 
Of the adopted sons [48] who give evidence seventeen are from the 
Tanjore district, seven from the Trichinopoly district, one from Madura, 
and five from Tinnevelly. 

In two cases the adoption is spoken to by the adopting fathers ; the 
plaintiff s 30th and 35bh witnesses, Krishnayyan and Pitchu Josyar, Sivite 
Brahmans of the Tanjore district, depose to having adopted each a son of 
his daughter. In eight cases relatives depose to the adoption of daughters’ 
son in ttieir families. Of these, four—the 16th, 24th. 27th and 48feh 
witnesses—two from Trichinopoly and two from Tanjore, say that their 
fathers were so adopted ; two, the 17th and 37ch witnesses, speak to their 
brothers having been given in sucb adoption ; the 44tb witness deposes to 
his elder brother s son having been adopted by bis mother’s father ; and 
the 45th witness himself, as he says, adopted by his maternal grandmother, 
states that the son of his (witness’) maternal grandmother’s sister was 
adopted by his (the adopted son’s) maternal grandfather. 

Twenty-one of the witnesses speak with more or less detail as to 
not less than forty adoptions of this character, mostly within their own 
knowledge, and as having taken place in their own or neighbouring 
villages. 

The plaintiff’s 2ad, 7th, lOth, 12ch and 13tb witnesses speak to the 
custom generally as “recognized from time immemorial” or as “sanctioned 
by the usage of the elders,” while the defendant's 2nd witness, Venkata 
Subba Sastri, who, in examination-in-chief, stated that he could not say 
whether such adoptions were sanctioned by the “ Sbastras ” or not, in 
cross-examination admitted that “ it is customary in thisl” (the Tanjore) 
country to adopt daughter’s sons ” and that “ they have also made such 
adoptions.” 

It must then, we consider, be taken as proved by this evidence that 
the practice is prevalent among Brahmans in the Tanjore, Trichinopoly 
and Tinnevelly districts; that it has obtained for the last 80 years at all 
events, while, for reasons to be stated further on, we think it must be 
held to have obtained for not less than 150 or 200 years, and probably 
from time immemorial. 

The 26th witness for plaintiff, Sivaramayyar, says that from docu¬ 
ments in bis possession it would appear that such adoptions have been 
made for the last 200 years; but as the documents referred to were not 
produced, little or no weight can be attached to this assertion. It would 
further appear that such adoptions have been of more frequent occurrence 
in later years, excluding [49] perhaps the last 10 or 12 years since the 
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passing of tbe dooisioo in Gopalanyan v. Uayhupati Ayyan (1), in which 
it was held that *' in the case of Brahmans it is impossible in any case to 
believe in tbe existence of a customary law of which no brace appears in 
any written authority of the place bo which they belong,” and that there 
did nob exist evidence of a usage so continuous, public and uniform, as to 
establish a rule of customary law atiirmiug the legality of the adoption of 
a sister’s son by a Brahman. 

The evidence recorded in the prassut case shoA/s, however, that such 
adoptions have been made more than once in the same family ; that the 
practice has obtained in several instances in the same village; and that it 
obtains alike among both Vaishnavibe^ and Sivites ; and there is no evi¬ 
dence on the side of the respondent showing that other members of the 
Brahman community have declined to recognize sons so adopted as 
validly adopted sons, or that the custom is repugnant to the general sense 
of the community, or that it is regardeil as made in violrwtion of the law. 

Direct authorities are, moreover, referred to in this case by Sesh- 
ayyangar (respondent’s 9th witness), who says there are texts ,found in 
Vayidinada Diksbatar and Tholappa’s book ; the witness adds that “ there 
is custom long sanctioned by the said books in regard to them.” 

The first of the works so referred to is a commentary by Vayidinada 
Diksbatar, who is reputed to have lived not less than 150 or 200 years ago, 
and the work of Tbolappa is the “ Sudhi Viloebanam.” 

The former author lived in the district of Tanjore, and the latter 
about the same time in Oonievaram. 

The texts and tbe commentaries to which the witness referred will 
be treated of in due course. 

It is, however, desirable first to add a few more words on the evidence. 

The plaintiff’s 14th witness states that for the last 7, 8, or 10 years 
such adoptions have been challenged “ by the people;this, it-may be 
presumed, is in consequence of the decision of this Court in 1873 above 

referred to. 

No inference, either for or against the validity of such adoptions, 
can be drawn from the statement of the plaintiff’s 7tb witness. [50] 
Pitchuvayyan, who admits that he cannot say whether such adoptions 
are valid or nob according bo the Shasbras, as be says he is not conver¬ 
sant with the Shasbras; and tbs omission of the plaintiff ’s 95h witness to 
consult any authorities on tbe subject before making such an adoption 
may have been tbe result of his having had no doubt as to tbe validity of 
tbe act, or of other reasons, not explained. 

The plaintiff’s lOtb witness sayj he only gave his son in adoption 
after consulting a person skilled in the " Sbastras,” but there is no reason 
for inferring from this only that he had doubts on the subject; in this 
case as well as in tbe case of the plaintiff’s 31st witness who states that 
at the time of bis adoption, 50 years ago, question was raised as to the 
validity of the act, the result was. as the witnesses say, that the elders or 
authorities consulted declared that such adoptions were permissible. It 
was suggested in the argument on behalf of the respondent that, in 
several instances, tbe adoption was acquiesced in or not contested by 
reason of gifts, or concessions made to other members of the family who 
would have taken by inheritance, but for such adoption, or that the 
arrangement under which the adopted son succeeded to property was in 
virtue of a testamentary disposition acquiesced in for similar reasons. 
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It) is uooocessary to go in detail .through the cases in which there is 
evidence of such arrangement. We do not attach much importance to 
the fact. It is not unnatural, and wa believe not unusual, for a person 
adopting a son to make, at his pleasure, some provision for daughters and 
other relatives, and we do not think that it is at all a necessary inference 
that this was done in the cases as to which there is evidence in the record 
with the object suggested on behalf of the respondent. 

Before passing on to the authorities referred to by the appellant’s 9fch 
witness, we would refer to a case in Strange’s Hindu Law (Appendix, Vol. 
11, p. 100). in which, in the year 1806, it was said that : “In practice the 
adoption of a sister’s son by persons of all castes is not uncommon.” The 
case was, it is true, one from the more northern part of the Presidency, 
Cuddapab, but the learned Judge, in his remarks, speaks of the custom as 
prevalent generally,after referring to the text which we quote elsewhere: 
“in distress (apadi) when no other son can be procured, &c.” 

We have further ascertained that in a case decided on the Original 
Side of this Court in the year 1859, in which unfortu-[5l3nat0ly the 
judgment is not forthcoming, a decree was made by Sir H. Davidson 
and Sir A. Bittlesbon, dated the 22ad of March 1859, in the case of 
Inguva Brahmani v. Venkatalakshmi Avimal, in which the adoption by a 
Brahman of his sister’s son was upheld as valid. Evidence had been given 
of the practice amongst Brahmans of making adoptions of daughters’ and 
sisters’ sons. This decision is valuable as it was made after the express 
point was raised and pandits were examined as witnesses. 

In Thoiappa’s work on Sradhas, and on the subject of competency to 
offer funeral oblations, which is the only part of that author’s writings of 
which we have been able to obtain a copy, we do not find anything bearing 
on the point now before us, although there is in the treatise obtained a 
brief notice on adoption. The text of Caunaka as given in Vayidinada 
Dikshatar’s commentary does not differ from the text as given in the 
Vyavahara Mayuka, Chap. IV, Section V, verses 9 and 10; in the Dat* 
taka Mimansa, Section 11, para 74 ; and in the Dattaka Chandrika, Sec¬ 
tion I, para 17, until we come to the point to be specially noted further 
on. The latter texts are as follows: “The adoption of a son by any 
Brahman must be made from among sapindas, or on failure of these an 
asapinda may be adopted—not from others (than sagotras) (or, ‘ otherwise 
let him not adopt’). Of Kshatryas in their own class positively and (on 
default of a sapinda, kinsman) even in the general family following the same 
spiritual guide (guru). Of Vai 9 yas from amongst those of the Vai^ya 
class; of Sudras from (their own) class only, and not otherwise. Of 
all, and the tribes likewise in (their own) classes only, and not other¬ 
wise.” 

Then comes a material divergence between the text as given by the 
authorities above quoted and that given by Vayidinada. The text, as 
given in the Vyavahara Mayuka, Dattaka Mimansa, and the Dattaka 
Chandrika (as translated, the two latter by Sutherland and the former by 
Borradaile), runs thus: “Bub a daughter’s son and a sister’s son are 
affiliated by Sudras and in the text, as it is found both in the Dattaka 
Mimansa and the Dattaka Chandrika, then follow these words: ** For the 
three superior tribes a sister’s son is nowhere (mentioned as) a son,^^ 
But the text as given by Vayidinada Dikshatar is as follows : " Of all 
or “ as to all bribes (or classes) from (or in) their own classes only, daugh¬ 
ter’s SOD or sister’s son; as for Sudras in time of distress onlyand 
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[82] the words “ For the three superior tribea a aiater’a eon is nowhere 
t(mentioD0d as) a son” are wholly omitted. 

On these words, omitted in the text Riven by Vayidinada, there 
follows in the Dattaka Mimaoan, an elaborate dissertation, paras. 75 to 105 
inclusive, the flatter clauses being devoted to showing that the words 
sister’s son ” must include the daughter's son also. 

The oononaentary of Vayidinada on the text, as given by him, is as 
follows as to all, from gnabis fa) son is to be taken, either daughter’s 
son or sister’s son (is) to be taken ; as for Sulras in distress, daughter’s 
son, &o., is to be taken ”—” this is the meaning.” 

It is clear that if the words— For the three superior tribes a sister's 
son is nowhere mentioned as a son —were before the commentator when 
he wrote his gloss or if ha had allowed them to remain, it would not have 
been possible for bim to represent the permission to adopt a daughter’s or 
a sister’s son as applicable to the three superior classes; and it is not 

material whether r,he full text was not before him, or whether he inten¬ 
tionally omitted these words. But taking the text as given by him, the 
.adoption of daughters or sisters’ sons being declared permissible among 
the three suoerior classes, it would seem to be wholly superfluous to add 
that such adoDtion was allowed in the case of Sudras ; still less does it 
appear why the permission should have been apparently further limited 
in the case of Sudras by the words “ in (time of) distress ” or 
necessity. 

We cannot but conclude that the text was intentionally given by the 
oomrnenbator in the shape in which we find it, if indeed the whole of the 
concluding sentence as given in the other authorities was not also inten¬ 
tionally omitted, and the cause of this is not. we think, incapable of 
explanation. 

The practice of making an api)oiat 0 d daughter whose son. if she had 
one, became the son of the father making the apoointed daughter, if he 
had no male issue, was a mode of affiliation nrevalent from the earliest 
time, even before the widow and daughter had a place assigned to them 
by the Mitakshara m the line of heirs. The law of adoption obtained a 
oonsiderahle extensioo in the Kali*yug when only two sorts of sons, the 
aurasa” (natural, or (Ordinary) and the " dattaka.” (given) were recog¬ 
nized ; and, the Dattaka Mimansa and Dattaka Chaodrika show that the 
theory as to the prohihition of the adoption of a son born of a woman 
with whom the adoptive father could not legally have married arose out 
[53] of a oornmentary on a passage in the Smriti of Manu or Caunaka 
(it is uncertain which) to the effect that the adopted son should have or 
be the reflection of a son,” and it is probable that from this were deve¬ 
loped other restrictions and rules intended to ensure that the adopted son 
should be as far as possible an imitation of a real son. Whatever doubt 
we may have as to how far the adontion of a daughter's son is inconsis¬ 
tent with the theory as to the invalidity of the adoption of a son within 
the prohibited degrees of connection, the usage may still be fairly referred 
to those texts which recognize the practice of creating a daughter’s son 
heir by appointment, the only difference being one of form and not of 
principle, the consent being given in the one case at the time of marriage, 
and in the other at the time of adoption. * 

Among Sudras the adoption of daughters’ and sisters’ sons has always 
•opbained, and whether the Brahmans who settled in the South of IndiA 
fiever recognized that such adoptions were prohibited in their case or 
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1885 whether they adopted the practice which they found prevalent among the 

Apbil 24. people of the country in which they settled, we are satisfied that the 

- practice of making such adoptions has prevailed among Brahmans in what 

Full are now the southern districts of this Presidency from time immemorial. 

Bench. There is in West and Buhler’s Digest of Hindu law, Vol. II, po. 884 to 

— 838. 3rd edition, a passage bearing on the subject now before us, which 

9 W deserves to be quoted at length—“The gradual abolition of the grosser 
means of supplementing a family in favour of the system of adoption is 
itself a striking evidence of progress in civilization. The appointment of 
a daughter held an intermediate place between this and the coarse mate¬ 
rialism of the earliest modes of substitution. It is no longer recognizedr 
but traces of the institution still remain in the existing law. From 
it, on the one hand, has been derived the right of succession of the 
daughter and the daughter’s son, while, on the other, it is connected with 
the fitness of a daughter’s son for adoption. As an imitation of a real 
BOD the adopted son ought to be born of some woman whom the adoptive 
father could have married. This excludes the son of a daughter, 
and such is the law generally received amongst the highest castes, 
but amongst the lower castes, sub-divisions of the great Sudra class, 
almost everywhere, and amongst some of the higher castes by their 
customary law, the daughter’s son is deemed tit for adoption, and even 
the most fit on [54] account of the place he might formerly have 
taken as a son by appointment, as well as of the blood connection on which 
the system of appointment itself was founded. The passage of Yasishtha 
which directs that a man desiring to adopt shall make bis selection from 
amongst near relatives, and for choice take the nearest, is so obscurely 
expressed as to admit of various interpretations. How the ingenuity of com¬ 
mentators has been exercised upon it may be seen in Golebrook’s note to 
the Mitakshara, Ch. I, Section XI, verse 13. The Samskara Kaustubba, 
and the Nirnaya Sindbu, construing the direction most liberally, approve 
the adoption, failing a sagotra sapinda, of a daughter’s or a sister’s sod. 
The Sastris, following Vyvahara Mayuka, are almost uniformly opposed 
to this, except in the case of Sudras. They rely on the impossibility of 
a real paternal and filial relation between the fictitious father and a son 
so born ; and the decisions in Bombay must be considered, perhaps, to 
have confirmed the Sastris’ view, but the customary law seems in a 
measure at least to have been represented by the doctrine of the two works 
referred to. These were, no doubt, written under the influence of ideas 
which shaped the customary law, and they afford an example in their 
divergence from the more generally received authorities of parallel 
growths of doctrine springing from the same original source, yet 
taking quite different lines of development according to the medium 
in which they were placed. The real nearness of tne daughter’s son 
once procured ready acceptance for the doctrine of appointment, and 
this in its turn has facilitated the admission of the daughter's son 
as fib for adoption. The Sbastra had, however, to be interpreted accord¬ 
ingly, and this interpretation, setting aside the ordinary doctrine of a 
necessary difference in the families of birth of the real mother and the 
adoptive father, paved a way for the admission of the sister’s son. In the' 
south of India the Brahmanical law was, for the most part, apparently 
accepted only with this qualification, adapting it to previously existing 
customs, as in the case of marriage between the children of a brother and 
a sister rejected by the stricter law of the north, but.allowed in the southr 
because it could not be prevented." 



KRISTAYA V. KASIPATI 


1 


9 Mad. S6 


Ill.} 


The divergence between the generally accepted authorities and actually 
existing custoois, and the survival of tbe customs sanctioned by the earlier 
law appear tons to be accounted for in the above passage on sound his¬ 
torical principles, and the conclusions [55] therein arrived at to receive 
OOnfirmatioD from what we find to be established by evidence in the case 
before us. 

Even supposing the custom, which we find to bo established by the 
evidence to have sprung up after the text-books which distinctly prohibit 
these adoptions were written, though it cannot be affirmed that it did so, 
that fact will not of itself invalidate the custom ; and the alteration in the 
text of Gaunaka as given by Vayidinada Dikshatar and his comments 
thereon, are, in our opinion, to be explained in this manner ; the commen¬ 
tator finding, at the time when he wrote, that the custom was actually 
prevalent among the Brahmans in the south of this Presidency, gave the 
version of Oaunaka's text which we find in his commentary together with 
bis gloss thereon, with a view to the adoption of daughters’ sons and sisters’ 
sons being recognized as made in accordance with the authorities ; and we 
are of opinion that the inoption or prevalence of the custom is not the 
result of an innovation introduced by the commentator, but that the 
practice was followed and recognized as not only not inconsistenn with the 
customary law of tbe land at tbe time when the commentator wrote, but 
as a custom having the force of law, aud that the local autboritv simply 
gave or purported to give the colour of authoritative sanction to such usage; 
and we consider that we ought judicially to recoguiee each usage. 

The decree of the Subordinate Judge is reversed and that of the 
District Munsif restored; but in view of the former ruling and of the 
relationship we have found to exist between the parties, we direct that each 
party do bear bis own costs in the Lower Appellate Court and in this 
Court. 
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APPELLATE CIVIL. 

Be/ore Mt. Justice Muttusami Ayyar cltuI Mr. Justice Parker, 


Kristaya {Defevdant), Appellant v. Kasipati and others 
{Plaintiffs), Respondents,* [17th September, 1885.J 

Cause of actioiv — Suit by debtor to compel creditor to accept money due. 

A bond having been executed, whereby it was stipulated that a debt should be 
paid by instalcnenOs subject to the condition chat if any one instalment were not 
[96] paid within a certain time after it became due, the whole amount remain¬ 
ing due should become payable at once, the creditor evaded the debtor’s attempt 
to pay the instalments as they became due, and the debtor brought a suit to 
compel the creditor to accept an instalment due : 

Held, that such a suit would not lie. 

This was an appeal against the decree of C. L. B. Gumming, Acting 
District Judge of Ganjam, confirming the decree of C. Simhacbalam, 
District Munsif of Cbicacole. 

The facts appear sufficiently for tbe purpose of this report from the 
judgment of the Court (Muttusami Ayyar and Parker, JJ.). 


* Second Appeal 278 of 1665. 
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Anandacharlu, for appellant;. 

Srirangacharyar, for respondents. 

JUDGMENT. 

The respondents executed a bond in appellant’s favour for Ks. 1,150 
in September 1882. The document provided for repayment by twenty- 
three annual instalments of Rs. 50 each, and for the entire unpaid balance 
becoming payable at once in case any one instalment was in arrear for 
three months or more. Prior to the date of this bond, there was another 
bond with like provisions, but, as it contained a clerical error, the bond 
in suit was executed. The plaint prayed for a decree directing the appel¬ 
lant to receive Rs. 50 on account of the second instalment due under the 
bond and to pay the respondents’ costs. It stated that the appellant 
desired to defraud the respondents by causing some one instalment to 
become overdue, that he evaded accepting the first two instalments due 
under the first bond, that in original suits 197 of 1881 and 177 of 1882 they 
compelled him to accept those instalments, that the appellant behaved in 
the same way in regard to the first instalment due under the second bond, 
that the respondents obtained a decree in original suit 154 of 1883 which 
directed him to accept that instalment, and that the appellant again 
declined to accept the second instalment. Both the Courts below decreed 
the claim, and the Judge observed that the respondents were forced, 
owing to the appellant’s conduct, to protect themselves by bringing suits 
to enforce acceptance of payment of each instalment. It is urged in second 
appeal that the facts alleged disclose no cause of action, and we consider 
that the contention is well-founded. The plaint contains no demand on 
the part of the respondents that any right be enforced, and though they 
are under an obligation to pay each instalment on or before the date 
fixed for its payment, it would be a sufficient answer to anv action 
[57] which might be brought thereon by the appellant that they ten¬ 
dered payment in time. A suit is a demand made judicially for attaining 
or recovering a right, and it does not lie for the bare performance of a 
duty at the instance of the person bound to perform it, for the evident 
reason that, when he is willing to perform it, there is no need for a suit, 
and that, if he is not, it is for the other party to enforce its performance. 
It is true that, under the terms of the bond, the regular payment of each 
instalment is necessary to enable the respondents to preserve their right 
to pay the balance still due by instalments ; but a tender of payment 
made in time would be effectual for this purpose also. It is suggested 
that a suit may be brought to obtain a declaration that the right has not 
been forfeited by default, and that it continues to subsist. But the suit 
before us is not one of that kind, and it is not necessary for us to express 
an opinion on the question whether, under certain circumstances, » 
declaratory suit may not be brought. We are satisfied that, in its pre¬ 
sent form, the suit instituted by the respondents cannot be maintained. 
We set aside the decrees of the Courts below and dismiss the suit. 
Having regard, however, to the appellant’s conduct as found by the JudgSi 
we direct that each party do bear bis or their costs. 
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APPELLATE CIVIL. 


1885 
Aua. 10. 


Before Mr. Justice Hutchins and Mr. Justice Parker. 


SiVARAMA (Plaintiff), Appellant v. SUBRAMANYA (Defendant), 

Bespondent.^' [5th & lObh August, 1885.] 

Ciuii Procedure Code, Section ‘id5—Moiitjatje—SoIc by first viorfyngcc—Arrears of rent 
Lien — Claim by puisne mortyayee on proceeds of sale — Limitation Act. 
Scliedule II, Articles, 13. 


Appel¬ 

late 

Civil. 

9 H. 57=^ 

9 Ind. Jur. 
383. 


Certain land wan mortgaged to A with possession to secure the repayment of a 
loan of Rs. 2,000 and luteresc. It was 8t.ipulatod in the deed that the interest 
on the debt should be paid out of ibe profits, and tbe balance paid to the mort¬ 
gagor-. 

By an agreement subsequently made, it was arranged that the mortgagors 
should remain in possession and pay rent to A. A obtained a decree for Rs. 2,000 
and arrears of rent and costs and for tbe sale of the land in satisfaction of the 
amouut decreed. 

Tbe land was r.old for Bs. 2,855 in March 1881. 

[38] In May 188l, B, a puisne mortgagee, applied to tbe Court for payment 
to him ot Hs. 500 of this sum, alleging that A was entitled only to Rs. 2,000 and 
Ks. 2b0 costs, but not to atrerats of rent, in preference to his claim as second 
mortgagee. 

The claim of B was rejected on the 27th May 186i, and tbe whole amount paid 
out to A. 

■lu February 1882, B (who bad filed a suit on tbe 23rd March 1831), obtained 
a decree upon his mortgage. 

On the 23rd May 16d4, B sued to recover Rs. 510 paid to A on account of rent 
on tne 27th May, 1881. 

The lower Court dismissed the suit on tbe grounds 

(1) that A was entitled lo treat the arrears of rent as interest ; 

(2) that tbe suit was baned by limitation ; 

Held, on second appeal, that B was entitled to recover the sum claimed. 

[R.,15B.438 (441); 2 0.C.84 (86); U.B.R. (1904), 4th,Qr. Limitation, Schedule II, 13.] 


This was an appeal froca tbe decree of E. K. Krishnao, Subordinate 
Judge at Calicut, coubruiiDg a decree of C. Gopalan Nayar, District Muusif 
of Shornad, in suit 279 of 1884. 

Tbe facts necessary for tbe purpose of thU report are set out in the 
judgment of tbe Court (Hutchins and Parker, JJ.) 

Bhashyam Ayyangar, for appellant. 

Sankaran Nayar, for respondent. 


JUDGMENT. 

The respondent (Subramanya Bbatta), was the first mortgagee of 
certain properties, on which the appellant (Sivarama Krishna Bhatta) 
obtained a puisne incumbrance. Under tbe terms of his mortgage, the 
respondeat was to enjoy the lands as security for the principal sum 
(Rs. 2,000) advanced to appropriate to the interest due on that advance a 
certain sum annually, and to pay the balance of the estimated net produce, 
60 paras of paddy, to the mortgagors. He elected, however, to leave tho 
mortgaged lands in tbe possession of the mortgagors, and be took from 
them an agreement for the payment of an aunual rent equal to tbe 
interest and tbe 50 paras of paddy. In July 1880 be obtained a decree 


* Second Appeal 224 of 1885. 
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1885 (directing that the lands should be sold for the discharge of the principal 

AUG. 10. snm (Rs. 2,000) and costs, and also for the arrears of rent due under the 

rental agreement. The lands were accordingly sold on the 24th March 
Appel- jssi, for Rs. 2.855. 

LATE On the day before the sale the appellant; instituted a suit against the 

Civil, njortgagors on bis subsequent incumbrance, and on the 24bh May 1881, 

-__ ho applied to the Munsif for payment of Rs. 500 and odd out of the 

9M.57- sale-proceeds. He admitted that the respondent as the 6rst incum- 
9, Ind. Jur. hrancer.was entitled to recover first his principal of Rs. 2,000 as well as 
38S. Rs. 280 for the costs of his suit; but he contended that the respondent 
was not entitled to any priority in respect of the sum decreed to him as 
rent. 

[59] On the 27th May 1881, the Munsif dismissed the appellant's 
application and directed the whole of the sale-proceeds to be paid to the 
respondent, and the whole sum was accordingly paid out to the respond¬ 
ent on the same day. The Munsif treated the appellant's application as 
objecting to the sale as one made for the arrears of rent, and held that he 
was bound to take steps for the cancellation of the sale before he could 
lay claim to any part of the proceeds ; but the appellant has never denied 
the validity of the sale; it had been ordered under a decree for the dis¬ 
charge of a prior incumbrance, to which he could not object. His claim 
was that the sale-proceeds must be taken to represent the mortgaged 
property, that the respondent was entitled to be paid the principal money 
due on his incumbrance and costa, but that be had no lien on the proceeds 
in respect of the rent, and that therefore the surplus proceeds should be 
paid to himself as the next incumbrancer. 

Id February 1882, the appellant obtained a decree on his mortgage. 
In November following, he put up to sale and himself purchased the same 
properties. But these properties had already been sold under the respond¬ 
ent s decree in virtue of a prior incumbrance, and the subsequent sale 
under the appellant’s decree had no legal effect whatever. 

The present suit was instituted by the appellant on the 23rd May 
1884 to recover from the respondent the sum of Rs. 510 paid to the res¬ 
pondent on the 27th May 1881 an account of his claim for rent. Both 
the Courts below have held that the appellant is not entitled to this sum 
as against the respondent, and also that the suit is barred by the Law of 
Limitation. In both respects the decrees seem to us erroneous. 

When immoveable property is sold in execution of a decree ordering 
its sale for the discharge of an incumbrance, and there is no other incum¬ 
brance entitled to priority, the proceeds of sale represent the property 
itself; and Section 295 of the Procedure Code prescribes how the pro¬ 
ceeds should be applied. They are to go 

(1) in defraying the expenses of the sale—these have been 
defrayed ; 

(2) in discharging the interest and principal money out of the 

i D cam bran ce ; 

(3) in discharging subsequent incumbrances if any. 

And the penultimate clause of the section provides that, '* if [60]aU 
or any of such assets be paid to a person who is not entitled to receive 
the same, any person so entitled may sue such person to compel him to 
refund the assets.” 

The appellant, as second incumbrancer, is clearly entitled to the sur¬ 
plus proceeds after discharging the principal and any interest which may 
be due on the respondent’s incumbrance. The question between themi 
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therefore, resolves itself into this—Oan the sum claimed by the respondent 
AS rent, and paid to him under the decree for rent, be regarded as interest 
due on bis incumbrance ? It appears to us that it cannot; and indeed both 
the Lower Courts have treated it as rent and not as interest. By letting 
the mortgaged properties to the mortgagors under the stipulation that they 
should pay rent in lieu of interest, the respondent elected to convert the 
interest into rent. No doubt snob a course has its advantages ; but he is 
not entitled to those advantages, and also to the advantage of treating 
the sum conditioned to be paid as if it were interest. He sued for it as 
rent, and not as interest, and under the terms of the decree, directing the 
sale of the property, the sum now in question was awarded to him as rent. 
There is no foundation for the oontentiou that arrears of rent are a 
charge on the land as against an incumbrance. 

As regards limitation, the Munsif rebel on Articles 12 and 13, and 
the Appellate Court on Article 12 alone. Article 12 relates to suits to set 
aside sales. We have already shown that the anpellant admits the validity 
of the sale and does not seek to set it aside. Article 13 auplies to suits bo 
set aside the order of a Civil Cuirt in anu procedding other than a suit. It 
has been repeatedly ruled chat a proceeding in execution is a proceeding 
in the suit in which execution has been taken out. and the order in ques¬ 
tion appears to have been passed in a proceeding in execution in the res¬ 
pondent’s suit. But even assuming that the order of the Munsif, dated 
the 27th of May 1881, being an order as between the appellant, who was 
not a party to the suit in which execution had been taken out, and the 
respondent cannot be regarded as fiaving been made in a proceeding in 
the respondent’s suit, we still consider that Article 13 does not apply to 
the present suit. The appellant does not seek to set aside tl)e order, and 
the order was nob one in a matter which the Munsif was comuetent to 
determine finally. Section 295 does not provide that an order for a pay- 
ment out of assets shall he final, but, on the contrary, that it shall be 
subject to the [61] right of any person entitled to sue the person bo whom 
payment has been made to comnel him bo rofnnd. The appellant, we may 
observe, had not at that time obtained his decree, and his position was 
that of a person morelv c'airaing to bn an incumbrancer. It is not 
necessary to determine whetlier the plaintitl's suit falls under Article 62 
or under the general Article 120, or whether he has not twelve years from 
the date of his iacumbraace, for it is conceded chat the suit will nob be 
barred, unless Article 13 applies. 

The result is that the decrees of the Courts below must be reversed, 
and in lieu thereof, there will he a<le(?ree requiring the respondent bo pay 
to the appellant Ks. 510 with costa throughout. 


1886 

AUG. 10. 

Appel¬ 

late 

Civil. 

9H, 67- 
9 Ind. JQF. 
886 . 


9 U. 61»2 Weir 337. 

APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Hutchins. 
Aiyavu and another V. Queen-Empress.* [27bh August, 1885.j 

CrimMial Procedure Code, Section Murder ^Erplanation of charge essential. 

At a trial before a Sessions Court a charge was read out to the prisoners to the 
eff’Ct that they, at a certain place oo h certain date committed murder by 
causing tbe death of H, and that they bad thereby oommitted an offence 

* Appeal 288 of 1885. 
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1883 

AUG. 27. 

Appel¬ 

late 

Criminal. 

9 H. 61 = 

2 Weir 337. 


punishable nndor Section 301! of the Indian Penal Code and within the eoeni 
!h”“p1el convfeSon 

The charge was r.ot explained to the prisoners. In answer to questions nut br 
the Court, prisoners stated that they had killed M, and thal they madfthe 
adrai.<=siODs of ihejr own accord and not ou the persuasion of any one^ 

that the conviction must be quashed and a new trial ordered. 

CR., L.B.R. (1893—1900) 328.] 

Tins was an appeal from a sentence of death passed bv J. C. Hughes- 
don, Sessions Judge of Tinnevelly, in Session case 25 of 1885. 

appear efficiently, for the purpose of this report, from the 

judgment of the High Court (Muttusami Ayyar and Hutchins, JJ.). 
Mr. Iveaacrbtir?!, for the prisoners. 

Mr. Powell (Acting Government Pleader), for the Crown, 
ior appellants, It was contended that the conviction must be quashed, 
the provisions of Section 271 of the Code of Criminal Proce-[62]dure not 
having been observed—.Emprc.es v. Vaimbilee, (l) In re Gopai Dhanuk (2), 
ibe charge, which was as follows:_ 

»nd M Nadan, (2) Sivattiya Nadan. (3) SuppayaNadan, 

and (4) Man Nadan, on or about the 27th day of April 1885, at Panduvara- 
^tti in Sattur taluk, committed murder by causing the death of one 
Manmutnu Naaan. and that you have thereby committed an offence 
punishable under Section 302 of the Indian Penal Code, and within the 

cognizance of the Court of Sessions,” was read out, but nob explained to 
the prisoners. 

If It had been explained, it was probable from subsequent states 
ments made by them that they would not have pleaded guilty. 

hor the Crown, it was contended that the facts admitted by the 
prisoners were sufficient to justify conviction. 


JUDGMENT. 

In this case four persons were tried on a charge of murder. Prison¬ 
ers Nos. 1 and 2. the present appellants, pleaded guilty and the two 
others claimed to be tried. On recording their pleas, the Judge put a 
few questions to each of the four accused. He asked the appellants 
whether they killed Marimuthu Nadan as stated in the charge. Both 
said yes. He next asked whether they said so of their own accord or 
whether they were persuaded by any one else to say so. The appellants 
said no one persuaded them to say what they said. The Judge then asked 
whether they knew ^they would be hanged for saying “ves." The 
appellant No. 1 said : If I am to be hanged, let me be No. 2 said the 
same, adding is it proper to deny after having done the deed.” 

The Judge then made a note that prisoners Nos. 1 and 2 will pre¬ 
sently be convicted on their own plea, and that the trial does not proceed 
as regards them, that they are removed from the dock, and that it is pro¬ 
bable they will be called as witnesses for the prosecution in the case 
against prisoners Nos. 3 and 4. Subsequently he examined them as the 
witnesses Nos. 1 and 2 against the prisoners' Nos. 3 and 4. Eventually 
the prisoners Nos. 3 and 4 were acquitted. The Judge then convicted 
t e appellants on their own plea, and having sentenced them to death, he 
has referred the sentence to this Court for confirmation. 

(1) 6C. 826. 
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In their petition of appeal they stated that they held the legs [63] 
of the deoeased when his throat was being out, but that tliey did so 
because Mari Nadan, the aooused No. 4, threatened to kill them if thuy 
did not assist, and put them in fear of instant death. 

After reading out the charge to the appellants, the Judge does not 
appear to have explained it to them as he is required to do by Seetion 271 
of the Procedure Code, It was argued by the learned Counsel for the 
appellants that' murder" is a technical word and that, unless it was 
explained as directed by that section, the plea of guilty should not he 
accepted. 

We are precluded by the course taken by the Judge from lookicg at 
the evidence taken after the appellants were removed from the dock. 
The prisoners were not asked in their examination whether they intended 
to kill, or in what circumstances they killed the deceased, an<l their 
statements do not disclose on their part a knowledge of the elements 
constituting the offence of murder. If the statements conbainoil in their 
petition ol appeal could be taken to be true, we might convict them of 
murder, but we should then feel bound to bake tlie whole of those state¬ 
ments together and to recommend a mitigation of the sentence on the 
ground that they committed the crime from fear of instant death. 

We have asked the Judge to certify whether the nature of the 
offence with which the appellants were charged was properly explained, 
and he says that it was not. That being so, we cannot accept the 
admission " we killed Marimuthu" as an admission that the appellants 
had committed murder. We are constrained to set aside the conviction 
and to direct a new trial of the appellants. 

In his explanation the Sessions Judge has referred us to two c^ses 
(Appeal 286 of 1884 (1), Queen- Empress v. Nelai Lafkar (2),) in which the 
High Court might have pointed out, hut did not point out, that the expres¬ 
sion I killed ■’ did not amount to au admission of bav'ing committed 
murder. In both those cases the words “ I killed " were coupled with 
other statements showing beyond doubt that the accused did not intend 
to admit facts which amount in the eye of the law to murder, Here no 
other statements were asked for, and the simple question is whether 
killing is equivalent and tantamount to murder. Most certainly it is not, 
or culpable homicide not amounting to murder would be an unmeaning 
expression. 

9 M. 64 (F.B.). 


[64] APPELLATE CIVIL—FULL BENCH. 

Before Sir Charles A. Turner, Kt., Chief Justice, Mr. Justice Kernan, 
Mr. Justice MtUtusami Ayyar, Mr. Justice Hutchins, and 

Mr. Justice Brandt. 


Krishna and another {Defendants Nos. 1 and 2) Appellants 
V. Sami and another {Plaintiffs). Respondents."^' 
flat October, 1884 and Ist May, 1885.] 

^ndu law - Inheritance—Partition ^ Disqualified heirs—Birth of qualified heir. 

Under the Hindu law of inheritance which obtnins io S:iUthern India, the 
sons of a deaf and dumb member of an undivided Hindu family are entitled to 

* Civil Misoeilaueous Appeal 410 of 1881. 

(1) Not reported. (2) 11 C. 410. 
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a share of the family estate in the lifetime of their father, notwithstanding that 
they were born after the death of their grandfather. 

In such a case the estate vests on the death of the grandfather in the qualified 
heirs lubjAct to the contingency of its beiug divested on the recovery of the 
disqualified, or the birth of a qualified heir. 

[F., 3-2 B. 455 = 10 Bjm. L.R. 559 (561) ; Expl., 23 B. 636 (640); D., 17 M. 287 

(292).] 


This was an apoeal from the decree of .^raoachala Ayyar, Subordinate 
Ju Ige at Tanjore, dated 13th April 1881, reversing the decree of 
S. R^tnasanii Mudali. District Munsif of Kumbakooam, in suit 383 of 1879, 
and remandiog the suit. 

The plaintiffs, Sami Reddi and Gopalu, minors, by their guardian 
Liiksmi Anainal, sued the defendants Krishna Reddi and five others for 
partition and possession of a moiety of certain property. In the plaint it 
was alleged tliab Stmi Reddi, the grandfather of plaintiffs, and Venkaba- 
sami Reddi, the father oi defendant No. 1 and grandfather of defendants 
2 and 3. were undivided brothers; that plaintiffs’ father, was boro deaf 
and dumb ; that uo to 1876 plaintiffs, tneir father, and defendants lived 
together; and since that time plaintiffs and their father lived separately 
from the defendants. 

Defendants 4. 5, and 6 were made nartios to the suit as being in 
possession of some of the property of which partition was sought. 

Defendant No. 1 pleaded, nfi'a, that as the father of plaintiffs 
was alive, plaintiffs were nob entitled to a share. 

[65] Tm 6 Munsif held that the plaintiffs could not sue, inasmuch as 
they were not born in the lifetime of their grandfather, citing Vareshmani 
Dasi V. Dinannth Das (1), Kahdis Das v. Krishan Chandra Das (2). 

On appeal the Subordinate Judge reversed this decree. His judgment 
was as follows :— 


“The District Munsif quotes two Bengal decisions referred to in Sections 
408 and 515 of Mayne’s Hindu Law. In reading those dacisions, I find 
that Mr. Justice Norman dissented from the other Judges, and was of opi¬ 
nion that a son born to an incauacibatei person after the death of the grand- 
fatheris entitled to inherit the grandfather's estate. Theoriginal texts, 
Mitakshara and Vyavahara Mayukha, which he quotes in support of his 
opinion, are overruled by the Chi^f Justice, on the ground that they are 
not the authorities in Bengal. Hence it is clear that the said authorities 
which govern the southern parts of India must be our guide. Besides, 
there is vast difference between the Hindu law of that country and 
that of ours. There, a son cannot claim a share of the family property 
during his father’s lifetime, and the property descends to him after 
his father's death. But the case is quite the reverse in the southern 
parts, where a son participates with his father, and the right of the son 
to the property springs on the date of the birth, and in some cases even in 
conception—FfrZe M.H.C.R. Vol. Ill, pp. 100 to 104. The respondents'vakU 
has not pointed out any provision in Hindu law that the son of a disqualified 
person, bo be capable of inheriting the ancestral estate, should be born 
within the life ime of his ancestor. The right of inheritance under Hindu 
law is based upon the principle of competency to perform the beneficial 
acts to the deceased proprietor of the estate. Since the son of a disquali¬ 
fied person, born after the death of the ancestor, is fully qualified 
pffer the funeral cakes to the ancestor, and since no difference is observed 


(1) 1 B.L.R. A.C. m. 


(2) 2 B.L.R. P.B. 108.. 
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in thab reapeot between a grandson born before and one after the death of 
the grandfather, it is reasonable that snob a grandson should have hie 
ebare in the anoestral property. Besides, in this ease the defendant No. 1, 
as first witness for plaintilfs, has fully admitted the relationship of the 
plaintiffs, and asserted that they and their parents lived with him and 
enjoyed the property jointly up to a year previous [66] to the suit, and 
that plaintiffs are entitled to half of the family pronerty. Under these 
oiroumstanoes, I am of opinion that plaintiffs have a right to claim their 
share in the family property.” 

Uefendauts 1 and 2 appealed to the High Court on the following 
grounds:— 

(1) The plaintiffs’father being admittedly disqualified to inherit, 

and their grandfather having died long before they were boro, 
they acquired no right by birth in the property sued for. 

(2) The property having devolved upon the defendants by right of 

inheritanoe long before the plaintiffs were born, their subse¬ 
quent birth cannot divest the defendants of their right to any 
portion of tboir property. 

The case came on for bearing on the 11th November 1881, on the 
25th November 1882, and on the 11th January 1884, when it was refer¬ 
red to a Full Bench by Turner, C.J., and Kindersley, J. 

On the Ist of October 1884 the case was argued before a Full Bench 
and judgment was reserved. 

Bhashyam Ayyangar, for appellants. 

If plaintiffs had been born in the lifetime of their grandfather, they 
would be entitled to a share. 

The father being disqualified, the son cannot claim under the father. 

(MuttuSAMI AyyAR, J.—What is the reason of exclusion? Why is 
he allowed to inherit when cured ?) 

(1) His incapacity to offer funeral oblations and to perform other 

religious ceremonies on account of sin in previous birth ; 

(2) His capacity by being cured is due to the fact that his sins are 

supposed to be atoned for. 

Mitakshara splits up Yajnavalkya’s text into two and deals with only 

one portion of it. We must confine ourselves to it. 

* 

In the Tagore case (l) it is laid down that property once vested cannot 
be divested. The only exception to the rule is when an adoption is made. 
So that when property vested is sought to be divested, clear authority must 
be shown. 

[Muttusami Ayyar, j.—W hen a coparcener goes abroad, the pro¬ 
perty is re-distributed for seven generatioos.] 

[67] There the vesting of the property is contingent. The question 
is whether the son of a disqualified person has higher right than a qualified 
eon. 

If the father were oured and if he could not sue, his sons could not 
maintain suit. Under Mitakshara law the father could not sue. 

The texts say his case is analogous to that of an after-born son, who 
plearly takes only what his father owns at the time of the son’s birth. 
In Btokes’ Hindu Law Books. Section 10, cl. 7, it is said that the right 
of a son oured by medicine, to claim a share after division, is analogous to 
.that of a SOD born after division. 


1886 

MAT U 

Full 

Bench. 

9 H 64 
fP.B.). 





t . 


(1) 9 B.L.R. 877, (397). 
443 


1883 

May 1. 

Full 

Bench. 

9 M. 64 
(FB.). 


9 Mad. 68 Indian decisions, new series [Yoh 

[Muttusami Ayyar, J.—The Sanskrit word is “ gnata ” “ born ” not 
“ begotten, ” r.hereby suggesting that his case is analogous to that of the 
SOD in the womb on whose birth the property is re-distributed.] 

That is enough, the analogy goes only so far as to give the disqualified 
person his father’s share when his disqualification ceases. It will not 
give hini wfjat he would have got if he was qualified and divided from his 
father and brothers. 

The analogy relates only to division in the lifetime of the father. If 
the case of a disqualified person, subsequently cured, is analogous to a 
SOD in the womb, then he must be considered to be a son in the womb 
from the time of his conception till he is cured 

Further, the son of a disqualified person must stand in his own shoes 
and cannot step into his father’s sho-j-j. Teat is to say he caonob inherit 
everv thing which his father would inherit if not disqualified. He can 
inherit only as son and not as s-ubslitute of his father, e.g —The son 
of a great, grandson is disqualified to inherit. 

The birth of a son to a disqualified great-grandson is no cureto bis 
disqualification. 

Mr. Shephard and Hon. Rama Rau, for respondents. 


JUDGMENT. 

The judgment of the Full Bench (TURNER, C.J., Kernan, MUTTUSAMI 
Ayyar, Hutchins and Brandt, JJ.) wasdnlivored by 

Turner, C.J.—The decision of this apoeal is governed by two rules 
of Hindu law—the rule which provides for the inheribauce of the sons of 
persons who from some natural defect are them'?elves incapable of receiv¬ 
ing a share, and the rule that an estate, which has once vested, cannot be 
divested by the occurrence of a contingency which, if it had occurred prior 
to the period of vesting, would have curtailed or avoided the rights of the 
person in whom the estate has vested. 

[68] The first of bbe«ie rules rests on the authority of a text of 
Vishnu: ‘-The legitimate sons even of these (are sharers of the patrimony),’* 
Vyavahara Mayukha IV, 11, 2, and of a text of Yajnavalkya : “ But their 
sons, whetner they be legitimate or the offspring of the wife by a kinsman, 
are entitled bo allotments if free from similar defects,” which is cited and 
thus paraphrased by the author of the Mitaksbara : “ The sons of these 
persons, whether they bo legitimate offspring or suns of the wife, are entit¬ 
led to allotments, or are rightful partakers of shares, provided they be 
faultless or free from defects which would bar their participation, such as 
impobency or the like.” 

The Munsif relying on the decisions of the High Court of Calcutta in 
Pareshmani Dasi v. JDinanath Das (1) and Kalidas Das Das v. Krishan 
Chandra Das (2) held that, inasmuch as the respondents were not born 
in the lifetime of their grandfather, they were not entitled to claim biS 
share. He theiefored ismissed th© suit. Toe Subordinate Judge consi¬ 
dered that the decisions referred to by the Munsif were not applicable to 
a case governed by the law of tbe Mitaksbara, and held the plaintiffs 
entitled to share on the ground that there was no authority for imposing on 
the sons of disqualified persons, who are declared competent to share* 
tbe condition that they should be born in their grandfather's lifetime. 

The argument in support of the defendaots’ case repeated tM 
reasoning of Sir Barnes Peacock in the Full Bench case before mentioned* 


(1) 1 B.L.R. A.C. 117 


/o] Q R T.-Tl 103. 
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The eminence of the learned Chief Justice and Judges who took part 
in that decision entitles it to the highest respect. The decision proceeds 
mainly on two grounds on the rule that an estate once vested iu a full 
and absolute owner cannot be divested, and secondly on an inference from 
the texts of the Mitakshara, which declare a disqualified person, whose 
disqualification is removed after partition, entitled to share in like manner 
as an after-born son. 

The rule that an estate once vested in a full owner cannot be divested 
is nowhere stated in so many terms by the Hindu commentators, and 
where these oommentafiors vary on fundamental questions regarding pro¬ 
perty, it isnotprmza facie improbable that a variance would be found in 
the extent to which the rule Against divesting ownership is applied. 

[69] The case which came before the High Court of Calcutta was 
presumably a case governed by the law of the Davabhsga.^ xhe learned 
Chief Justice called attention to the definition of the terra “daya” adopted 
by the author of that treatise, wealth in which property dependent on 
relation to the former owner arises on the demise of that owner Chap. I, 
verse 5, and to the observation preceding this section that, although daya" 
by derivation signifies what is given," the use of the verb da is here 
secondary or metaphorical, since the same consequence is here produced, 
namely that of constituting another's property, after annulling the previous 
right of a person who is dead or gone into retirement or the like chap. 
I, Section 4. He also cited other passages to show that under the 
Davabhaga law property arose on the natural or civil death of the owner 
—Chap. I, verses 1, 2, and 31. 

The author of the Mitakshara on the other hand defined “daya" as 
wealth which becomes the property of another solely by reason of relation 
to the owner—Mitakshara, Chap. I, Section 1. verse 2, and, citing a 

text of Gautama which it is said is not found in the institutes of that 

sage, “ Let ownership be taken by birth," he declared it to be a 

settled point that property in the paternal or ancestral estite, that 

is to say in the heritage which be termed unobstructed, was by birth 
—verse 23. 

Again, while the Dayabbaga regarded the estate of undivided co¬ 
parceners as held in separate shares and consequently defined partition as a 
manifesting of a property which had arisen in goods and chatr,el8 but 
which extended only to a portion of them, the Mitakshara treated the 
estate of coparceners as held in entirety without recognition of shares, and 
.defined partition as the adjustment of divers rights regarding the whole 
by distributing them in particular portions of the aggregate. 

As consequences of these fundamental differences respecting the event 
which gave rise to ownership in paternal estate and the naturo of the 
interests of coparceners in the undivided estate, the son under the Daya- 
bhaga took nothing till his father’s death, and the share of a brother, 
though unascertained by partition, descended to his widow, whereas 
.under the Mitakshara, the son became at his birth a coparcener as well in 
paternal as in ancestral wealth, and the right of survivorshin among undi¬ 
vided brethren excluded the succession of a brother’s widow to her 
husband’s interest in the joint estate. 

[70] It may well be that these fundamental differences to which we 
'have alluded would justify a distinction in the application of the rule res¬ 
pecting the divesting of* an estate once vested. In some instances, to 
which allusion will presently be made, it is clear that a difference exists. 
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The Hindu law of the Mifcaksbara regards property as specially dedi¬ 
cated to the discharge of religious and moral obligations. 

Wealth was produced for the sake of solemn sacrifices and to the 
support of the joint family.” Cited in Mitakshara II, 1, Section U, 
“Immoveables and bipeds should not be sold .... for they who are born 
and they who are yet unbegotten and they who are still in the womb re¬ 
quire the means of support.” Cited in Mitakshara I, 1, Section 27. 

A right of maintenance was assigned to members of the family whose 
claims to inherit were postponed to preferable heirs, or whose possibility 
of inheritance had been lost, or who were disqualifiel for inheritance. 
Sons as coparceners with equal rights with their father in ancestral estate 
might compel the father to divide that estate and retain but a single share 
for himself; but they could not compel him to divide his self-acquired 
property, and, if he was willing to do so, he might retiin a double share of 
it for himself and must make his wives p irticipants of shares equal to 
those of SODS, unless separate property ha<l been given to them and in 
that case they received half shares. There was thus secured to the 
parents a fund for children who might be born after partition. Tne child, 
if a son begotten before partition, was entitled to re open the partition 
and receive a share equal to that of bis brothers; if begotten after 
partition, he inherited what wealth remained to his father and all the 
father s subsequent acquisitions, and, if there was no daughter, be solely 
inherited his mother s portion also. The case in which a son born after 
partition would receive nothing is nob contemplated by any of the authors 
of the texts and commentaries to which we have had access except 
Varadaraja in the Vyavahara Nirnaya in a passage to which reference will 
presently be made. 

The text of Manu as to the right of a son born after partition is as 
follows :— A son born after a division shall alone inherit the patrimony 
or shall have a share of id with the divided brethren if they return and 
re-uoite themselves with him”—Chap. IX, Section 216. 

Yanjnavalkya, after declaring that a father may make a partition 
[71] in his lifetime, and under some circumstances unequally, and that 
brothers after the father’s death must make an equal partition, notices the 
case of the son born after partition : “ When [after] the sons, &c., have 
separated a son is born of a wife of the same class, he becomes a partaker 
of a share, or his allotnoent should be made out of the visible estate correct¬ 
ed for profit or loss”—Yajnavalkya II, Section 123. 

There is also a text of Brihaspati: “ A son born before partition has 
no claim on the wealth of his parents, nor one born after it on that of his 
brother,” and again “ all the wealth which is acquired by the father him¬ 
self who has made a partition with his sons goes to the son begotten by 
him after the partition. Those boro before it are declared to have no 
right”—Mitakshara I, 6, Section 6. 

Vijnaneswara commenting on these three texts observes that, the 
sons being separated from their father, one who shall be afterwards bom 
of a wife equal in class shall share the distribution, and explains that the 
distribution means what is distributed, in other words the share of the 
father and the share of the mother, if there be no daughter. He deduces 
from the text of Manu that sons born previously to the distribution have 
no property in the share of the separated father and mother, and that a 
son born to separated parents is not a proprietor in his brother’s allot-' 
meats, but, as shown by the text of Brihaspati, is entitled to the property 
acquired by the father subsequently to partition as well as to the father'? 
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share. He meets the case suggested of a divisioti after the father’s death, 
wherein the father would receive no share, by deducing a rule from the 
last portion of Yajnavalkya’s text. The posthumous son, whose mothor’s 
pregnancy was not manifest at, the time of partition, must receive, .out 
of bis brother’s allotments, a shave equal to their shares after comput¬ 
ing the income which has accrued and the father’s debts that have been 
discharged. 

As to the rights of sons born after pirbif.ion, Devanna Bhatta, quot¬ 
ing the text of Vishnu that a son witli whom a father has made a parti 
tion should give a share to the son born after the distribution (Vishnu, 
Ch. XVII, Section 2 explains that it refers to a pirtition made when 
the fact of the existing pregnancy of the mother was unknown—Smriti 
Ohandrika, Chap. XIII, Sections 1, 2. He then refers to the text 
of Gautama, XXVIII, Section 291— A son [72] begotten after partition 
takes the wealth of his father only (it may be observed this text is other¬ 
wise translated “ takes exclusively the wealtfi of his father” the term 
“ eva” being referred to the taker and not bo the wealth ; bufc^ the sense is 
much the same). On this text Devanna Bhatta observes: “The reason 
why a son born 8,fter partition has no claim on the paternal wealth is 
because he has divided off from his father, and the reason why a son 
begotten after the partition has no claim on the wealth of the brother is 
because such a brother possesses no property in which the son horn after 
the partition can have an interest. Thus it must be understood"—Smriti 
Cbandrika, Chap. XIII, Section 8. After adverting to a text of Brihaspaci 
as to all the self-acquired wealth of the father, the commentator observes 
the term “ all ” was used to preclude the supposition that in the wealth ac¬ 
quired by the father subsequent to partition, the sons born before the 
partition have a claim to share, no share having previously been obtained 
by them in it. Hence he concludes that the sons born before partition 
and the sons born after it have no claim whatever on each other’s wealth, 
and in this respect they are viewed as if there were not at all related bo 
each other—Section 11. 

The same commentator, quoting the text of Yajnavalkya before cited, 
explains it as referring bo a partition made by brothers on the demise of 
their father while the pregnancy of the father’s widow was not manifest. 

The author of the Sarasvati Vilasa, following Vijnaneswara, inter¬ 
prets the first part of the text of Yajoavalkya as applying to the son 
begotten after partition, and the last part of the text as applying to the 
son born of a mother whose pregnancy existed but was unknown at the 
time of partition—Sarasvati Vilasa, 227-239. 

Without contradicting the views of Vijnaneswara, Devanna Bhatta 
and the author last-mentioned, Varadaraja, in the Vyavahara Nirnaya, 
explains the texts in terms which would apply bo a son born at any time 
after partition if the father has no property. He observes : Yajnavalkya 
says that for one born after partition a provision is to be made from the 
divided brother's own shares if there be no property of the father, and 
ha cites the toxts of Yajnavalkya and Vishnu before quoted in support of 
the statement. 

Inasmuch as the rule declared by him accords with that stated by 
his more illustrious predecessors, if it be limited to the son born [73] 
immediately on his father’s death, it would perhaps be dangerous to 
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accept it in ibs generality and rely oa it a? establishing an instance of 

divested estate. 

The rule of the Mibakshara, the Smciti Ohandrika. and the Sarasvati 

Vilasa, that a son begotten after partition has no property in the separated 

shares or the brothers is the legitimate sequence of the rule that property 

IS acquired by a son by birth and is acquired by a son only in property 

whether ancestral or self-acquired, of which at the time of his birth his 

father IS the owner. There is some reason for recognizing the inchoate 

right of the begotten : the obligation bo nrovide for the unbegotben, though 

recognized as moral, has legal effect given to it in no other instance in 
Hindu law. 

An aigument that the share obtained by partition may he divested in 
part by tfie appearance of a co-heir, whose right was nob anticipated at 
the time of partition, may. however, he deduced from the rule respecting 
the absent coparcener and his descendants. This rule, the author of the 
Sarasvati Vilasa considers analogous to the rule respecting the son bora 
after partition—Sarasvati Vilasa, 240. 

^ Quoting Brihaspati, he declares that “ when a division is made in 
Ignorance of the existence of one who has for a very long time been 
absent in a distant place, ashare belongs even to him”—Sarasvati Vilasa, 

® fall share bub a half share (Sarasvati Vilasa 
240), and that the right to claim belongs bo one in the third, fifth or even 

seventh degree from the ancestor (242) land he cites another text Which 

be attributes to Vishnu, though it is elsewhere attributed to Brihaspati— 
The right to take a share shall belong to him who returas after a divi¬ 
sion, or who returns before it an 1 has dewnined tobake his own share, 
when he has proved bis proprietorship in wealth in the possession of 
another person by direct or indirect evidence, not otherwise.” 

The same rules will, with slight variation, be found in the Smriti 
Cbaodrika, Chap. XIII, 21-26, and are apparently glauced at in Mitaksbara, 
v^ap. II, Sections 9, 13. It may of course be said that the interest vest- 
ed by birth in the coparceaer who went to a distant country and was 
not divesteci by a particiou made in ignorance of bis rights* The point 
of analogy between the case of the after-born son and the absent coparce- 
ner is the ignorance of a latent right, which prevents the absolute vesting 
of the shares on partition. 

C74j The Hindu law did not bake thought only for those members of 
the family who were competent to discharge sacrificial functions, and whilo 
it saw the wisdom of restraining the disqualified from dealing with the 
family wealth, it secured to them maintenance during disqualification and 
a restoration to their rights when chat disqualification ceased. 

In Gautama s institutes no mention is made of the persons disquali¬ 
fied except ^idiots and eunuchs. These must, it is said, be supported and it 
is added : The male offspring of an idiot receives his father’s share’ — 
Chap. XXVIII, 42—33 (1). 

Narada mentions, among those incapable of inheriting, persons afflict¬ 
ed with a chronic or an agonizing disease, idiots, mad men, and lama 
men ; and adds these must be maiutained by their family, but their sons 
take their respective shares—Chap. XIII, Section 22 (2). 

Vishnu declares that “ out-castes, eunuchs, persons incurably diseas¬ 
ed or deficient in organs of sense or action, such as blind, deaf, dumb 

^ 

(1) 2 Sacred Books of the East, p. 301. (2) Jolly's TraosUtion, p. 97. 
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oriosaDe persons or lepars, do not receive a share; they should be maintain¬ 
ed by those who take the inheritance and their legiticoate sons receive 
a 8hare™-Ohap. XV, Sections 32—35 (1), 

Yajnavalkya’s texts are rendered as follows:— 

“ An impotent person, an outcaste and bis issue, one lame, a mad 
man, an idiot, a blind man and a person aftiioted with an incurable disease 
.are to be maintained. 

“ Bub their blameless sons, whether legitimate or the offspring of a 
kinsman, are entitled to inherit. Their daughters should be maintained 
until they are provided with husbands. Their childless wives conducting 
themselves aright should be maintained until they are provided with hus¬ 
bands—” Sections 140-142 (2). 

Nilakantha Bhatta, citing the text of Yajnavalkya regarding the dis¬ 
qualification of an impotent person, an outcaste, &;c., observes : ‘ If after 
division virility be restored or the other [disqualification] be cured by medi¬ 
cine or by other means, the person will then receive his share like a son 
born after partition,” Chap. IV, Section XI, 13 (Mandlik, p. 99). In chap. 
IV he bad discussed what share was taken by a son begotten after partition 
[75] by a man separated from his sons, and in accordance with other 
commentators he declared him solely entitled to his father’s wealth and to 
have no claim on tbab of his brothers (Mandlik, p. 47). He adds that, if 
the father leave nothing but debts, the son begotten after partition is not 
bound to pay those debts without receiving a share from those formerly 
separated, which seems to imply that, under such circumstances, a share 
should be given to him. Bab he also declares the right of a son born 
immediately after a partition of a mother or step-mother or brother’s wife, 
whose pregnancy was uncertain, and he cites the text quoted by the 
author of the Mitakshara, and from which the learned Judges of the 
Calcutta Court inferred reference was made to the case of the son begotten 
after partition. Quoting this text: “ When the sons have been separated, 
one who is aft(3rwards born of a woman equal in class shares the distri¬ 
bution,” the commentator proceeds—“the partition is to be thus effected. 
Something is to be contributed by all the brothers or others (who had 
previously shared^ until the posthumous son’s shareis equal to their own,” 
And he concludes with a text of Vishnu, “Sons with whom the father has 
made a partition should give a share to the son born after partition.’ 
The text of Yajnavalkya is in truth an authority generally for tne right 
of the SOD born after partition to participate in the inheritance. The 
words rendered in the Mitakshara “shares the distribution” may be 
rendered “is a share-taker.” 

The author of the Smrili Chandrika devotes a chapter (Ch. V) to the 
consideration of exclusion from inheritance' He commences by quoting 
a text of Devala: “ When the father is dead, an impotent man. a leper, a 
mad man, an idiot, a blind man, an outcaste, the offspring of an outcaste 
and an ascetic are not competent to share the heritage.” He observes 
that the words '* when the father is dead ” were used simply to indicate 
the period of partition, and that it is not to be supposed that the classes 
mentioned would be entitled bo inheritance if a partition were made during 
the lifetime of the father; and in support of his opinion he refers to the 
text of Apasbamba (3)—" He should, during his lifetime, divide his wealth 
equally amongst his sons, excepting the eunuch, the mad man, and the 

{!) 7 Sacred Books of the East, p. 64. (2) "V. N. Mandlik, p. 22.3. 

(8) 8 Baored Books of the East, p. 132- 
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outcasta”—Srariti Chamlrika, chap. V, SecbioQ 3. He observes thetextof 
Vishnu above quoted that by the adjective “incurable” being placed inthe 
[76] text before the term “disease ” alone, it would appear that persons 
afflicted with impotence, loss of limb (Qy. of power in a iimb), &c., that are 
of a curable character are also disqualified tor inheritance. Hence it must 
be understood that such as appear at the time of division to have been 
alllicted with imp teoce, &o., are excluded from their shares and that the 
exclusion is not co* fined to those only that are naturally, that is by birtb^ 
impotent or the like (Section 9j. He declares, citing the text of Yajna- 
valkya above quoted, that all whom be has enumerated as incompetent to 
inherit are entitled to be maintained (Section 20). Adverting to a text of 
Devala be states that the qualified sons of disqualified persons, other than 
the son of the outcasta born after his father’s degradation, take tbe shares 
of their narents in tbe wealth of their grandfather Sections 32-38, that 
disqualified sons of disqualified fathers must be maintained, and that 
unmarried daughters of such fathers must be maintained until marriage. 

The following passages in tbe treatise on inheritance of the Sarasvabi 
Vilasa illustrate the views entertained in Southern India as to the posi> 
tion of disqualified heirs. The author declares it to bo the duty of 
sons who take the inheritance to provide for the marriage of daughters 
who were capable of marriage, although they might have some personal 
defect which in a male would be ground of disqualification. He then 
quotes the text of Manu in the following terms 

“ Tbe impotent and outcasts are not sharers ; he who is born blind 
and he who is deaf; so also mad men, idiot-4 and the dumb ; also those 
who are memberless—verse 148 (Foulkes, p. 31). 

He proceeds to observe:— 

“ The meaning of this is ; ‘ Impotent persons and outcastes do not 
take shares. The two thus mentioned are to be nourished and cherished 
by their brothers who are eligible or by those who take the estate or by 
those who take the women. 

“Those who are blind and those who are deaf, as to those thus 
coupled together, to them a share belongs certainly itayok amzsk aste 
eva) ; but though they are possessed of a share they are maintainable 
iKantai amsahyuktam api poskyam) by reason of potentiality of marriage 
ivivahabhavat). By the use of the word (tata) ‘ so ’ the inner meaning is, 
deformed persons, if they are eligible for marriage, are share-takers and are 
to be nourished and cherished.” 

[77] Mad men, idiots and the dumb, because all these are mentioned 
in a group, they are only to be maintained. They are not share-takers. 

“ If they are nob eligible for marriage” is to be supplied. Tbe expression 
“ memberless ” includes also females. And in a latter passage, comment¬ 
ing on the text of Apastamba “ Let him divide the heritage among bis 
sons in equal shares during his lifetime rejecting the impotent, the^insane 
and the outcaste also,” tbe commentator observes tbe word also 
inciudos those who are not eligible for marriage. 

The right of the disqualified person to inherit, if ho is cured of his 
disqualification, is likened to the right of a son born after partition. 

The son born after partition may be a son begotten and born after 
partition in his father’s lifetime. He may be a son begotten before partition 
and bora after it in bis father’s lifetime. He may be a son begotten before 
partition and born after it when the partition has been made after the 
father’s death. 
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Tbe Qommon feature in all three oases is that be takes a share in the 
wealth. In tbe first ease he takes the shares of his parents and acquisi¬ 
tions made after partition, or, if his father has reserved no share, be may 
call upon bis brothers to make up a share to him. In the second and 
third oases be takes a share made up out of tbe shares of his brothers. 
In no case is he excluded altogether although the estate may have vested. 

Analogy is intended to illustrate and not to limit. The analogy 
between tbe oase of tbe disqualified person and the ease of the after-born 
son is inoomplete if the oninioo of the Calcutta High Court be adopted, 
and the true meaning of the analogy appears to be explained by the author 
of the Sarasvati Vilasa. There are classes of disqualihed persons who 
cannot be relieved of their disqualification and cannot transniit heritable 
blood; there are classes who, though they may ha unable to be relieved of 
their disqualification, are capable of transmitting heritable blood. Their 
right to share in the family wealth is latent, or may come into existence 
at a future time as it does in the case of the after-born son. When it 
comes into existence, either in the person of the formerly disqualified heir 
or of his son, it is to be recognized. If capable of transmitting heritable 
blood, they are share-takers though not at the time share-enjoyers. If 
tbe son of a disqualified parson is born in his grandfather's lifetime and 
his father dies, ho [78] is at once entitled to be recognized as a member 
of the coparcenary ; the only ground for depriving him of that right, if his 
father dies after the grandfather’s death, is insistence on the rule against 
divesting an estate once vested. 

That the rule prohibiting tbe divesting an estate once vested in a 
full owner cannot be laid down without exception, in resoect of property 
governed by the law of the Mitakshara, appears to be established by 
admitted rules and by judicial decision. 

A, who after his father’s death becomes the sole and absolute owner 
of the wealth in which on his birth he had become a co-owner with his 
father, marries and has a son B horn to him. His absolute estate is imme¬ 
diately converted into a coparcenary estate, and as other sons C and D are 
born, the interests of A and B are practically curtailed by the admission 
of new coparceners. It is true that while the estate remains coparcenary 
it is vested as a unit in all the male members, and that the diminution in 
the interest which each member would take on a partition is not strictly 
a divesting, tboughit must be remembered that the right vests in birth 
and not on partition. But let a partition be made in A’s lifetime and let 
him reserve no share for himself and then let a son E be born to him 
who was not in the womb at the time of partition. We have authority 
for saying he would be entitled to require bis brothers to contribute out 
of their allotments so that all might receive an equal portion of tbe family 
wealth. Again, let the eldest son B have gone to a foreign country and 
let his brothers in his absence make a partition of the family wealth : a 
share is not necessarily set part for him ; the time may have elapsed 
when it may reasonably be believed he was dead. According to Hindu law, 
which does not in other cases ignore limitation, be may, after seven gene¬ 
rations, return and claim to have a share or a half share made up to him 
out of his brothers’ allotments. 

Again, let C have died before partition, leaving a widow and having 
given her power to adopt which she does not exercise till after a partition 
has been made by B, D and E. When she exercises her power we 
apprehend that the adopted son would be entitled to call upon his uncles 
to make over to him a portion of the wealth equal to that which would 
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bftve been taken by bis father— Sri Raghunadha v. SH Brozo Kishors (I), 
To the argu-[79] meat of Mr. Justice Norman that a widow by adopting 
a son caused a divesting of the estate, it was objected that she divested 
only her own estate. This no doubt is true where the estate has descended 
to her as the sole heir; but where the estate has descended to more than 
one widow jointly, an adoption by any one of them divests the estate of 
the others— Rdkmahai v. Badhabai (2). 

It may. however, be objected that in this case the estate had not 
vested in a full male owner, and that the learned Judges of the Bombay 
Court supported the adopted son’s claim on the ground that the widow 
who bad nob made the adoption was bound to consent to it. 

A case, however, arose in this presidency and went before the Judicial 
Committee, in which an estate was divested from a full male owner by 
reason of an adoption made by a widow. 

An impartible zamindari, the property of two undivided brothers, was 
in the possession of the elder. On his death, leaving a widow and no 
male issue, the brother became entitled by survivorship to the entire 
estate. The widow made a valid adoption to her husband and it was 
held the adopted son was entitled to possession oi the zamindari —Sri 
Raghicnada v. Sri Brozo Kishoreil). 

The existence of a valid power creates a potentiality of inheritance, 
which may be likened to that of a son in the womb. The estate is taken 
conditionally. It is difficult to distinguish these cases from that of the 
disqualified share-taker, who may afterwards become qualified to demand 
possession or who may beget a qualified son. 

In our judgment, it must bo held that the estate vests subject to its 
being divested on the recovery of the disqualified, or the birth of a qualified, 
heir. We, therefore, affirm the decree of the Court of the Subordinate 
Judge and dismiss tbe appeal with costs. 


9 M. 80 = 10 lod. Jar. 100 

[80] APPELLATE CIVIL. 

Before Mr. Justice Hutchins and Mr. Justice Parker. 

SUDINDBA {Appellant)^ v. Budan (RespoTident).* 

[Slst August and 4th September, 1885.] 

Civil Procedure Code, Section 244. 

B obtained a decree on a settlement of accounts made with V as trustee of a 
mutb. V’s title as trustee having subsequently been negatived by decree and 
the title of S declared. B applied to execute bis decree against the property of the 
mutt and to have 8 substituted as party to the suit in place of V. 

The applioatioD was rejected by the Munsif, but on appeal tbe Distict Judge 
made S a party and reserved lot determination in execution proceedings tbe 
question whether the debt was contracted for the benefit of the mutt: 

Held, that S was properly made a party, but that it was not open to him to 
raise this question in execution proceedings. 

CF., 29 M. 553 (555) = 16 M.L.J. 415; Rcl,, 14 C.L.J. 83=10 Ind. Oas. 532 ; 7 Ind. 
Gas. 11 (l4):Appr.. 23 C. 639 (641); R., 22 B. 475 (480); 23 B. 237 (242); 
12 M. 603 (504); 18 M. 131 (132); 19 M. 419 (422); 17 M.L.J. 484 (4861; 
1 0.0. 49 (50); 7 0.0. 199 (200); Not Appl., 33M. 75 (77) = 3 Ind. Cas. 737= 
19 M.L.J. 651 = 6 M. L.T. 199.] ____ 

* Appeal against Order 69 of 1885. 

(1) 3 I.A. 154 = 1 M, 69. (2) 5 B.H.C.R.A.C. 181. 
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This ^aa an appeal agaiust an order of J. W. Best, Diefcricb Judge of 
Soutrh Canara, reversing an order of K. Krishna Rau, Diafcriot Munait of 
Udipi, passed in ezeoution of the decree in suit 374 of 1882. 

The facts appear sufficiently, for the purpose of this report^ from the 
judgments of the High Court (HUTCHINS and Pabker, JJ.). 

Bamachandra Ban Saheb, for apptllant. 

Sriniuaso Rau, for respondent. 

JUDGMENTS. 

Parker, J.—The plaintiff made a settlement of accounts with defend¬ 
ants Nos. 1 and 2 as representatives of the mutt in September 1882. He 
sued on that settlement of accounts in original suit 374 of 1882 and ob¬ 
tained a decree in October 1882. Defendants Nos. 1 anti 2 had been 
declared trustees of the mutt as against defendant No. 3 by the District 
Court on 20bh April 1381, hut, at the time of the settlement of accounts 
and of the decree in suit 374, an appeal by defendant No. 3 was pending 
in the High Court, 

That appeal (66 of 1881) was decided by the High Court in 
favor of defendant No. 3 in May 1883, defendant No. 1 being 
pronounced illegitimate and his consecration to the priesthood of 
[81] the mutt invalid. The plaintiff then substituted defendant No. 3 
for defendants Nos. 1 and 2 as the representative of the mutt ou the 
record, and applied, for execution. 

The District Mansif refused the application on the ground that the 
decree had been obtained against the wrong party, but the Distiict Judge 
on appeal allowed defendant No. 3 to be taken as the representative of 
the mutt io succession to defendants Nos, 1 and 2. but reserved as open 
to be considered under Section 244, Code of Civil Procedure, the question 
whether the debt had been contracted for the service of the mutt, and 
remitted the application to be disposed of by the District Munsif after 
taking the necessary evidence. 

Defendant No. 3 appeals against this order on the grounds that 
Section 244 does not apply, that he cannot be bound by a decree obtained 
against trespassers, and that plaintiff's decree in suit 374 was fraudulently 
and collusively obtained. 

The plaintiff, in dealing with defendants Nos. 1 and 2, was dealing 
with persons who bad been pronounced by a Court of competent jurisdic¬ 
tion as rightfully representing the mutt. He could not have settled bis 
accounts with defendant No. 3 as representing the mutt, but, as be 
brought his suit pendente lite without including defendant No. 3, be of 
course got his decree subject to the risk of having ic questioned by defend¬ 
ant No. 3 should he succeed in bis litigation. 

Defendant No. 3 complains that the decree is not binding upon him. 
It is however binding on the mutt against which it has been given, and his 
only interest in the matter is as the representative of the mutt. 

The question referred by the Judge to the District Munsif really re¬ 
opens the whole litigation in an execution proceeding. The case relied 
on Arandadhi v. Natesha (l) is not in point, as in that case the plaintiff had 
been impleaded as the legal representative during the pendency of the suit 
and had been wrongly directed by the District Munsif to bring a regular 
suit to try questions arising in execution. 


1888 
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In a suit brought by Sabaits entrusted with the property of an idol 
to set aside decrees obtained against their predecessors in the Sebaitship, 
it was held by the Privy Council in Prosunno [82] Kumari Debiya 
V. Golab Chand Baboo (1) that, in the absence of proof of fraud and collu¬ 
sion, the judgments upon which these decrees were founded were not 
open to review, but were entitled to the force due to judgments of com¬ 
petent Courts. It was observed, however, that, before applying the 
9 M. 80= principle cf res judicata to judgments of this character, the Courts should 
10 iDd. Jar. take care to be satisfied that the decrees relied on are untainted by fraud 
100- or collusion, and that the necessary and proper issues were raised, tried 
and decided in the suits which led to them. 


Appel¬ 

late 

Civil. 


It appears, therefore, that it is open to defendant No. 3 to bring a suit 
to have plaintiff’s decree set aside on the ground of fraud or collusion, 
in which suit the plaintiff would not necessarily be allowed to plead res 
judicata. The initiative, however, must rest with defendant No. 3 upon 
whom lies the onm of coming forward and baking steps to set aside a 
decree, which, as it stands, is binding upon tbs mutt represented by him. 
This is quite a different thing to allowing a new trial in execution pro¬ 
ceedings, in which the plaintiff would certainly be entitled to plead that 
the cause was already heard and determined in his own favor. 

We must set aside so much of the Judge’s order as directs the 
District Munsif to determine in execution whether the debt was oontraot- 
ed for the service of the mutt, and muse allow the plaintiff to execute the 
decree. 

Defendant No. 3 (appellant) must piy plaintiff’s (respondent’s) costs 
in this appeal. 

Hutchins, J.—I think the conclusion arrived at by my learned 
colleague is right. 

The first question is whether the appellant is the representative of 
the former Tirthasami in the sense that he can be placed on the record 
and the decree executed as against him. Vijayendra Tirthasami bad 
been for some time the de facto trustee and manager of the mutt 
before the appellant brought his suit. The decree of the District Court, 
dated February 1881, dismissed that suit and confirmed Vijayendra in 
his position as manager. Although there was an appeal pending, the 
respondent could not have settled his accounts with any one but Vijayen- 
dra, and though he might perhaps have joined appellant as a defendant 
in his suii>, it is obvious that appellanc, being out of possession and 
[83] without access to the accounts, would have been placed at a great 
disadvantage in contesting the debt; indeed it is doubtful if he, a mere 
claimant as he then was, could have effectually resisted a suit on a settle¬ 
ment of accounts by the recognized trustee. The decree was given express¬ 
ly against the mutt, though as represented by Vijayendra. Now that the 
appellant has succeeded in establishing his preferential title, he takes 
Vijayendra’s place as representative of the mutt against which the decree 
was passed. I think the Judge has rightly held that he ought to be substi¬ 
tuted for Vijayendra on the record as guardian and representative of the 
mutt. 

Bub I also agree with Mr. Justice Parker that in execution tha ap¬ 
pellant cannot dispute the correctness of the decree. Under Section 24i 


(1) 14 B.L.R. 450. 
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the queabionB to bs deoided io execution are questions relating to the execu¬ 
tion, discharge or satisfaotion of the decree. A question whether the 
decree was obtained by fraud or collusion is not one which relates to the 
execution of the decree, but which atfeots its very subsistence and validity. 
Such a question can only be raised by a separate suit. 


1885 

BBV. <t. 

Appel¬ 
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Civil. 


9M.83»2WeiP 396. 

APPELLATE CRIMINAL. 

Before Mr. JuUice Kernan {O^iciating Chief Justice), and 

Mr. Justice Muttusami Ayyar. 


gM. 89= 
10 Ind. Jar. 

too. 


SuBBA V , The Queen-Empress.^'- 
[iSth and 23rd September and 2nd October, 1885.] 

Crivtinal Procedure Code, Sections 286, m—Wiinesses, Examviatimi of—Irregularity. 

At a trial before a Sessions Court, the Attorney who appeared for the 
prisoner suggested to the Court that, to expedite the trial, certain depositions of 
witnesses for the prosecution, taken before the Magistrate, should be read, and 
that he should be allowed to oross examine the witnesses thereupon; to tbis 
course the Government Prosecutor and the Court consented. 

Held, that this procedure was illegal, but that, inasmuch as it had not 
occasioned a failure of justice, a new trial should not be granted. 

CR., 8 Bom.L.R. 538 (541).] ^ 

This was an appeal from the sentence o£ J. W. Reid, Sessions Judge 
of Coimbatore, in case No. 33 of 1885. 

[84] Mr. Grant, for the prisoner. 

The Acting Government Pleader (Mr. Potuell), for the Crown. 

The facts necessary for the purpose of tbis report appear from the 
judgment of the Court (Kernan, Offg. C.J., and MuttUSAMIjAtyar, J.). 

JUDGMENT. 

KliBNAN, Offg. G.J. —When this case was called on for hearing on the 
18th of September, Mr. Grant, Counsel for the prisoner, called the attention 
of the Court to the unusual course adopted at the trial in reference to the 
direct evidence of some witnesses for the prosecution, but which course, 
he admitted, was adopted by the Sessions Judge on the suggestion 
Attorney who acted for the prisoner and conducted his defence. The 
course adopted is specified at page 23 of the printed paper after the cross- 
examination of the sixth witness for the prosecution. ^ mu Af 

“ Arrangement regarding the examination of witnesses The At¬ 
torney for the defence suggests that, to expedite the trial, the deposition 
of each witness called by the pro-iecucion given by the witness before t e 
Magistrate should be read in evidence and he be permitted to cross^x- 
amine. The Government Prosecutor consents to this procedure. The 
Court consents to this procedure if, on each witness being called, there 
be nothing which appears to render this procedure unadvjsable. 

Accordingly the rest of the prosecution witnesses, eleven in number, 
when caUed, were affirmed. The deposition by each witness before the 
oommUtiDg Magistrate in the preaenoe of the prisoner was read* The 
witness stated be had made that deposition which was then marked, and 
the witness was cross-examined on it. 


• Cnmlnal Appeal 404 of 1S85. 
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1885 The Sessions Judge does not refer fco any section of the Code 

Oc^ 2 . authorizing him to assent to the arrangement. Section 286 provides 
* jurors or assessors are chosen, and a^ter the prosecutor opens 

his case as thereby directed, “the prosecutor shall then examine his 
LATE witnesses.” This examination of witnesses present, clearly means oral 
Criminal, e^.amination (except in cases where evidence is taken by commission 

or in any case where a witness is deaf or dumb). Such oral examina¬ 
tion IS therefore the general rule and has always been so. 

It will be admitted that it is of the utmost importance that the rule 
should be followed in all cases where the witness is present [85] to be 
examined. If a witness before the Magistrate gave a true statement, he 
Will probably, if ioteDding to tell the truth, repeat the saoDe sbatemeot 
without substantial difference at the trial. If, on the contrary, his abate- 
ment before the Magistrate was not true in important particulars, he may 
not be able to repeat the same statement and may omit something im¬ 
portant mentioned in his former evidence, or may deny on oral examina¬ 
tion that be did make a particular statement before the Magistrate. The' 
demeanour of tJie witness may be important for the assessors or Judge 
towards forming an opinion of his truth. It is not necessary to go into the 
many reasons why this rule should be followed. It is sufficient to say it 
is the rule, and is founded on reason and justice. 

Is there then any legal ground in this case for departure from 
that rule? 


Section 288 provides that the evidence of a witness, duly taken in 
the presence of the accused before the committing Magistrate, may, in the 
discretion of the presiding Judge, if such witness is produced and examined, 
be treated as evidence in the case. Section 288 is not an exception to the 
rule in Section 286, for it contemplates that the evidence taken in the pre¬ 
sence of the Magistrate may, in the discretion of tho Judge, if the witness 
IS produced and examined, be treated as evidence. Section 288 does not 
dispense with the examination of the witness as directed by Section 286. 
The exaniination contemplated in Section 288 is examination of a witness 
in the ordinary way, viz., orally, in reference to the case. The provision is 
7ipt that the evidence before the Magistrate may be put in as the evidence 
of the witness if he is tendered for cross-examination, but it is that such 
evidence before the Magistrate may be treated as evidence in the case if 
the witness is exa7nin€d ; that is, examined as a witness, not if he is 
cross-examined or tendered for cross-examination. 

The rule appears to contemplate that the witness shall first have 
been examined, and that after that his .evidence before the Magis-* 
trate may be treated as evidence. It cannot bo said that the mere exa¬ 
mination of the witness as to his making the deposition before the 
Magistrate is examination " within the meaning of Section 288. Section 
288 provides for the exercise by the Sessions Judge of a discretion whether 
he will treat the evidence of a witness before the Magistrate as evidence 
in the case. 

[86] Section 288 does not provide that the Judge may treat the 
evidence before the Magistrate of all the witnesses for the prosecution ns 
evidence, if all the witnesses are produced and examined. 

If such was the intention of the Legislature, different language would 
have been used. The language is, “ the evidence of a witness, ” and no 
doubt this language would justify a Judge in a proper case in exercising 
his discretion in respect of any witness or witnesses. But it does not 
appear to contemplate (by admitting the evidenoa before the Magistrate of 
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ftU witnesses ot a numWei' of thorn together) a oomplete ciiaoge of the 1886 
course and practice of law especially laid down in Section 286. Oot. 2 . 

Discretion is to be exercised by the Judge. Apparently this ie dis- 
oretioQ in respect of some oiroumstaDces affecting the evidence of the Appel- 
witness under the consideration oi tlie Judge. ^ late 

It appears to apply very usefully when, upon hearing the oral evi- CRIMINAL. 

denoe of a witness and looking at his deposition before the Magistrate, the- 

Judge may think that a witness has told the truth before the Magistrate, ® 
and has not, either through design, mistake, or forgetfulness, told the real * 3S6. 

facts at the trial. Without this Section 288 a witness might be cross-exa¬ 
mined as to his prior evidence before the trial, and such prior evidence 
might be relied on to discredit the witness; but his evidence before the 
Magistrate could not be treated as evidence in the case except under pro¬ 
per circumstances governed by Section 288. 

In my judgment Section 288 applies to the evidence of cases of indivi¬ 
dual witnesses, each case treated by itself and under the circumstances of 
which the Judge in his discretion thinks it advisable for the ends of justice 
that the prior evidence should be treated as evidence, and I think it does 
not justify the order made by the Sessions Judge. 

In this case I do not see that there were any circumstances on which 
the Judge had to exorcise discretion as to any witness. The reason for the 
proposal of the Attorney is recorded. “ to expedite the trial.’’ The mean¬ 
ing of this proposal was that the course which the law required to be taken 
should not be taken because such course would take time. To yield to the 
proposal on that ground the Judge would not exercise a discretion, because 
he was bound to take the time required by law, but he would be 
acting contrary to law. To yield to the nroposal because the Attorney 
[87] for the defence requested, and for the prosecution assented, would 
not be exercising discretion. He had no discretion to exercise on either of 
these grounds. 

The District Judge says : “ The Court consents to the procedure if, 
on each witness being called, there be nothing which renders the procedure 
unadvisablo.” That is to sav, the Judge adonts as the general rule that 
the evidence before the Maoistrate oi each witness is treated as evidence, 
unless, in the case of any witness called, it appears advisable to examine 
the witness orally. In adopting that as the geoeral rule, be reverseG or 
prima/acfc refuses to act on the rule laid down in Section 286. and 
adopts as the general rule a procedure which can only be adopted when 
circumstances calling for exercise of discretion appear. 

« There is nothing on the record to show that any discretion vvas 
exercised by the District Judge in respect of admission of the evidence of 
any witness, or that any circumstances calling for exercise of discretion 

arose. 

If the course adopted by the Judge had been taken on his own 
motion, or on the motion of the prosecutor, speaking for myself, I should 
feel it my duty to set aside the trial and conviction and direct a 

The question is whether we should take that course when the proce¬ 
dure by the Sessions Judge was adopted on the suggestion of the Attor¬ 
ney for the prisoner. We must assume that the_ Attorney acted in 
the interest of bis client in making the application, though he put 
forward an inappropriate reason for it. Some of the most impor¬ 
tant witnesses against the prisoner were not eiamined orally on direct 
examination at the trial; their evidence before the Magistrate was put 
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1885 in : however, these witnesses were cross-examined for the prisoner. Gonsi- 
OCT. 2. dering the part taken by the prisoner’s Attorney for his benefic, we are 
unable to say that the course pursued was an error which occasioned a 
APPEL- failure of justice. Section 537, and we proceeawith the appeal. 

LATE Muttusami AyyaR, J. —In this case the prisoner was arraigned 

Criminal, on a charge of murder. The trial was held before the Judge aided* 
9 m"T^= assessors. The Public Prosecutor called seventeen witnesses 

2 Wpir aifi prosecution. The first six witnesses gave their evidence viva 

voce^ m the regular way, and, at the conclusion of the examination 
of the sixth witness, the Attorney for the defence suggested that, 
[88] to expedite the trial, the deposition of each witness called for the 
prosecution, given by him before the Mag=sr-rate, should be read in evidence, 
and that be should be pernaitted to cross-examine. The Government 
Prosecutor consented to this procedure. The Judge agreed to adopttbe 
procedure if, on each witness being called, there was nothing which appeared 
to render the procedure unadvisable. It was followed with reference to 
the other witnesses for the prosecution—7 to 17. The witnesses for the 
defence were examined in the ordinary mode. At the conclusion of the 
trial the assessors found the prisoner not guilty. The Judge, differing 
from them, found him guilty and sentenced him to death. The Judge 
has referred the sentence for confirmation to this Court, and the prisoner 
has also appealed. At the herring before us. IVIr. Grant, Counsel for the 
prisoner, called our attention to the special procedure which was adopted 
in the Court below, but did not object to it. 

The question which we have to consider is whether the evidence re¬ 
corded in the mode indicated above is such as we might act upon in decid¬ 
ing whether the sentence of death should be confirmed. 

Section 286 directs that, after the assessors are chosen, the prosecu¬ 
tor shall open bis case and shall then examine his witnesses. In the 
absence of a special direction, the examination contemplated must be 
taken to be an examination in the ordinary mode. 

Section 288 confirms this view. It provides that the evidence of a 
witness, duly taken in the presence of the accused before the committiag 
Magistrate, may, in the discretion of the Judge, if such ivitness is produced 
aud examined, be treated as evidence in the case. This shows that the 
evidence recorded by the committing Magistrate is not ordinarily evidence 
in the case, and chat the Judge may treat it as such, subject to the con¬ 
dition that the witness is produced and first examined by the Judge. 

The intention was to confer a power on the Judge when he considers 
that the evidence given before the Magistrate is true and that the evidence 
given before him is not true, to treat the former as evidence in the cause, 
that is to say, as evidence on which he may found the conviction or ac¬ 
quittal of the prisoner. Unless the witness was first examined in the 
ordinary way there was no room for exercising any discretion. It follows 
then that the procedure adopted in this case is contrary to the Code of 
Criminal Procedure. 

[89] The next question which requires to be considered is whether 
the depositions may be treated as evidence because the Attorney for the 
prisoner suggested that they might be so treated. The fact that the sug¬ 
gestion came from the prisoner’s solicitor warrants the presumption that 
the prisoner was not prejudiced by their adoption. It is provided by 
Section 537 that no sentence passed by a Court of competent jurisdiction 
shall bo reversed or altered on account of any irregularity in any 
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inquiry under this Oode, unless such irregularity has occasioned a failure 
of justice. It has been held in oases in which evidence which is legally 
inadmissible has been received at the trial without objection, that 

the opposite party is not entitled to ask for a new trial on the ground 
that the Judge did not warn the Jury to place no reliance upon it. In 
the case before us the prisoner’s Attorney suggested the course that has 
been taken. I also think, therefore, that the appeal may be proceeded 
with, and that the irregularity in the procedure followed at the trial may 
be treated as one by which the prisoner has not been prejudiced. 
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Oct. 2. 

Appel¬ 

late 

Criminal. 
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2 Weir 356. 
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APPELLATE CIVIL. 

Before Mr. Justice Hutchins and Mr. Justice Parker. 


Gajapathi [Plaintiff], Appellant v. Alagia and others 
(Defendants), Respondents." [5th and 12th August, 1885.J 

Vendor and purchaser—Fraudulent concealment by vendor of defect of title-Damayes. 

In 1881 a Hindu executed a fale-decd of a house in the Mufassal. The deed 
contained no covenant for title. The purchaser having been ejected trom a 
porcion of the house under a decree, of which the vendor was aware at the time 
of the sale, sued the vendor for damages. The Muosif decreed the claim on 
the ground that the vendor had fraudulently concealed the existence ot the 

On appeal the District Judge reversed this decree, holdiog that as the 
set had not insisted on a covenant for title* he must be held to have accep e a 
risks* 

Held, that if there had been fraudulent concealment as alleged, the purchaser 
was entitled to damages. 

IR., U.B.R. (1392—1896) 615 (617) ; Cone., 20 B. 522 (531).] 

This was an appeal from the decree of J. H. Nelson, District Judge 
of Cbingleput, reversing the decree of N. R. Narasimhayyar, Distric 
Munflif of Tiruvellur. in suit 709 of 1882. 

[90] Messrs. Michell and Ambrose, for appellant. 

Bhashyam Ayyangar and Srirangacharyar, for respondents. 

The facts appear sufficiently, for the purpose of this report, from e 
judgment of the Court (HUTCHINS and PARKEK, JJ.). 

JUDGMENT. 

The appellant (G^jauathi Sasi-ri) purchased a house from the respond¬ 
ent No. 1 (Alagia Pillai) for Rupees 1,500 on the 16th September 1881. 
On the 26th December following he was ejected from half the house 
under 8, decree for partition, which bad been obtained some eig t years 
previouHly by a coparcener of respondent No. 1 against the a er o 
respondent No. 1. The appellant alleges that at the time of bis purchase 
the respondent No. 1 assured him that the house was his se -acquire 
property, and the title deeds delivered to him by the 

Bod C) wer 0 oooveyances in favour of rospoodont No. 1. ® aope an> s 

contention was that he was deceived by the fraudulent concealment by 
respoudent No. 1 of the decree for partition, and is entitled to damages. 

The pleas ol respondent No. 1, so far as they are material, were—(]) 
that the appellant bad notice of the decreri, an i received a copy of it along 
with the title-deeds ; (2) that the house is. in fact, his self-acquisition. 


“ Second Appeal 243 ol 1885. 
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Respondents Nos. 2 and 3 are the undivided brothers of No. 1 and 
deny their liability. The District Munsif found that the respondent No, 1 
had been guilty of fraudulently concealing the existence of the decree for 
partition, and awarded the appellant 750 rupees as damages with propor-j 
ticnate costs. As regards respondents Nos. 2 and 3 be found that they' 
had taken the benefit of the purchase-money, and that their property wag 
liable, but not their persons. 

The respondents appealed to the District Court, which held that the 
vendor was not bound in law to have mentioned the existence of the 
decree, and that the vendee, having omitted to insist on a covenant for 
title, must be taken to have accepted all risks. 

The Munsif’s decree rests on the following propositions, which, since 
the sale, have been enacted in the Transfer of Property Act, Section 55: 
—(l) The seller is bound to disclose to the buyer any material defect in 
the property, of which the seller is, and the buyer is not, aware, and 
which the buyer could not with ordinary [9l] care discover; and the 
omission to make such disclosure is fraudulent; (2) the seller shall be 
deemed to contract with the buyer that the interest with the seller pro¬ 
fesses to transfer to the buyer subsists, and that he has power to transfer 
the same. It is contended for the appellant that these are no new principles 
enacted for the first time, but that the Transfer of Property Act has 
merely declared the law which already existed. On the other hand, the 
respondents assert that, although the appellant might have been entitled 
to set up the alleged concealment against a suit for specific perform¬ 
ance, yet as the conveyance has been executed and there has been no 
covenant for title, the appellant is not entitled to any refund of the 
purchase-money. 

It appears to us that, if the respondent No. 1 did conceal from the 
appellant the existence of the decree for partition, be was guilty of a 
fraudulent concealment, and is bound to refund balf the purcbase-moDdy. 
Id the absence of positive law, we are bound in this country to apply the 
principles of good conscience and equity. The strict doctrines of the 
English law relating to real property have never been applied to the 
mufassal, and it appears to us that it would be manifestly inequitable to 
attempt to apply them ; but even under English law the vendee is bound 
to make compensation for a fraudulent concealment of a defect in the 
title or of an incumbrance. Tbe same rules apply to incumbrances and 
defects in the title to an estate as to defects in tbe estate itself (Sugdeo, 
Vendors and Purchasers, p. 5, ed. xiii). Although a purchaser cannot 
ordinarily obtain relief against a vendor for any incumbrance or defect in 
the title to which his covenants do not extend, an exception is made to 
this rule in the case of a vendor or his agent suppressing an incumbrance 
or a defect in tbe title (ibid.). Even though the purchase-money has 
been paid and the conveyance executed by all the parties, yet if the 
defect do not appear on the face of the title-deeds and the vendor was 
aware of tbe defect, and concealed it from the purchaser, he is in every 
such case guilty of a fraud, and the purchaser may either bring an action 
on the case, or file his bill in equity for relief [ibid. p. 443). 

Tbe District Judge considered it “ probable that the vendor, having 
continued always in undisturbed possession, entirely overlooked or dis¬ 
regarded the existence of tbe decree.” This, however, is contrary to the 
case of respondent No. 1, for he said in his [92] written statement that, 
so far from overlooking or disregarding the decree, he bad before sale 
given a copy thereof with the title-deeds to the appellant's next friend. 
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'We observe, too, that the appellant was ousted by the respondent's 
eoparoener within about three mouths after his purchase. 

Oq being dispossessed, the appellant should have given his vendor 
notice o! the proceedings. Although the respondent No. 1 has admitted 
that he has all along been aware of the decree for partition, and yet has 
never set up that the house was his self'aoquisition, he may still be able 
to prove that he had in fact the interest which he assumed to transfer. 
There has been no direct issue upon this point, and notwithstanding his 
admissious, we think that the vespoudent No. 1 is entitled to show that 
the alleged defect in his title did not exist. 

We will ask the Judge to return findings, within six weeks from the 
receipt of this order, on the following issues:— 

1. Did the respondent No. 1 fraudulently conceal from the appellant 
the existence of the decree for partition ? 

2. Is the house the self-acquisition cf respondent No. 1 ? 

3. To what damages, if any, is the appellant entitled, and against 
which of the respondents ? 

Further evidence may be adduced by either side on the second issue 
only. 
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APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Hutchins. 

BaAHANNAYAK[ {Representative of Muttu, Defendant No. 2) v. Krishna 

{Plaintiff), Respondent." [25bh September, 1885.] 

Civil Procedure Code, Section 43—Lis pendens. 

N being mortgagee in possession of five-eighths of a pangu (share) of certain and 
—security for a debt of Rs. 400—hypothecated bis rights to M in 1876. In 1678. 
R brought two>eigbths of the said fioe-eigbtbs from the mortgagor. In 1879, E 
sued K claiming possession of his two-eighths on payment of Rs. 400 and obtained 
a decree and possession thereof. 

Pending this suit, N assigned hie mortgage to M. M was aware of the suit, 
and K was aware of the assignment when be paid Rs. 400 into Court for N. In 
1883, [93] K bought the remaining three-eighths from the mortgagor and sued N 
and M to recover possession thereof. 

M pleaded that the suit was barred by Seotion 43 of the Code of Civil Procedure, 
inasmuch as K might have recovered the fi.ve-eigbths in the suit against N : 

Held, that this plea was bad. M also pleaded that he had a valid mortgage 
over three-eighths : 

Held, by MUTTUSAMI Ayyar, J., that, if the assignment of the mortgage by 
K to M was a real transaction, this plea was good. 

Per Muttusami ayyar, J.—The doctrine of lis pendens can only be relied on 
as a protection of the plaiotifl’s right to property actually sought to be recovered 
in the suit. 

[R.. 12 M. 439 (441).] 

This was an appeal from the decree of G. A. Parker, District Judge 
of Tanjore, dismissing au appeal from the decree of E. Muttusami Ayyar, 
Acting District Munsif of Patukota, in suit 698 of 1883. 

The facts appear sufficiently, for the purpose of this report, from the 

judgments of the Court (Muttusami Attar and Hutchins, JJ.). 


* Second Appeal 30 of 1886, 
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Bhashyam Ayyangar, for appellant. 

Hod. Eama Rau, for respondent. 

JUDGMENTS. 

Hutchins, J.—In 1871 defendant No. 1 (Narayana Ayyan) obtained 
an assignment of five-eighths of a panga (share) by way of usufructuary 
mortgage to secure the repayment of Rs. 400, and was put in possession. 

In November and December 1876 he hypothecated the whole five- 
eighths to Muttu Ayyan, the appellant (defendant No. 2), as security for 
two sums of Rs. 50 and 99 respectively—exhibits I and II. Neither of 
these deeds was registered. 

Tue original mortgagor died, leaving him surviving his brother 
Ramakrishna Ayyan and his mother Nacbarammal. In 1878 both these 
sold to Krishna Ayyangar, the respondent (plaintiff), two out of the five- 
eighths mortgaged as aforesaid, together with other properties not in 
dispute, in consideration of Rs. 500, it being agreed that the purchaser 
should redeem the mortgage for Rs. 400 out of the purchase-money. 

On lOth March 1879 the respondent instituted Original suit 83 
against defendant No. 1 alone, claiming redemption of the two-eigbtbs so 
sold to him upon payment of the 400 rupees. A decree was passed 
accordingly in October 1879, affirmed in appeal in June 1880, and duly 
executed iu October 1881. 

While that suit was pending, on the 28th June 1879, defendant 
No. 1 settled accounts with the appellant and executed in his favour [94] 
an assignment (III) of the original mortgage for Rs. 400. including the 
sums mentioned in exhibits I and II and a further sum of Rs. 163. The 
appellant was aware of the suit then pending, but did not apply to be 
made a party bo it; nor did he resist the execution of the decreif by the 
respondent, who paid the money into Court and obtained delivery of the 
two-eighth pangu then in the appellant’s possession. 

On the other band, the respondent must have bean aware of the 
assignment of the mortgage by defendenb No. 1 bo the appellant at least in 
June 1881, when he wrote the letter IV, some 15 months before he paid 
the money into Court for defeudant No. 1. He has also attested the 
assignment deed 111 itself. 

Iu September 1883 Ramakrishna Ayyan sold the remaining three- 
eighth pangu to the respondent for Rs. 500 (A), and also his right to 
recover the mesne profits which had accrued bhoreon since the payment of 
the mortgage money into Court (B). Thereupon the respondent demand¬ 
ed from defendant No. 1 the return of the residue of the five-eighths mort" 
gaged bo him and mesne profits, and eventually instituted the present suit 
against him and the appellant. 

The appellant pleaded that Ramakrishna Ayyan was incompetent bo 
inherit, as he was lame, and that there had been no bona fide sale. Both 
these pleas were overruled and are no longer insisted on. , The appellant 
does nob rely on the unregistered hypothecations, but on tbe third mort¬ 
gage (III). As regards that the Judge held that, having been made during 
the pendency of Original suit 83, it was subject to the result of that suit; 
he further stated that he entertained a strong suspicion (as did also_ the 
Munsif) that it was not a bona ^cZetransaction at all, but there is no positive 
finding to that effect. 

The two points urged upon our consideration by the learned Pleader 
for the appellant are—(1) that the suit is barred by Section 43 of the Civil 
Procedure Code; (2) that the lis pendens affected the two-eighths only, th® 
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three-eigbtbs not beiog direotly and specifically m question in Original suit 
83 ; and that as to the three-eighths, the appellant cannot be aifected by 
respondent’s payment of the debt to the original mortgagee, after becoming 
aware of its transfer to the appellant. 

The first contention is, in my opinion, unsound. It is true [98] 
that the assignee of the mortgagor's equity of redemption over a por¬ 
tion of the mortgaged property is generally entitled to redeem the whole 
and to hold the residue as against tho mortgagor charged with its due 
proportion of the debt —Asamah Havuthanv. Vamana Ran (1) ; and if he 
(ails to claim the whole in his suit for redemption, he would probably not 
be at liberty to bring another suit to enforce the right which he might 
have put forward before. But the present suit is not based on any right 
to hold the residue of the property as against the mortgagor, nor on any 
right which the respondent had acquired at the time of the previous liti¬ 
gation. It seems to me clear that, after the respondent had paid off the 
entire debt, the mortgagor became entitled to eject the mortgagee from the 
residue of the property. Such a suit would not. in my opinion, have been 
barred under Section 43 ; and under the conveyance A the respondent has 
now acquired all the rights then vested in the mortgagor. I further observe 
that, in the particular circunostanees, the respondent oould not have laid 
claim to the three-eighths at all in the former suit; he liad acquired a title 
to two-eighths only on the express condition that he should pay off' the 
entire mortgage-debt. 

Upon the second contention I am disposed to thick that the appeal 
should be allowed, but it will not be necessary to determine this if the 
Judge intended to find that exhibit III did not represent a real bona fide 
transaction at all. I, therefore, propose that we should ask for a distinct 
finding on this point—-to be submitted within a month and with reference 
to the evidence already recorded. 

MdttuSAMI Ayyar, — Two questions are raised for decision in this 
appeal. It is urged first that the suit is barred by Section 43 of the Code 
of Civil Procedure. The respondent instituted Original suit 83 of 1879 to 
recover two-eighch pangu which he purchased in 1878 and he instituted 
the present suit to recover three eighth pangu which he bought in Septem¬ 
ber 1883. The causes of action in the two suits are not only distinct but 
the second cause of action had also no existence at the date of the first 
suit. But it is urged that, when the respondent instituted the first suit, 
be might have recovered the three-eighth pangu in trust for bis vendors on 
another ground, viz, the payment [96] which he then offered to make 
extinguished the charge which defendant No. 1 bad on the whole five- 
eighth pangu. Assuming tliathe was entitled to do so, it does not follow 
that he could not enforce a right of purchase which be acquired subsequent 
to that suit. The original mortgagor might sue to recover three-eighth 
pangu after the respondent satisfied the mortgage of defendant No. lover 
five-eighth pangu, and ^he respondent, who stands in his place as purchaser 
in regard to the three-eighth pangu, is equally competent to maintain the 
suit. Section 43 is clearly no bar to the present suit. The next conten¬ 
tion is that, as Original suit 83 was instituted to recover two-eighth pangu 
only, the assignment of the mortgage from defendant No. 1 to the appel¬ 
lant, whilst that suit was pending, could invalidate it against the respond¬ 
ent only to that extent and that the assignment must be upheld 
as against the three-eighth pangu now in suit if it is valid in other 
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respects. This contention is, in my judgment, well-founded. The 
true rule as to lis pciidens does not rest either on implied notice of 
everything deducible from, or appearing in, the suit, or on the consbrue- 
tive extension of parties so as to warrant the purchaser lite being 

treated as if he was a party to the suit in every resoect. But it consists, 
as stated in Beliamy v. Sabine (l), in that "pendente lite neither party 
to the litig.ition can alienate the property in dispute so as to affect his 
opponent.” In that case the Lord Chancellor observed that the doctrine 
was not peculiar to Courts of Equity, and that in the old real actions the 
judgments bound the lands in suit notwithstanding any alienation by the 
defendant pending litigation. Lord Justice Turner also observed that the 
doctrine of lis pendens rests on this foundation; that it would plainly be 
impossible that any suit could be brought to a successful termination if 
alienations pendente lite were permitted to prevail, and that the plaintiff 
would be liable in every case to be defeated by the defendant’s alienating 
before the judgment or the decree and would be driven to commence his 
proceedings de novo subject again to be defeated by the same course of pro¬ 
ceeding. According to the Roman law, after litis coitestatio, the subject in 
dispute became litigious and passed into ^wasi-judioial custody and 
both parties came under an obligation not to withdraw it from 
the decision of the Judge—(Lord Mackenzie’s Roman law, page 
[97] 329, and Tomkins’ and Jenkins’ Modern Roman Law, page 91). It 
follows then that lis pendens can only be relied on as protection of the 
plaintiff’s right to the property actually sought to be recovered by the 
suit. 

This beiog so, the further question arises whether apart from lis 
pendens an express notice or knowledge of the pending suit would make 
any difference. In the case before us, the Judge finds that the appellant 
was aware of the suit when be took the assigoment and that he did not 
intervene until the decree was satisfied. If with the plaint the money 
due by the mortgagor were paid into Court, or if the respondent satisfied 
the decree before he became aware of the assignment, the question of actual 
knowledge might be material. But itapoearstbat the appellantbeoameaware 
of the assignment at all events in 1881, and before be satisfied the decree) 
whilst in the plaint in the suit of 1879 there was only an offer to pay the 
appellant’s assignor the debt due to him. Thus, the payment made by th^ 
respondent, though it was in satisfaction of a decree, was made with thq 
knowledge of the appellant’s claim and could not be accepted against him 
as valid. 

The Judge observes, however, that he suspects that the sub-mortgage 
in favour of the appellant was not a bona fide transaction but merely aij 
attempt to evade the respondent’s claim. It is, therefore, necessary 
before disposing of this second appeal to have a clear finding on the poiD|. 
Eor these reasons I also think that the Judge must be asked to try tl^e 
issue whether exhibit III represented a real transaction at all. 



(1) 1 De G. & J. 566. 
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APPELLATE CRIMINAL. 

Before Mr. Justice Miittusavii Ayyar and Mr. Justice Hutchins. 
The Quebn-Empress v. Seshaya.^ [9th October, 1885.] 

Abkan Act, 1864, Sre/ioH 26— Act, j 859, iScf/iow. 1— I'olice officer—VillfifjC 
jiolice — Afohettad. 

The term “ Police offioer ” used in Section 26 of the Abkari Act (Madras Act 

III of 1864) includes a mohatnd or village policeman. 

L98] This was a case referred for the orders of the High Court under 
Section 438 of the Code of Criminal Procedure by M. R. Weld, Acting 
District Magistrate of Kistna. 

The case was stated as follows:— 

“ In this case the Magistrate convicted two accused persons under 
Section 22 of the Madras Abkari Act III of 1864 of being in possession 
of more than one imperial quart of liquor without a valid permit, and 
fined them Rs. 5 and As. 8 respectively. A peon under the Abkari renter 
gave information to the mohatad of the village, who apprehended the 
accused and seized the liquor. The Magistrate awarded half the fines 
(Bs. 2-12-0) to the renter’s peon as informer and half to the mohatad of 
the village as apprebender and seizer under Section 266. 

“ The Divisional Magistrate, the General Deputy Magistrate of the 
Vinukonda Division, has noted in the margin opoosite the word 'mohatad ’ 
the words ‘ village police officer,’ which seem to indicate that he considers 
that the Second-class Magistrate of Tumurukode is righc, as a mohatad 
is a police officer within the meaning of the Abkari Act. 

“ The terra ‘ police officer ’ is not defined in the Abkari Act. 

“ According to Section 1 of the Madras Police Act XXIV of 1859, 
the word ‘ police’ includes village police. 

“ As I doubt whether it was the intention of the Legislature to give 
the powers conferred on police officers under the Abkari Act to village 
police, I refer the case for the orders of the High Court. 

" If the term police officer in the Abkari Act does not include a village 
policeman, themohatad’s apprehension of the accused and seizure of the 
liquor was illegal, and the award made to him must be cancelled.” 

Counsel were not instructed. 

JUDGMENT. 

The judgment of the Court (MuttusaMI AvrAR and HUTCHINS, 
JJ.) was delivered by 

Hutchins, J.—It is conceded that a mohatad is a village policeman. 
It was not necessary in Act III of 1864 bo define the term ‘ police officer ’; 
the definition is contained in the General Police Act XXIV of 1859, which 
says that the “ word ‘ police ’ shall include general and village police, 
kattubadies, kavalgars, and all other persons by whatever name known, who 
exercise any police functions throughout the Madras Presidency.” There is 
[99] nothing to show that the Abkari Act intended to narrow this definition. 
Sections 24 and Ma confer certain powers to be exercised by officers in 
charge of a station only; 246 confers a power on the head of a village ; 24c 
expressly requires all police officers and heads of villages to comply with 
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any lawful requisition of a renter on his agent. 'When therefore Section 
26 speaks of any police officer, it must be taken to include an officer of the 
village police. 

There is consequently no ground to disturb the order passed by the 
Second-class Magistrate. 
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APPELLATE CIVIL. 

Before Mr. Justice Kernan {Offig. Chief Justice), and Mr. Justice 

Parker. 


Lakshmana {Plaintiff) v. Kullamma {Defendant).* 

[23rd October, 1885,] 

Married n oman—Imprisonment for debt. 

Married women against whom personal decrees for debt have been made are 

not exempt from arrest or imprieonmeat in execution of such decrees under 

the Code of Civil Procedure. 

This was a case referred to the High Court under Section 617 of the 
Code of Civil Procedure by Ramasami Mudaliar, District Munsif of 
Beliary. 

Tbe case was stated as follows : — 

‘ The suit was brought to recover a sum of money which the defend¬ 
ant contracted to nay to the plaintiff. It appears from the evidence of 
the plaintiff and bis witnesses that the debt had been outstanding against 
tbe defendant and her husband, and that the defendant, when a demand 
was made against her husband, undertook to pay the debt herself. 

“ A decree was passed against the defendant Kullamma, who was 
arrested. She having failed to pay tbe decree amount, the plaintiff’s 
vakil requested tbe Court to send her to jail; but this application is 
opposed by the vakil for the judgment-debtor, who [100] argues that she 
cannot be sent to jail as she is a married woman and that she is only 
liable to the extent of her stridhanam. 

“ There are two decisions of tbe Bombay High Court on tbe subject, 
one of which is reported at pp. 124,125, Vol. I of the Law Reports, BombaV 
Series, and the other at p. 318 of Vol. IV of the same reports, which 
decide that any contract entered into by a Hindu married woman jointly 
with her husband or separately for herself must, in the absence of special 
circumstances, be considered as entered into with reference to herstridha- 
nam and that execution will only issue against her person. 

" In Section 550 of Mayno’s Hindu Law, however, Mr. Mayne says, 
‘when tbe suit is founded upon a purely personal debt or contract of her 
own, tbe decree can only be against her own person and property.’ 

“There seem to be no Madras cases deciding tbe point, and I 
respectfully refer the question of the liability of the person of a married 
woman for a debt contracted by her, under the circumstances above 
mentioned, for the opinion of the Honorable tbe Judges of the High 
Court, and further request instructions as to whether I am to try th6 
question, whether the defendant has got any stridhanam, in case their 
Lordships should hold that her person is not liable.” 

Counsel were not instructed. 


* Referred Case 12 of 188S. 
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JUDGMENT. 

The judgment of the Court (Kkrnan, Offg. C.J.. and Parker, J.) 
was delivered by ^ 

KerNAN, Offg. 0. J.—We do not know any provision of law which 
exempts married women, against whom personal decrees have been made, 
from arrest or from being sent into civil custody in default of payment of 
the amount decreed. Section 640, Civil Procedure Code, provides that 
nothing contained therein shall eitcinpt womeu (not bound to attend 
Court) from arrest in execution. 

There is no exemption of married women from arrest in the Code, nor 
is there any proviso that a married woman shall only be liable to arrest 
to the extent of auy stridhanam she may have, or that such stridbanam 
alone should be made available. The defendant may be sent in custody 
to the Debtors’ Jail. 

It is not necessary that we should make any further observation. 
The Munsif will follow the provisions of the Code, 

9 H. 101 = 1 Weir 1B3. 

[lOll APPELLATE CEIMINAL. 

Before Mr. Justice Hutchins. 

The Queen-Empress v. Pill ala. [6th October. 1885.] 

Civil Procedure Code, Section 258’—Satisfnction of decree not certified—Frandjilent 
execution—Charge under Penal Code, Section 210 -Proof of 2 >n>(>uevt. 

Section 258 of the Code of Civil Procedure which provides that no payment or 
adjustment of a decree not certified to the Court, as in the said section provided, 
shall be recognized by any Court, docs not debar a Criminal Court from recogniz¬ 
ing such pa>ment where the decree-holder is charged with trauduleutly executiog 
a satisfied decree. 

[R., 16C.L.J. 174 (179>=16 C.W.N. 923 (927} = 13 Ind. Cas. 63; U.B.R. (1897— 
1901) 278 Cr.] 

This was a case referred to the High Court under Section 438 of the 
Code of Criminal Procedure by J. R. Daniel, Sessions Judge of Ganjam. 
The facts are set out in the judgment of the Court. 

The accused did not appear. 

JUDGMENT. 

Hutchins, J.—The accused was charged under Section 209 of the 
Indian Penal Code with having made a false claim in a Court of Justice. 
Apparently the offence, if any, was one fallicg under Sectioo 210 rather 
than 209, in that he fraudulently caused, or attempted to cause, a decree to 
be executed after it had been satisfied. 

Bub the Principal Assistant Magistrate (H. W. Foster) acquitted the 
accused on the ground that be was precluded by Section 258 of the Civil 
Procedure Code from recognizing in. any way the alleged payment made 
in satisfaction of the decree, because it had nor. been duly certified. The 
Civil Procedure Code was enacted to regulate the procedure of the Courts 
of Civil Judicature, and unless the contrary clearly appears, nothing there¬ 
in contained should be deemed to affect the Criminal Courts. I am clearly 
of opinion that the acquittal on the ground stated is wrong, and I therefore 
set it aside and direct the Principal Assistant Magistrate to dispose of the 
case on the merits. 
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[102] APPELLATE CRIMINAL. 


LATE Before Mr. Justice Brandi. 

Criminal. 

- PXTCHI V. ANKAPPA.* [27th and 29th May, 1885.] 

9M. 102= 

2 Weir 315. Vraccdure Code. Section ^bO-Frivoloxts com]}laint'-Compensation ^Cattle 

Trcspiass Act, Ch. V- Complaint of illetjal seizure not complaint of offence. 


The illegal seizure of cattle under colour of the Cattle Trespass Act, 1871, not 
having been constitute! an offence under that Act or otherwise, an award of 
compensation under Section 250 of the Code of Criminal Procedure to the accused 
on such complaint is illegal. 


[F.. 13 C. 304 (305) ; 23 C. 248 (249) ; R.. 18 A. 353 (354) = 16 A.W-N. 98. 


] 


This was a case referred for the orders of the High Court by J. Grose, 
District Magistrate of Nellore. 

The facts appear sufficiently for the purpose of this report from the 
judgment of the Court. 

Counsel were not instructed. 


JUDGMENT. 

Brandt, J. —The illegal seizure of cattle under the colour of Act I 
of 1871 is not constituted an offence under that Act or otherwise, and the 
Third-class Magistrate was not empowered under Section 260 of the 
Criminal Procedure Code to award compensation for what be held to be 
a frivolous and vexatious complaint in respect of such alleged illegal seiz¬ 
ure, for, as the District Magistrate observes, that section deals with the 
acquittal or discharge of an accused person in a case instituted upon 
"complaint” which, for the purposes of the Code, is defined as " an allega¬ 
tion " * made that some person has committed an offence.” 

The order of the Magistate, in so far as it awards compensation, must 
then be, and it is, set aside and the money awarded must be refunded. 


9 H. 103. 

[103] APPELLATE CIVIL. 

Before Mr. Justice Mutiusami Ayyar and Mr. Justice Hutchins. 

Appasami and another (Defendants Nos. 1 and 2), Appellants v. 
Manikam (Bepresentative of Bamanadhan, Plaintiff), Bespondent.\ 

[13th July and 28th September, 1885.] 

Civil Procedure Code, Section 375—Agreement to compromise appeal ^Peiitiofi U> Court 
by both parties— Consent loithdraion before decree by one party—HerTtedy—Transfer 
of Property Act, Section 5^—Charge on immoveable property-^Oral agreement as to 
terms of compromise of suit—Terms of compromise in dispute—Proof by affidavit and 
further evidence. 

The parties to an appeal, in which ao issue bad been remitted for trial to tbs 
Lower Court, having presented a petition to the Lower Court stating that the suit 
had been compromised and the terms of the compromise, requested the Lower 
Court to move the Appellate Court to pass a decree in accordance with such 
terms. Before a decree was passed, one of the parties objected to the compromise 
being accepted : 


• Criminal Revision Case 271 of 1885. 


t Appeal 43 of 1884. 
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fa/J, that it WAS open bo the Court, suoh objootion notwithstanding, bo pass a 
decree in acoordanco with tbo agreement —lliilltutsen Ttalji v. I\x)i ibai (I Li.R., 7 
Bom., SOi) dkXii Karuppaii V. Ilftmnsanii IT.L.R.. 8 Mad.. 48‘i) followed ;/Mm 
Stindari Dobi v. Kumar Dnkhino.'i’iHr ^[alia (I.L.R,. 11 Cal, 250) observed upon. 

Ad oral agreement by the pantos to a suit that a dooroe bo passed, creating a 
oharge on immoveable property above, Rs. 100 in value, is not rondorod inopera¬ 
tive by Section 59 of the Transfer of Property Act. 

The parties to an appeal applied to the Court to pass a decree in accordanoe 
with the terms of a oompromiso, and. before decree was passed, one of the parties 
objected to suoh decree being passed on the ground that certain oonditinns prece¬ 
dent to bo performed by the other party had not been performed. The Court 
(this being denied by the other parly) called for affidavits in proof of the terms of 
the agreement of compromise, and, these being found not to bo sulBcientiy 
oonolusive, directed the Lower Court to take evidonoe on tbo point. 

[F., 18M. 410(4U)=5M.L.J. U5: Appr., 16 B. 202 (209); 20 B. 301 (308) ; 5 0.0. 
49 (53) ; R..Q4 0. 908 (928) (F.B.) = 1 C.W.N, 597 ; 23 M. 101 (105); 12 O.P.L.R. 
66 (58) ; 12 M.L.J. 360 (362); D., 9 O.C. 365 (369).] 

Appeal from the decree of C. Purushotam Ayyar, Acting Subordinate 
Judge of Madura (West) in Suit 8 of 1883. 

The facts and arguments in this case, so far as they are material for 
the purpose of,this report, appear from the judgment of the Court (Muttu- 
sami Ayyar and Hutchins, JJ.) 

Bhashyam Ayyangar and Kalianarama Ayyar, for appellants. 

Hon. Subramanya Ayyar and Rangacharyar, for respondent. 

JUDGMENT. 

[104] The respondent (Eamanadban Chetti) sought to recover from 
the appellants (Appasami Nayak, zamindarof Kannivadi and three others) 
Bs. 16,000 with interest due upon a hypothecation bond which the appel¬ 
lants executed in bis favour on the 6th June 1882. He alleged that, out 
of Bs. 16,000, Bs. 1,000 was a debt acknowledged to be due upon a 
settlement of accounts in respect of monies advanced by him from time 
to time, and Bs. 15,000 the purchase money due under a deed of sale exe¬ 
cuted by him at the request of the appellants in the names of first 
appellant’s wives. At the trial it was elicited that one Narayana 
Ayyar, from whom title to the land sold was derived, had a minor son, 
and that on his behalf a guardian objected to the sale. The Court of 
First Instance however decreed the claim, but on appeal this Court con¬ 
sidered that the hypothecation was valid to the extent of Bs. 1,000, but in 
regard to the claim for Bs. 15,000 referred for trial the issue—Whether 
with reference to the minor’s interest, if any, in the property agreed to 
be sold, the respondent could make out such a title as a purchaser would be 
bound to accept. 

During the trial of this issue in the Subordinate Court, on the 23rd 
February 1885, the appellants and the respondent presented a petition of 
compromise, reporting that the respondent’s claim was amicably adjusted. 
The petition stated the terms on which the parties had agreed to com¬ 
promise the suit and requested the Subordinate Court to move this Court 
to pass a decree in accordance with those terms. 

In pursuance of this request the petition was forwarded to this Court, 
but when the appeal came on for disposal, the appellants presented Civil 
Miscellaneous Petition No. 226 of 1885, objecting to the compromise being 
accepted. It was alleged that the compromise was entered into subject 
to certain conditions, that it was agreed that those conditions should be 
fulfilled prior to the acceptance of the compromise by this Court, that 
they were not inserted in the razinami. because they were not conuec ed 
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with the subject-matter of tlie suit, and that the respondent failed to 
fulfil tliose conditions. 

The conditions were :— 

(a) The plaintiff should satisfy the claims of the minor son of the 
said Narayaria Ayyai* and convey the property in [108] 
dispute to defendants free of any defects in the plaintiff’s 
title to the said property and that he should execute a regis¬ 
tered sale-deed. 

(5) The plaintiff should be responsible for any expenses to be 
incurred in getting the possession of the property transferred 
to petitioners. 

(c) That plaintiff should lend Rs. 60,000 to petitioners and get a 
bond executed by them for the said sum, payable in six years 
with interest at 12 percent, per annum and with a bonus of 
Rs. Ih per 100. 

On the other hand t! e respondent contended that the petition of 
compromise contained the whole agreement, that it was absolute and 
unconditional, and that as a special consideration for entering into the 
compromise, a sum of Rs. 4,500 was paid to the zamindar. 

The agreement set out in the petition of compromise is thatRs. 19,000 
was to be paid with interest at 12 per cent, per annum in certain instal¬ 
ments in full satisfaction of the respondent’s claim, that on default being 
made in respect of any instalment, the instalment overdue together with 
interest was to he recovered by taking out execution on the twenty-five 
villages mentioned in the compromise and their income, and that no 
execution was to he taken out against any other property or against the 
body of either of the judgment-debtors. 

Before deciding whether the razinama should be accepted, it was 
considered desirable to call for affidavits. Affidavits having been filed 
on both sides, the appeal comes on again for disposal. It is urged by 
the learned pleader for the appellants (1) that we are not at liberty to 
accept the compromise unless the parties thereto continue to consent 
to it until we pass a decree in its terms ; f2) that the agreement is not 
valid nor enforceable by suit; and (3) that the affidavits filed for the 
appellants show that the agreement made in adjustment of the suit was 
conditional. 

As to the first contention, our decision must depend on the con- 
structioD which we ought to place on Section 375 of Act XIV of 1882. 
It is in these terms : “ If a suit be adjusted wholly or in part by (xny 
lawful agreement, or compromise, or if thedefendant satisfy the plaintiff in 
respect to the whole or any part of the matter of the suit, such agreement, 
compromise or satisfaction shall be recorded, and the Court sh^ 
pass a decree in accordance therewith so far as it relates to the suit, 
and such decree shall be final, [106] so far as relates to so much of 
the subject-matter of the suit as is dealt with by the agreement, com' 
promise or satisfaction.” The appeal before us was adjusted by an agree¬ 
ment, and the only questions open to us under Section 375 are whether 
there was an agreement in adjustment of the appeal, and whether that 
agreement was lawful. If we are satisfied on both these points, the 
section seems to us to leave no alternative but that of recording the 
agreement and passing a decree in accordance with it so far as it relates to 
the suit. Apart from this section, the parties to a suit are at liberty to 
ask for a decree by consent, and if the contention for the appellants, 
that the parties should continue in agreement up to the date of mo^ngfor 
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the deoi'ee. were to prevail, there was no necessity for inserting in the 
Code Section 375. We, accordingly, lield Karwppan v. Ramasami (l) tliat 
when it was shown thaT< a suit had boen adjusted by a lawful agreement, 
a decree must be passed in accordance with it and concurred in the deci¬ 
sion of the Bombay High Court in Ruttonseij Lalji v. Fooribai (2). 

Our attention is now drawn to the decision of the Calcutta High 
Court in Hara Suiidan Debi v. Kionara Dakkinessur jUalia (3). In that 
case the plaintiff claimed relief as against defendant No. 1, who was in 
possession of the property in dispute. Both those parties receded from 
the compromise and prayed that tlie suit might be dealt with on its merits, 
but defendant No. 2, who was not in possession, insisted on the agreement 
being enforced. It apoears further that the agreement provided for 
partitioning the property in suit among the members of the family, 
whilst defendant No. 1 had no beneficial interest in it, but held it as a 
trustee for certain idol. Thus, there were otber grounds on which the 
decree made under Section 375 was set aside and the observation made 
as to the construction of Section 375 could only be regarded as an obiter 
dictum. It was no doubt observed that Seciion 375 is but an amendment and 
modification of the corresponding Section of Act VIII of 1859, and that it 
did not auply to a case in which the parties conceroed, or some of them, 
declined to carry out the agreement before judgment was recorded, and in 
support of this view, it was pointed out that Section 375 allowed no appeal 
while, if a suit were brought for the specific performance of the agreement 
[107] and a decree obtained, an appeal would lie. In answer to this 
remark it may be observed that under Section 523 an order may be made 
specifically enforcing an agreement to refer a matter in dispute to arbi¬ 
tration and there too no appeal is allowed. The question whether or not 
a compromise had been agreed to, may have been considered so simple 
that the decision upon in might well be made cooclusive, especially as the 
parties entering into such an agreement pewdcwie lite would have distinct 
notice that there would be no appeal. 

We are still inclined to agree with the Bombay High Court that Sec¬ 
tion 375 was intended to meet cases in which the parties having once 
agreed subsequently fall out and that it was framed to provide an alterna¬ 
tive and a more expeditious remedy than a suit for specific performance. 
It will be observed that the section puts an adjustment by agreement upon 
the same footing as a satisfaction in whole or in part by paymeot. It 
does not seem open to question that a payment after suit brought would 
entitle the defendant to a decree pro tanto, and if he can rely on a 
payment, he is equally entitled to rely on an agreement or compromise. 

As to the English cases referred to on the subject— Fryer v. Gribble 
(4), Scully V. Lord Dundonald (5), Holt v. Jesse (6)—their result, as 
stated by the Bombay High Court, is that a simple agr-^emeot for the 
compromise of a suit may be enforced by an interlocutory application in 
the pending suit, but when the agreement goes beyond the subject-matter of 
the suit, the remedy is a bill for specific performance. This rule is extend¬ 
ed by Section 375 and the agreement is rendered enforceable even when it 
goes beyond the subject-matter of the suit in so far as it relates to it. 
This is only in accordance with the observation made in some of the 
English decisions. The intention of the Legislature, therefore, appears to 
us to have been to carry out, as far as possible, the policy of avoiding a 
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1885 multiplicity of suits and of determining all matters in controversy in a 

SEP. pending suit in that suit—(See also the Judicature Act, Section 24, 

-Clause 7). ^’or these reasons we still adhere to the opinion we expressed in 

Appel- Earuppan v. Bamasami (1). 

LATE It has however been urged by the appellants’ pleader that the agree- 

ClVIL. nienb recited in the petition of compromise was oral and that [108] it is 

— invalid and ineffectual to create a charge on the village, under Section 69 

9 M. 103. of Act IV of 1882. The intention of the parties to the agreement was, 
not tliat it should of itself create a charge on immoveable property, but 
only that it should create a right to obtain a decree by way of specific 
performance. It is in the nature of a preliminary contract intended to be 
perfected by another document, and we do not consider that it is inopera¬ 
tive under Act IV of 1882. 

As to the third contention, the case made out by the affidavits for 
the respondent is that, on the 7th February, he arranged with the persons 
acting for the minor that Bs. 4,500 should be paid for his benefit, that the 
minor’s claim should be renounced, that until the renunciation was 
communicated to the Court, the money should be deposited with one 
Sitarama Ayyar, and that after it was so communicated, it should be paid 
by Sitarama Ayyar, to those who acted for the minor; that on the 12th 
February the zamindar invited the respondent to arrange the whole matter 
with him, and offered to settle with the minor about his claim, and to put 
in a razinama admitting the whole of the respondent’s claim in the suit 
and making the zamindari security for it if the respondent paid him 
Rs. 4,500 and agreed to receive the decree amount in five instalments, and 
further undertook not to proceed in execution against bis body or that 
of bis son : that the respondent accepted the offer, that the razinama was 
then drawn up and signed by the zemindar and his son, that on the 23rd 
February it was brought to Madura, by Appasami Nayak, that it was then 
presented to the Subordinate Court by the pleaders of both parties and 
acknowledged by them, and that thereupon Rs. 4,600 was paid to Appa¬ 
sami Nayak for the zamindar. Manikam Ghetti, the respondent, has 
filed an affidavit to that effect, and it is supported by the affidavits of 
Balagurunatha Pillai, Alagappa Ghetty and Perya Karuppan'Chetti. It is 
supported further by the affidavit of Annamalai Chetti in regard to the 
remittance of Rs. 4,500 from Madras to Madura, and by the letters which 
then passed between Annamalai Ghetti and the respondent. 

On the other hand, the appellants’ case, as sought to be established 
by four affidavits, is that the terms of the compromise were settled with 
the zamindar’s manager, that the respondent agreed to fulfil the conditions 
referred to before the razinama was accepted by the High Court, that 
on the 25tih February the respondent [109] took a list of immoveable 
property to be attached to the razinama and asked the zamindar to sign 
it, that the zamindar refused to do so until the conditions were fulfilled, 
and that the respondent since nromised to get Rs. 60,000 from Eayapuram 
within one week when called upon to lend that sum according to bis 
agreement. Appasami Nayak, to whom the respondent states that he 
paid Rs. 4,500, produces a letter, dated 26th February, purporting to be 
signed by the respondent. It states that Rs. 64,500 will be paid through 
the Village Magistrate of Rayapuram and that Rs. 322^ are sent for the 
stamp. This letter is denied by the respondent. As to the affidavits 
filed for the appellants, it must be observed that some of them speak 
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of a proposal that the zamiiular and Ids son should exsouto a bond 
for Bs. 19,000. This is inoonsisbont with tlio terms of the razinama. 
Again, Appasami Nayak does nob distinctly deny that he received 
Rs. 4,500 (or the zamindar as a consideration for entering into the 
compromise. Nor is the statement that a list of immoveable property 
to be attached to the razinama was taken to the zamindar for his 
signature on the 25th February at all likely, for tiie razinama was 
presented to the Subordinate Court on the 23rd February, and the 
twenty-five villages seem to comprise the whole zamindari. Further, it is 
in the highest degree improbable that if the appellants' contention is bona 
fide, the petition of compromise would have been presented for transmission 
to this Court with the prayer that a decree should be passed in accordance 
with it. The story that the alleged conditions were not inserted in the 
razinama because they were not connected with the subject-matter of the 
suit is also unlikely, for the present contention is that the razinama^ was 
intended to have no legal force at all until these conditions were fulfilled. 

Judging from the affidavits the appellants’ contention does not appear 
to be free from suspicion, but the affidavits are nob sufficiently conclusive. 
As our decision under Section 375 will be final, we consider it proper to 
direct the Subordinate Judge to bake evidence and forward it to this Court 
with his opinion. He will also ascertain on which villages the debt was 
agreed to be a charge. We, accordingly, order the Subordinate Judge to 
try upon such evidence as the parties to this appeal may adduce, what was 
the real agreement made between the parties to this appeal in view to its 
adjustment. 

[110] And the Subordinate Judge is directed to submit his finding and 
the evidence thereon on the foregoing issue. 
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APPELLATE CIVIL. 

Before Mr. Justice Hutchins and Mr. Justice Parker. 


Logan [President of the Municipal Commission, Tellichetry), 

[Plaintiff) v. KUNJi [Defendant).*^ 

[30th and Slat October, 1885.] 

Small Cause Court Act, XIoflS65—Jurisdiction^Suit to recover Municipal Tax. 

A suit to recover a Municipal tax is not cognizable by a Small Cause Court 
ooQstituted under Act XI of 1865. 


This was a case referred to the High Court under Section 617 of the 
Code of Civil Procedure by the Acting District Judge of Tellicherry 
(L. Moore) at the request of the District Munsif of Tellicherry. 

The ease was stated by the District Munsif as follows. 

*' The Municipal Gommissiocers of Tellicherry, through their Presi¬ 
dent, the Collector of Malabar, sued the defendant for the recovery of 
Rs. 14-1-4, being the Municipal tax due by the defendant for the years 
1882, 1883 and 1884. The amount was due by the defendarit as tbe tax 
on houses and lands owned by the defendant within the Municipality. 

“ The defendant admits the legality of the assessment and his liability 
to pay the rate, but only pleads payment of the same. Tbe defendant 
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further pleads that the suit by the Municipality is not one cognizable bv 
the Court of Small C \usps. ^ 

" The Municipal Commissioners brought two other suits in the Subor¬ 
dinate Court of Tellicherry on its Small Cause side—suits 361 of 1885 and 
357 of 1885. The Subordinate Judge, Mr. Kunjan Menon, held that the 
suits were not in the nature of those cognizable by Courts of Small Causes 
and ordered the plaints to be returned. The plaint in 361 of 1885 was 
presented in niy Court on the Regular Side on the 22nrl June 1885 
I was of opinion [111] that the suit was one clearly falling under Section 6 
of Act XI of 1865. 1 held that I had no jurisdiction under Section 12 

of Act XI of 1865, and ordered the plaint to be returned. The plaintiff, 
the President of the Municipality, appealed against my order, and the 
District Judge, Mr. Moore, reversed my order, holding that the suit was 
not cognizable by a Small Cause Court. The other plaint 357 of 1885 
returned by the Subordina'e Judge is als > re presented in this Court. 
Though I am still of opinion that a suit by tlie Municipality for the 
arrears of tax is one cognizthle by the Small Gau^e Courts, I feel consi¬ 
derable doubt about the soundness of my view, as my appellate authority 
differed from me. 

"I think there is a-i implied contract between the citizens, the 
rate-payers, and liie Municipal Commissioners. The latter contracted to 
see to the general c jnservancy and sanitation, A-c., of r.he towns, and the 
former undertook to supply the latter with the necessary funds. The 
liability is c\st on the rate-payers by legislative enactments. Section 
161 of Act IV of 1884 recognized the privilege of the Municipality to 
enforce the liabilities of tlio tax-payers by suits before competent Civil 
Courts. Suits to enforce the liability under implied or constructive con¬ 
tracts are cognizable by Courts of Small Causes—see cases reported in 5 
M.H.C.R. -200: 12 W.R. 372:10 Bom. H.C.R. 21; I.L.R. 4 Bom. 321; 
I.L.R. 3 All. 67; I.L.R. 4 All. 19; I.L.R. 4 All. 6; I.L.R. 2 All. 671; 
I.L.R. 8 Mad. 277. 

Suits to recover tax illegally levied by the Municipality, &c., are 
cognizable by Courts of Small Causes—I.L.R. 1 Ma J. 159 and 14 W.R. 
248 .^^ 

The case in I.L.R. 2 Mad. 146, relied on by the Subordinate 
Judge and the District Judge, in my humble opinion, does not apply, for 
the right of the inaradar to collect the proprietary dues referred to there¬ 
in was not admitted there, and consequently the liability of the defendants 
was not determined. 

I had many suits by the Municipality against the tax-payers on 
the Small Cause side of the Munsif’s jurisdiction. I disposed of them as 
Small Cause suits. The suit 396 of 1885 is still pending in my Court on 
the Small Cause side, and there will bj many more cases of such nature. 
I, therefore, deem it necessary to refer the question for the decision of 
the Honorable the Judges of the High Court. 

The question is one of general importance. 

[ll2j The question, I respectfully beg to submic, for the decision 
of the Honorable the Judges of the High Court, is ‘whether a suit by the 
Municipal Commissioners for the recovery of Municipal tax is one 
cognizable by Courts of Small Causes.’ ” 

Counsel were not instructed. 

JUDGMENT. 

The judgment of the Court (Hutchins and PARKER, JJ.) was 
delivered by 
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Hutchins, J*—The question aubmitted is whethei' n suit by Muni¬ 
cipal Commissioners for tlm recovery of Municipal tax is one cognizable 
bv a Court of Small Causes. Tlia tax is not one due un.ier a oontract, 
either express or implied or constructivo. as supposed by the Distnct 
Munsif, but the obligation to pay is imposed on th« rato-uayer by law; 
nor is the suit one for daraago-i. Wo are of opinion that the suit is not 
cognizable by a Court of Small Causes. 
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Before Mr. Justice Muttnsami Aijuar and Mr. Justice Hutchins. 

SbthU {Appellant) v. VenkatrAMa {Responde^it). 

[2nd and 3rd October, 1885.] 

Cttni Procedure Code, Sections 5, 360, Ch. XX - Small Cause Coutf, Miifassal 
Insolvency jurisdiction. 

Under Section 360 of the Code of Civil Procedure, the Local Govornment 
caonob inv.sr.a Mufassal Small Cause C:.urt \y.ti the imolvency lUtisoicUon 

conferred c. Di 3 t^ic^ (Courts by Ch XX of the su.l 

of Section 5. Ch. XX does not extend to such Courts of Small Laufcs 

This was an appeal against an order of G. Eainasami Ayyar, Dis¬ 
trict Munsif of Eumbakonam, passed in a Small Cause suit declaring one 
Venkatrama Ayyan. a judgment-debtor, an insolvent, and appointing a 

receiver under Oh. XX of the Code of Civil Procedure. 

The appeal was made by Sebhu Ammal, creditor No. 6, who onnoaed 

the applicatioD on the ground that the insolvent had been guilty of bad 

[113] This creditor also presented a petition under Section 622 of 
the Code against the same order on the ground that the Court had no 

jurisdiction to pass it. 

Bhashyam Ayyangar, for appellant. 

Krishna Ran, for respondent. , 

The facts necessary for the purpose of this report appear from tne 

■judgment of the Court iMuttusami Ayyar and HutCHINS, JdJ. 

JUDGMENT. 

The Government Notification of 17th October 1877 invested the 

Courts of all Subordinate Judges and District Munsifs m 

with the powers conferred on District Courts by Chapter XX of ‘he Code 

Ti Civil Procedure. In the Proceedings of Goveromont which directed 

the publication of this Notification (17th October 1877, No. 24^), there 
are sle expressions tending to show that they may have had m view 

insolvent applications by parties arrested under any th^Small 

■Munsif, whether in a regular suit or under a decree 
Cause side of his Court, but this is not very clear and the Notificat on itself 
does not sav so. We must assume that the Government only intended 
to exercise such powers as it possessed ; and if the Notification went be¬ 
yond those powers, it would, to that extent, be ultra v^re$ and of no legal 

effect whatever. 


• Appeal egaiDBt Order 94 of 1886. 
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Section 360 of the Code then in force empowered the Local Govern¬ 
ment to invest any Court other than a District Court with the powers 
conferred on District Courts by the preceding sections of Chapter XX. 
and provided tliac any Court so invested may entertain an application to 
be declared an insolvent by any person arrested under its decrees. But 
Section 5 of the same Code declares that no section or chapter 
of the Code, other than those meotioned in the second schedule, shall 
extend to Courts of Small Causes. Neither Section 360 nor aiiy part 
of Chapter XX of the Code was then to be found in Schedule II, and it 
follows tbatoD the date of the Notification the Government had no authority 
to apply Section 360 to Courts of Small Causes or under that section to 
confer aoy powers on such Courts. Subordinate Judges and District 
Munsifs are Courts of Small Causes constituted under Act XI of 1865 
when exercising their Small Cause jurisdiction. 

We hold therefore that the Government did not intend by their 

Notification to give authority to a District Munsif in the exercise of his 

Small Causa jurisdiction to entertain netitions of insolvency; and also 

that, if they did intend to confer such [114] authority, their Notification 

is to that extent invalid. The latter conclusion has been arrived at by 

the High Court of Bombay on the same ground. Lallv, Ganesh v. Ranckhod 
Kahandas. (1) 

The proceedings of the District Munsif in this case must be quashed 
as without jurisdiction. The judgment-debtor must pay the costs of this 
appeal as well as the appellant’s costs in the Munsif’s Court. The revision 
petition. No. 180 of 1885, will be simply dismissed. The order of the 
District Munsif was one made under Section 351, and therefore an] appeal 
lay to this Court under Section 588, Clause (17) and 589. In such an 
appeal it is open to the appellant to take the preliminary objection that 
the Court had no jurisdiction to make such an order. 


9 H. 114. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Hutchins. 


ChenchAMMA (Defendant No. 4), Appellant v. SUBBAYA AND ANOXHBB 

(Plainti^ and Defendant No. 3), Respondents."^' 

[I4th and 22nd September, 1885.] 

HinduLo/iv—IllaUiin custoni— Status of son-in-law-^ Co-parccnary—Survivorship~“PTOof 
of special custom. 

Although an illatam son-in-law and a son adopted into the same family Boay 
live in commeosality, neither they nor their descendants caa. in the absence of 
proof of oustozn, be treated as Hindu oo-parceners having the right of survivor¬ 
ship, 

[R., 17 M. 48 (49); 3 M.L.J. 239.] 

This was an appeal from the decree of L, A. Campbell, District 
Judge of Nellore, confirming the decree of V. Kama Ayyar, Acting District 
Munsif of Ongole, in suit 571 of 1882. 

The facts necessary for the purpose of this report appear from the 
j udgments of the Court (Md ttusami Ayyar and HutchiNS, JJ.). 

* Second Appeal 994 of 1884. 

(1) 2 B. 641. 
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Mr, Wedderbumt for appellant. 

Bamaohandra Bau Sahib, for respondents. 

JUDGMENTS. 

Muttusami AyyAK, J. —Both parties to this second appeal derive 
their olaim from one Nalluri Ramanappa. He pave his daughter 
Mangammain marriage to one Ala Ayanna and admitted [115] him into his 
family as illatam son-in-law. Subsequently, Ramanappa' adopted one 
Venkataramanappa. Ala Ayanna had by Mangamma a son named Ramudu 
and a daughter named Sitamma. Venkataramanappa married Sitamraa 
and bad by her a son named Punnaya and a daughter named Cbenchamma 
who is the appellant before us. On Mangamma’s death, Ala Ayanna 
married another wife, and, in consequence of this marriage, a disagree¬ 
ment arose between him and the other members of the family. Thereupon, 
Ala Ayanna left the family with his second wife, but, before doing so, he 
renounced bis illatam rights, with the consent of the rest of the family, in 
favour of his son Ramudu. It is found by the Judge that Ramudu, the son 
of Ayanna, enjoyed, in commensality with Venkataramanappa, the property 
belonging to the family, and to this finding no objection has been taken. 
Ramudu and Venkataramanappa died first, and Punnaya, Venkatarama- 
nappa’s son, died afterwards. Sitaramudu, the son of Ramudu, and 
Cbenchamma, the sister of Punnaya, and Ala Ayanna are the only mem¬ 
bers of the family now alive. In October 1881, the respondent No. 1 
purchased the land in suit, which admittedly belonged to the family, 
from the guardian of Sitaramudu, who is a minor, and brought this suit 
to recover possession. Both the Lower Courts upheld the purchase 
and considered that, as the sole surviving male co-parcener of the joint 
family, the minor Sitaramudu was entitled to the whole property. It 
was urged in second appeal that Ayanna having separated from his 
father-in-law, he could not assign his illatam right bo his son, and that, 
even if it was assignable, Venkatairamanappa’s adoption put an end to 
that right. When the second appeal came on for disposal on the 9bh 
March last, three issues were referred for trial with reference to the 
customary law, viz., (l) What share is taken by an illatam son-in-law 
in competition with an adopted son? (2) Whether there can be union 
between an adopted son and an illatam son-in-law or the son of an 
illatam son-in-law ? (3) Whether an illatam son-in-law inherits from an 
adopted son’s son. Bub neither of the parties produced evidence of usage 
in regard to any of these points. 

Ala Ayanna was taken as illatam son-in-law before Venkatarama¬ 
nappa was adopted, and, in the absence of evidence in regard to any 
special usage, I do not see my way to hold that the adoption could divest 
any interest which had already vested in Ayanna. Nor do I see any 
ground for the contention that it was not [116] competent bo Ayanna to re¬ 
nounce bis illatam right in favour of his own son. It is found by the District 
Munsif that this renunciation was made with the consent of the rest of the 
family, and the Judge has adopted the finding. As an illatam son-in-law 
and the natural son share equally, wo see no reason to think that the 
adopted son could be io a better position than the natural son. The 
question which remains to be considered is whether, when an illatam son- 
in-law and an adopted son live in commensality, they are to be regarded 
as co-parceners. The right of survivorship is an incident under Hindu 
Law of co-parcenary, which is only possible between the male descendants 
of a common paternal ancestor, and in the absence of proof that it is also 
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!in incident of the illatam custonn, we are unable to treat it as such, for 
the custom derogates from the Hindu law, and the extent to which it does 
so must be proved like any other fact when it is disputed. We can 
therefore, only uphold the sale to respondent No. 1 to the extent of Sita- 
ramudu's share, and decree to him possession of a moieiy of the land in 
suit. I would modify the decrees of the Lower Courts accordingly and 
award proportionate costs. 

Hutchins, J.—The sole question is vvhether the lands in dispute 
belonged bo the appellant, Chenchamma, or to the minor Sitaramudu, 
whose rights have been asdgne 1 to the plaintiff, now respondent No. 1, 
or bo both, and if to both, in what shares. 

On the findings, we must take it that the minor has succeeded to all 
the illatam rights of bis grandfather, Ala Ayanna. Both the Courts 
below agree that Ala .^yanna’s evidence may be implicitly relied on: he 
became affiliated to Nalluri Ramanaopa as illatam, and his account is 
that some time after Ramanapoa’s death, his wife, the daughter of 
Ramanappa, having died and ho having married again, he was asked by 
Chenchamma’s father—an a looted son of Ramanappa with whom till 
then he had lived in commeesality—bo relinquish his illatam right to his 
son Ramudu and quit the Nalluri family, and that he did so accordingly. 
It follows that, whatever right to the property in dispute was formerly 
vested in Ala Ayanna, was transferred to Ramudu with the assent of 
Chenchamma’s father, and Chenchamma herself cannot question the 
validity of the transfer. The rights of Ramudu have now passed to his 
son, the minor Sitaramudu, by inheritance. So it has been found, and 
oven if the finding is not indisputable as it seems to [117] me to be, it has 
become conclusive by appellant’s failure to object to it. 

Thus all the illatam rights formerly vested in Ayanna are now vested 
in his grandson Sitaramudu, and we have next to see in wbat those 
rights consisted with regard to this particular property. After Rama* 
nappa’s death, when his illatam son-in-law and his adopted son lived in 
commensality, were they Hindu co-parceners to all intents and for all 
purposes, or joint tenants, or tenants in commoti ? Whatever their true 
relation, it must be remembered that Ramudu took exactly his father's 
place by mutual consent and the very same relation, and no other, was 
continued between Cbenchamma’s fatlier and Ramudu. 

The learned Coun-sel for the appellant maintains that they were not 
co-parceners, but joint tenants. His contention is that Ramudu having 
predeceased Cbenchamma’s brother, Punnaya, the former’s rights did not 
pass to his son by representation, as would have been the case if they had 
been true co-parceners, but to the other joint tenant, Punnaya, by survi¬ 
vorship. He overlooked, however, that the original co-parcenary or joint 
tenancy was between Ramudu and Punnaya’s father, and that no interest 
could have passed even to Punnaya himself except upon the principle that 
the son represents the father. Yet there is no doubt that the interest of 
Punnaya’s father devolved on Punnaya himself and the patta was for many 
years in his name. 

Bub I see no reason why Ramudu and Punnaya’s father should be 
supposed to have been joint tenants, and, in the absence of evidence on the 
third issue remicted, I do not see my way to holding that they wer® 
fully co-parceners. It seems to me that they were merely tenants m 
common if they were not co-parceners, and HanurnantawMCL v. Bnwf 
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Eeddi (1) is an authority for saying that Ramiidu’s share was a full 
moiety. It follows that the minor’s sliare, now convoyed to respondent 
No. 1, was also a moiety and the decree in his favour must be modified 
accordingly. 

Although the respondent No. 1 brought his suit in ejectment and has 
only proved a title to partition, there is no reason why tlie decree should 
not run as for the delivery up of half tlie land. I agree that tlie costs 
should be borne throughout proportionately. 
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[118] APPELLATE CIVIL. 

Before Mr. Justice Kernan, Offg. Chief Justice, and 

Mr. Justice Hutchins. 


EraJABI (Plaintiff) v. MataN (Defendant).* 

[llth and 29th September, 1885]. 

Village Munsif-Civil Jurisdiction -Limitation of suits— Regulation IV of 1816, iVdion 
b—Limitation Act, 1877, Sechon6. 

Section 5 of Regulation IV of 1816, which prohibits Village Munsifs from 
trying any suit cognizable by them, uoless {inter alia\ iheoavise of aatioo has arisen 
within twelve years previous to the institution of such suit, does noi* exclude 
such suits from the operation of the ludian Limitation Act, 1877, 

[R., 20 B. 543 (547) ; IL M. 220 (229) (F.B.)=12 Ind. Jur. 49 ; 4 N.L.R. 184 (186).] 

This was a case referred to the High Court by W. P. Austin, District 
Judge of North Malabar. 

The facts appear sufficiently for the purpose of this report from the 
judgment of the Court (Kernan, Officiating C.J., and Hutchins, J.)- 
Counsel were not instructed. 

JUDGMENT. 

Hutchins, J.—In fnis case the plaintiff sued before the Village 
Munsif of Mvlanjenmom to recover a sum of money due on a bond. 
According to the contract, and as stated in the plaint itself, the money 
accrued due and the cause of action arose on the 14th November 1880. 

The time limited for such a suit by Article 66, Schedule II of the Limi¬ 
tation Act, is three years from that date, bur> the plaint was not presented 
till on or after 17th November 1884. Without noticing that the suit was 
barred, the Village Munsif took cognizance of it and has passed a decree in 
the plaintiff’s favour. 

It is possible that the Village Munsif was under the impression that 
the Limitation Act of 1877 did not apply to his Court, and that under 
Clause 2. Section 5 of Regulation IV of 1816. he was only bound to see 
that the cause of action had arisen within twelve years before suit 
bub he does not appear to have considered the poinb. Section 4 of the 
Limitation Act plainly says that every suit [ 119 ] instifuted after the 
prescribed period shall be dismissed. The language is quite general, and 
the Act applies to the whole of British India and to all suits instituted 
therein. It is expressly provided in the Code of Civil Procedure, Sectioti 6, 
that nothing therein shall affect the jurisdiction or procedure of Village 
Munsifs, but no such exception is to be found in the Li mitation Act. _ 

• Civil Revision Case 158 of 1885. 

(1) 4 M- 272. 
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It is tme that Section 6 of the Limitation Act provides that nothing 
contained in the Act shall alter or affect a period specially prescribed bv 
any special or local law for any suit, appeal or application, but Section^ 
Regulation IV of 1816, can hardly be said to prescribe a period of limit¬ 
ation for any particular suit or class of suits. It simply prohibits a Village 
Munsi'f from taking cognizance of any suit, whatever its nature, unless the 
cause of action has arisen within twelve years. It would be unreason¬ 
able to suppose that, when prescribing different periods of limitation for 
different suits according to their nature, the Legislature intended to pre¬ 
serve a rule of limitation applicable only to a particular class of tribunals, 
and which would entirely defeat their object in regard to all suits which 
might be brought before such tribunals. 

We set aside the decree passed by the Village Munsif, direct him to 
exercise his jurisdiction and consider the question of limitation, and 
whether there are any circumstances sufBcient under the law to save the 
claim from limitation. 


9 H. 119. 

APPELLATE CIVIL. 

Before Mr. Justice Kernan, Offg. Chief Justice, Mr. Justice 

Hutchins, and Mr. Justice Parker. 

Kadar {Defendant No. 2), Appellant v. Ismail {Plaintif), Respondent^ 

[9th September and 20th October, 1885.] 

Registration Act, Sectio7i 50 —Registered purchaser —Notice of prior contract to sell. 

The words ‘ ‘ former park of this section ” used in the second paragraph of Sec¬ 
tion 50 of the Registration Act, 1877, refer to the whole preceding portion of the 
section : 

Held, therefore, that a registered purchaser of land, who bought with notice 
of a prior unregistered contract by his vendor to convey to the plaintiff, could 
not resist a suit for specific performance on the plea of registration. 

tF,. 13 M.324 (331): R., 12 M. 148 (165) (F.B.) ; 12 M. 506 (508),] 

[120] This was an appeal from the decree of C. Ramachandra 
Ayyar, Subordinate Judge of Madura (Bast), confirming the decree of 
A. Kuppusami Ayyangar, Acting Additional Munsif of Madura, in suit 
126 of 1884. 

The plaintiff, Kaji Shaik Kaji Ismail, sued (l) Husain Bibi, 
(2) Kadar Padsha, and (3) Muhammad Ali to obtain a decree cancelling 
the sale-deed of a house executed by defendants Nos. 1 and 3 to defendant 
No. 2, and directing defendant No. 1 to execute a conveyance of the said 
house to plaintiff and for possession thereof. 

The plaintiff alleged that, on the i7th May 1883, defendant 
No. 1 agreed to sell the house to him for Rs. 275, from which sum certain 
prior debts were to be deducted, and that in breach of such agreement 

she, jointly with defendant No. 3, fraudulently sold tbe house to defendant 

No. 2. 

Defendant No. 1 denied the alleged agreement. Defendant No. 3 
pleaded that he was not aware of the agreement and that he had obtamw 
a registered sale-deed on the 2l8t of May 1883 and paid Rs. 250 to nis 
vendors. _ 


* Second Appeal 221 of 1885. 
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Defendant No. 3 was ex parte. 

The Munsif found that defendant No. 1 had orally agreed to sell tlio 
house to the plaintiff on the 17th or 18th May. that defendant No. 2 had 
notice of this agreement, tliatliis purchase was not bona fide, and that plaint¬ 
iff was entitled to specific performance of the agreement alleged in the 
plaint with costs against defendant No. 1. 

Defendant No. 2 appealed. 

On appeal, the Subordinate Judge found that the agreement by defend¬ 
ant No. 1 to sell had been reduced into writing in the form of a receipt 
(exhibit F), which was as follows:— 

Receipt granted by Husain Bihi Ammal, widow of Shaik Imam 
Sahib, living in the East Masi Street, Madura, to Shaik Ismail Sahib of 
the same place on the 17th May 1883. 

As it has been settled that I should sell you the house belonging 
to me for Rs. 275, and as I have agreed to sell the same by receiving the 
balance after deducting from the said amount the sum due to you and to 
your younger paternal uncle, Kadumiya Sahib, I have received in advance 
one rupee for my subsistence and three rupees for purchasing stamp 
paper. For this sum of four rupees you are to hold this as a receipt.” 

[121] The Subordinate Judge held that, under Section 27, Clause (6) 
of the Specific Relief Act, the plaintiff was entitled to specific performance 
of this agreement. 

Defendant No. 2 appealed. 

Bkashyam Ayyangar, for appellant.—But for Sections 48 and 50 of the 
Registration Act, a purchaser with notice would take subject to the prior 
contract ; but this Court has held that the equitable doctrine of notice 
has been rejected in earlier Registration Acts —Nallappa v. Ibram (l), 
Madar v. Subbarayalu (2), Mutkanna v. Alibeg (3). By reviewing the 
history of legislation as to registration, the Court was led to the conclusion 
that notice was immaterial. The Specific Relief Act. Section 27, does not 
affect the Registration Act (see Section 4). 

IKernan,^ Offg. O.J. —The Registi-ation Act gives the registered 
document priority. The Specific Relief Act then introduces a new element 
by which the registered holder with notice is bound ; that does not affect 
the operation of the Registration Act). 

The Specific Relief Act was passed first, but the Registration Act came 
into operation first. 

Section 91 of the Trusts Act, which makes a purchaser with notice a 
trustee in certain cases is similarly limited in its operation, and the 
Transfer of Property Act also saves the operation of the Registration Act 
[Section 2, Clause (a).] 

Further, Section 50 of the Registration Act refers firstly to documents 
which take priority if registered, and secondly to all unregistered docu¬ 
ments with two exceptions (decree or order) which are postponed to the 
former. Then from the privileged class of registered documents, certain 
documents are excepted, viz., those mentioned in clauses (e), (/), ig), {h), (i) 
of Section 17 and (a), (6) of Section 18. If the agreement here, which 
comes under Clause (^) of Section 17 had been registered, it could have 
gained no priority. 

If the words'* former part of the section’’mean all that proceeds, 
then there is redundancy, for decrees and ordera have already been dealt 
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wit.h. and decrees or orders are the documenta referred to in Clause (i) of 

Section 17. .*n,, , ^ ^ iu* f •* 

But there will be no redundancy if the former part of this section 

is taken to refer to the enacting portion only of the preceding paragraph. 

[122] The reason for the existence of the second paragraph of 
Section 50 may be that, if the provisions were included in the first para¬ 
graph, the sentence would be too long and complicated. 

Hon Subramanya Ayyar, for respondent.—The contention is not 
that a document required to be registered shaU operate if unregistered, 
but that although defendant has a registered document >3 en¬ 

titled to specific relief. A fraudulent conveyance, though valid between 
parties, maybe invalid against a third party—Transfer of Property Act, 

Section 53. , , ^ ^ l 

A registered document can be impeached on the ground of fraud ; why 

not on the ground of notice ? i i -lu / a it 

Section 50 of the Registration Act does not deal with fraud, if the 

Specific Relief Act intended that relief should not be granted against a 

registered purchaser, it would have said so. 

Former decisions of this Court only deal with rival conveyances. In 

construing Section 50. there is a difficulty in either case. Former part does 

Title by specific performance is acquired by the decree, therefore on 
getting this' decree plaintiff is not affected by the registered conveyance. 
The only person protected by Section 53 of the Transfer of Property 

Act is a /idc purchaser. i «. 

Bkashyam Ayyangar.— Section 53 does not apply; plaintiff is not a 
prior^lajiste-ea ^ j _ HuiCHlNS and PARKER, JJ.) 

delivered the following 

JUDGMENTS. 

Kbrnan, 0£fg. C. J.—The facts of this case are sufficiently stated 

in the judgments of my learned coUeagues. . m ihat 

Eeadiog Section 50 of the Eegistration Act, I am not able to sm tha 

there is any ambiguity, patent or latent, in the language u^d, and we 

must take the meaning to be that which is plainly expressed there y, 

graph refers not to the whole of the ° d to htvl 

mrtion of it which mentions the documents that are declared 

priority by registration, that is, as far as the figure 18. My aD3w®^“ ^ 

a gumen/is ^at the second paragraph refers in tt 

of the former part of the section. The words used are _ 

former part of this section, &o.;” the words portion of the forme par 

is contended that the use of the words “ former “’^“4 

that a contrast has been drawn by the section between 

a latter part (not expressed), and that the ^p'^”®'' P®'f. (not 

ments which have priority by registration, and that ^®„P; jg *9 
expressed but understood) refers to unregistered documents. Ibis 

it anpears to me, a forced construction. . ^ which is 

Is not the contrast satisfied by treating th^ ^^the second 

a complete sentence, as the “ former part ” of the section and the seco 

paragraph as the latter part ? 
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Moreover, the construction would seem to be impossible, as the 
whole of the first paragraph of the aeation is only one sentence, which 
must be read in its entirety before the sentence and the meaning of it is 
complete. 

It is sought to make the true reading thus, after 18 insert the words, 
not being, cases, &o.” 

But why should the language of the Act be thus displaced or trans¬ 
posed and new language introduced % It does not anpear necessary to do 
so in order to effectuate any intention of the Legislature apparent from 
what is the plain meaning of the language used. 

It is true that if the words “ former part ” of this section apply to the 
whole section, then the documents mentioned in the second paragraph, 
though not registered, will not have their priority affected by registered 
deeds. It is contended that this was not the meaning of the Legislature. 

The argument, I believe, is that, if all the documents referred to in the 
second paragraph of the section are omitted, there will be many unregis¬ 
tered documents not affected by registered documents. 

I cannot see this is any answer, as the question is what is the mean¬ 
ing of the Legislature expressed by the language they have used. The 
plain meaning of the section appears to be the words former part ” of 
this section refer to so much of the section as consists of the one 
sentence as the first paragraph. The draftsman has adopted this very 
form of expression “former part of this section” in the proviso to Section 17. 
Giving the language of the second paragraph its ordinary construction, it 
means that those documents mentioned in it are to be considered as if the 
former part of the section had not been enacted. 

[124] The language, “ nothing in the former part, &c.” shows that it 
was intended that these excepted documents were not to be treated as 
unregistered documents for the purpose of the former part of that section. 

The result of the construction contended for by the appellant would 
be that all the excepted documents, vtz., " leases, &c ,” mentioned in the 
second paragraph of Section 50, would be placed under a double disadvan¬ 
tage— 

(1) they would not be allowed any priority by registration over 
unregistered documents, and 

(2) they should be registered or they would be postponed to regis¬ 

tered documents. Practically these documents would be 
compulsorily registrable ” in order to save them from regis¬ 
tered documents. 

In the present case and such like cases there would be the further 
.disadvantage that the plaintiff would have to register his contract which 
is excepted under (A), and would have to register his conveyance also when 
be got it. 

As the Court is now unanimous in deciding that the defendant’s 
registered conveyance does not take priority of the contract sued on by 
the plaintiff under the Registration Act, it is clear that Section 4 of the 
Specific Belief Act does not apply, and that a decree was rightly made for 
the plaintiff by the lower Courts. 

I would dismiss the appeal with co^ts. 

Hutchins, J. —The respondent brought this suit to enforce the 
■fipeoifio performance of an agreement to sell a house. Defendant No. 1 
was the former owner. Defendant No. 2 and appellant is a purchaser, 
with notice of the agreement in respondent’s favour under a registered 
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conveyance. The appellant may or may not have obtained possession j 
the respondent certainly did not. 

In both the Courts below a decree has been passed in the respondent’s 
favour. The Munsif treated the agreement as an oral agreement, bhtr 
upheld it upon the authority of Chunder Nath Roy v. Bkoyrub Ghunder, 
Suriiui Boy (l). The Subordinate Judge found th>it it had been reduced 
to writing in the receipt F, upon which an agreement stamp and penalty 
have been levied accordingly. He pointed out, in his judgment, that the 
Calcutta cases [and the same remark applies to the Bombay cases—includ¬ 
ing [125] Waman Ramckandra v. Dhondiba Krishnaji (2)] proceed upon the 
notion that notice of a prior unregistered document prevents the holder of 
subsequent conveyance from setting it up, although he may have had it 
registered, and that is a doctrine which this Court has more than once 
declined to follow—5 Mad. 73; 6 Mad. 88 ; 8 Mad. 167 ; S.A. 221 
of 18S5. He held, however, that the agreement F fell under the exceptional 
clause (h) in Section 17 of the Registration Act. 1877, and was, thereforCr 
exempted from the operation of Section 60 of that Act by its second clause. 

Assuming the agreement to be an oral one, it has not been 
accompanied or followed by delivery of possession, and, under Section 48 
of the Registration Act, it must give place to the registered instrument, 
unless there is anything in the respondent’s argument that agreements 
for sale are to be specifically performed without reference to the Regis¬ 
tration Act. . u • 

We all consider, however, that the Subordinate Judge was right in- 

holding that the agreement had been reduced to writing. The only object 
of inserting in the receipt all the terms of the agreement—the settlement 
of the price and the consequent promise to sell on payment of the balance, 
deducting two prior charges which the respondent already held on the 
premises—was to have those terms embodied in a writing. The Subor¬ 
dinate Judge was therefore right in treating the respondent as the holder 
of an unregistered document, creating a right to obtain a conveyance for 
a sum exceeding Rs. 100, and falling under Clause (fe) of Section 17 of the 

Registration Act. ^ • tu* 

The next question is whether he was also right in treating tbie 

document as wholly exempted from Section 60 of the Act by its second 
clause. The contention, on the other side, is that this second clause, 
exempting certain documents from the former part of this section, refers 
not to the whole of the first clause of the section, bub only to the 
of the two categories of documents with which the first clause deals. Ihe 
argument is ingenious and there is certainly much to be said in its favour. 

Section 60 of the Act of 1871 consisted simply of one clause ana 
an explanation. The second clause is an interpolation and in 
the draftsman may have regarded the old existing clause [426] as 
section and have referred to the former part of the clause as the to- 
mer part of this section. The first clause is even now the only enac B 
part of this section ; the second clause merely contains a proviso 
tion. Grammatically “ the former part of this section” seems bar 

equivalent to “ the whole preceding part.” ^ ^ 

Former and latter are expressions usually applied to distingm 

the first and second of two things, both mentioned just 

the first clause is not divided into two distinct sentences, still it ^ 

mention and set in apposition two thin gs, and the words the former^ ^ 

(1) 10 0. 250. (2) 4 B. 126. 
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of this section " would have a reasonable meaning if they are restricted to 
ihe former of these two things. There is. first, a class of documents to 
which priority is given, and next another class which are postponed to the 
first class. The first class comprises all documents mentioned in clauses (a), 
(6), (c), id) of Section 17 or in clauses (a) and {h) of Section 18. Now, if we 
turn to Section 17 we find that {b) and (c) are genend clauses, which but for 
B. special ex'^mption would include all the documents mentioned in the second 
43 lause of Section 60. It seems natural that the same Act, which in 
Section 17 had said that the clauses (61 and (c) should not include these 
exempted documents, should maintain just that very exemption and no 
other in Section 50. In other words, read as the appellant would read it, 
the second clause of Section 50 merely repeats the very same qualifications 
which had been enacted before in Section 17. The very documents which 
Section 17 declares must be registered are given priority, l)ut certain 
other ilocuments which come under the general terms of Section 17. but 
are exceptionally declared to be optionally regisf.rable, are also ex'^epted 
from the general words which would have otherwise given tiiem priority. 
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The second category of documents, viz., those which ar^ postponed bo 
the first class, comprise-^ “ ever// unregistered document relating to tlie 
same property aod not being a decree or order.” Now, if the exemption 
made in the second clause is to apply to ibis class as well as to the first 
class of documents, the second class is cut down frona a category includ¬ 
ing every document not duly regis'-ered with tlie solitary exception of a 
decree or order to one svith miny exceo^ions, i iz., first, a decree or order 
expressly excepted in the first paragraph and next, those numerous 
documents exempted by the second paragraph : and one of these 
exempted documents is itself a decree or order [clause (i)J. so that a 
decree or order is needlessly repeated. 

[127] The iaberprebabion for which biie aupsllant contends gives 
some meaning to the words “ the former part of this section” and also 
to the words, “not being a decree or order ” and it also appears to be in 
harmony with the whole enactment According to it no document would 
obtain priority to a decree or order merely by virtue of its registration— 
the reasonableness of this is obvious enough—bub every other unregistered 
document, except a decree or order, would be liable to be defeated by 
certain favoured documents, the registration of which had been made 
compulsory under Section 17 or was to be specially encouraged. It seems 
difficult bo conjecture why the holder of a registered conveyance should 
be allowed to defeat one who has long been in possession under an 
unregistered conveyance, but nob one who has merely obtained an agree¬ 
ment to sell. 

It has, however, now been pointed out to me by the learned Chief 
Justice that the very same words “ the former part of this section ” occur 
in tue proviso to Section 17, where they certtinly refer to all the preced¬ 
ing part of the section. The same meaning should therefore bo given to 
them, if poss ble, in all parts of the same enactment, and I therefore now 
.e.gr<ie that the appellant’s contention is unsound, and that the view taken 
by the Subordinate Judge is right. The whole foundation of the apoellant’s 
agrumenc therefore fails, and it becomes unnecessary to consider the further 
ijuestion whether, if his registered document gave him priority under 
.Section 50, the Specific Rslief Act would take it away. Upon that point 
.1 will not now say more than that 1 cannot agree that the competition 
would be between the decree, to which, it is assumed, the respondeat is 
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entitled, and the appellant’s document. It seems to me that the com¬ 
petition must be between the two documents, for the very question before 
us is whether respondout is entitled to a decree on his contract, or whether 
that contract has been defeated and made of no effect by the registered 
conveyance. 

Parker, J.—The suit is to compel specific performance of the 
agreement of defendant No. 1 to sell plaintiff the plaint house. The 
agreement was reduced to writing on 17th May 1883 (exhibit F), but the 
document was not registered. Four days later—on 21st May 1883— 
defendant No. 1, together with defendant No. 3, executed a deed of sale 
in favour of defendant No. 2 (exhibit I), which deed was registered. It does 
not appear [128] that defendant No. 2 got possession. On 5th August 
the plaintiff brought this suit to compel specific performance as regards 
defendant No. 1, to cancel the sale-deed given by her to defendant No. 2, 
and for possession of the house. 

The District Munsif found that defendant No. 3 had no title in the 
bouse, and that the sale-deed of defendant No. 2, though registered, was- 
not bona fide. The Subordinate Judge generally concurred in that opinion 
and both the Courts decreed iu plaintiff’s favour. 

In second appeal it is urged that the Courts below have not followed 
the decisions in the Presidency with regard to the doctrine of notice; aud 
that under Section 50 of the Registration Act the registered conveyance 
of defendant No. 2 will take priority over plaintiff’s unregistered agree¬ 
ment. 

It is not denied that Section 27. Clause {h) of the Specific Relief Act,- 
gives plaintiff a general right to enforce specific performance as againsG 
defendant No. 2, but it is urged that the provisions of the Soecific Relief 
Act are controlled by the operatioo given to documents by the Registration 
Act (Section 4, Clause (c) of the Specific Relief Act), and that the rulings 
of this Court in Nailappn v. Ibram (1) and Madar v. Subbarayalui^) 
gives absolute priority to a subsequent re.ii3t0red deed, notwithstanding 
notice. 


4 

Section 50 of the Registration Act consists of two sentences and an 
explanation. The secood sentence runs as follows: '* Nothing in the for¬ 
mer part of this section applies to lease-* exempted under the proviso t 0 ‘ 
Section 17, or to the documents mentioned in clauses (e) — [1) of the same 
section.” According to the ordinary meaning of language the words 
“ former part of the section” would appear to refer to the first sentence of 
the section, in which case it would follow thatao agreement under Section 
17, Clause (6), would gain no advantage by being registered, and be under 
no disability from non-registration. But the learned pleader for the 
appellant has put forward a very ingenious argument to the effect that the 
words “ former part of this section ” do not refer to the whole of the pre¬ 
ceding sentence, but to the words “every document of the kind mentioned 
Clauses [a), {c),{d) of Section 17 and Glauses {a) and {b) of Section 1 

only. The argument is that this sentence in Section 60 divides documen 
into two classes, one [l29] privileged, the other unprivileged, and that t 
effect of the second sentence is to enact that the documents therein ine*^ 
tioned never can gain admission into the privileged class by the faol' ^ 
registration. . 

The second clause of Section 50 is, it must be admitted, 
awkwardly expressed, but it appears to me the meaning contended for 


11} 5 M. 73. 
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non-natural. I take the words “former part of this section” as being 
synonymous with “ preceding part ” or “ first clause of this section ” and 
cannot but regard this as more natural interpretation. If the LegUlaturo 
had intended to draw the distinction between the “former” and ‘latter” 
class of documents, nothing would have been easier than to say so in 
express terms. 

Independently however of this argument, I am not prepared to admit 
these two documents, exhibit F and exhibit I, are really brought into 
competition. Exhibit F does not of itself create any tide which will come 
into competition with the title of defendant No. 2 under exhibit I, hut ic 
creates a right to receive from defendant No. 1, or from the Court, a title 
which will do so. The plaintiff's right to succeed as against defendant 
No. 2 depends entirely upon his being able to show that he has a right 
to a decree for specific performance as against defendant No. 1. Such decree 
is a condition precedent, and though defendant No. 2 is joined in the same 
suit, this is a mere exception to the ordinary rule of pleading that a 
stranger is not a proper party to a suit for specific performance [vide 
Fry on Specific Performance, Sections 183—185). If the plaintiff can 
establish no such right, the title of defendant No. 2 is good and valid 
against all the world ; but if he can, it is the decree to that effect against 
defendant No. 1 (not the unenforced and perhaps unenforceable agreement 
F), which entitles him to further relief and makes defendant No. 2 ipso 
facto a trustee for plaintiff and hound to re-coovey to plaintiff the property 
which had passed to himself subject to the equity previously created by his 
vendor—see Section 91, Indian Trusts Act, II of 1882. Section 50 of the 
Begistration Act gives no priority to a registered conveyance over a 
decree; and as the decree declares defendant No. 2 a trustee bound to re- 
oonvey to plaintiff, the prior date of the sale-deed of defendant No. 2 
will avail him nothing. In other words I hold that the relief given to 
plaintiff as against defendant No. 2 is not given upon plaintiff’s prior but 
unregistered contract with defendant No. 1, but upon the contract [130] 
of trust which is by construction of law imposed upon defendant No. 2. 

On these grounds, therefore, I would dismiss this second appeal 
with costs. 
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APPELLATE CIVIL. 

Before Mr. Justice Kernan {Offg. Chief Justice) and 

Mr. Justice Parker. 


SUBBAYA {Petitioner) v. Yellamma and othees {BespoTidents).*' 

[22nd September, 1885.] 

Decree — Execution—Invalid sale —Possession given to purchaser^Restiluiion sought in 
execution by judgment-debtor—Remedy by suit. 

Certaio Uod having been attached in execution of a decree by a District Court, 
8, the representative of the judgment-debtor, preferred a claim to the land in his 
own right, which was rejected, and the land was subsequently sold to a stranger 
and the sale was confirmed on the 23rd February 1884. On the ?ame date the 
High Court, on appeal by 8, set aside the order rejecting his claim. 

The District Court, in ignorance of the order of the High Court, having subse¬ 
quently put the purchaser in possession of the land, 8 applied foe restitution : 


* Civil Revision Petition 29 of 1886. 
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Beld, that tbe order of the District Judge confirmiug the sale was passed 
without jarisdictiou, but that tbe District Judge had do power to restore posses* 
sion to S. 

This was a petition to the High Court under Section 622 of the Code 
of Civil Procedure against an order of W. F. Grahame, Acting District 
Judge of Cuddapah, rejecting an application by Voraganti Subbaya (a 
minor), representative of the judgment-debtor in salt No. 16 of 1876, to be 
put in possession of certain land which had been sold in execution of the 
decree in the said suit. 

The facts are fully set out in the judgment of the Court (KeRNAN, 
Offg. G.J., and Parker, J.). 

Ramachandra Razi Saheb, for petitioner. 

Krishnasami Chetti, for respondents. 

JUDGMENT. 

Kernan, Offg. C. J.—The plaintiff in suit 16 of 1876 obtained a 
decree against the defendant in that suit for Es. 5,617-12-0. The 
defendant died and his son was made narty to the suit, as representative 
of his father, and then that son died and his son, [131] the present 
petitioner, was made party to the suit, as representative of his grandfather, 
the original defendant. 

In June 1883, the decree-holder attached lands in Vontimitta and in 
certain villages in Proddatur taluk. The present petitioner filed an 
objection to the attachment and claimed the attached property as his 
own. That objection and claim wore disallowed by tbe District Judge by 
order, dated the 20th of August 1883. On the 6th day of December 1883, 
the petitioner filed Civil Miscellaneous Appeal No. 162 of 1883 in the High 
Court against that order, and the High Court on the 22nd of February 
1884 reversed the order of the District Court of the 20th ofl August. In 
the meantime, the lauds attached were put up for sale and were 
purchased; and on the 22nfl February 1884, the same nay as the High 
Court set aside the order disallowing petitioner’s claim, the District Judge 
made an order confirming the sale. 

At the time the District Court made the order of the 22nd of 
February 1884, the District Judge was nob aware of the order of tbe High 
Court; nor does it appear which order was made first in point of time on 
the 22nd February. The purchaser appears to be a stranger to this 
suit; he paid bis purchase-money into Court and is a bona fide purchaser. 
On the 16th of August 1884, the petitioner filed in the District Court a 
petition No. 217 of 1884, praying that the attached lands might be given 
to, and put in possession of, the petitioner. The District Judge was 
referred to Sections 583—590, but said he did not see how they affected 
the case. He treaied the application as one to set aside the sale which 
had been confirmed and which, be was of opinion, could not be set aside, 
and dismissed petitioner’s petition. 

The petitioner now applies to this Court under Section 622 to revise 
the District Judge’s order on the ground that he refused to exercise the 
authority vested in him to r’store petitioner to possession under the 
order of the High Court and on the ground that the confirmation only 
was made without jurisdiction. The petitioner also presented an appeal 
against the ord'^r as a question between the decree-holder and petitioner, 
parties to the suit, relating to execution. . fh 

The petitioner could not after the appeal order appeal against tae 
confirmation order under Section 588, as there was no maten 
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irregularity in publishing or conduoting the gale, Section 311, Proce¬ 
dure Code, and, as no application was made under that Section, neither 
[182] could the order for coiitirmation be set aside. Section 312 ; and, if 
the order of the District Judge disallowing petitioner’s objection wag 
valid, and if the confirmation order was valid, the sale should have become 
.absolute. But it was not necessary to set aside tlie confirmation order, 
as it was void and made without jurisdiction. Until reversed, the order 
of the District Judge of the 20th of August 1884 was valid ; but it was 
reversed by the order of the High Court of the 22nd February 1884, and 
from the time that order was pronounced, the order of the 20th August 
had no legal existence, and the District Judge had no jurisdiction to act 
on ib. If anyauthority was wanted on thispoint, seeBasnppav. Vuiidaya U). 

The order of reversal of the High Court and the order of confirmation 
being made on the same day, are subject to the rule that judicial proceed¬ 
ings are to be considered as taking place at the earliest period of the day 
on which they are done— Wrujht v. Milh (2). The law does not regard 
fractious of a day— R. v. St. Mnrij, Warwick (3). Lester v. Garlnvct (4). 
In Pugh V. Robinson (5) it is said that to avoid injust ice the dav is 
divisible; but in this case it seems to be impossible to a^cert-iin which 
order was made first on the 22nd of February 1884 ; and as one or other 
of the two orders must prevail, it is obvious that the order in reversal 
should. The fact that the District Judge and the purchaser were not on 
the 22nd February aware of the order in reversal, is not material,an'l their 
ignorance on the subject could not affect the reversal force of the order 
of the High Court. See Basnppn. y. Bwidnya (U. 

The purchaser bought while the app'^al was pending; under the 
ordinary rule t^e took subject to whatever would be the ultimate result of 
the decision in tlie pending appeal, whether he knew of the lU pendens or 
not— Pranjivan Govardhan Das v. Baju (6), Mnual Fruvnl v. S. Latchmi- 
devamma (7), Mina Kumari Bihee v Jojat SaW'mi Bihee (8). Section 583 
enables a party entitled to any benefit under a decree passed in anneal ^o 
apply to the Court that passed the decree appealed against, and that such 
Court shall proceed to execute the decree pas'^ed in appeal according to the 
rules prescribed for the execution of decrees in suit. 

[133] The appeal in this case was against an order : however Section 
590 provides that the same procedure prescribed in Chapter XLI, inz., 
Section 583, shall apply to appeals from orders. 

The petitioner was entitled under the appeal order to the benefit of 
having the sale and the confirming order treated by the District Judge as 
no longer of any valid legal existence, and to the benefit of being free from 
any further proceeding to caiTy out the sale or put the purchaser in 
possession. 

If the petitioner had at once carried out the order in aoneal before 
the Subordinate Judge, it cannot be doubted that no further proceed¬ 
ings to carry out the sale would have been taken. But the petitioner 
appears to have taken no steps to bring the appeal order to the notice of 
the Judge until the 16th of August 1884 when the petition was filed pray¬ 
ing for possession of the lands sold. In the meantime the purchaser got 
an order for confirmation. 

The purchaser thus obtained possession under the order of the Court, 
but such order was made after the order in appeal and was made without 
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jurisdiction. However he acted bona fide and paid his purchase-money and 
it has been pjjid ouc to the creditor. 

The petitioner might have applied to the District Court to stay the 
execution pending the sale, but did not do so, and be might, by diligence, 
after the appeal order was made, have prevented the sale certificate and the 
possession from being given to the purchaser; but he did not do so ; under 
such circumstances, if we had power to order the District Judge to deliver 
possession to the appellant (and if we had any discretion in the matter) we 
should be inclined to refuse to do so and to leave the appellant to assert 
bis title against tbe purchaser by a separate suit. However, we do not see 
that the District Judge had any jurisdiction or authority after posses¬ 
sion was given over to tbe purchaser (who is not one of the parties to the 
suit) to make an order on him to deliver up possession as prayed for by the 
appellant. If the plaintiff desires to assert bis rights, whatever they may 
be, he must proceed by senarate suit. 

We must therefore dismiss the appeal and revision petition with 
costs. 


9 M. 134 = 9 Ind. Jur. 423. 

[134] APPELLATE CIVIL. 

Before Mr. Justice Muttusanii Ayyar and Mr. Justice Hutchins. 

In re KOTA.* [SSth July, 1885.] 

Court-fees Act, Section 14, Schedule /, Articles 4, 5 - Review of judgment—Stamp duty 
—Ninety days — t07}i2mtatioyi of time. 

la computine the period of eiphtj-niDe days from tbe date of decree, within 
which an appiicatiuD for review of jud<roent may be presented on payment of 
half the fee leviable on the plaint or memorandum of appeal (under Articled of 
Schedule I of tbe Court-fees Act. IBTOf. the time during which the Court ie 
clostd 'or vacation cannot be excluded. 

[R., 15 C.L.J. 505 (507) =16 Ind. Gas. 455.3 

The question raised in this case was whether tbe petitioner was 
entitled to present a petition of review of judgment on payment of the 
Court-fee leviable under Article 5 of Schedule I of the Court-fees Act, 
after ninety days had elapsed from the date of the decree, on the ground 
that the Court was closed for two months, during which period the 
time had expired, the petition being presented on the re-opening of the 
Court. 

Mr. Wedderburn, for petitioner. 

The Court (Muttusami Aytar and HUTCHINS, JJ.) delivered the 
following 

JUDGMENTS. 

Hutchins, J.—I am clearly of opinion that the petitioner must pay 
the full stamp. I have already ruled in the Admission Court that Article* 
in the first schedule of the Court-fees Act must be construed strictly and 
cannot be modified by any argument from analogy, based on provision* 
contained in the law relating to limitation of suits, &o., and tbe same 
view was taken in Civil Miscellaneous Petition, No. 431 of 1884 , by the 
late Chief Justice and Mr. Justice Muttusami Ayyar, who held that tM 

* Civil Miscellaneous Petition 307 of 1686. 
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applicant for review must pay the full stamp, as the Court-fees Act did 
nob reoo^ize any allowance for the tim^ requisite to obtain a copy. 

fU nioetieth day from the date of the decree fell 

on the 23rd May during the Court vacation. The [i36] petition for 

been received then even if presented. It was 
presented on the day that the Court re-opened. It is therefore clearly in 
aT as limitation is concerned under Section 5 of the Limitation 
Act, iS77. But so was Miscellaneous Petition. No. 431 of 1884, under 
beotion 12 of the same Act, which declares that, for purposes of limita- 
tion.the time requisite for obtaining a copy shall be excluded. 

_ Ihe wording of the Court Fees Act. taken by itself, seems perfectly 

® ^ application is presented on or after the 

ninetieth day. it shall pay the same stamp as the plaint. Article 5 

reduces the fee by one-half if the application is presented before the 
ninetieth cay. It is perhaps not altogether without significance tnac the 
lull stamp IS put first as the rule, and the levy of half the scamp treated 

as a concession or exception ; but I do not wish to lay stress on that, for 
tne words are plain enough anyhow. 

In contending that the full stamp is not necessary, Mr. Wedder- 
burn relies on Section 377 of the first Code of Civil Procedure and on the 
^uli Bench decision of the High Court of Calcutta in Narayan Mandal v. 
Beni Madhab Sircor (1). and be argues that the Limitation Act is in pari 
materia with the Court-fees Act and that, therefore, regard may Ue had 
to the former m interpreting the latter. 

It seems to me, however, that the two Acts are not at all in mri 
materia. It is true that the old Code generally dealt indiscriminatelv 
with matters of stamp, matters of limitation and matters of procedure*, 
but the inconvenience of this soon became apparent and they have long 
since been separated and are governed by distinct Acts, each of which 
contains its own rules and priociples. In this very point of d'day, for 
example, the Limitation Act has its Section 5 containing a proviso that 
an application for review may be admitted freely after the period of 
toitation if the applicant can show sufihcient cause for the delay. The 
Court-fees Act, on the other hand, has its fourteenth section, the provi¬ 
sions of which are not quite similar though evidently aimed at the same 
class of cases, and it seems to me that in regard to stamp questions that 
alone can be looked to. In my opinion, this section shows beyond all doubt 
j stamp must be paid in all cases after the eighty-ninth 

Llooj day, whatever the cause of tbe delay, but it allows the Court to 

certify for a reiund if satisfied that the delay was nob caused by the 
^ laches. It is argued that, in this case, there has been no delay, 
but the section itself shows that it is not speaking of delay caused by 
laches, but sirnply of the eighty-ninth day having been allowed to pass from 
causes for which the applicant cannot bw held responsible. 

And when I look at Section 377 of the old Code I find that the law 
was precisely tbe same then. The Court could excuse delay for purposes 
of limitation, but it was never authorized to excuse payment of the stamp. 

The application shall be made within ninety days.unless the party 

preferang the same shall show just and reasonable cause. If made 

withio the period above mentioned, it shall be written on the stamp paper 

iwesoribed for petitions.but if made after the expiration of that period it 

ahall be written on the stamp prescribed for plaints." The second clause 

, (I) 4 B.L.R. F.B. 33. " 
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was absolute and the proviso in the first clause could not be imported into 
it. The period abovementioned ” must refer to the ninety days and not 
the ninety days plus any time allowed by the Court, for no aoplication was 
receivable at all after the ninety days so extended, and if every application 
made within the ninety days so extended were to bear a petition stamp, 
there would be nothing left on which a nlaint stamp could be levied. On 
the true construction of Section 377. as on that of the present law, it 
seems to me that the Court lias no jurisdictiou to loik at the netition or 
consider whether it is or is not bai*rad by limitation, whether certain days 
must be excluded or others can be excused, until it has been properly 
st imped; and the proper stamp depends on the mere arithmetical calcula¬ 
tion of the number of days since the date of decree. 

The Calcutta case referred to does not touch the question of the 
stamp, for the aoplicant had been required to pay, and had paid, the 
full stamp prescribed for a plaint. If he had not, his petition would have 
been dismissed on those grounds- The decision only dealt with question 
of limitation, and even upon that it is at variance with a decision of this 
Court— K. J. Subburajulu v. N. Venkataraya (1)—and was professedly 
based to a great extent on the practice of the Northern Presidency. 

[137] I would allow the petitioner twenty days to pay up the full 
stamp. 

MuxrusAMi Ayyar, J.—This is an application for review of judg¬ 
ment. It was presented on the day the Court was re-opened after the last 
vacation, but ihe ninety days prescribed for its presentation expired on the 
23rd May when the Court was closed. The question raised for our deci¬ 
sion is whether, for purposes of Cour‘» fees, it is governed by Article 4 or 
Article 5, Schedule I of Act Vil of 1870. 

Article 4 directs that full s-amp should be piid if the apolication is 
presented “ on or after the ninetieth day from the date of the decree." 
Article 5 prescribes half stamn ‘ if presented before the ninetieth day from 
the date of the decree.” Taking the articles by themselves, it is clear that 
the liability to pav full stamo ac-nmes on the expiration of eighty-nine 
days from the date of decre^’. The words used in the articles are clear 
and unambiguous ; and they afford no ground for the contention that, 
when the Court is closed on the ninetieth day, they ought to be taken to 
refer to that date after the ninetieth day on which the Court is re-opened. 

Our attention was drawn to Section 14 of Act VII of 1870 as support¬ 
ing this contention. It provides thai " when an aoplication for review 
of judgment is p-esentod on or after the ninetieth day from the date of the 
decree, the Court, unless the delay was cause! by the applicant’s laches, 
may in its discretion grant him a certificate authorizing him to receive 
back from the Collector so much of the fee paid on the application aS 
exceeds the fee which would have been payable had it been presented 
before such day.” This section treats every application presented on or 
afier the ninetieth day as presented out of time and authorizes the Court 
to refund the excess stamp in its discretion, unless the delay is caused by 
the applicant’s laches. According to it, there may be delay but it may, 
not amount to laches, and in such cases the Court is to have a discretmri. 
When the delay amounts to laches, no refund is to be made. The 
apparent intention is to require full stamp in every case of delay after the 
eighty-ninth day from the date of the decree, and to permit a refund at the 
discretion of the Judge when the delay is not due to the applicant s laches. 


(I) 2 M.H-C.R. 268. 
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In the ease before us, it oanuot be said that there was no delay by 

reason of the vacation* though the delay was not due to the applicant’s 
laches. 

It might no doubt seem anomalous at first sight that the time [138] 
during which the Court was closed for the vacation should be treated as 
delay. It is possible that a special arrangement might be made for the 
reception of material papers during the vacation and duly notified, and in 
that case the Court might reasonably Uoli that the delay amounted to 
laches and refuse a refund. 

Another contention is that the period of ninety days, which is refer¬ 
red to in the Court-fees Act, is the period prescribed by Article 173, Schedule 
II of Act XV of 1877, that that Act should be treated as one in pari materio. 
with the Court-fees Act, and that Section 5 of the enactment should be read 
as if it were part of the other. It does not appear to me, on further con¬ 
sideration, that it would be accurate to say that the two Acts are m pari 
materia. Their object-matter is not the same, and the delay in excess 
of the prescribed period may be treated strictly for fiscal purposes, whilst 
it may be differently treated for purposes of limitation. As to the Calcutta 
case cited, the decision proceeded on the ground of the practice which 
obtained in that Presidency with reference to Section 377 of Act VIII of 
1869. I do nob consider that the circumstance of the provision as to stamn 
and the provision as to the limitation of ninety days having been inserted 
together in that section can be accepted as a sufficient warrant for tbe 
contention that Section 5 of the Limitation Act should be read as if 
it formed part of Act VII of 1870. Tbe suggestion is at variance with the 
language of Section 14 of the last-mentioned enactment. 

On these grounds, I also come to the conclusion that we must 
follow the decision of this Court in Civil Miscellaneous Petition, No.431 
of 1884, and direct that the application should be on full stamp. 


9 H. m (F.B.). 

APPELLATE CIVIL—FULL BENCH. 

Before Mr. Justice KeTnan {Offg, Chief Justice), Mr, Justice 
Muttusami Ayyar, Mr. Justice Hutchins, Mr. Justice Parker, 

and Mr. Justice Handley. 

Eeferenge from the Board op Eevenue under Section 46 
OP THE Indian Stamp Act, 1879. * [6th November, 1885.] 

Stamp Act, Section 67, 

The second clause of Section 67 of the Indian Stamp Act. 1879, is not con¬ 
trolled by the first clause of the section, which refers only to bills of eichange 
and promissory CI39I notes, but applies to all cases in which a document is 
executed with intent to defraud the Government of stamp duty. 

Beperence from the Board of Eevenue under Section 46 of the 
Indian Stamp Act, 1879. 

The facts were stated as follows :— 

The executant of an instrument for repayment of loan, and the 
person in whose favour it was executed, were both convicted by the Sub- 
Magistrate of Kundapur under Sections 61 and 67 of tbe Stamp Act. 
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“ The Head Assistant IVtagistrate, on anpeal, confirmed the conviction 
of the executes (first accused) under Section 64, Clause 2, on the ground 
that the document itself contained evidence of intenc to defraud Govern¬ 
ment of duty. 

“ The High Court, however, (Mr. Justice Brandt) quashed the con¬ 
viction on the ground that Clause 2 of Section 67 is governed by Clause 1, 
and relates only to bills of exchange or promissory notes, which the 
ii'Strument in question was not. 

The Board take exception to the ruling of the learned Judge and 
are unanimously of opinion that Clause 2 of Section 67 is of general appli¬ 
cation, otherwise the Act will be deprived of any provision for the 
punishment of those who, with intent to defraud Government of duty, 
resort to any of the practices set forth in paragraph 2 of Section 67. 

The case is of importance, as the ruling, on an aoparently novel 
point, is likely to exercise an injurious influence on the stamp revenue.” 

The Acting Government Pleader (Mr. Powell), for the Board of 
Bevenue. 


JUDGMENT. 

The judgment of the Full Bench (Kernan, Oppg. C. J., MuttUSAMI 
Atyar, Hutchins, Parker, and Handley, JJ.) was delivered by 

Kernan, Offg. C. J.—We are of oninion that the second clause in 
Section 67 of the Indian Stamp Act is not controlled by the first clause so 
as to restrict its application to negotiable instruments. It is a clause of 
general application as suggested by the Board. 


9 M. 140 (F.B.). 

[140] APPELLATE CIVIL—FULL BENCH. 

Before Mr. Justice Kernan (Offg. Chief Justice), Mr, Justice 
Muttusami Ayyar, Mr. Justice Hutchins and Mr. Justice Parker. 


Eeference prom the Board of Revenue under Section 46 
OP THE Indian Stamp Act, 1879.* [6th November, 1885.] 

Stamp Act, Section .3 (17), Schedule II, 16 (b)—Receipt-“Consideration-^Barrister’s fee, 
Honorarium not merces. 

A receipt given by a Barrister for a fee is exempted from stamp duty by 
Article 15 (6) of Schedule IT of the Indian Stamp Aot, 1879. 

[R., 25 A. 509 (519) =23 A.W.N. (1903) 104 ; D.. 10 C.P.L.R. 11 fCr.).] 

This was a case referred to the High Court by the Board of Revenue 
under Section 46 of the Indian Stamp Act, 1879. 

The reference was in the following terms :— 

The accompanying document, which purports to be an unstamped 
receipt, dated 15th December 1880, for a Barrister’s fee, amounting to 
Rs. 50, issued by Mr. (now the Hon.) J. W. Handley to a client, was re¬ 
cently imnounded under Section 33 of the Stamp Aot by the District Munsif 
of Tiruvadi and forwarded bo the Collector of Tanjore, who has submitted it 
for the orders of the Boar3, with the remark that the only coarse open is ^ 
prosecute the executant under Section 61 of the Aot. 


Referred Oaee 6 of 1865. 
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Upon the question whether a Barrister's fee is a 
an?* without consideration or not. If not. then a receipt 

for the amount thereof exceeding Bs. 20 is an instrument chargeable with 

ia“nL“°dnW®T‘‘°“ ^ *^ri Article 52. and such instrument 

18 not duly stamped until a one anna receipt stamp has been affixed. 

liability to fZp duty." receipts from 

The Acting Government Pleader (Mr. Powell), for the Board of Eeve- 

DUO* 

Mr. Wedderhurn, contra. 

It was contended, for the Board of Revenue, that the receipt being 

was paid for consideration, the question. [ 141 ] whether 

ArH« ! ii^material. and. therefore, that 

Article 15 (6) of Schedule 11 of the Stamp Act did not apply. 

A. G. Kunkammu v. Gantz (l) and Kennedy v. Broun (2) were cited 
joontrd. 

JUDGMENT. 

(Keenan, Offg. O.J.. Muttusami 
Aty^. Hutchins and Parker, JJ.) was delivered by 

Hutchins, J-—A Barrister’s fee for services in litigation is a gratuity 
or honorarium. The relation of counsel and client in litigation creates 
an incapacity to contract for such services. Such services are nob 
capable of forming such a valuable consideration as will support an 
action on the client’s promise to pay, and conversely, if the client 
xloes pay, the payment must be held to be one without consideration. 


9H. 141 «1 Weir 645. 

APPELLATE CRIMINAL. 

Before Mr. Justice Kernan {Offg. Chief Justice) 

and Mr. Justice Hutchins. 

The Queen-Empress v. Appavu.* [4th November, 1885.] 

Ahkairi Act, Section 2 Sale — Barter—Payment of wages in liquor. 

Payment of wages in liquor does not amount bo a sale of liquor within the 
meaning of Section 2 of the Abkari Act (Madras Act III of 1864). 

IR., 26 B. 696 (698)=3 Bom. L.R. 384; 2 P.R. 1903 = 53 P.L.R. 1903.3 

This was a case referred under Section 438 of the Code of Criminal 
Procedure by H. R. Farmer, Acting District Magistrate of Trichinopoly. 

. facts appear sufficiently for the purpose of this report from the 

judgment of the Court (Kernan. Ofifg. C.J., and Hutchins, J.). 

Counsel were not instructed. 

JUDGMENT. 

, Hutchins, J.—The facts found are that the accused gave the tope> 
watcher a bottle of toddy as wages in consideration of his service in 
watching the trees the previous night. The question is whether this 

^mounts to ‘ selling ” liquor. 

‘ ' . - - - 

* Orimioal Bevieion Case 686 of 1685. 

(1) 8 M. 188. (2) 13 O.B.N.S. 677. 
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[142] The District Magistrate’s argument is that such a transfer of 
liquor may be included in the term “ barter,” and he refers to Section 2 
of the Abkari Act (Madras Act III of 1864), which expressly provides that 
the term selling ” shall include barteriug. But the section does not stop- 
there : it says that selling shall include bartering .... for liquor, grain, 
or any other articles. It is clear that labour is not an article, so tha^ 
even if the delivery of toddy for wages could be deemed to be included in 
the general term ' barter,” it is not included in that particular kind of 
baiter which the section mentions. On the principle expressio unius est 
excliisio alterhis, any exchange of liquor for a consideration which is not 
an article would seem nob to be a *' selling.” 

The definition, however, is not exhaustive, and the question still 

remains whether a payment of wages by liquor is included in the general 

term selling.’ It seems bo us that it is not. Both in the Contract Act 

and the Transfer of Property Act a sale is defined to be an exchange of 

Property foT a, price, bection 118 of the latter Act deals with exchanges for 

other considerations than a money payment, and thereby indicates that a 

price included money only, and that is the ordinary meaning of the word 
price.’ 

The point is not altogether free from doubt, but a penal statute must 
always be construed in favour of the subject. On the ground that the 
Degisiature has not made it clear that the delivery of liquor in considera¬ 
tion of wages is an offence, we think the acquittal in this case was rights 
and decline to disturb it. 


9 M. 142. 

APPELLAEE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr, Justice Hutchins. 

Venkatagiri Zamindar iPlainti^, Appellant v. Eaghava AND 
another [Defenda^its), Respondents.* L3rd and 27th August, 1885.] 

Latidlord and tenant - Unregistered lease—‘Proof of tenancy ejectment—Occupancy 
rights. 

If a contract of lease is, for want of registration, ineffectual, the landlord is not 
debarred from giving other evidence of a tenancy, and requiring the Court to- 
adjudicate on his tight to eject. 

Dictum in Nangali v. Raman (I.L.R,, 7 Mad., 226) observed upon. 

[Appr., 9 0.C. 296 (298): R., 17 M.L.J. 469 (471); D., 13 M. 281 (286).3 

[143] This was an appeal from the decree of L. A. Campbell, Distriofr 
Judge of Nellore, in suit No. 2 of 1883. 

The plaintiff, Unidi Rajaha Raja Velugoti Sri Raja Gopala Krishna 
Yachendra Bahadur, zamindar of Venkatagiri, sued the defendants, Dnvor' 
Ohinna Raghava Reddi and another, to eject them from certain land. 
He alleged that defendants held the land, which was styled **nagari iduva,’ 
under a muchalka executed in 1876 by the father of defendants which 
contained a condition that the land was to be returned whenever wanted, 
and that due notice to quit had been served on them. 

The defendants denied that the lands were “nagari iduva” 
alleged they were “izara iduva.*’ They also relied on the terms of the' 
muchalka, under which, they contended, they were bound to delivei^^ 


* Appeal 76 of 1884. 
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possession if the lands were leased out by the plaintiff on izara to a third 
party, but not otherwise. 

The District Judge held that, on the construction of the muchalka, 
the defendants could not be ejected unless the land was let on izara by the 
plamtm to a stranger. 

Plaintiff appealed. 

Hon, Hama Hau, for appellant. 

Mr. Wedderburn, for respondents. 

For the respondents it was contended that if the judgment of the 
District Court could not be supported, yet the decree might stand, because 
the lease on which the plaintiff claimed to eject reserved an annual reuc 
above Rs. 60 and was nob registered, and the plaintiff had proved no 
right to eject, apart from the muchalka —Nangali v. Raman (1). 

JUDGMENT. 

The judgment of the Court (Turner, C.J., and Muttusami 
Ayyar, J.) was delivered by 

Turner, C.J. The Judge has, in our judgment, misunderstood the 
condition in the muchalka oi fasli 1285. If the lands held by the defend¬ 
ants are what are known as *’ home-farm ” lands of the zamindari, they 
are lands, which, according to a very general custom of the country, the 
zamindar reserves for his own cultivation when he thinks fit to resume 
them and on which a right of occupancy does nob accrue. The zamindar, 
when he lets such lands, has ordinarily a right to resume them at the end 
of any agricultural year on giving due notice. 

[144] The condition to which the Judge alludes was intended to 
secure to any person, who might take a farm of the village, the same rights 
as the zamindar himself would enjoy. If the farmer desired to have the 
lands, they were to be surrendered to him : if a lease was made, the lands 
were to be at once vacated. But the condition on the part of the tenant 
for the surrender of the lands would not imply that the landlord deprived 
himsertf of the right to resume the lands when he thought fit. But in 
this Court, it is contended that the muchalka cannot be accepted as 
evidence of any contract affecting the land, inasmuch as it is nob 
registered. 

This plea was not raised in the Court of First Instance because both 

parties relied on the terms of the muchalka. Let it be granted that the 

muchalka cannot be received in evidence for want of registration and 

IS, on that account, inoperative. With all respect for the learned Judges 

by whom Nangali v. Raman (1) was decided, we cannot altogether 

agree with them. We are unable to hold, that if a contract of lease is, 

for want of registration, ineffectual, the landlord would not be able to 

give other evidence of a tenancy, and to require the Courts to adjudicate 

on his right to eject on the footing of a tenancy, for instance, where, as 

in this case, the defendants admit they are tenants and that they had 

paid rent*. There is ample proof of the existence of a tenancy, and if 

the written eontract cannot be looked at to establish or limit the rights of 

one party, neither can it be looked at to establish or limit the rights of 

the other. These rights must be ascertained independently of the 

abortive contract. In the view we should take of the muchalka, if 

admissible, it would matter little whether it was admitted or not. For 

while, on t he one hand, we understand it to confer on the tenant no right 
^_ 

(1) 7 M. 326. 
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against the zamindar with regard to the duration of the tenancy, neither, ■ 
on the other hand, does it impose on the tenant an obligation to resign 
the land to the zamindar which would not have attached to the tenancy 
iodependently of the contract. 

The main questions which must be determined are—(l) Whether, 

by the custom of the zamindari, such a right can be acquired in any 

land; (2) Whether, the lands were of such a character that the tenants 

could acquire a right of occupancy therein; and (3) Whether, if it 

could be acquired in the lands in suit, it has been acquired by the defend¬ 
ant. 

[145] The zamindar maintained that the lands were home-farm lands 
in which no right of occupancy could be acquired—the defendants that 
thev were ordinary visabadi lands on which such a right could accrue and 
bad accrued to them. Lands which the zamindar may have held as 
home farm might be so treated by him as to lose their distinctive character. 
If it IS shown that certain lands were home-farm lands and that a right of 
occupancy could not be acquired on such lands, it would nevertheless be 
onep to the tenant to show that the zamindar had consented to change 
thdir chSfr&ctdr aind to tvddt them as ordinary lands. 

As the issues we have indicated were not specifically raised, we shall 
remit them for re-trial on the evidence on the record and such further 
evidence as the parties may adduce. 


9 H. 145. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 


Lakshmana {Auction-purchaser)^ Petitioner v. Najimudxn 
AND ANOTHER (Judgment-debtor and Creditor), Respondents.* 

I24tb November, 1884, and 28th August. 1885.] 

set aside on account 


Where a Court, professing to act under Section 311 of the Code of Civil Pro¬ 
cedure, set aside a sale m erecution of a decree without proof of substantial 
in]ar 7 having beeo suffered by the applicant: 

Held, that such order was passed without jurisdiction within the meaning of 
bectioQ 622 of the said Code. 


(R., 24 M. 311 (315).] 


This was an application to the High Court under Section 622 of the 
Code of Civil Procedure to set aside an order of J. H. Nelson, District 
Judge of Chmgleput. cancelling a sale in execution of a decree in Suit 

No. 4 of 1882 in the District Court under Section 311 of the Code of 
Civil Procedure. 

The District Judge found that there had been manifold irregularities 
m the conduct of the sale, and held that the existence of such irregularitieB 
was of itself sufficient to prove [146] substantial injury within the 
meaning of Section 311 of the Code of Civil Procedure. 

Mr. Branson and Bamanujacharayar, for petitioner. 
Sadagopackaryar, for resnondent No. 1, objected that the High Court 

could not interfere under Section 622. 

^ _ 

• Civil Revision Petition 360 of 1884. 
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The Court (Mutiosami Ayyar and Praker, JJ.) dalivared the 
following 


JUDGMENT. 

I 

u returned by the Judge is, in substaoce, that no 

:Bubstantial iniury has been sustained. Upon this finding, the order of the 

cannot bs sapported. It is then contended 
that this IS not a case m which we ought to interfere under Section 622 of 
•the Gml Procedure Code ; but under Section 311. no sale ought to be set 
aside unless substantial injury as well us material irregularity is proved, 
and the Judge who set aside the sale in this case, though no substantial 

injury was proved, clearly exercised a jurisdiction which the law did not 
•vest in him. 


1885 

AUO. 28. 

Appel¬ 

late 

. -Civil. 

9 II. 148. 


9H. 146(F.B.). 

APPELLATE CIVIL—FULL BENCH. 

Before Mr. Justice Kernan {Offg, Chief Justice), Mr. Jtcstice 
Muttusami Ayyar, Mr. Justice Hutchins, Mr. Justice Parker and 

Mr. Justice Handley. 


Eeperence prom the Board op Revenue under Section 46 
OP THE Indian Stamp Act, 1879.* [6th November, 1885.] 

SMule l. Article 50 (5)~ 

Fewer to vakil to obtain copies from Collector's office --Stamp. 

authorizing a vakil to apply for oopios ol record, from the 

S aehed.l f? f fl'’n'’"X Omrt.feestamn under Article 10 lat 

a. a require to be stamped 

Act, 1879 ° eohedule I of the Indian Stamp 


tD.,9M. 358 (359), (F.B.).] 


This was a case referred, for the decision of the High Court, by the 
Board of Revenue under Section 46 of the Indian Stamp Act, 1879. 

The Resolution of the Board of Revenue, dated 27th May 1885, was^ 
as follows:— • .» » 

" A difference of opinion having arisen in the Board as to^the [147] 
proper stamp duty leviable on the document submitted in this case, they 
resolve bo refer the question for the decision of the High Court under 
Section 46 of Act 1 of 1879. 

T purports to appoint one Chittur Sundara Eau as 

vakil for the executant, and authorizes him to obtain for the latter copies 
of certain papers from the CoUeebor’s record; and the question for con- 
fliderati^ is whether the document is properly stamped as a vakalatnama 
with a Court-fee stamp of the value of eight annas under Article 10 (a) 
Schedule II of Act VII of 1870, or whether it should be stamped with 
^amp of Che value of one rupee as a power-of-attorney under Article 50 
Clause \b), of the schedule to the Stamp Act I of 1879. 

“ In support of the former view, it is urged that an application for 
copies of records in a Collector’s ofiSce must bear a Court-fee stamp of one 
.anna under Article 1 (a), Schedule II of the Court Fees Act, and thAt a 
document authorizing a person to make such application on behalf of 
Another and obtain copies falls under Article 10 {a) of the same schedule A 


* Refereed Case 4 of 1885. 
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majority of the Board, however, do not consider that making an application, 
snch as that referred to, can be regarded as conducting a ‘ case * within 
the meaning of the above article, and that the document in the present 
case is really a power-of-attomey and should be stamped as such under 
the Indian Stamp Act. 

“The decision turns upon the construction placed on the phrase 
‘ conduct of any one case.’ On the one hand it is held to be a term of 
special and restricted meaning, within which an act of the kind under' 
reference cannot be included; on the other, it is argued that the phrase 
includes all transactions connected with the conduct of any one case in 
the Court or executive office where presented, and must necessarily cover 
authority to apply for any papers connected with the case, such, for in^ 
stance, as a copy of the decision; but in the case under reference there is* 
nothing to show that the application for copies of records was connected 
with any case, or if it was so, that the application was made by the same 
person who conducted the case. 

The case is of considerable public importance ; hence the expediency 
of a reference to the High Court." 

The Acting Government Pleader (Mr. Poxvell) appeared to support 
the opinion of the majority of the Board. 

[148] The Court (Kernan, Offg. C.J., Muttusami Ayyae, Hutchins, 
Parker and Handely, JJ.) delivered the following 

?JUDGMENT. 

A case need not necessarily mean a suit or judicial proceedings, bub 
would include any petition or application to a Court or officer. A power 
to a vakil authorizing him to present an application for copies falls under 
Article 10, Schedule II, of the Court Pees Act, and does not require to be" 
stamped under Article 50 of Schedule I of the Indian Stamp Act, 1879. 

The party must apply to the Collector and affix an anna Court-fee 
stamp on the application. The Collector may, perhaps, consider he ought 
not to give a copy. The person holding the vakalatnama may have to 
conduct the case for his client before the Collector and satisfy him, if he 
saw that the party it entitled to the copy. The matter is inquired into 
and the right of the party is investigated. Does not, therefore, the matter 
become a case ? If there is a doubt in the matter, we are bound to decide 
in favour of the applicant, as the subject cannot be taxed except by clear' 
language. 


9 M. 148a(F.B.). 

APPELLATE CIVIL—FULL BENCH. 

Before Sir Charles A. Turner, Kt., Chief Justice, Mr. Justice KeruaUf 

and Mr. Justite Muttusami Ayyar. 

VIEARAGAVA {Plaintiff), Appellant U. RAHALINGA AND OTHERS 

(Defendants), Respondents. * 

[19th March, 1883, and 1st May, 1885.] 

Hmdu Laxi^ Adoption after upaxtaijaxiam of sagotra—rBrahxnati^—Cusiotn—Proof. 

According to the custom obtaining amongst Brahmans in Soutfaern India, ther 
adoption oi a boy of the same gotra, alter the upanayanam ceremony has been 


* Second Appeal 434 of 18T9. 
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perform^, i8 7»Ua—P. V<3»»fcatesaif/<iv. Af. VenkaUi Oiarlu (8 M.H.O.R. 38) 

oyerruldd, 

(R., 18 M. U6(149): U O.P.Cj.R. 66 161); Oom., 13 M. 128 1130).] 

This was an appeal from the decree of R. Vasudeva Rau, Subordi¬ 
nate Judge at Negapatam, coufirraing the decree of A, Sami Ayyar, 
Piatnct Muosif of Tiratarapundi. in suit 242 of 1877. 

On the 19th March 1883, after two remands for fresh evideoee, [l49] 
^e case was heard by a Full Bench of five Judges (Turner, G.J., Innes 
Kbrnan, Kindehslgy. Muttusami Ayyar, JJ.). 

Hon. Rama Rau, for apoellant. 

Ram'tmijacharyar, for re-^pondent No. 4. 

The facts and arguments appear from the judgment. 


1885 

May 1. 

Full 

Bench. 

9 «. 148 
(F.B.). 


JUDGMENT. 


Ou the 1st May 1885, judgment was delivered by 
Turner, O.J.—Tie following pedigree illustrates the relabionshiD 
of the persons whose respective claims to the property of Krishna Sastri 
form the subject of these proceedings :— 

r I j I 

Krishna S<stri, died 1837. BaonHlinga. Sambasiva. 

Minakshi. died 1877. _j_ | 

{ I Daughter. 

Appathorai. Viraragava 

I _!_ 

Virarigava. | j 

plainiiS. Ramalinga, Kuppusami, 

defetid-int No. I. defendant No. 2. 

Krishna, 
defendant No. 3. 


Krishna Sastri, Ramalinga and Sambasiva were three Brahman bro¬ 
thers and were divided. 

Krishna Sastri died about 30 years before suit without issue, bat 
leaving a widow who obtained possession of his property and died in 
1877. Sambasiva left no male issue. Ramaling-t left two sons, Appa- 

thorai, the father of the appellant, and Viraragava, the father of the res¬ 
pondents Nos. 1 and 2. 

The appellant, alleging that the property in suit was the property of 
Krishna Sastri, sued to obtain a moiety alleging it to be the share to 
which he is entitled as the grandson of Krishoa’s brother, but of which 
the resDondents refused to deliver possession to him. Respondent No. 4, 
ttie maternal uncle of respondents Nos. 1 and 2, was impleaded as in 
joint possession with the resnondent No. 3, of a house forming part of the 
estate which he claimed to hold under a sale*.deed executed by Minakshi 
and the respondent No. 3, and the respondent No. 5 is a stranger who 
claimed to hold certain plots of lands Nos. 24 and 25 under a sale-deed 
from the respondent No. 3. Respondents Nos. 1, 2, 3, did not appear to 
eonteab the claim ; Nos. 4 and 5 put the apoelUn". to proof of the* title he 
asserted and alleged that the respondent No. 3 had been adopted by 
Hioakshi. 

, [150] The appellant deniel the adoption. 

,, Three issues were fnmed— 

(1) Whether the plaintiff (aoDelUnt) and defendants (respondents) 
Nos. 1 and 2 stood to Minakshi in the relationship alleged ? 
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(2) Whetbei' the defendant (respondent) No. 3 had been adopted hy 

Minakshi wich the authority of her husband ? and 

(3) Whether the plaintiff (appellant) was entitled to the relief i 

claimed by him ? 

At the trial, three witnesses were, called by the appellant to prove the 
relationship which subsisted between the g-ppellant and Krishna Sastri/ 
Of these, the first, a son of the daughter of Sambasiva. spoke of the res¬ 
pondent No. 3 as the adopted son of Minakshi, and deposed that respond¬ 
ent No. 3 bad lived with that lady for some years before her death and 
had peiformed her funeral ceremonies. The second witness, who owned 
a house in the street in which Minakshi resided, admitted he had heard 
oJ the adoption about the time it is alleged to have been made, and that 
lie knew of his own knowledge that respondent No. 3 had subsequently 
performed the annual ceremonies of Krishna Sastri, and had also performed 
the funeral ceremony of Minakshi. The appellant's third witness deposed 
that Minakshi celebrated the marriage of respondent No. 3, and thac the 
respondent No. 3 bad performed her funeral ceremony. Respondents 
Nos. 4 and 5 examined respondents Nos. 1 and 3, whom the Munsif- 
describes as unwilling witnesses. Respondent No. 1 admitted that respond-. 
ent No. 3 had been adopted by Minakshi. Respondent No. 3 deposed 
that he had been adopted by Minakshi as a son to her husband about ten 
years before suit; that (he ceremony took place in the house of Krishna 
Sastri and in the presence of a large number of persons ; that he had, 
thereafter, performed the funeral ceremonies of Krishna Sastri, had dealt 
with the estate and had performed the funeral ceremony of Minakshi. It 
transpired, on his cross-examination, that he was between twelve and 
thirteen years of age when he was adopted, and that his upanayauam 
ceiemony bad been performed before the adoption. Respondent No. 5 

admitted also that he had joint Minakshi in dealing with Krishna Sastri'9 
property. 

[161] The Munsif, himself a Brahman, found the fact of adoption 
pioved and, although he did not distinctly express any opinion as to the 
validity of the adoption, he gave effect to it and dismissed the suit. An 
appeal was preferred to the Subordinate Judge on two grounds, namely—•(!) 
that the adoption of a Brahman after the performance of the upanayanam 
ceremony was invalid, and (2) that there was no proof that the widow" 
of Krishna Sastri had received from her husband authority to adopt. 

The Subordinate Judge held that, inasmuch as the boy was of tho^ 
same gotra as Krishna Sastri, his adoption after the performance of thff 
upanayanam ceremony was not invalid. He also held that, although the 
authority to adopt was noD proved,the consent of respondent No. 1, asapinda, 
evidenced by his gift of the boy was sufifieient. On second appeal the 
grounds of objection taken in the Bower Appellate Court were repeated- 

The learned Judges by whom the appeal was heard dealt with the first 
only of these questions. They observe that on the authority of the 
Dattaka Chandrika, which obtains in Southern India, such an adoption 
ought not bo be recognized; that in 1838 the PHndit of the Sadr Court had 
declared that the period for adoption among the regenerate classes was 
prior to upanayanam ; that this opinion was followed by the Sadr Court in 

1853 and 1869 and adopted by the High Court in 1865—P. 

V. M. Venkata Charluil), They explained that, according to a text of 
Vasistba, filial relation in a religious sense proceeded from initiatory 


U) 3 M.H.C.R. 28. 
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andthafc a son initiated by his natural father was regenemJed and born a 

second time to hia father by virtue of his consecration to the obsequies to 
be performed in the family and stood in the place of a post consecrated 
for a sacrifice and thereby rendered unfit for other similar purpose—Datta ka 
Mimansa, oh. iv, Sections 39 and 41. 

They thought it clear from the text of Vasistlia, which speaks of the 
eight initiatory rites that directly the investiture of the characteristic thread 
was made, the son became the twice-born son of his father, and, by reason of 

the oonseoratiou to the performance of religious obsequies in his father’s 

family implied.by the investiture, ceased to be a competent subject of affiiia- 
tion by another. With regard to the argument that, where the adoption was 
in ..he U52J same gotra, it was no bar to adoption tliat tlie upanayanam had 
been performed on the proposed boy, they observed that, as pointed out by 
Mr. Justice Holloway, the very writers who fix the maximum of age also 
enjoin the invariable adoption of one of the same gotra. Tliey noticed tliat 
m the Travancore case (1}. the point actually decided was only that a 
brother s son could be adopted after upanayanam. They, however, considered 
It desirable to remit an issue as to the usage, obtaining among Brahmans 
in bouihern India, and framed and remitted the issue accordingly. 

. On tho trial of the issue, the respondents Nos. 4 and 5 examined six 
witnesses ; the appellant examined none. Of the six witnesses examined by 
the respondents, five were Smartha Brahmans and one Madhava Brah¬ 
man. Sami Sastri, a Vakil of the District Munsifs Court at Trivalur 
deposed that hia uncle Eaju Sastri of Mannargudi had adopted his 
Iwitness’J younger brother Nilakandan five years after the uuanayaoam 
had been performed, and that the young man was living with Raju as his 

adopted son, and that Raju was a Pandit of reputation for Vedic learning 
and of some substance. 

On cross-examination, he admitted that Raju had actually recited 
^ % ^^^“fvupatheisam to Nilakandan at the time of his upanayanam 
and had then expressed his wish to take the boy in adoption, but he 
explained that the ceremony of upanayanam was being performed on two 
brothers simultaneously, and that his father was performing it on the 
other, and he asserted that the adoption took place five years after 
upanayanam when a datta homam was performed. Krishnasamy Sastri. 
a professional alma-saeker. having also a small quantity of land, deposed 
that when he was eighteen years of age, he had been adopted by his 
undivided paternal uncle, and that his upanayanam had been performed 
when be was seven or eight years of age; that bis natural and adoptive 
father had made a partition between them, and that after their deaths 
his elder brother and the witness took their shares respectively. The 
witness had but one brother, consequently each of the brothers would 
have taken precisely the share they received had there been a partition and 
no adoption. The witness could not recollect whose son he was called at 
the time of his maniage. 

[183] He admitted that he performed the annual ceremonies of his 

natural as well as of his adoptive parents and stiU addressed them as his 
parents. 

He deposed to the adoption mentioned by Sami Sastri as having been 
made by Raju with whom he was connected by marriage, and gave as 
other instances the adoption of Pichikaruppan by his uncle Nanu Ayyan, 
one of three brothers, two years after the performance of upanayanam; 

(1) 8 Mad. Jur. 116. 
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the adoption of Venkata Ramayyan by his uncle Punju three days aftev 
upanayanam had been performed by his natural father under the advice 
of the Pandit that the latter ceremony should be performed by a married 
rnan ; the adontion of Krishna by hia uncle Krishna Sastri, and an adop* 

ti>''n by Aiyathorai Sastri, of a boy on whom upanayanam had been per¬ 
formed. 

Venkata Rayar of Mannargudi deposed that he was adopted after 
uoanayanam by the widow of Appu Rayar, his father’s dayadi in the first 
degree with the consent of a dayadi; that the lady celebrated his marriage 
and that he performed her funeral and annual ceremonies and had taken 
possession of his uncle s property without objection on the part of other 
dayadis who were equally entitled if no adoption had been made. This 
witness produced a deed registered on the 15th June 1865 which contain¬ 
ed the following recital;— I and my husband having been living since 
the last 68 years and not having had any issue and having therefore 

intended to adopt a boy, resolved to select you for our adopted sou, 

although upanayanam has been performed upon you, on the ground that 
you are the sou of one of our dayadis, and on the ground that such 

an adoption of a competent boy of such an age being consistent with 

Dharma Sastras. The deed further recites that as the husband had died 
before the boy could be brought down from Madura he could cot adopt him 
and that the widow had adopted him under her husband’s orders. The 
recital in this deed suggests that the propriety of the adoption had been 
considered. 

Muttu Ayyan of Mannargudi. a relative of respondent No. 4, deposed 
that his uncle Nanu Avyan had a son who died, and that there¬ 
after he adopted Kumarasami Ayyar, a son of his younger brother 
then 12 vears of age, and after upanayanam ; that he, the witness, 
was present at both ceremonies, that Nanu was deid and his 
funeral and annual ceremonies were performed [1543 by Kumarasami— 
the witness asserted he knew of manv other instances in which adoption 
had followed upanayanam, and that although he had not been present 
when the ceremonies were performed, he knew that the adopted i-ons were 
living in their adoptive fathprs’ houses. He mentioned the adoptions by 
Aiyathorai, Raju, and Punju, which were spoken to by the witness 
Krishnasami. Krishna Sastri of Mannargudi, who described himself as 
related, he knew not how, to respondent No. 4, and whose adoption was 
spoken to by Krishnasami, deposed that when he was of the age of 22, 
his elder brother {his father had died) gave him, as an adopted son, to 
their uncle Krishna who had no issue—he stated he was nine years of age 
when his upanayanam had been performed, and that at the'time of his 
adoption his younger brothers had been married. Lakshmana Ayyan of 
Negapatam deposed that his father Krishnayyan had given him in 
adoption to Kylasayyau, his father’s younger brother—that the adoption 
took place fifteen years ago when he was thirteen years of age, and affcef 
his upanayanam had been performed, he had been instructed in the 
Brabmavupatheisam by his natural father. He stated further that his 
adoptive father was dead and that he had performed his funeral rites and 
was performing his annual cereniooies. He stated on cross-examination 
that Kylasayyan’s wife was alive and had made no objection to his 
adoption, and that there were also other dayadis in the family. 

Upon this evidence, the Subordinate Judge found that the adoption 
of a Brahman after upinayanam was cuscomiry, when the adoption'was 
made of one in the gotra by an uncle or great uncle. 
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: On the return of this finding, the learned Judges pointed out that the 

^qinry was to extend to the usage in Southern India—they intimated 
tiheir opinion that the evidence was in^uffioienfi to efttabliah a usage so 
general) uniform and certain as that contemplated by the issue. But 
seeing that the appellant had called no evidence to rebut tha*: of the 
respondents and they considered it desirable that the inquiry should be 
extended further so as to ascertain what was the usage in tiie southern 
districts of the Presidency, they remitted the issue for further trial. This 
inquiry was accordingly re-opened, seven witnesses were examined on the 

part of the respondents under a commission issued to the Subordinate 
Judge of Madura. 

[155] Chandrasekara Vathiar deposed that he had been adopted by 
his father s younger brother when he was fifteen years of age and after 
upanayanam; that the adoption had not been disputed; that he was married 
in his eighteenth year; that his natural father had performed Brahma- 
yupatheisam on him ; that his natural and adoptive fathers lived in 
comniensality when the adoption was made, but had since separated, 
and that he was living at Madura where he was performing the functions 
of purohit. 

Venkatarama Sastri, an old man, deoosed that he had heard of 
adoptions after upanayanam, and then withdrew his statement and 
professed he had not cared to inquire whether bhev had taken place 
or not. 

. Pachi Ayyan denosedthat hi^ father’s vouneer brother, a widower, 
living with his elder brother. adopVd the elder brother’s son after noa- 
Uayanam and when the lad was of the age of eighteen. That the lad so 
adopted was married on the same day. the adootive father performing 
the fancuions of uarent—the witness added that he hims-If would have 
been selected for adoption had he not been married 

Subramanya Sasori asserted that he was adoptel in his twelfth year 

(his upanayanam ceremony having been nerformed in his seventh year! 

by his senior paternal uncle’s widow; that his elders consulted ^everRl 

authorities and performed the adoption ; that at the time of the adoption 

his natural and adoptive fathers were undivided ; thH his uterine brothers 

had lately effected a partition and had offered him a share but th^t he had 

declined to receive It as he had enough rronertv from the father of his 

adootive mother. The witness added he had looked for authorities in books 

but could find none-that with respect to usage even married men had 

beenadoi.ted by dayadis. He admitted he could not cite instances in 
support of this assertion. 

. Mufctu Krishna Rau deposed that he had adonted a boy. the son of a 
gnati on whom upanayanam had been performed bv his notural father 
after he had consulted the purohits who advised him that the adoption 
could be made and that all his brothers and relations agreed to the 
adoption. 

He asserted that there were 1.000 cases of such alontions though he 
remembere i only one—he also asserted that even married m-^n ''ould be 
adopted among gnabis though he could mention no oth»r ease. He consi¬ 
dered that the nrohibition against [156] adoption after upanayanam was 
yalid only in the case of persons of different gotras. . 

Venkata Eau-deposed, that he had adopted, after upanayanam, his 
Uncle’s son ; that the boy had died and the witness had made a provision 
for the boy’s widow; that his uncle was his nearest dayadi-and his 
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property was all self-acquired. He also stated that one of his distant 
relations, Muttu Krishna Rayar, had made a similar adoption. 

Ranga Subbayyar deposed that one of his relations, Vethalagundu 
Ramavyan, ad ipted Melmungalam Suhrayar’s son after upanayanam, and 
that the brothers of Ramavyan consented to the adoption—the witness 
did not mention whether Ramayyan and the boy were of the same gotra 


T A Sastri. schoolmaster, examined by the Subordinata 

Judge of Keg-ipatam, deoosed that he had been ad>pted after upanayanam 
b\ his unc e, whose property he had inherited; that his natural father’s 
father and his natural father had died; and that the property of his natural 
father had been raken by another adopted son ; that his natural father 
was the only near dayadi; that there were distant dayadis who made no 
objection. The witness asserted that adoptions after upanayanam were 
cus'.innary, though he could not specify instances. 

Sitaramayyar, petition writer of Negapatam, deposed that his younger 
brother had been taken in adoption by his uncle after upanayanam. 

Chmna Ramayyan, village headman of Kolimani in the District of 
Irichinopoly. deposed that after upanayaham he gave his son in adoption 
to his dayadi, Visvanathayyan ; that the adoptive parents had died and 
his son had performed their funerals and succeeded to their estate. He 
also stated that he was aware that similar adoptions had taken place in 
the District of Tnchinopoly; and that among his dayadis. Subramanya 
Ayyan, taken in adoption by Visvanathayyan after upanayanam, perfor¬ 
med yisvanathayyan’s funeral ceremonies and inherited his estate; and 
that Aiyachorai Ayyan took Narainayyan of the same gocra in adoption 
atcei upanayanam ; and that Dorasami Ayyan’s wife, with the permission 
® ^ usband and his dayad‘s, adopted Sami Ayyan after upaniyanam, 

and oaini Ayyan had taken his adoptive father’s property* 

On cross-examination the witness admitted that the adoption [157] 
of his son was contested by the mother of the adoptive father who filed a 
suit, but withdrew it on receiving some property and allowed the validity 
of the adoption. He also admitted that the brothers of the other 
Visvanathayyan had contested the adoption made by Visvanatha, and 
that one of them, Rangasami, filed a suit, but afterwards compromised it 
allowing the adoption, as it was thought a question might arise as to the 
validity of the adoption of one of Rangasami’s sons. 

Narainappayyan of Kolimani, who appears to be the same person aa 
was mentioned by the preceding witness as Narainayyan, deposed that he 
was adopted after upanayanam by his uncle Aiyathorai Ayyan, and had 
inherited his property maintaining the widow. He spoke to the instances 
mentioned by the preceding witness—the adoption by Visvanathayyan, 
one of his gnatis, the adoption by Dorasami Ayyan and the adoption of 
tbo^ witness Ramayyan's son. Tirumalai Ayyan^ar of Tinnevelly deposed 
he nad given his son in adoption to his uncle Ramanuja Ayyangar three 
months after upanayanam had been performed—that he had acted on an 
opinion he had received from Peria Sastrial. He also mentioned that one 
Krishna Ayyangar had adopted his dayadi, Ponnu Ayyangar, after 
upanayanam and that one Alwar Ayyangar had similarly adopted hifl 
brother s son Appana. On cross-examination this witness stated that he 
had been present at the adoptions he had mmtioned which took place in 
the temple street and he admitted that in these cases there were no 
dayadis competent to object, i 
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Kuppusami Ayyan of Mannargudi deposed he had been adopted by 
his paternal uncle. Nanu after upanayanam, and that he had after his 
uncle 8 death received the estate, 5 velis of land, without opposition on 

the part of any dayadi, but he did nob mention whether there were any 
dayadis who would object. 

Srinivasa Ayyangar of Mannargudi deposed that he liad given his 
son Ivrishnasami Ayyangar after upanayanam in adoption to the son of 
his paternal uncle—that the boy had performed tlie funeral ceremony 
and succeeded to the estate of his adoptive father. He also mentione i, 
as instances of similar adoptions, the adoption of his brother-in-law’s son. 
Krishna Ayyangar, by his paternal uncle Savari, who had succeeded to 
Savari s property without opposition, and the adoption of Ghinnasami by 
the widow of his uncle in [158] accordance with her husband's permis¬ 
sion. He admitted, in cross examination, that there were no davadis to 
contest the adoption of his son. 

Ten witnesses were examined on the part of the appellant. 

The 1st, 2nd and 3rd witnesses, who were called to sneak to the 
circumstances of the family, gave no evidence as to custom. They ad¬ 
mitted that the defendant No. 3 had been adopted by Minakshi; that he 
had, thereafter, performed the annual ceremony of her husband; that she 
bad arranged his marriage, and that he had performed her funeral rites 
and subsequently lived in the house she had occupied. 

Appu Sastri of Idayathamangalam, who professed to have studied 
the bastras and Eigveda and was a nephew of the late Pandit of the Sadr 
Court, denied that the custom of the adoption, after the upanayanam 

was recognized as valid in the Districts of 
Tanjore and Trichinopoly, even when the parties to the adoption were of 
the same gotra. He asserted that such an adoption had been set aside in 
the Trichinopoly Court, and no appeal had been preferred. He mentioned 
that, at Tirupalabhurai, in the District of Triclunopoly, one Rangasami 
Ayyan had adopted a boy after upanayanam, and his daya-ii^ had inter¬ 
fered and the adoption was set aside, but he could not sav what relation¬ 
ship existed between Rangasami and the boy. He knew of the adoption 
made by Raju, to which the witnesses for the respondents spoke. He gave 
it as his opinion that an adoption wouhl be invalid in which the adoptive 
father did not perform, at least, the ceremony of upanayanam. 

Rama Sastri of Tanjore, a Brahman mirasidar, an officiating priest 
for 50 years, deposed that be had seen many adoptions by Brahmans—be 
had not seen, generally, an adoption made after upanayanam. One or two 
had been made, but they had been set aside—that in Tirupalathurai 
Venkataramayyan’s bouse his brother had adopted a boy after upanaya- 
nam and the adoption bad been set aside in a suit that went up to the 
High Court. Natal Nandu Kaveri Vasudeva Sa-tri adopted his paternal 
uncle’s son after upanayanam, and the adopted boy sue.i to recover a 
debt, but (ailed, as the Sadr Pandits, whom tne Munsif consulted, pro¬ 
nounced the adoption invalid, and the widow recovered the estate. In 
his opinion no adoption of a Brahman could bo made after the CIS93 
performance of the upanayanam, and after a person had attained that 
stage in his religious life bis father could not give him away. 

Vythinatha Sastri, a mirasidar and priest of Kurambal who professed 
he had officiated at several adoptions among Brahmans, declared that 
in not one of them was the adoption afrer upanayanam. In all the cases 
a boy of a certain gotra had been given to a boy of the same gotra. He 
was not examined as to whether an adoption after upanayanam would 
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bo valid if made in the gofcra. Guruaami Sastri, ofiQciatiug as priest in 
Samimalai near Kumbakooam, deposed he had officiated at 4 or 5 adoptions 
all made before upanayanam. He considered an adoption after upanaya- 
nam forbidden by the Sastras even to persons of the same gotra and that 
the usage coincided with the law. 

Sitarama Dikshatar, priest residing at Palmanari in Tanjore. deposed 
he bad officiated at ten or twelve adoptions in some of which the boys 
wore, and in others in which they were not, of fhe same gotra as the 
»d )pter, and that all were made oefore upanayanam. He was not examined 

us to whether such an adoption as we are con.sidering, if made, would 
be valid. 

Vythinatha Sastrialof Negapatam, priest of seventy or eighty families 
had seen no instances in which adoption had taken place after upanayanam. 
He knew only one adoption which took place and the parties were then 
of different gotras. He had heard of one case in which an adoption after 
upinayanam had been set aside in a suit though the parties were dayadis, 
but he added that he knew the adopted boy had nevertheless been perform¬ 
ing, up to the time when he was examined, the annual ceremonies of his 
adoptive father and mother. Rajappayyan of Idayathamangalam in 
Trichinopoly had ntien led about ten adoptions in all of which the boy 
had net undergone upanayanam. He had he ird of an adoption at Tirupala- 
thurai after that ceremony and that it was set aside. This is possibly the 
same instance as was mentioned by other witnesses. The witness did 
not state what was his own opinion as to the validity of an adoption 
among dayadis after upanayanam. 

Upon this evidence the Subordinate Judge, himself a Brahman, again 
returned a finding that the a iopr.ion was valid and the learned Judges, 
before whom the case came for hearing, considering that there were 
grounds for doubting the correctness of this [180] Court’s decision in 
P . Venkatesaiifa v. Venkata Ckarlu (1), referred the appeal to the Full 
Bench for disposal. 

The general rule that the adoption of a Brahman, after upanayanam, 
is invalid is not, I understand, questioiie I, but it is alleged that this 
general rule is subject to exception when the person taken in adoption is 
of the same gotra as the adopted, and the question, which is presente 1 to 
us for d-jcision, is whe'^her the flv:dence in this case is sufficient to warrant 
the Subordinate Judge in arriving at the conolasion that the exemntionis 
a part of the cus omary law of the Sou'diern Provinces of this Presidency, 
while it has bn' n ruled that under the Hindu s^ stern clear proof of 
usage will outweigu the written text of the law.” We have been warned 
that ibis of the r-ssence of special usiges modifying the ordinary law 
. . . . r.h>t they should be aacteofc and invariable, and that bhe.\' should 
be estab ished to be so by clear and unami)iguous evidence.” 

English Judges in this country have been placed at some disadvant¬ 
age in ascertaining the laws and usages accepted by the people. The 
tre ttises, which have commanded the highest and most extensive autho¬ 
rity, were composed some centuries before the introduction of British 
Courts. With the reverence for antiquity characteristic of Hinduism, 
thev are not, nor were they intended to be, records of law obtaining in 
practice, but commentaries on the text of treatises accepted as inspired. 
Although now and again they refer to existing practice, they do so as 


(1) 3 M.H.G B. 28. 
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corroborating a subtle exposition of a text. At the same time they dis¬ 
close that the law had undergone cliHnges, that considerable variety 
obtained between the practice of the present and the practice of the past, 
and that the opinion even of the learned was still in many points unsetiied. 
Between these principal treatises and the institution of Courts, with pro¬ 
ceedings regularly conducted and recorded, we have a Jong interval, during 
which one or other of the controverted opinions must have found more 
or less general acceptance. But there has been no living authority com¬ 
monly recognised as_ decisive and coercing to uniformity. Hence, local 
divergences of practice necessarily ensued. But while it is not impos¬ 
sible to detect these divergences when they can be traced to the in¬ 
fluence of a school of Pandits which has accepted tlie teaching of a 
[161] particular commentator, it is especially difficult to do so when the 
views of the commentator locally accepted as authoritative have been 
modified by practice. In a country in which property is greatly sub¬ 
divided and the written law obscure and available but to few, many causes 
conduce to bring about partial deviations even from such portions of the 
law on which educated opinion had attained more or less unanimity. The 
influence of natural affection may have induced the bead of the family to 
dispose of the family wealth otherwise than in strict conformity with the 
precepts of the law, and the good feeling of the members has led them nob 
to be too exact in vindicating their legal rights. Of this we have an 
instance at the present day in the very usual abstinence of Muhammadan 
ladies from insisting on their claim to share in their husbands’ estate in 
competition with their children. 

The ignorance of the local Pandits may have led here and there to an 
unintentional deviation from the law—and in places where the influence 
of the Muhammadan has for a season prevailed, the absence of an 
authority to constrain obedience to the personal law of the conquered 
cannot have been altogether without effect in unsettling the law. Lastly 
there are the great changes which clianged circumstances must operate in 
the legal conceptions of the persons subject to a personal law and which 
probably have never been more active than in this century. 

^ In the case before us there is considerable evidence that, notwithstand¬ 
ing the ruling of the High Court, the practice of adopting dayadis after 
upanayanam obtains, and seeing that no less than three Brahman Judges, 
the Munsif, the Subordinate Judge and our learned colleague, have pronoun- 
wd in favour of the usage, I should be reluctant to hold that the Subordinate 
Judge was not justified in finding it sufficiently established to have the 
force of law. The evidence as to present practice appears to me to be 
supported precisely where it requires support to justify us in accepting 
the alleged usage as customary law. Our learned colleague has shown us 
that filiation is not constituted by upanayanam but by the gift and 
acceptance of the youth—that adoption within the gotra and ^aka works 
no necessary change on what is fixed by upanayanam, the gotra. the ^aka 
and the Qama. The introductory words of the text of Vasistha “ Snrung 
from one following a different gotra” permitted the opinion that the rule 
[1623 which has been inferred from it applied only to those born out of 
the gotra. And we have been shown that this opinion was entertained 
by the author of the Datta Kausbabam. It is said, that when one of the 
same gotra is adopted, the rules as to initiatory rites do not apply, and 
one may be adopted after upandyanam, and this author, indeed, goes 
further and maintains, in reference to the instance of Somaseka In the 
Eamayana, that adaption, after upanayanam, is permitted, even when the 
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youth is of a different gobra. Then we have the text of Prajapafci— The 
acceptance of a son in adoption is good if in 12 days, middling if after 
tonsure, and inferior if after upanayanam. The adoption of one who is 
married will become a cause of distinction to the family. So also in the 
Smriti Saograha we find the injunction "Do not give one who has entered 
on an Asramara (period of life), give one who is not invested when there is 
no distress. In distress give though he is even a Brahmachari (i.e., a person 
wno has been invested with the sacrificial thread) if a second son." 

Tne passage in Daksha has also been brought to our notice. “A 
wife may give in distress a younger son. though he is a Brahmachari and 
12 years of age as in the case of Somaseka.” 

These texte are cited in Vythinadna Dikshatar, a writer of authority in 
the Tamil Districts, who approves of them. Here, it appears to me, we 
have a foundation for the existence of a Ioch.1 custom at variance with what 
is now recognized as the more general rule. It may. I think, be shewn 
that the exception had at one time more general acceptance than is now 
admitted. 

It must always be a task of some difficulty to ascertain how far an 
apparent deviation from the text of the law is unintentional, and how far 
it is due to some cemporary circumstances. And the difficulty is increased 
when ihe investigation must be conducted on materials supplied by suitors 
who have not the means to defray the cost nor in many cases ability to 
suggest the course it should pursue. It is not, therefore, matter for sur¬ 
prise that, in their anxiety to act on such information as appeared to them 
the more reliable, the Courts of British India should have exoosed them¬ 
selves to the criticism that they have guided their decisions too much by 
the treatises of ancient commentators, and have disregarded existing 
usage. There has not been any unwillingness on the part of the Courts 
to undertake inquiries into custom, but there has been absence of material 
which would enable them to ascertain the [163] existence of usage suffi¬ 
ciently proved to be accepted as law, and a reluctance to introduce confusion 
into the law and uncertainty as to their rights among those who are 
governed by the law by the recognition of a deviation from the texts of 
the law which has been uninrentional or would be explicable if the circum¬ 
stances were more fully known. 

I cannot admit that these considerations ought not greatly to 
influence the Courts, but on the other hand, I am compelled to admit 
that they have in some iustances been accorded somewhat too much 
weight and that it is possible that in view of fuller information it may be 
necessary to modify in some few instances the conclusions at which the 
Courts have arrived. I say in some few instances because I do not think 
much difference will be found to exist between the established usage and 
the written law on the points on which the circumstances accepted in the 
locality have pronounced themselves explicitly. 

The earliest recordeii precedent under British rule relating to this 
Presidency is mentioned in Veeraperumal Pillai v. Narain Pillai (l). 

" Sir Archibald Campbell, in consequence of opinions given him by 
the Pandits of Tanjore, had placed Ameersing on the musnud of that 
Kingdom in derogation of Serfosie (the present Rajah) claiming as an 

adopted son. The integrity of the opinion being suspected, there was a 

reference to Lord Cornwallis who got Sir William Jones to state the sab* 
stance of the questions in Sanskrit to some of the most learned Pandits in 


(l) 1 S&caoge’s Notes of Gases 83. 
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Bengal and Benares whioh that eminent person took pains to do in such 
?heTw::d pa^s ■■ " were 

Judge proceeded to say that being actuated by similar 
™rHn«L sohoicude he had prepared and circulated a string of questions 
pert cent to the points before him and was in possession of answers from 

direction various parts of India in every 

questions that called for decision was the limitation 
of a„e, and the learned Judge, after noticing the distinction between 
Brabman and other castes, observed "with reg.rd to the .ige of five as 
a^eed to have been limited by the Sastra for [161] adoption, the result 
flndr,^^ i" the digest and commentary 's 

A “““firm, the law as declared iiv the 

Pandits of the Sadr Dewani Adalac in the Tanjora case " He cited the 

answer of the Pandits as follows That the restrictions as t^purificatLn 

and a„e are to be observed only m instances where adootion takes place 

That no Muni or divine legislator has 
positively said so, but that in a number of bo )ks of high autiioritv the rule 

adonhfd that, in case of filiation by adoption, provided the 

adopted be a sagotra, the adoption is valid and the right to inheritance 
will attach though he have passed his fifth year and undergone the puri- 

0^0 who L He added “ The strict interpretation°of saeotris 

one who has descended in a direct male line from one common ancestor.” 

ihe opinion of the Benares Pandits was also cited as follows ■_ 

inhabitants adopt children who are 
advanced more than five years m age and have undergone the tonsure and 

of purification among the Imeage of their natural father, and 
Mns, so adopted, inherit the estate of their adoptive fathers. That in the 
Deccan, when adopting from their own Imeage, if they do not find a child 
who has not undergone the tonsure, they take a child who has undergone 

Sir Thomas Strange inferred from this opinion that the limitation as 
to age was mapphcabla. not only where the person to be adopted was a 
sagotra, but connected with the adopter through a female. It is obvious 
that the terms of the translation do not necessitate this conclusion, and 
It 18 not supported by any authority which we have as vet discovered. It 
would appear from the rest of the judgment that Sir Thomas Strange was 
not at the time fully informed of the supposed reason for the rule res¬ 
pecting the limitation of age. and of the grounds on which it was consi¬ 
dered inapplicable where the person to be adopted was a sagotra. 

The judgment is, nevertheless, important—although the opinions 
oited are those of the Pandits of Benares and of the Sadr Dewani Adalat 
ofBengal, it 18 certain that, if Sir Thomas Strange had discovered anv 
discrepancy between those opinions and the opinions he had collected 
from the Southern Presidency, he would not have failed to mention it. 

We have then authority for the position that as early as the [163] 
^mmencernent of this century there was a consensus of opinion among 
Hindu lawyers that the rule prohibiting the adoption of a Brahman 
after the performance of tonsure or the other purificatory ceremonies 
^8 not understood to apply in the case of an adoption of a sa'^btra 
We have also authority for the position that, although it was admitted 
that this doctrine was not expressly declared by the leading authorities 
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on the law of adoption, it was known to be declared in treatises • 
recognized as authoritative. 

The judgment to which we have referred was delivered by Sir Thomas 
Strange in 1803 when he tilled the office of Recorder. His work on 
Hinda Law was published in 1830. He there recognizes the grounds on 
which the rule respecting adoption prior to the completion of the initiatory 
ceremonies was founded, but he observed “ The question (of age) varied • 
according as the adopted ie taken from a family nearly related or from' 
strangers,” chapter iv, and again “ that they ” (the ceremonies of tonsure 
and upanayanam) ‘‘ should so remain (to be performed) is of less conse¬ 
quence in proportion as the adopted is nearly related to the adopter,” and 
finally he loaves the question, as to the eligibility of a boy for adoption after - 
the performance of the ceremonies, an open one. 

In Prayaga Venkana v. Lach^rnii July 1809) (1), the question: 
was raised whether a brother’s son was eligible for adoption. The’ 
Pandit replied that according to the Dattaka Mimansa the sons of 
brothers invested with the sacrificial thread might be adopted, and Mr, 
Ellis observed that the more correct because the more reasonable opinion 
appeared to be that a person on whom upanayanam had been performed 
was eligible *' if of the same gotra ; ineligible if of a different gotra from 
the adopter.””' 

In Sadasiva Pillai v. Vadaganadha Pillai (2), the Pandit certified 
that tbe adoption of an adult being a brother’s son was valid. Mr. Oole-' 
brooke observed that a difference of opinion prevailed in regard to the 
adoption of adults or persons for whom certain ceremonies (Samskara) 
had been performed, tbe prevalent doctrine in [166] most parts of 
India being adverse to it. He added “ the objections are less forcible in 
the instance of a relation on the male side than in the case of a stranger.” 
Mr. Ellis considered the Pandit's opinion correct:. In Eerutnaraen 
v. Mussummaut Bkobinesree (September 1806) (3), where the person- 
adopted was apparencly not a sagotra, Mr. Colebrooke observed “ in other 
provinces, and even in Bengal, if the adoption be of a near relation on the 
paternal side no difficulty would occur, as the adoption of a brother’s son 
or other nearest male relative would be unquestionably valid at an age 
much exceeding that specified.” 

vVe can find DO ruling on the point before us in the reported deci¬ 
sions of the Sadr Court of this Presidency. It was, however, taken 

in P. Venkatesaiya V. Venkata (4)> but it appears from the report 

that the question was imperfectly argued. No reference seems to have 
been made to Veerapemmal v. Narain Pillai (5), Prayaga Venkana v. 
Lachswi (l), and Sadasiva Pillai v. Vadaganadha Pillai (2), nor were the 
learned Judges referred to the passages in the unprinted commentariee 
which have been collected by our colleague. 


• In a note which will be found in Ssrange’s Hindu Law, 3cd edition. 169, Mr* 
Ellis refers to the chapter io the Madhaviyam on religious rites to be performed on 
adoption, and observes ** This Pracaraoa concludes thus : Etadaswagotra puora gralian 
visbftyum Dattaurasa.” Thus is particularized the ceremonies required on 
son not of ihe same gotra. Whence it is inferred that the performance of the Da 
Homam ceremony, of which the effeut was to change the gotra of the adopted son w 
not necessary in tbe case of an adoption within the gotra. 

(1) 2 Strange’s H. L. 102. (2) 2 Strange’s H. L. 109. 

(3) 1 Sel. Rep. 161 =61.D. (O.S.) 157. 14) 3 M.H.C.R. 28. 

(5) 1 Strange’s Notes of Gases 83. 
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In Bamasami lyen v. Bhagati (l). decided by the High Court of 
Travanoore, the Chief Justice referring to the text from the Kalika 
Purana Sons given and the rest though sprung from the seed of another, 
boiDg duly initiated under his own family name, become sons’’ &o, 
Dattaka Mimansa, Section 4, para. 22, and to the commentary—'^Although 
spning from the seed of another, sons given and the rest when ‘ duly 
imtiated under his own family name ’ (that is, by the adopter according bo 
the form prescribed by his own code under the family name of himselO into 
the different rites commencing with that for a male born, then became sons 
of the adopted parent, not otherwise.” Ibid., para. 23. observed in the 
case of a brother 3 son it cannot be said that, by the upanayanam already 
performed in the united family, he had been initiated under a family 
name different from that which he would have to take if he had to 
be adopted by the uncle or uncle’s wife. The distinctive family name 
(tribe or gotra) would be identical, and the code or branch of the Veda 
which the boy and the uncle follow would be also tlie same, and he held 
the reasoQ of the prohibition Cl67j ceasing the prohibition would not 
apply and that the said prohibition is clearly directed to a case where 
t^he gotra of the adopter is different from that of the natural family of the 
boy adopted. For there might be cases in which adoption from a different 
family (gotra) may become necessary, that is, in the absence of nearer 
relatives and it is to such cases clearly the case applies. The other learned 
Judges concurred. 

In view of the support which the evidenie in this case receives from 
the circumstances that the usage was regarded as sanctioned by some 
writers of authority, that it was accepted by a more recent writer held in 
e^eem in the Tamil Districts and that evideoce of its recognition is 
afforded by the earlier cases to which we have referred, I consider we 
shc^d not be justified in holding that the Subordinate Judge ought not 
to have accepted the usage as sufficiently established by the evidence to 
be received as a part of the law. 

_ This being the only question referred, the case will be sent to the 
Division Bench for disposal. 

Keenan, J.—I concur. 

Muttusami Ayyar. J.—I concur. 


9 M. 167. 

APPELLATE GBIMINAL. 

Before Mr, Justice Muttusami Ayyar and Mr. Justice Parker. 


The Qdben-Empebss v. Appathoeai.* 

[17th and 23rd November, 18^(5.] 

ActXXIVofm^ [Madras), Section 48 (6)-Aci Jo/1385 (Madras) /cevi in 

a town, no offence. ^ ^ 

By Clause 5 ol Section 48 of Act XXIV of 1869 (Madras), as amended by Act I 
of 1885 {Madras), any person, who within the limits of a town “throws or lava 
down any dirt, filth, rubbish or any atonas or building materials • or who 
coQstruotfl a oow-sbed or stable within the bounds of any thoroughfare • or who 
causes any offensive matter to run from any dung-heap into the street" is 
punishable. 


* Oeiminai Bevisioa Case 565 of 1886 
(1) 8 Mad. 7ar. 161. 

613 


1886 

May 1. , 

Fell 

Bench. 

9 H. 118 
(P.B.). 


iini—66 


9 Mad. 168 


INDIAN DECISIONS, NEW SERIES 


DTol. 


1885 

Nov. 23. 

Appel- 


A was convicted and fined for having keps a manare-beap in a town but not in 
a street : 

Held, that the conviction was bad. 


[168] This was a case, referred for the orders of the High Court, 
LATE under Section 438 of the Code of Criminal Procedure, by H. P. Gordon, 
Criminal, l^istrict Magistrate of South Arcot. 

- The facts were stated as follows :— 

9 H. 167. “ Jq Magistrate has convicted the accused under Section 

48 of Act XXIY of 1859, of Clause 5, for keeping a manure-heap in a vacant 
spot near the public street. 

‘‘ The Joint Magistrate refers the conviction as illegal, on the ground 
that it is not shown that the heap was within the bounds of a thoroughfare, 
or that offensive matter ran from it into the street. 

“ I am of opinion, looking to the effect of Act I of 1885, which came 
into force on the 1st July, that the conviction is good; but having regard to 
the collateral results which would attend that construction, have thmght it 
better to refer the question for the decision of the High Court. It seems to me 
that the effect of the repeal by Act I of 1S85 of the expressions in the body 
of Section 48, as applied to Clause 5, is to render penal, not only the deposit 
of dirt or rubbish, but also that of stones or building materials in any place 
within the limits of the town. It is impossible to suppose that it could 
have been the intention of the Legislature to prohibit the deposit of 
building materials in convenient places within the town, but it is possible 
that the concluding words of the first part of Clause 5, were overlooked when 
the words limiting the provisions of the section to thoroughfares, &c., were 
repealed. The object of the amendment is known to have been to afford 
facilities for the prevention of ill-usage of animals. 

“ The punctuation and the grammatical construction of Clause 5, as 
printed in the authorized edition of the Madras Code, would appear to 
prevent the application of the words ‘ within the bounds of any thorough¬ 
fare ’ occurring in the second paragraph of Clause 5 to the first paragraph 
of that clause." 

Counsel were not instructed. 

The Court (Mottusami AyyaR and PARKER, JJ.) delivered the 
following 

JUDGMENTS. 

Muttusami Ayyar, J.—In this case the accused kept a manure- 
heap in a vacant spot near his bouse and a public street, intending to 
remove it ultimately to his field for use. The Second-class Magistrate 
convicted him of an offence punishable under Clause 5, Section 48 of Act 
XXIV of 1859, and sentenced him to pay a [169] fine of eight annas. The 
Joint Magistrate considered that the conviction was illegal because the dung- 
heap was not kept in any public street, nor was any offensive matter 
permitted to run from it into such street. The District Magistrate is, 
however, of opinion that, under Section 48, as amended by Madras Act I of 
1885, it is no longer necessary that the manure-heap should be kept in any 
street. The amendment consisted in the omission in the body of Section 
48 of the words “ in any street or thoroughfare or passage,” and the words 
“ to the obstruction, inconvenience, annoyance, risk or damage of the 
residents and passengers.” The amending Act, however, does not alter 
Clause 5. It is in these terms :—“ Any person who throws or lays 
down any dirt, filth, rubbish, or any stones or building materials : or 
who constructs any pial, cow-shed or stable, or the like within the 
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bounds of any thoroughfare; or who causes any offensive matter to run 

from any house, factory, dung-heap, or the like into the street. ” 1 am 
unable to adopt the construction suggested by the District Magistrate. It 
could never have been intended by the Legislature to make tbe deposit, 
either of rubbish or building materials, in convenient places within the 
limits of a town penal. The last sentence in Clause o, wliich makes it 
penal to cause any offensive matter to run from a dung-heap into the 
street, contemplates the deposit of a dung-heap near a street or within the 
limits of a town as otherwise than penal. If the District Magistrate’s 
constractionis right, there was no necessity for retaining the word “dung- 
heap ID this sentence. The omission to insert the words, “ in any street,” 
iQ tbe iireb part of Clause 5 is an oversight; but tbe latter part of the 
clause sufficiently indicates the intention of the Legislature, and the 
construction we place should be such as is consistent with that intention 
1 would set as’de the conviction and tbe sentence referred to us and 
clireot chat the fine be refunded. 

P^KBR J.—It was certainly not the intention of the Legislature to 
make it penal to lay down a heap of dirt or materials for building any¬ 
where within a town, but only in such places where those acts might cause 
public inconvenience or annoyance. 

I observe that in some editions there is only a comma and not a 
semicolon after the word ’ materials” in clause 5. and looking at the 

context, It appears to me probable that the Legislature intended to make 

the words within the bounds of any thoroughfare” applv to both classes 

of acts spoken of. the throwing [170] or Uyicg down of certain 

substances, or the construction of certain buildings. It will be seen that 

the third class of acts spoken of in the same clause, viz., the causing 

any offensive matter to run from any house. &c , is only made penal when 

the offensive matter is aUowed to run " into the street," and not in any 
other case. 

In the decision before us, as there is no evidence that the heap of 
rubbish was deposited in a public thoroughfare, I would set aside the 
conviction and direct that the fine be refunded. 
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APPELLATE CIVIL. 

Before Mr. Justice Ketnan {Officiating Chief Justiu) and 

Mr. Justice Parker. 


ViRARAGAVA (Plaintiff) v. RamudU (Defendant).* 

[17th November, 1885.] 

Army Aci, 1881, Sect^ 151 (3)—Ciuil Procedure Code, Section 266, exnl. {b)^Debtor 
swject to military law ~ Attachment of moiety of salary wider Rs. 20 per mensem. 

Bectiott 151 of the Army Act, 1881, not being affected by the provisions of 
Beotion 266 of the Code of Civil Procedure, tbe attachment by a Civil Court of a 

moiety of the monthly salary of a debtor subject to military Jaw. nat excoadinc 
its. 20, is legal, ^ 

This was a case stated under Section 617 of the Code of Civil Proce¬ 
dure by B. Ramasami Nayudu, District Munsif of Bellary. 

The facts necessary for the purpose of this report appear from the 
judgment of the Court (Kernan, Qffg. C.J. and Parker, J ) 


* Referred Case 8 of 1865. 
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Counsel were nob instructed. 

JUDGMENT. 

In this case, after decree against the debtor, who is a person subject 
to military law, hut not a soldier of the regular forces, the judgment- 
creditor put in an execution petition, asking for a special order under the 
Army Discipline Act, 1879, Section 144, and Army Circular thereunder, 
No. 66, for the attachment of half tue salary of the judgment-debtor, and 
obtained a special order granting the relief prayed for. 

The Executive Commissariat Officer objected to the attachment, [171] 
on the ground that the judgment-debtor’s salary, being less than Rs. 20 
nor mensem, was exempt from attachment under clause [h] of Section 266 
of the Code of Civil Procedure. 

The last proviso of that section, however, enacts that nothing in the 
section shall be deemed to affect the Army Act, 1881, or any similar law 
for the time being in force ; Section 151 of the Army Act, 1881, which 
corresponds to Section 144 of the Army Discipline Act, 1879, on which 
the Army Circular of March 1882 quoted by the District Munsif was 
issued, enacts that a Court may direct specially that the whole or any 
part of the sum decreed shall be paid by instalments out of any pay 
payable to the debtor, and the amount named in the direction not exceed¬ 
ing half of such pay shall, while the debtor is in India, be stopped and 
naid in conformitv with the direcHon. 

The effect of that section is, that in no case shall the pay of a person 
subject to military law, bub not a soldier of the regular forces, be liable to 
stoppage to a greater amount than one-half, but the stoppage is nob con- 
hned to pay of Rs. 20 or upwards. Clause (b) of the proviso to Section 
266 of the Civil Procedure Code provides that nothing in that section 
affects the Army Act, 1881, or any similar Act. 

Our reply, therefore, is that the attachment of half the judgment- 
debtor’s salary is valid and in accordance with law. 


9M. 171 »10 Ind. Jur. 98. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Hutchins. 

Kottam ZamINDAR (Plaintiff), Appellant v. PiTTAPUR ZaminDAR 
(Defendant), Respondent."^' [16th and 27th November, 1885.] 

Act XXVII of 1860, 2—Bond given to secure debt due to the estate of deceased 

Hindu—Suit by heir —Waiver of right to protection implied. 

B being a debtor to the estate of a deceased Hindu, executed a bond promising 
to pay the debt to V, the divided broliber of the deceased, as his heir. 

A suit having been filed against V by the widow of the deceased, who claimed 
his estate, R offered to pay the debt to V on produotion of a certificate under 
Act XXVII of 1860, but not otherwise. 

Held, that, as R bad executed a bond promising to pay the debt to V, he could 
not rely on the protection afforded by Act XXYll of 1860, 

[172] This was an appeal from the decree of T. Ramasami Ayyangar, 
Subordinate Judge at Cocanada, in suit 1 of 1884. 


* Appeal 78 of 1886. 
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^ The facts necessary for fcho purpose of this report appear from the 

judgment. 

for the appellant, contended that Section 2 of Act 
^^^11 of 1860 did not apply, and that tliere had been no proper tender 
by the defendant. 

Mr, Wcdderburn, for the respondent, urged that no question of tender 
arose: that under Act XXVTI of 1860, the defendant was entitled to 
demand that plaintift should produce a certificate before he could claim 
payment of the debt sued for. and that, as ha declined to do so, he 
absolved defendant from the duty of tendering. The fact that tlie debt 
was secured by a bond did nob alter the nature of the debt. There was 
no consideration to support any promise to nay the plaintiff otherwise 
than as his brother’s representative. 

JUDGMENT. 

The judgment of the Court (Muttusami Ayyar and Hutchins, 
JJ.}, which was reserved till the 27th November, was delivered by 
Q* Ayyar, J. The appellant, Sri Raja Vatchavaya Venkata 

SimhadriJagapathiraju. isthexamindarof Kotbam, and the respondent. 

Veokata Mahipathi GangadharaR^^maRaii, is the zamindar 
of Pittapur iQ the Godavari district. The appellant had a divided brother, 
and, upon his death, a certain sum of money was paid to his widow, and 
a release was obtained from her of her claim to her husbaivi’s property. 
The respondent owed to the deceased a large sum of money on account of 
certain bundles, and executed the bond (Exhibit A) to the appellant, as his 
heir, for Rs. 83,679-l-l on the 12th November 1880. This document 
provided for the re-paymenb of the debt at Tuni, where the appellant 
resides, m two instalments, the first on the 20th November 1881 and the 
second on the same date in 1882. 

In 1881 the appellant’s brother’s widow instituted a suit to set aside 
the release which had been obtained from her. Whilst this suit was 
pending, m March 1882, the respondent aupoinbed the Official Trustee of 

this Court to pay off his debts and entrusted to him six lakhs of rupees 

mrthat purpose. The debt nowin dispute was one of the debts which the 
Official Trustee was authorized to pay. On the 3rd April 1882 the Official 
Trustee addressed the letter (Exhibit I) to the appellant on respondent’s 
behalf. It stated that, owing to the litigation between the appellant and his 
siBt 0 r-Ll 73 ]in-law, he was nob in a position to give a valid receipt, and that 
as the respondent was ready to pay off the whole debt, the appellant should 
produce a certificate under Section 2, Act XXVII of 1860. It further 
intimated to the appellant that the principal and interest due under the 
bond would be lodged in the Bank at Cocanada on the 12tb April 1882, 
that the respondent would not pay interest after that date, and that the 
money to be lodged would be paid to the appellant on his furnishing to 
the Official Trustee at Madras a copy of tlje certificate which he was 
required to obtain. The appellant at once sent a reply, declining to 
produce a certificate and calling attention to the fact that the bond was 
in his name and payable at Tuni. 

In February 1883, the appellant was informed that the amount 
mentioned above, i.e., the principal and interest up to I2th April 1882, 
would be paid if he gave an indemnity. The appellant declined to give 
an indemnity, adding that he would accf-pb the amount, which the 
respondent offered to pay, as a part-payment, without prejudice to his 
right to institute legal proceedings to recover the balance. 

The Official Trustee was examined as a witness, and proves that on 
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the 12th April 1882 he had funds in the Bank at Cocanada to his credit 
from which the appellant might have obtained payment if be had produced 
a certificate. It does not appear that there was any attemot or offer to 
remit the money to Tuni. The appellant having declined to produce a 
certificate, the money lodged in the Bank was shortly after paid to other 
creditors. 

In December 1882 the suit instituted hy the widow was dismissed, 
but she appealed from the decision to the High Court and the present suit 
' was instituted whilst her appeal was p^nling. The respondent paid into 
Court the sum formerly lodged in the Bank, which includes interest up to 
12bh April 1882 only, and denied his liability for subsequent interest and 
costs. The Subordinate Judge upheld this contention and decreed that 
the plaintiff (appellant) is entitled, on producing a certificate that he is 
the legal representative of his deceased brother, to receive tbe amount 
paid into Court by the respondent, and dismissed the remainder of the 
claim with costs. A certificate has since been obtained and the money 
in Court has been paid to the appellant. His apoeal is against only so 
much of the decree as disallowed costs and interest from the 12th April 
1882. 

[174] The suit having been brought upon the specific contract (Exhi¬ 
bit A) any defence available to tho debtor must arise out of the contract, 
and he cannot be permitted to rely on the prior state of things which had 
merged into it, in order to add to its terms. It was open to him to have 
inserted a provision in document A that the debt would be paid only on the 
production of a certificate, but this he did not choose to do. On the contrary, 
he waived the right which he had under Act XXVII of 1860 and contract¬ 
ed a new obligation. It is not alleged that he was induced to do so by 
fraud, or that document A was executed otherwise than with full know¬ 
ledge of the material facts. 

The institution of a suit by the appellant’s sister-in-law was a con¬ 
tingency which was not foreseen and provided for by the debtor; and 
such default on his part could not operate to make his obligation, which 
was unconditional, conditional. If the widow had succeeded in her suit, 
no doubt, he might have pleaded a failure of consideration. If the litiga- 
tion'excited a reasonable apprehension, his proper remedy was. perhaps, 
an inter-pleader suit, but he had no right to vary, of his own choice, the 
contents of the obligation created by the bond. The Official Trustee was 
clearly right in himself refusing to pay, and advising the respondent not 
t^pay, otherwise than into Court, so long as there was any doubt as to 
the widow’s title, but when once the respondent had accepted appellant 
as his creditor, he was not entitled to require either a certificate^ or 
indemnity bond ; and even assuming that he could demand an indemnity, 
his liability to pay interest would not cease unless he tendered payment 
at Tuni according to the terms of the document. There is no evidence 
that a specific sum was set apart in the Bank to the appellant’s credit and 
to be appropriated in liquidation of his debt. This is not a case of 
reciprocal promises in which the mere offer of performance on one side 
may be accepted as a fulfilment of the obligation. 

We must reverse so much of the Subordinate Judge’s decree as 
disallowed tbe claim to interest from the 12th April 1882 and costs, and 
direct that the respondent do pay interest at the contract rate, vtz., 12 per 
cent, per annum up to the date of the plaint, with further interest at o 
per cent, until the date of payment into Court, and the! appellant’s costs 
throughout. 
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[176] APPELLATE CIVIL. 

Before Sir Charles A. Turner, Kt., Chief Jiistice, and 
Mr. Justice Muttusami Ayyar. 


Secretary of State for India in Council 

{Plaintiff), Appellant v. ViRA Rayan AND OTHERS {Defe 7 idants), 
Bespoiidents.* [14th Sepfeembor. 1880 and 2nd May, 1885.] 

Forest Zarwjs, Malabar-Presumptimi rv; to ownemhip-Riqhfs of Crown and of occupier of 
w^Uland under Hindit law -Suit by Crown for declaration of title and possession— 
Plaxnt-Cau^e of action within Statutory iwriod not alUqcd-Bnrden of proof— 

.nisjKnded, Right surviving—Act XIV 
o; ibSy-CI^Kt CVoM'u not affected-Limitation Act, ISIl-Pdfect on subsisting 
rights—Limxtatwn Act, 1877, Sections '2-^Q-Construction. 


In the district of Malaba’’ and the tracts adrainiatored as part of it. there is no 
presumption that forest lands are the property of the Crown. 

According to the Hindu law a right to the ooasession of land ia acquired bv the 
farst parson who makes a beneficial use of the soil, the right of the Sovereign 
being to assess the occupier to revenue. 

Assuming that the Crown has the right to oust any person who, without sanc¬ 
tion. occupies waste land which has nob been aponpriated for any public puruose, 
It cannot, by a suit brought for a declaration of title, or for ejectment, the date at 
which the cause of action arose not being stated in the plaint, compel a defendant 
to prove possession for 60 years. 

As a general rule, a plaintiff must not only show he has a title, but that he has 
a subsisting title, which he has not lost by the prescriptive sections of the Limita- 


The probable explanation of the ruling in Radha Gobiiul Roy's Case (Suth. P. 
C. Cases 809) IS, that when a plaintiff proves title and possession, it is to be 
presumed thathia possession continues till the defendant proves that the posses- 
Sion was interrupted, but that where the plaintiff can prove title only, and 
not possession, he must prove that the adverse possession of the defendant or the 

impugning his title, occurred within the period 
prescribed by the Limitation Act. ^ 

In asnif, instituted in March 1879 bv the Crown for a declaration of title, to 

11. 1 possession of a portion thereof, the defendants alleged 

tbat the land has been in their possession for more than 60 years. 

it was incumbent on the Crown, under Article Ufl of Schedule TI of 
the Indian Limitation Act, 1877. tp show possession of the proprietary rights 
claimed [176] within 60 years, or. if the defendant proved nossession, that such 
possession commenced, or became adverse within fuch period. ‘ 

that up to April 1. 1873. when the Limitation 
Act of 1871 came into force, the limitation for eiich a suit was 12 years from the 
time when the cause of action arose, and that the suit was barred by adverse poa- 
sessiou for 12 years prior to April 1, 1873 

Held, that, even if Regulation II of 1802 applied to claims by the Crown, inas- 
muoh as the Regulation only barred the remedy and did not extinguish the 

right, and Act XIV of 1859 did not extend to such a claim, the right subsisted 

when the Limitation Act of 1871 came into operation, and as long as that Act 
was ID force, and that the Grown, being entitled under that Act to sue within 60 
years from the date of the cause of aotion, and under Section 28 of the Limitation 
Act of 1877, to sue within 2 years from the 1st of October 1877, the suit was 
not barred, provided it could be shown that the cause of action arose within 60 
years from the date of its institution. 


[F., 19 M. 165 11661; R.. 13 M. 89 {109); 15 M. 315 (318); 20 M. 299 (302)- 25 M 
467 (496); 33 M. 1=20 M.L.J. 66 (69) =7 M.L.T. 128 ; 14 C-L.J. 292 = 16 C W N 
8®lj354) = ll Xnd. Cas- 465 (468) ; 8 M.L J. 231; 105 P.R. 1901; D., 28 M 267 
<288)=15 M.LJ. 147.1 
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This was an appeal from fehe decree of H. Wigram, District) Judge of 
South Malabar, in suit No. 15 of 1879. 

The facts and arguments appear from the judgment of the Court 
(Turner, C.J., and Muttusami Ayyar, J.). 

The Acting Government Pleader (Mr. Shephard), for appellant. 

Mr. BransoJi, Mr. Johnstone, Bkashyam Ayyangar and Sankaran 
Nayar, for respondents. 

JUDGMENT. 


This suit was brought by the Secretary of State against nine persons, 
of whom Nos. 8 and 9 were described as holdi'ig under No. 2 to obtain a 
declaration that the lands, hills and forests forming part of the upper 
water-shed of the Bhawani river and known as the Attapadi valley are 
the property of Government, and that no one of the defendants had any 
right or title thereto, to obtain an injunction restraining the defendants 
Nos. 1—7 from cutting timber on the lands, hills, forests, and to recover 
possession from defendants Nos. 8 and 9 of 500 acres of land described in 
the 2nd schedule to the plaint as " To be selected from out of the lands 
on the Elamala hills, being a part of the hills before mentioned.” 

The plaint avers that lands, «tc., of which the extent is estimated at 
about 232 square-miles are the nroperty of Government, and that no private 
persons have any proprietary rights therein : that the Government always 
received and still receives plough dues and spade dues and formerly received 
grazing rent in respect of some of the lands ; that the defendants Nos. 1-7 
claim jenm or proprietary rights over the lands or portions of them, but 
that the plaintiff does not know what portions of them are respectively 
[177] claimed by the defendants : that the defendants Nos. 1—7 or 
some of them have of late years been granting leases of the said lands to 
various persons : and that in particular defendant No. 2 has granted to 
defendant No. 9 a lease of the lands described in the 2nd schedule attached 
to the plaint, dated September 11, 1877, for 25 years, and that defendant 
No. 9 has entered into possession of the lands so leased, and cleared some 
of them : that defendant No. 8 has some interest in the lease: and that the 
defendants Nos. 1—7 have of late years been granting leases to cut timber 
in the said lands to various persons and have in various ways been attempt¬ 
ing to exercise acts of ownership over the lands. It will be seen that the 
plaint in many respects violates the requirements of the Code of Civil 
Procedure. It does not state any common ground of action against the 
defendants Nos. 1—7. It asserts a claim to 232 square miles of country 
without specifying of what lands the defendants Nos. 1—7 severally claim 
possession. The reason assigned for this omission was not sufficient 
unless it had been shown that application had been made to the several 
defendants to state in respect of what lands they claimed rights and they 
had refused to give it or had laid claim to the whole extent. And although 
want of information on the part of the plaintiff’s agents might have excused 

the presentation of the plaint in this form if reasonable diligence had been 
used to procure better information, yet when the defendants had been 
summoned, they should have been examined and the plaint amended and 
made more precise. 


Again, the plaint contained no statements of the date when the cause 
of action arose except in respect of 500 acres leased by defendant No. 
to defendant No. 1. This defect should, if possible, have been corrected, 
especially when it was found that the contesting defendants set up a pie* 
of limitation. At the hearing of the appeal we were unable to understand 
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^9 bearing of muob of the evidence addubed, as the maps which were 
before the Court did not sliow the names of the hills nor could we ascer¬ 
tain precisely what portions of the valley were claimed by the several 
defendants. We therefore adjourned the further hearine and directed that 
maps should be prepared and that the respondents (defendants) should point 
out what lands they severally claimed. A map was prepared and produced 
m compliance with our order, It shows that a large block of land on the 
west and a ^all block on the east marked green are claimed by neither 
party ; [178] that some lands are claimed by respondent No. 1 only, some 
by respondent No. 2 only, some by both, and some by these respondents 
and by respondent No. 8, Colonel Scott, who claims under the respondent 
No. 2. Of the original defendants, Nos. 3, 4, 5, 6 and 7 averred they 
had some ancestral rights in the tract, but expressed their willingness to 
surrender them^ and No. 9 alleged lie had relinquished his rights to No. 8. 
The suit proceeded against the defendants Nos. 1, 2 and 8 who are the 
respondents to the appeal. Respondent No. lisVira Rayan, Eralpad, or 
holder of the second stanam in the family of the Zamorin. He objected 
to the frame of the plaint, denied that the Government has ever taken pos¬ 
session of the lands which he claimed, and asserted he had enjoyed them 
as part of his ancestral domain for a period of upwar>l 3 of 60 years adversely 
to the claim made by Government. Respondent No. 2, who is the Man- 
nargab Mupil Nayar, also book exception to the frame of the plaint, and aver¬ 
red that the Government had not held thejenm right in the lands claimed 
by him, though it had collected revenue from some of his tenants : that 
the lands to which he laid claim formed a part of Malabar and bad, 
before British rule, been held by petty Chiefs of the Vallavanad family 
as part of the property attached to tbeir stanam; that he and his ancestors 
had held jenm rights throughout the whole period of British rule: that, 
with the knowledge of Government officials, he had spent large sums of 
money on improvements : and that he had granted subordinate tenures 
to persons who ought to be made parties. 

Respondent No. 8, Colonel Scott, set up a title under the respondent 

No. 2 and alleged that he was induced to acquire a lease from defendant 

No, A by reason of the representations of the officers of Government, and 

that he bad expended moneys in obtaining the lease and in efifecbing 
improvements. 

We have allowed the case to stand over for some time, as we were 
informed that the parties contemplated a compromise, but we have 
recently been informed that the negotiations have failed, and we must 
therefore dispose of it. 

The tract of country known as the Attapadi valley lies to the east 
of the Western Ghats through which a stream has worked its way and 
formed a pass by which access is afforded to Malabar. On the east it is 
bounded by Coimbatore. A question was raised as to whether it formed 
a part of the District of Coimbatore or of [179] that of Malabar. 
We agree with the Judge that there is no proof that it ever formed part of 
Coimbatore. On the other hand, there is evidence that it was dependent 
on, if it was not a part of, Malabar before British rule. Dr. Buchanan, 
who visited Malabar in 1800, describel it as having been ruled by an 
hereditary chief from whom the Zamorin exacted tribute in order that 
the residents of Attapadi might pass through the ghat and trade in 
Malabar. It cannot be ascertained whether tbe Attapadi valley was 
ceded with Malabar by the treaty of 1792. It is known that certain of 
the adjoining territories were claimed by the British as forming part of 
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Malabar, and that the claim was disputed by Tippu. The Attapadi valley 
appears in Sartorius’s map of 1793 as forming part of Malabar. It was 
regarded by Buchanan, who would have gained his information from the 
Collector, as part of Malabar, and the earliest official acts of which we 
have information were executed by Malabar officials. Mr. Ward in 
182G describes it as included in Malabar, and it has throughout been 
administered as part of the Malabar District. The question is import¬ 
ant, because it is argued that thei'e is a distinction respecting the right 
of the Crown to question the occupation of waste in Malabar and 
its right to question the occupation of waste in raiyatwari districts: 
and it was probably in reference to this presumed distinction that there is 
an ^ argumentative statement in the plaint that the land formed part of 
Coimbatore. According to what may he termed the Hindu common law, 
a right to the possession of land is acquired by the first person who makes 
a beneficial use of the soil. The Crown is entitled to assess the occupier 
with revenue, and if a person who has occupied land omits to use it and 
the claim of the Crown to revenue is consequently affected, the Sovereign 
is entitled to fake measures for the protection of the revenue. Whether the 
practice which has obtained in certain districts of requiring a person who 
desires to cultivate waste to apply to the local revenue officer for permission 
to do so has abrogated in those districts the Hindu law, or whether it may 
be justified by the establishment in those districts before British rule of the 
analogous doctrine of the Muhammadan law, we consider it unnecessary 
to determine in this suit, for we have found that the land appertains to 
the district of Malabar, and we agree with the Judge that there is 
no presumption in that district and in the tracts administered as a part of 
it, that forest lands are the property of the Ci'own. At the commencement 
ri8o] of the century it was the policy of the Government to allow all lands 
to become private estates where that was uossible. Desnatch of Lord 
Wellesley quoted in Baskarappa v. The Collector of North Canara (1). 
The Despatch and Order of the Governor-General in Council on the 
annexation of Malabar, dated the 31st December 1799 and the 18th June 
1801, have not been adduced, but their purport appears from the Despatch 
of the 19th July 1804, quoted in Vyakunta Bapuji v. Government of Bombay 
(2). It was intimated that it never could be desirable that the Government 
itself should act as the proprietor of the lands and should collect the 
rents from the immediate cultivators of the soil. When in 1808 the 
Board of Kev^nue sugeested that an augmentation of revenue might 
be derived from waste-lands reserved, they were informed that the 
Government did nob look to any advantage of that nature beyond 
the benefit of increasing the amount of the public taxes in propor¬ 
tion to the existing taxes of the country (Fifth Report, Appendix 30, 
page 902; Revenue and Judicial Selection, Volume I, p. 842). It will 
be seen that at that time the Government, so far from abrogating the 
Hindu law, intended to assert no proprietary right to the waste, but 
limited itself to its claim to revenue. At the time Malabar came under 
British rule, all the forests were claimed as private property (I.L.R. 3 
Bom. 586). In their Despatch of 17th December 1813, relating to the 
settlement of Malabar, the Directors observed that, in Malabar, they had 
no property in the land to confer, with the exception of some forfeited 
Estates (Revenue Selection, Volume I, p. 511). Although a different 
policy was subsequently pursued in other districts, and especially in 

(1) 3 B. 452 (560). (2) 12 B.H.O.R. App. 1 (144). 
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tnore modern times, rules have been framed for the scale of waste-lands, 
there is nothing to show that any such change was notified in Malabar 
up to a period much later than that at whioh there is considerable evid- 
enoe to show that the resnondents Nos. 1 and 2 were in possession of 

proprietors of the lands they claim by Government 
officials. But assuming that even in Malabar the C''own had the right 
to oust any person who without its sanction occupied waste-land which 
has not been appropriated for any public purpose, the question that 

presents itself for determination at the outset of this case is whether it 

is competent for the Crown by instituting a suit for a declaration of 

right or ejectment without [181] specifying a date at which the 

cause of action arose to compel a defendant to prove possession for 60 
years. 

The proposition apnears unreasonable. We apprehend that the Crown 
must, as other suitors, disclose in its plaint a cause of action and aver that 
it arose within the period of limitatinn or the existence of some of those 
circumstances which extend the period allowed by the Limitation Act, 
and ^that the rule respecting the burden of proof where the existanca of a 
subsisting title in the plaintiff is challenged by a plea of limitation, is 
the same whether the suit it brought by the Crown or by a private suitor. 

^ The Courts have hitherto regarded Maharajah Koowj^r Baboo Nitrasur 
^ngh V. Baboo Nund Boll Singh (1) as the leading case on the subject. 
In that case the Privy Council observed : "The appellant is seeking to 
disturb the possession, admitted to have existed for about 11 years, of 
defendants who insist on a possession of much longer duration as a statu¬ 
tory bar to the suit. It clearly lies on him to remove that bar by satis¬ 
factory proof, that the cause of action accrued to him (for that is the way in 
which the Regulation puts it) or a dispossession within 12 vears next before 
the commencement of the suit, and therefore that he or some person through 
whom he claims was in possession during that period. No proof of anterior 
title ... can relieve him from this burden or shift it upon his adver- 
saries by compelling them to prove the time and manner of dispossession." 
Ife Will be noticed that this case fell to be decided under the Regulation 
which prohibited the Court from entertaining a suit if it was instituted 
more than 12 years after the cause of action had accrued : but the rule it 
declared was held to apply equally to cases governed by Act XIV of 1859, 
where the words are No suit shall he entertained. . . unless the same is 
instituted within the period of limitation." Pandurang Govind v. 
Balkrishna Hari (2). In Gossain Doss Koondoo v. Seroo Koomaree Debia (3) 
Couch, C.J., observed, The plaintiff must show that he or some one 
through whom he claims has had possession within twelve years before 
the suit. If he sues for the recovery of immoveable property on the 
ground of having been dispossessed from it, he must show that he has 
come within 12 years from the time when his cause of action arose, the' 
time when he was dispossessed. It is nob enough for him to prove his 
title to [182] the property whioh is the subject of the suit and leave it 
to the defendant to show that the suit is bailed by the Law of Limitation, 
by proving when the plaintiff was last in possession.” 

Notwithstanding the rulings to which we shall nresently advert, the 
Courts have held that, as a general rule, a plaintiff must not only show 
that he has a title, but that he has a subsisting title, which he has not 
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lost by the prescriptive sections of the Limitation Act. Mano Mokun 
Ghose V. Mothura Mohtm Roy (l). 

The Code of Civil Procedure recognizes the rule, in that it declares 
that the plaint must contain a statement of the circumstances of the cause 
of action and when it arose [Section 50 (tf)] and that if the cause of action 
arose beyond the period ordinarily allowed by law for instituting the suit, 
the plaint must show the ground upon which exemption from such law is 
claimed (Section 50). It is, however, contended that the rule, which had 
been thus generally received, is impugned by the decision of the Privy 
Council in Radka Gobind Roy v. Inglis{2). In that ease, the plaintiff 
proved a title to the soil of a lake which afterwards became dry and 
culturable: the defendant denied the plaintiff’s title and relied on adverse 
possession for more than 12 years. Their Lordships observed: “ The 
question remains whether the disputed land had or had not been occupied 
by the defendant for 12 years before the suit was instituted, so as to 
give him a title against the plaintiff by the operation of the Statute 
of Limitation. On this question, undoubtedly, the issue is on the 
defendant. The plaintiff has proved his title: the defendant must prove 
that the plaintiff has lost it by reason of his (the defendant’s) adverse 
possession.” 

This decision does not appear in the Law Reports, Indian Appeals, 
and we have no note of the argument so as to ascertain whether the ruling 
in Maharajah Nit7asxt,r Singh v. Baboo N^md Loll Singh (3) was quoted or 
discussed at the hearing. The absence of any reference in the judgment 
to this leading case has led the High Court of Calcutta to the conclusion 
that their Lordships did not intend to reverse the earlier ruling, but that 
the circumstances of the particular case warranted an apparent departure 
from it. Mr. Justice Wilson considers that the facts established shifted the 
burden of proof by warranting the presumption that the possession of the 
plaintiff continued until the contrary was shown (p. 232J. [183] Mr. Justice 
Field considered that it was the intention of the Privy Council to graft 
an exception on the general rule where the property in dispute is not 
susceptible of actual and visible possession (pp. 238, 241). While uphold¬ 
ing the rule of law declared in Maharajah Nitrasur Singh’s case (3) the 
High Court of Calcutta has in some cases held that the burden of proof is 
shifted if the land in dispute is chur land, land formed by alluvion or 
jungle or waste land. Mahomed Ibrahim v. Morrison (4). We must 
express our concurrence with the observation of the learned Chief Justice 
of Calcutta in Rally Chum Sahoo v. The Secretary of State (5) that there 
cannot be one principle applicable in the case of jungle land and another 

principle applicable in the case of other lands. The owner of jungle 

land is as much bound as the owner of any other kind of land to 
watch his property, and if he omits the necessary precautions and a 
person enters and holds adverse possession of a piece of jungle for 12 
years, he has obtained a title by prescription. The circumstance that 
the property w'as of such a character that it was more or less easy for the 
owner to discover the intrusion of a stranger is immaterial, unless there 
has been such fraud as to bring the case within the provisions of Section 
18 of the Act. The ignorance of the owner will not prevent the accrual 
of a title by prescription. Rains v. Bnxton{6}. Of course the enjoyment 
necessary to create a title by prescription must not be a mere succession 

(1) 7 C. 228. i2) 3 Suth. P.C. cases 809*7 C. 232. 

(3) 8 M.I A. 199 (220). 14) 5 0. 36. 

(5) 6 0.725. (6» UOh. D. 537. 
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o£ independeat trespasses-it must be, if not continuous, at least of such 
a oharaoter bhali an mbention to assert a right as owner may bs iaferred 
fcom it. We find nothing in the judgment of their Lordships in Badha 
^obind Boy 5 case to intimate an intention bo lay down an exception 
bo a general rule founded on the peculiar character of the disputed 
property, and we therefore agree with Mr. Jusiaoe Wilson that the 
probable explanation of the ruling in Badha Gobind Boi/s case is that 
when a plaintiff proves title and possession, it is to be presumed that 
ms possession continues bill the def jndint proves that the possession was 
interrupted, but that where the plaintiff can prove title only and not 
possession, he must prove that the adverse possession of the defendant 
or the acts of which he complains as impugning his title, occurred within 
the period prescribed by the Limitation Act. 

This suit was instituted on the 27th March 1879 and is [184] governed 

by the Limitation Act, 1879, which prescribes (Article 149) that a suit in 

the name of the Secretiry of State must be brought within 60 years from 

the date when the period of limitation will begin to run against a like suit 
by a private person. 

It is therefore incumbent on the Crown either to show possession of 

the proprietary rights claimed within 60 years, or if the respondents 

prove possession, it is incumbent on the Crown to show that the possession 

of the respondents commenced or became adverse within the period of 
limitation. 

The Judge has gone further, and has held that, up to April 1st. 1873 
when the limitation sections of Act IX of 1871 came into force, the 

^ of this nature was 12 years from the time 
when the cause of action a rose; and that inasmuch as the suit was nob 
brought uQfcd Act XV of 1877 had come into force, and that Act provided 
that nothing therein contained should be deemed to revive any right to 
sue barred under the Act of 1871 or under any enactment thereby 

f be observed, from the 

Act ot i«71h if the right to sue was barrpd by more than 12 years’ 

adverse possesion on Majrch 31st, 1873, it cannot now be revived ; and 

u j j Crown had failed to prove its title and that the respondents 
had held adverse possessmn for considerably more than 12 years prior to 
the Ist April 1873, the Judge has held the suit barred by limitation. A 
question is raised as to the propriety of the ruling that the right of the 
Crown to sue (if it otherwise could maintain suit) would have been lost 
by adverse possession on the part of the respondents for a period of 12 
years prior to the let April 1873. 

^ It has been a much vexed question whether, in this Presidenov, suits- 
by the Crown for the enforcement of public rights were affected by anv 
Law of Limitation prior to the enactment of Act IX of 1871. It is true 
that Eegulation II of 1802, Section 18, Clause 4, prohibited the Courts of 
Adalat from hearing, trying or determining the merits of any suit what¬ 
ever against any person . , , if the cause of action should have arisen 12 
years before any suit should have been commenced on account of it, and 
that in Bengal, where a similar orohibition was laid on the Courts bv 
Regulation III of 1793. Section 17, Regulation II of 1805 was enacted 
to declare that the condition of 12 years was not to be considered appli- 
cable to any suits for the recovery of the public revenue, or any public 
right or claim. But it is apparent from the [188 j preamble and probably 
from the form of the late Regulation that doubts were already entertained 
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as to whether Regulation III of 1793, Section 17, applied to suits in 
respect of public rights. 

On the one hand, it is argued that a Regulation of the local Govern- 
rQot>t could not bind the Crown, and that no enactment would bind the 
Crown unless the Crown was then expressly mentioned in it. On the 
other hand, it is argued that, although the East India Company enjoyed 
delegated Sovere'gn rights, it did not claim them in matters of litigation, 
and that the Crown, on resuming the rights it had delegated, voluntarily 
placed itself in such matters in the position of the Company. It is, how¬ 
ever, unnecessary for us to determine the question whether the Regulation 
II of 1803, Section 18, did or did nob apply to suits to enforce public 
rights; for the Regulation did not provide that when the period of limita¬ 
tion bad expired, the right should be extinguished. It simply prohibited 
the entertainment of a suit after a cei tain period; the right subsisted but 
could nob be enforced by being put in suit. Act XIV of 1859 did not 
extend to any public property or right, Section 17. The right then, if 
it had at any time subsisted, was in force when the limitation provisions 
of the Regulation were finally repealed by Act IX of 1871. By this repeal 
the prohibition, if it affected public rights, was removed and a period of 
limitation of 60 yeai*s was prescribed for suits by the Crown. 

We have noticed that Act IX of 1871 contained no provision similar 
to tliat contained in Section 2, Act XV of 1877, declaring that nothiog 
therein contained should bo deemed bo revive any right to sue barred 
under an earlier Limitation Law, and therefore between the time when 
Act IX of 1871 came into operation and the time when Act XV of 1877 
came into operation, the Crown was, in our judgment, entitled to sue at 
any time within 60 years from the date of the cause of action even in cases 
in which the exercise of the right may have been suspended by the Regu¬ 
lation. But the clause of Act XV of 1877, which precluded the revivor of 
a right to sue barred was not confined to that Act but was extended to Act 
IX of 1871. The words are ** All references to the Indian Limitation Act, 
1871, shall be read as if made* to this Act and nothing herein or in that Act 
contained shall be deemed to revive. ..any right to sue barred under that Act 
or under any enactment thereby repealed.” Had this stood alone and 
had we come to the conclusion that Regulation II of 1802, Section 18, 
applied to public rights, we should have agreed with the Judge that 12 years’ 
[186] adverse possession would have barred the right of the Crown to 
sue, and that the right would, under Section 28 of the Act, have been 
extinguished, but the clause to which we have referred is followed by 
another which declares that “ Notwithstanding anything therein contained 
. . . . any . . . suit for which the period of limitation prescribed by that 
Act is shorter than the period of limitation prescribed by the Indian Limi¬ 
tation Act, 1871, may be brought within two years next after the said 
first day of October 1877, unless where the period prescribed for such suit 
by the same Act shall have expired before the completion of the said two 
years. 

The words Where the period of limitation prescribed is shorter ’ 
have received a liberal interpretation and been held to apply to cases where 
a change of the date from which the computation is to be made operate 
to effect a shortening of the period of limitation, and on the same princi¬ 
ple we consider it may be contended, that when the effect of the provision 
prohibiting the revivor of suits operated to shorten the period of limitation, 
the provision we are considering takes effect and preserves a right of suit 
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which Bubsiated under Aofc IX of 1871 for the period of two years from 

M 1877, and that as this suit was brought not on the 1st 

March 1879. t^he provisions of the preceding clause will not apply to it. 
Ihe right of the Crown then to maintain suits had not bean lost by 
adverse possession for 12 years before Ut April 1873, and if it could be 
shown that the causes of action asserted in this suit had arisen within 60 
years before the date of the institution of this suit, the suit would not be 

barred by limitation, nor would the respondents be entitled to rely on 
prescription. 

Taking the evidence for the Crown, we find no sufficient proof of 
possession on the part of the Crown and no proof that any cause of action 
has arisen against any of the defendants within 60 years before suit. The 
evidence adduced by the Government is extremely meagre. 

It is customary in Malabar to collect the revenue more generally 

from the tenants than from their landlords, and it is also the occasional 

practice of Government to grant kauls to strangers for the cultivation of 
waste-lands of private owners which the owner is considered at liberty to 
aUow or disallow as he thinks fit, the kaul being regarded as a mere reve¬ 
nue engagement. This appears from Mr. Logan’s recent report. Care must 
be taken then to distinguish between payments made as revenue and pay¬ 
ment made to the Government as the sole superior. Thera is evidence to 
show that [187J the Government has collected dues on certain lands and 
that the payment varied according to the use made of the lands, but we are 
not able to contradict the conclusion of the Judge that these payments were 
revenue payments and consistent with the proprietary right of the respond¬ 
ents. It IS shown that the land has throughout been regarded as jenm land 
and It is not shown that the Government has at any time held possession of 
the jenm rights. The parol evidence adduced on the part of the Govern¬ 
ment has been deemed by the Judge untrustworthy, and it was not relied 
on afc the hearing of the appeal. 

It is not shown that the respondents or those from whom they claim 
have ousted the Government or for the first time entered on the lands now 
m their possession or for the first time exercised rights over them within the 
priod of limitation, and had they produced no evidence, we should have to 
hold that the suit failed on that ground. 

We may add that a declaratory decree could not have been given in 
respect of lands of which it is proved the respondents are in possession. 

But the respondents have adduced considerable evidence to pi'ove 
their possession of the lands claimed by them. 

[After discussing the evidence, documentary and oral, the judgment 
proceeded as follows :—] 

The evidence adduced by both the respondents is no doubt greatly 
wanting in precision, but this is due in a great measure to the defects in 
the plaint and also the nature of the property in dispute. The Attapadi 
Valley has never been properly surveyed nor boundary marks fixed. The 
rights of the different proprietors are known to the people of the country 
more or less imperfectly by natural features. But it is not shown that 
the Judge who had before him the headmen of the villages and could there¬ 
fore have obtained better information as to localities than has been avail¬ 
able to this Court has erred in finding that the respondents have Ion" 
been in possession of the lands they severally claim. On the whole, we 
do not find ourselves at liberty to interfere with the decree of the Judge 
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and must dismiss the appeal with costs in proportion to the value of the 
property claimed by the defendants severally. We observe that this 
judgment leaves unaffected the right of the Crown to revenue or the rights 
of inferior proprietors. 


9 H. 188. 

[188] APPELLATE CIVIL. 

Before Mr. Justice Kernan, Offq. Chief Justice, and 

Mr. Justice Muthisaini Ayyar. 

Sivagan(;a Zamindar {Plaintiff), Appellant v. LakSHMANA 
AND ANOTHER {Defendants), Eespondents* 

[4th and 23rd September, 1885.1 

Hindu, Lam—Impartible zamhulari—Money decree against zamindar—Attachment ajwi 
sale of estate—Suit by soa to recover after father's death^Rights of purchaser. 

In execution of a money decree obtained against the holder of an impartible 
zamindati, the creditor attached certain immoveable property—portion of the 
zamindati—which he described as the property of the debtor. 

This was sold by the Court and purchased by L. 

A suit having been brought by the son of the judgment-debtor, after his father's 
death, to recover the property from L : 

Held, that all that L acquired was the life-interest of the judgment-debtor in 
the property, and therefore the plaintifi was entitled to recover. 

[F., 22 M. 312(313); 23 M. 89 (91); R., 27 M. 300«13 M.L.J. 398 (411) (F.B.); 
D., 20 M. 207 (219).] 

This was an appeal from the decree of C. Ramachandra Ayyar, Sub¬ 
ordinate Judge of Madura (East) in suit No. 1 of 1884. 

The facts and arguments appear from the judgments of the Court 
(Kernan, Opfg. C.J., and Muttusami Ayyar, J.). 

Bhashyam Ayyangar, Kalianaramayyar, and Krishnamacharyaf, fw 
appellant. 

Hod. Subramanya Ayyar and Sankara Menon, for respondents. 

JUDGMENT. 

Kernan, Opfg. C.J.—This is an appeal by the zamindar of Sivaganga. 
the plaintiff in suit No. 1 of 1884 in the Subordinate Court of Madura, 
against a decree of that Court made on the 30th of September 1884, where¬ 
by that suit was dismissed with costs. The relief sought by the plaintiff 
is to have a declaration that a sale (in favour of the defendant Lakshmana 
Chetti) of the Sivaganga palace and some devastanam offices made on the 
9th of April 1884 is invalid against the plaintiff and his right in the pro¬ 
perties and that the defendant is nob entitled bo enforce the sale against the 
plaintiff and his interest in the properties, through process of Court or other¬ 
wise. 

[189] The facts are these:—Chidambaram Chetti on the 22nd of 
January 1876 obtained a decree against Dorasinga Tevar, the late zamindar, 
for payment of Rupees 33,500 at the times and in the manner thereby 
specified. Dorasinga Tevar succeeded as zamindar in 1877 on the death or 
Kattama Nachiar, his aunt. In May 1881 he was, by the decree of the 
Privy Council, following the decision of this Court, declared entitled to the 


* Appeal 18 of 1865. 
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zamindari of Sivaganga as the heir, daughter’s son of 
father Goun Vallaba Tevar, a former zamindar. 


his maternal grand- 


The plaintiff was born 

1877. 


several years before his father 


sucoeeded 


ID 


f 1 January 1876, a petition was 

It) to the r f presented (by the parties entitled to execute 

It) to the Court, praying for the attachment of the building of the palace of 

Sivaganga, molusivo of the devastanam and head-office buildings described 

m the list and on the 11th of April 1883 the palace and other buildings 

were sold by auotion to Lakshmana Chetti for Rupees 18,050, and on the 

24th of June 1883 the sale was confirmed (Section 313 of the Cot^e)' nnd 

on the 2th of August 1883 a certiBcate (Sectiou 316) was |veu by the 

Court stating thatthe purchaser purchased the immoveable property of the 

defendant out of those immoveables thereunder specified. 

The particulars specify the palace buildings, aiyan and devastanam 

nead-omces, giving the boundaries. 


appellant, 

plaintiff, his eldest son, m possession of the properties attached aod sold 
On the 31st of August, the plaintiff was made party to the suit No 2 of 
187oas the representative of his father under Section 367. 

M 0“/!“ 9* October 1883 the respondent, here, the purchaser in 
JNo. 2 of 1870, applied for possession of the palace buildings The plaintiff 
resisted an order for possession on the ground r.hat the property sold was 
the joint ancestral property of himself and his father, and that ho became, 
on thedea.h of his father, entitled to the possession, and that the sale was 
invalid against him and his interest in the zamindari. The Court however 
made an order for possession and referred the plaintiff to a regular suit to' 
establish his claim. The plaintiff, thereupon, while in possession, filed this 
suit for a declaration of his title. It has been found that the debt 11901 
contracted by Dorasinga Tevar to the plaintiff in No. 2 of 1875 was not 
contracted for illegal or immoral purposes. 

1 / Subordinate Judge in his judgment referring to the decision in 

Mucldun Thakoor v. Eantoo Lall (1), says : “ In this case the first defend- 
ant IS a perfect stranger to the parties to the suit, and he was not bound 
to have made any inquiry beyond what appeared on the face of the decree 
and proceedinp^ Again, referring to the case of Eardi Narain Sahu v. 
Ruder Perkash Mtsser (2), and to appeal suit No. 102 of 1883, High Court 
Madras, he says thp in those two cases the decree-holder was the 
purchaser. He thus distinguishes the two last cases from the present, and 
says the zamindari of Sivaganga was inherited by plaintiff’s father from 
bis maternal grandfather, and was not, therefore, his ancestral property, 
and the plaintiff could not restrain him from dealing with it. He says : “I 
am of opinion that the first defendant as purchaser bona fide for value in 
Court sale of the plaintiff's father’s property is entitled to be protected 
against the plaintiff.” 


Tbe Subordinate Judge, therefore, decided first, that the zamindari 
was not ancestral property of plaintiff’s father and plaintiff; secondly that 
it was the property of plaintiff’s father, and that plaintiff had no power 
of restraining him in the disposal of it ; thirdly, that the decision of the 
Privy Council in Eardi Namm Sahtt v. Ruder Perkash Misser (2) did not 
-apply, because in that case the decree-holder was the purchaser; and also 


(1) 111.A. 831. 
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1885 because what was sold in this case was the property, and not the right, 
Sep. 23. title, and interest of the plaintiff’s father. 

- The first and second questions are exactly the same as two of the 

Appel- questions discussed and decided by this Court in the case of Muttayan 
LATE Cho.lti V. Sivaoiri Zamiiidar (1). There the plaintiff was a creditor who 
Civil, obtained a decree for money and against hypothecated property and against 

- the zamindar of Sivagiri alone, who inherited the zamindari as daughter’s 

9 M. 188. gQij Qf i^ig gi-andfatber. The zamindari was attached under the decree 
for instalments, and portions of it were sold in the lifetime of the zamindar. 
He died in 1873, leaving the defendant, his son, surviving, who there¬ 
upon went into possession of the zamindari. After the death of the 
defendant’s father, applications were made to the Court to execute 
[191] the decree as against the hypothecated property and portions of 
the zamindari not hypothecated. These applications were refused, and 
the plaintiff, the execution creditor, filed the suit. The Judge dismissed 
it, and, on appeal before this Court, there were several grounds of which 
only one need be referred to, viz.. No. 3. “ That the zamindari was either 
self-acciuired property of the late zamindar, or was at any rate not pro¬ 
perty in which the defendant acquired any right by reaon of his birth or 
any indeoendent title." 

It was contended for the plaintiff that when the estate vested in the 
late zamindar on the death of his mother, it became his self-acquired pro¬ 
perty. The Court after going through the arguments on this point says: 

“ It is clearly erroneous to say that property inherited through a mother 
is self-acquired as between her son and grandson." 

Again, the question was there discussed whether the estate was 
ancestral between the son and grandson, and the Court says: “ It may 
not be ancestral in the sense in which property, inherited by the father 
from the paternal grandfather, is liable to partition under the Mitakshara 
law at the instance of the son; but it is not self-acquired property on 
that ground for purposes other than partition." The Court referred to the 
list which classes property as ancestral, paternal, and self-acquired, and 
says: "It is contended that ownership by birth is restricted to the 
property of the paternal grandfather, and that paternal or maternal 
property is not ancestral. Here again the purpose of the classificaMon 
seems to be mistaken." After further discussion it is observed: The 
conclusion we come to is that ownership by birth is not, as alleged, con¬ 
fined to ancestral or paternal grandfather’s property, but extends also 
to paternal, i.e., father or mother’s property, and that, in the former 
case it is a vested interest and equal to and co-ordinate with that of tbe 
father, while in the latter, it is inchoate, and consists in a chance of 
succession and in a power of prohibition where the father alienates 
immoveable property for other than authorized purposes. In this view 
the theory of ownership by birth has nothing to do with the question 
before us, which relates to the father’s power to alienate immoveable 
property, and not to partition. The texts which seem to us to govern 
it are those that restrict the power of alienation, and define the son s 
liabilitv to pay the father’s debts." The Court then proceeds to refer to 
[192] decisions which recognized’the right of the father to alienate property 
acquired by himself, and observes: “ This, though no doubt resting o 
equitable considerations, is a departure from the strict Mitakshara law. 
and the question we have now to decide is reduced to this, viz., wnecM 


(1) 3 M. 370. 
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■Wfl should aanotion a similar departure from the Mitakahara law in iha 
"om “Other 

as if it was acquired by the late zamindar. is well founded.” 

apDealby the plaintiflf in the ■init 

~- s Ms 

Iv that the ^ ‘ grandfather; second- 
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[193] the case of imnnriiKi^ on was not ancestral, inasmuch as in 
ancestral family property itlaT'^'^^^Kf’ xamindari is the 
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late zamindar but that 1i«k-iv j ® of the 

was throwre’r of th^nrnr T 
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The third question is whether the principle of the decision of Sardi 
Narain Sahu v. Ruder Perkash Misser (1) applies to the sale in this case. 

It is contended it does not, because of the circumsbance that the pur¬ 
chaser in that case and in the case of Deendyai Lai (2) was the decree- 
holder. No doubt, there is that circumstantial difference between those 
cases and this, but that circumstance is of no importance, and neither of 
the above decisions turned on it, although it was referred to in the judg¬ 
ment. 

The Privy Council say : ‘ The next and the principal question in the 
case was. what right or interest in the property, which is the subject of the 
suit, was acquired by the appellant Hardi Narain by his purchase at the 
sale in execution of a decree which he had obtained against the father of the 
respondents, Shib Perkash Misser? It appears that Shib Perkash Misser 
was indebted [19$] to Hardi Narain, partly on account of a mortgage and 
partly for further advances .... The decree was the ordinary ooe 
for the payment of the money ; and this case is distinguishable from the 
cases where the father, being a member of a joint family governed by the 
Mitakshara law, had mortgaged the family property to secure a debt, and 
the decree had been obtained upon the mortgage and for a reali¬ 
zation of the debt by means of the sale of the mortgaged property. It 

is a simple monev deci’ee.The property was attached on the 1st of 

April 1873” (by an order prohibiting the sale of the whole property), “but 
what was attached and subsequently sold really was the right, title, and 
interest of the father against whom the decree was obtained, and it is clear 
from the terms of the sale certificate.” .... The sale certificate stated 
the proclamation, and that the property was sold, and whatever right 
and interests the judgment-debtor had in the said property were purchased 
by Hardi Narain, decree-holder, auction-purchaser. “ Therefore, what 
was purchased on that occasion were the rights and interests of the father, 
the person against whom the decree was had, and this is precisely like the 
cB.se oi Dee7idual Lai V. Jugdee2) Narain Singh {2} where their Lordships 
held that the purchase being, as it was here, by the person who 
had obtained the decree only that passed which the father, the 

person against whom the decree was oboainei, had.According, 

therefore, to the authority of Deendyai Lai v. Jtigdeep Narain Singh (2) 
the present appellant became entitled only to one-third (the debtor’s 
interest), treating it as if the sale was to operate as a partition at that 


time. 




Referring to the decision in Deendyai Lai v. Jugdeep Narain Si7igh{2) 
in the Judgment, the Privy Council say: “The appellant cannot be 
taken to have acquired more than the right, title, and interest of the judg¬ 
ment-debtor. If he had sought to go further and enforce his debt against 
the whole property and the co-sharers thereon, who were not parties to 
the bond, he ought to have framed his suit accordingly and made the co- 
sbarers parties to the suit. By the proceedings which he took he could 
not get more than what was seized and sold io execution, viz., the ngut, 
title, and interest of the father.” The fact that the decree-holder was tbe 
purchaser did not in the least affect the decision in Deendyai Lats 
[195] case according to tbe report. I cannot see how such circumstanoe 
could affect the decision in Hardi Narain Sahu v. Rjtd^ Perkash Mnser. 
The essence of this latter decision is that it draws a distinction b®tWMn 
sales in execution in suits on mortgages where decrees we re made direc ^ 

(1) 10 C. 626 (635). (2) 4 I.A. 947 = 8 0.198. 
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^9 sale of property speoified in the mortgages, and mere money decrees, 

^ k ® pronerty, but direct payment of the 

money by the defendant to the plaintiff. 

o'the oases of Girdharee Lai v. 
KantooLal mi Muddun Thakoor v. Kantoo Lal il), followed up by Suraj 

Burnt Koers case, (2) and other cases decided by the Privy CouLil it 

was considered by many of the .Judges in India that there was a conflict 

conrr the subsequent cases, and it was 

dLree '“‘ended to decide, on a mere money 

thrALro^hoM^ ^"n "" in execution! 

the deoiee-hold®r could sell, and the purchaser at auction could acquire 

Ld intLst "fk ^ '°‘®''®®‘® “’® the shares, lights, 

no^ adont fh t "®“q "'‘f stral- property. This Court, however! did 

Ashatl lV ''T’l r® Subramanvja 

feemeitn ii'lk .‘‘t tl'e cases decided by the Privy Council it 

r^h^^n ‘ fl- ‘ ‘‘“O P'''““‘P'“ O' the decision and the decision supposed 
case! > “““^‘“t with Deendyal Lai's case were really not so. In all those 

Sv!drk^®‘"'®“ n“® ‘'’® “‘ther were de.iling,or 

i^n wWM. dealing, with sales under decree on foot of mortgages 

To ‘ti'^““ted to be sold In 

f bevZ/fk P“i'“haser is surely not bound to 

go beyond the decree to ascertain wheohei the Court was right in giving 

on it ^Tt ‘i’’ ‘k k® “’® .P^P^^y '“i' sale under an execution 

kte«,t^!fZk been shown tnat if thedscree was a proper one, the 

debts The^® '*®n *® to the father’s 

back tha?L “ ®® ‘^.® ‘^®®''®® to go further 

nertv was li.W ®!'® ‘’f ^®® that the pro- 

the esL e ZdZ IK purchased 

ri96l the J tV “^“““tion, and bona fide paid for the property, 

has bhenZn® ®''^h entitled to come in and set aside all that 

to thfoZ i®“‘^ “““templates that a purchaser, referring 

to the oecrei, would fiud that thsre was a decree for sale of the property! 

see the words the purchaser is not bound to go bick beyond the decree, 

to asceitam whether the C mrt was right in giving the decree, or, having 

given it, m pufc&ing up the property for sale in execution on it." 

nothing from a money decree as to the 
p operty, but be could, in the case of a mortgage decree, see wbat pro¬ 
perty was directed to be sold, and could ascertain whether the property 
set up for sale was liable to satisfy the deeree." i.e., bv inquiring if it 
was the property directed by the decree to be sold. Sir Charles Turner, 

investigation, came to the conclusion that 
TkaKoor s case was not on foot of a mortgage. Mr. Justice 
ifield, m Hamphul Singh v. Deg Narain Singh (4), states that it was on 
toot of a mortgage, and I agree with him, and I think the Privy Council 

af° f ;i *u f2). it is exoressly 

Stated the decree directed a sale, and in that case, as stated in Hardi 

mrarn Saku v. Buder Perkask Misser, the case of Deendyal Lai was 

(3)61. A. 88= 6C. 148. 
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cited, and it was not then said to be in conflict with Muddun Thakoor’s 
case. 

The result of Hardi Narain Sahu v. Ruder Perkash Misser is to remove 
the misunderstanding by the legal profession and the different Courts in 
India as to the effect of sales in money decrees against a father, and of 
sales made under mortgage decrees against a father, when the mortgaged 
property was either specifically set out by descriptions, or referred to as 
contained in the mortgage instrument, and was thereby directed to ba 
sold. The Subordinate Judge says further that Hardi Narain Saku 
V. Ruder Perkash Misser does not apply, as the sale in this case was not 
of the rights and interests of the late zamindar. The description of the 
property to be sold in the application under Section 235 of the Code is 
The four boundaries of the place to which the defendant is entitled (it 
set out the boundaries). The said buildings, &c., are at present in the 
possession and enjoyment of the defendant.” 

[197] The certificate of sale under Section 316, Civil Procedure Code, 
states that at an auction on the llth of April 1883, in execution of the 
decree in No. 2 of 1875, LakshmanaChetti purchased the immoveable pro¬ 
perty of the defendant of the said suit out of those immoveables hereunder 
specified, and that the sale was duly confirmed by the Court on the 24th 
of June. 

In the application for sale, the property is described as the palace to 
which the defendant is entitled, and in the certificate for sale the property 
sold is described as the immoveable property of the defendant. In reality, 
what was attached and set up for sale was the property of the zemindar, 
the defendant in the suit, in the palace buildings. There is no substantial 
or practical difference between a sale of the buildings, the property of the 
defendant, and a sale of the right, title, and interest of the defendant io 
the buildings. 


Nothing could be sold, or was purported to be sold, than the property 
of the defendant in the buildings. 

In strictness the proclamation and certificate should have stated 
what interest in the proparoy the defendant, the zamindar, had. 

It was the business of the purchaser to sttisfy himself what the 
property of the zamindar in the buildings was. But if they were sold as 
the absolute property of the zamindar, that fact would not interfere with 
the right of the plaintiff or protect the purchaser from being ejected by the 
plaintiff who proves that his father was only entitled to the zamindari 
during his life. 

The purchaser contended that as his purchase monev was applied 
to pay off debts on the estate for which the zamindari and the plaintiff 
were liable, that he is in equity entitled either to the possession of the 
property bought, or bo hold the property until he shall be recouped the 
purchase money. This view is now suggested for the first time, and I do 
not see how it can be taken advantage of. If the question had been 
raised in the Court below, there might have been answer to it either m 
fact or law. 


I do not see what equity the purchaser can have. He did not got 
an assignment of the decree; be was a volunteer in baying against the 
plaintiff. He made a bad speculation as it turned out on account of the 
death of the zamindar, bub if he had lived, the purchaser probably by 
having possession of the zamindar’s residue would be able to make money 
from his bargain. 
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[198] I would reverse the deoree of the Subordinate Judge and make 
a deoree for the plaintiff, in the terms of the prayer of the plaint, witli 
costs in the lower Court and of this appeal. 

Muttusami Ayyar, J. —The appellant is the zamindari of Sivaganga. 
His father succeeded to the zamindari in December 1877 and died 
in July 1883. The estate descended to him as the eldest son of tho 
eldest daughter of the istrimirar zamindar, on the deatli of Kattaraa 
Naohiar, a junior daughter. On the 10th August 18G8 the appellant's 
father executed a simple bond for Rupees 40.000 in favour of one 
Ghidambara Chetti. The creditor instituted original suit 2 of 1875 upon 
that bond, alleging that though it had been executed for Rupees 40,000, ho 
had lent thereon only Rupees 15.417-10-9. The suit terminated in a 
compromise which provided, inter alia, that Rupees 33,500 should be paid 
by the zamindar to the creditor, with interest at 6 per cent, per annum, in 
six months after Dorasinga Tevar acquires either the whole of the zamin¬ 
dari or more than a moiety of it. A decree was made in accordance with 
the comnromise (exhibit u), and Ghidambara Chetti made an attempt to 
execute the decree when Dorasinga Tevar’s claim to the zamindari was still 
pending before the Privy Council. By an order dated the 27th October 1878. 
the then District Judge rejected the application for execution, observing 
that the residt of the appeal to the Privy Council was not known, and that 
the possession obtained by Dorasinga Tevar was not such an acquisition 
of the zamindari as entitled the creditor to takeout execution (exhibit iii). 
This order was confirmed by the High Court on appeal in December 1879. 
On the 10th May 1880 a decree was passed by the Privy Council in favour 
of Dorasinga Tevar. Ghidambara Chetti died, and a creditor who had 
obtained a decree against him in orieinal suit 471 of 1880 on the file of 
Court, attached the razi decree and executed it by attaching 
the property now in suit in August 1882 under Section 273 of the Code of 
Civil Procedure. In the list of attachment, the property attached is 
described as the palace of the zamindar in his possession, inclusive of a 
devastanam, kacheri, aud other head oflaces. The proclamation of sale 
was issued in these terms : Notice is hereby given that, on the applica¬ 
tion for execution of the decree passed in the said suit, the immoveable 
property of the first defendant described below, having been attached, will 
be sold by this Court in public auction on tho 10th January 1883 next, if 
the sums [499J mentioned below be not sooner paid into this Court, or 
if steps be not taken to satisfy the amount of decree. In so doing 
the undermentioned right of the first defendant in the said property will 
be sold:— 

Decree amount ... Rs. 33,600 0 0 i per cent, interest on 
Interest ... ,, 13,902 8 0 the decree amount 

Court costs ... ,, ... from 13th August 

Cost of execution „ 226 8 0 1882 is also to be 

-collected. 

Total Rs. 47,629 0 0 

Respondent No. 1, who was not connected with original suit 2 of 
1875, became the purchaser, the sale was confirmed, and a sale certificate 
(exhibit xii) was issued: this document described respondent No. 1 as 
having purchased the immoveable property of the defendant (in original 
Buit 2 of 1875) out of the immoveables specified in the certificate. The 
purchaser applied for possession, and th^ appellant contended that his own 
interest in the property, as contradistinguished from that of his father, 
did nob pass by the sale. He was referred to a regular suit. Thereupon, 
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lie sought to obtain a declaration to that effect in this suit. The Subordi- 

nate Judge of Madura held that what was purchased was the entire 

property, and not merely the right, title, and interest of the late zemindar 
in !t. The plaintiff appeals. 

It was not seriously contended that the debt was immoral, or that the 
transaction was tainted with fraud, or that the sum of Rupees 10,000 and 
odd was not originally advanced as alleged, and I concur in the opinion 
expressed by the Subordinate Judge in regard to those matters. The sub¬ 
stantial question raised for decision on appeal is, what interest passed by the 

Court-sale. The sale notice proclaimed that the right of the first defendant, 

tlie late zamindar, m the said property will be sold, and the sale certificate 
aescribed the purchase as the immoveable property of the late zamindar in 
the undermentioned ” immoveables. In the view that more than the late 
zamindar s interest was intended to be sold, the expression the right or 
property of the late zamindar in the immoveable property” was superfluous. 
Apart from this circumstance the decree which wasobtainedby Chidambara 
Chetti was a mere money decree, and according to the latest decision of 
tne Privy [200JCouncil m Hanli Naravi Sahu v. Ruder Perkash Misser (1) 
which we have followed in several cases, nothing more than the interest 
of a Hindu father would pass by a sale of ancestral property in the exe- 
cution of such decree. It is then urged by the respondent’s pleader that 
that decision would be applicable if the purchaser in this case were the 
judgment-creditor as in the other, and not a stranger who paid his purchase 
money in good faith. The only distinction between a stranger who pur¬ 
chases bona fide and the judgment-creditor who buys at an execution sale 
is. as pointed out in Muddun Tkakoor's case, that the former is not bound 
to look beyond the decree, and that no knowledge of facts, which do not 
appear on its face, can be imputed to him. But this does not alter the 
character of the decree in original suit No. 2 of 1875 as a money decree 
which was passed against a Hindu father and zamindar. It does not show 
on its face that specific property is directed to be sold as in the c^ise of a 
decree founded on a mortgage. Having regard to the observations of 
the Judicial Committee in the latest case and in Muddun Tkakoor's 
case, it seems to me that the distinction made is between a money 
decree and a decree which, in substance, executes the father’s 
mortgage, and that in one case the son’s interest is not bound by 
the sale in execution, unless the son is made a party to the suit, whilst 
in the other, his interest also passes by the Court-sale. It is then urged 
that the appellant’s father inherited the zamindari from his mater¬ 
nal grandfather, and that, as such, it must be treated, not as ancestral, 
hut as his father’s self-acquired property. In the Sivagiri case, in which 
I took part, it was held by this Court that it was not the father’s self- 
acquired property in the sense that he could alienate it at his pleasure. 
Adverting to this part of the case, the Judicial Committee concurred in 
the view that it was not the father's self-acquired property, and though 
the Privy Council did not desire to decide the question, their dictum, so 
far as this Court is concerned, has considerable weight as that of the 
highest judicial tribunal. Another contention is, that if the appellant's 
title to the zamindari is declared, be should be declared entitled to its 
possession on payment of his father’s debt or the purchase money. Tho 
purchaser bought the late zamindar’s intftrost, whatever that was, 
E 2 OI 3 for the money which he advanced. If the zamindar had lived 
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long, it would have been a profitable speoulation. In the event which 
has occurred, it has turned out to be a losing speculation. I do not see 
how this can give rise to any equity in favour of the purchaser. For 
these reasons, I concur in the decree proposed by the learned Officiating 
Chief Justice. 


9 U. 201»10 led. Jur. 18S = 2 Weir 60. 

[201] APPELLATE CRIMINAL. 

Before Mr. Justice Kernanand Mr. Justice Brandt. 


1685 

SEP. ,23. 

Appel¬ 

late 

Civil. 

9 H. 186. 


Narasimha, In re.* [29th January, 1886.] 

• Criminal Procedure Code, Sections 133, J37, 140. 

A Sub-divisional Magistrate having made a conditional order, under Section 
133 of the Code o^ Criminal Procedure, against a person to abate a nuisance or 
appear and show cause before a Second-class Magistrate why the order should 
not be enforced, the said person appeared as dirpcted and the order was made 
absolute under Section 137. The St-cond-class Magistrate then issued a notice 
and order under Section 140, requiring the nuisance to be abated within a certain 
date. The District Magistrate having referred the case on the ground that the 
Second-class Magistrate had no jurisdiction to pass final orders in such cases: 
that the order was not illegal. 

[F., 25 C. 278 (281); 2 Weir 61.] 

This was a case referred to the High Court, under Section 438 of the 

Code of Criminal Procedure, by A. Cruickshank. District Magistrate of 
Anantapur. 

The facts appear sufficiently, for the purpose of this report, from the 
judgment of the Court (Kernan and Beandt, JJ.). 

Counsel were not instructed. 

JUDGMENT. 

Brandt, J. In August 1884 a Sub-divisional Magistrate consider¬ 
ing, on reports received from a Tahsildar. under him, that unlawful 
obstructions bad been caused by two persons in a public way or place, 
made a conditional order under Section 133, Criminal Procedure Code! 
requiring them to remove the obstructions or to appear before the Second- 
class Magistrate, the Tahsildar, and move to have the order set aside. 

They did appear and produce evidence; but the Second-class Magis¬ 
trate being, it is to be presumed, satisfied that the order was reasonable 
and proper, issued the notice, addressed to one of the [202] two persons 
cited and purporting to be passed in accordance with Section 140, which 
the District Magistrate refers as illegal by reason of a Second-class 
Magistrate having no jurisdiction to pass final orders in such cases.” 

The question is whether the conditional order made under Sec¬ 
tion 133 can be made absolute in the events specified in Section 137 by a 
Second-class Magistrate before whom the parties have been ordered to 
appear under Section 133, or by the First-class Magistrate who makes the 
original order alone ; whether, after the reference is once made, it rests 
with a Second-class Magistrate to pass a final decision and thereon issue 
the consequential order, or whether the reference contemplated is only for 
the purpose of local inquiry and report with opinion, or finding by the 
officer making the report ? 


MIU--68 
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Tte words the Magistrate” in the first two clauses of Section 137 
can only mean the Magistrate empowered and directed to take the 
evidence, as it provides that, after the Magistrate takes the evidence, if he 
is satisfied that the order is not reasonable, no further proceedings shall 
be taken in the matter. No reference bo the Magistrate who made the 
, order is required. Presumably the same expression used in the three 
clauses should refer to the same person ; it would also seem reasonable to 
infer that the Magistrate” who is to issue notice under Section 140 is 
the Magistrate indicated in Section 137. 

At the same time the impersonal form of the concluding part of 
Section 137 is to be noted, and it might perhaps have been expected and 
might be preferaole that the superior Magistrate making the order in the 
first instance should decide in any case whether the order should be made 
absolute or not. 

On the other band, in the case of appointing a jury there is no ambi¬ 
guity, Section 135 (ft); the application is to bo made "to the Magistrate 
by whotn the order was made.” We are then of opinion that the order 
referred in revision is not illegal, but it appears to us uudesirable, as a 
rule, for First-class Magistrates to call on the officer who reports on a 
nuisance in his administrative capacity to decide judicially whether it is a 
nuisance or not. 


9 M. 203. 

[203] APPELLATE CIVIL. 

Before Mr. Justice Brandt and Mr. Justice Parker. 

Karuthan, Plainti^ v. SUBRAMANYA AND ANOTHER, Defendants* 

[6th July, 1885, and 9th January, 1886.] 

Civil Procedure Code, Section268 — Decree~^BxeciUion—Attachment—Deposit by servant 
of raihvay company^Rights of attaching creditor. 

Where moDey deposited with a railway compaQy by one of its servants as a 
guarantee for the due performance ot his duties was attached by a judgment- 
creditor of such servant under Section 263 of the Code of Civil Procedure : 

Held, that the creditor was not entitled to have his decree satisfied out of the 
deposit, but was entitled to a stop order under cl. (c) of Section 268, and also 
to payment of the interest, if any, due by the company on such deposit to the 
servant. 

This was a case referred under Section 617 of the Code of Civil Pro- 
•cedure by R. Vasudeva Rau, Subordinate Judge of Negapatam. 

The case was stated as follows:— 

Plaintiff obtained a Small Cause judgment against both the defend¬ 
ants jointly and severally, aod having applied for execution, moved the 
Court for attaching about Rs. 300, being the guarantee amount deposited 
by the defendant No. 1 with the South Indian Railway Company for the 
faithful performance of his duties. The attachment was made under Sec¬ 
tion 268 of the Code and the usual notice was duly served upon the Agent 
on the 27th August 1885 ; but the Agent addressed to me a letter on the 
4th September 1885, inviting my attention to subsidiary orders aocom- 
panying Government of India circular No. 13, Railway, dated Simla, 7th 
August 1884, and informing me that the Honorable the Advocate-General 
of Bengal had therein represented to Government that compulsory 


* Referred Case 16 of 1685. 
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deposits made by railway employees in India cannot be attached by 
jadgment-oreditors. I have not been able to find a copy of the order, 
but on a reference to the additional rule 3 A appended to page 130 B 
to be found in page 3 of the twelfth list of corrections to be made to 
the Civil Account Code received in this ofiace on the 5th ioefcant, I 
find that the said Advocate-General has expressed [204] his opinion 
accordingly. He says: If, as stated in this case, the deposits 
under notice are payable to discharged railway employees subject only 
to Government claims, and they can insist on having payment thereof 
made to them, 1 am of opinion such deposits can bo a*itached byjudgment- 
ereditors. My previous opinion has been very properly limited (as the 
-case on which I advised would) show to the case of a railway servant in 
actual service.’ 

Upon the foregoing facts, although I see the propriety of the rule 
proposed to be followed by the Advocate-General, I doubt, whether I am 
bound to follow the said rule. On one hand, it would be very inconveni¬ 
ent for the railway company if the rule were otherwise. It is very seldom 
that a railway employee allows the guarantee amount to be attached, as he 
is sure that any reduction of the guarantee amount would entail the 
forfeiture of his appointment, and when he finds it impossible to avoid 
it, the attachment is effected. The moment it is effected, the railway 
company hands up the amount to the Court and dismisses the man for 
want of sufficient guarantee being deposited. At present, on an average, 
amounts are drawn from the railway company in the case of two employees 
in a month. I need hardly point out how inconvenient and difficult it 
would be for the railway authorities to turn out old and experienced men 
and go on enlisting new people who can furnish sufficient amount of 
guarantee ; and this simply because the employees concerned have turned 
poor and not dishonest or inefficient. When they enter the service they 
entrust the amount with the authorities with a special object, and until 
that object is fulfilled and the guarantee amount becomes returnable, it 
is my impression that the authorities have virtually a prior lien over the 
particular amount deposited with them in preference to other simple 
money decree-holders. 

On the other hand, it may be urged with equal plausibleness, that 
the rule, if allowed to have effect, would, to a great extent, help a dishonest 
debtor, who, having recklessly contracted debts and spent money for 
improper purposes, may, as the last resource, enter the railway service, 
having collected and deposited all that he has in the shape of a guarantee 
amount, while his honest creditors could have no other means of recover¬ 
ing their debts but quietly to look on their debtor leading a decent life 
with a portion of his property quite safe in a public office which would 
otherwise be liable to be appropriated for some of his proper debts, 

[205] ‘ ‘ Section 266 of the Code of Civil Procedure contains a list of 
the property which is held not liable to attachment; but while it includes 
a moiety of the salary of a servant of the railway company, it does not 
include the guarantee amount now in question. But, considering the princi¬ 
ple involved, it appears to me that the object of the Legislature is to see 
that the man is not allowed to starve, which would be the consequence if 
the whole of bis salary is attached and taken away by his creditors, or 
hU guarantee amount is attached and be is left without any employment 
whatever. Hence my impression is that such compulsory deposits by 
railway servants in actual service should not be attached by judgment- 
creditors in axecution of their decrees oonsistently with the inteution of 
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the Legislature anJ with the despatch of public business in railway offices 
There are four similar petitions now pending before me which await the 
decision of the question, and I feel diffident to decide the question one 
way 01 the other. Hence the reference. 

The quesUoD, therefore, that I would respectfully submit for the 
decision of Honorable Judges is. whether, with refereuce to the opi¬ 
nion of the Honorab e the Advocate-General of Bengal referred to by tL 
Acting AgeiU of the South Indian Railway Companv, compulsory 
deposits of Railway employees in actual service are liable to be attacb- 

ceduredecrees under the Code of Civil Pro- 

Mr. ^VeddeYhurn, for the attaching creditor. 

The judgment-debtor did not appear. 

The Court (Brandt and Parker. JJ.) delivered the following 

JUDGMENT. 

The question for decision, as we understand it. is whether money or 

other va liable securities deposited as security for the due nerformance of 

their duty by servants in the employ of a railway company can. while- 

the depositor remains m the eervice of such company, be attached and 

sold in execution of decrees obtained against such servants. The learned 

counsel who argued the case for the execution creditor before us does 

not contend that more can be done than to place an attachment on 

such deposits so as to prevent the railway company from paying over 

the deposit either to the depositor or to any one else without the order 

of the Court; it is admitted in fact that the railwav company has a 

len on the deposit which is pledged to it for a speci6c‘purpose so [2061 

long as the relation of master and servant continues between the company 
and the servant. 


We are of opinion that this is so, and that it is not therefore open 

to a Court executing a decree against a person so employed to order sale 

of the deposit or to direct that it be paid over to the judgment-creditor. 

But we see nothing to prevent an attachment being placed thereon at the 

instance of the judgment-creditor; indeed this appears to be a case to- 

which the provisions of Sections 266 and 268 of the Code clearly 
apply. 

The deposit is moveable property belonging to the judgment-debtor 
subject to the lien of the company ; on termination of the contract of ser¬ 
vice the judgment-debtor is entitled to its return, provided that the company 
has no light under the terms of the contract under which it is deposited 
to retain the whole or a portion of it, and Section 268 provides for attach¬ 
ment of such property not in the possession of the judgment-debtor by a 
written order prohibiting the person in possession of the same from giving 
it over to the judgment-debtor. We answer the question then as follows: 

e Court may place an attachment on such deposits, subject to the lien 
of the company, but cannot proceed to order the sale thereof until the 
deposit is at the disposal of the judgment-debtor free from the lien of the 
company, and if the deposit carries interest, and the interest is not, under 
t 0 terms of the contract between the employer and the employee, at the 
disposal of the employer, order may be made forpavmentto the judgment- 
creditor of the interest as it from time to time falls due. 
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APPELLATE CIVIL. 

Before Mr, Justice Muttusami Aifyar and Mr. Justice SiUchins. 


Mahomed Koya (Plaintiff), Appellant v. Ka!5mi and others 
(Defendants), Respondents^^ [2od November, 1885.] 


Small Cause Court Act XI of 1865— Jurisdiction—Suit to declare moveable propertu 
mt liable to attachment—Civil Procedure Co^le. Section 283. ^ ^ j 


Certain moveable property having been attached in execution of a Small 
Cause passed by the Court of a Subordinate Judge, a claim thereto was 
preferred [207j by M and rejected. M then brought a suit in the District Muasiff’s 

Louct for a declaration that the property was his and was not liable to bo sold in 
execution. 


The suit was dismissed on tho ground that it was cognizable by a Court of 
Small Causes: 

Held, that M was not bound to sue for recovery of the property and that the 
suit was not cognizable by a Small Cause Court constituted under Act XI of 1865. 

IR., 1 O.C. 272 (279).] 
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This was an appeal against an order of W.P. Austin, District Judge 
of North Malabar, reversing the decree of A.C. Kannan Nambiar, District 
Munsif of Kavai, in suit 39 of 1884, and returning the plaint. 

The plaintiff. Nalupurappattil Madafchil Syed Mahomed KoyaThangal, 
sued to obtain a declaration that 5.205 seers of paddy attached by the 
defendants Nos. 1 and 2, Anakaran Kasmi and his brother, in execution of 
a Small Cause decree, obtained in the Court of the Subordinate Judge of 
North Malabar, were not liable to be sold in execution of that decree. 

Defendants Nos. 1 and 2 pleaded that the Court bad no jurisdiction 

to entertain the suit, because the value of the paddy was less than 

Rupees 500, the limit of the Small Cause Jurisdiction of the Subordinate 
Judge. 

The District Munsif held that the suit, which had bean brought accord¬ 
ing to the provisions of Section 283 of the Cods of Civil Procedure, was 
not cognizable by a Small Cause Court, and referred to Itahi Baksh v. 

Sita (1) and K. 1. Narainan v. K. I. Nilakandan Nambiidri (2). He 
decreed the claim. 

On appeal, the District Court, referring to Janakiammal v. Vithe- 
nadien (3/, K. N. Booche Naidoo v. R. Lutchmeepati/ Naidoo (4), Nathu 
Ganesh v. Kalidas Umed (5), and Gordkan Pema v. Kasandas Balmu- 
■kundas (6), held that the suit ought to nave been brought in the Small 
Cause Court, and, reversing the decree of the Munsif, directed the plaint 
to be returned to the plaintiff. 

Mr. Wedderburn, for aopellant. 

The Acting Advocate-General, (Hon. Mr. Shephard), for the respond¬ 
ents. 

The Court (M0TT0SAMI Ayyar and H0TCHINS. JJ.) delivered the 

following 

JUDGMENT. 

[208] The plaintiff’s moveable property had been attached in execution 
-of a decree against the defendant No. 3, and his claim having been dis- 
•allowed, he brought this suit to establish his right. The relief asked is a 

* Appeal agaiosc Order 122 of 1885. 

(II 6 A. 462. (2) 4 M. 131. 

(4) 8 M.H.aB. 36. (5) 2 6. 365. 
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declaration that the property is not liable to be sold for the judgment-debt 

of defendant No. 3. The District Munsif granted the declaration prayed 

for, but the District Judge has held in anpeal that the suit, being one for 

personal property, ought to have been instituted in the Court of Small 
Causes. 

^ Small Cause Court is not entitled to make a declaration, and the 
District Judge s order cannot be supported on the ground upon which it 
has been put. On behalf of the respondent it has been contended that 
the appellant was dispossessed by the attachment, and, therefore, could 
not ask for a declaration without also seeking recovery of the property • if fae 
had sought recovery of the property there is no doubt that the'suife would 
be cognizable by a Court of Small Causes. But we do not tbink he was 
bound to sue for possession. Section 283 permits him simply to establish 
his right. The property is not in the possession of any private person 
and he could not sue the Court which attached it. It is probable that in 
framing Section 283 of the Code of Civil Procedure, the Legislature bore 
in mind that, if a suit for possession was required, the owner of property 

might be put to heavy expense in the way of institution fees upon his pro¬ 
perty being wrongly attached. 

The decree of the District Judge is reversed, and the appeal remanded 

for disposal on the merits. The costs of this appeal will be paid by the 
respondent. 


9 M. 208. 

APPELLATE CIVIL. 

Before Mr. Justice Kernan aud Mr. Justice Muttusami Ayyar. 


Chandu {Plaintiff), Appellant v. Kowi(Defemlant No. 1), Respondent* 

Ll8th September, 1885, and 6th January, 1886.] 

Jurisdictw7i~Civil Courts' Act (Madras)-Cotiri Fees Act, Section 7, Clause 9-Eject- 
ment—Mortgage set up by defendant exceeding limit of jurisdiction. 

In a suit brought in a District Munsil’s Court to recover several parcels of 

plamtifi alleged that defendant held a valid mortgage 
of LZ09J Rs. 206 on two parcels which be offered to redeem. As to the other 
parcels be alleged that if any charges had been created in defendant’s favour 
over them by his predecessor iu title such charges ware invalid. The suit, as 
valued by the plaintiff, was within the pecuniary limit of the Muoaif’a jurisdic- 

pleaded that be held a mortgage foe Rs. 3 000 over the land 
and therefore the Munsif’s Court had no jurisdiction to try the suit. The 
Muusif tried the question of the validity of the defendant’s mortgage and decreed 
possession to plaintiff on payment of Rs. 906 due on account of mortgages and 
fvf ■ on account of improvements. On appeal the District Judge held 

that the Munsif had no jurisdiction, reversed the decree, and ordered the 
plaint to be returned to be presented in the proper Court. 

Held, that the Munsif’s Court had jurisdiction. 

If a suit is brought in ejectment, and the defendant nroves that he holds a 
mortgage, a decree for redemption cannot be made without his consent. 

If, 10 such case, defendant consents to a decree for redemption, and the amount 

cure y ho mortgage exceeds the limit of the pecuniary jurisdiction of tbs 

Court, the Court should not proceed further, but return the plaint to be present¬ 
ed m a superior Court. 

IF., 2 M.L.J. 48 (50); H., 14 M. 169 (170); 15 Ind. Cas. 587 = 13 M.L.T. 118-3 


• Appeal against Order 62 of 1885. 
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TH£! facts and arguments in this case appear sufficiently, for the 
purpose of this report, from the judgment of the Court ^Kbrnan and 

Muttusami Ayyab, JJ.) 

The Acting Advocate-General (Hon. Mr. Shephard), for appellant. 

Srinivasa Rau, for respondent. 

JUDGMENT. 

This is an anneal against an order of bhaOffioiating Disbriot Judge of 
North Malabar (H. T. Roas), dated the 19th of December 1884, made in 
appeals 224 and 268 {in original suit 583 of 1383 on the file of the 
District Munsif of Badagara), whereby the Officiating District Judge 
reversed a decree made for the plaintiff, and directed the plaint to be 
returned to the plaintiff for presentation in the proper Court, The 
Officiating District Judge held that the subject-matter of the suit exceeded 

Es. 2,500. 

In the plaint, plaintiff (Valathilathil Chandu), as holder of the stanam 
of the Kannambalath Nayar, sought to recover possession of several pro¬ 
perties mentioned in the schedule to the plaint. He admitted that defend¬ 
ant No. 1 (Kombi Poker) held kanam on the properties Nos. 1 and 2 for 
Rs. 206, which he offered to redeem. He alleged in the plaint that de¬ 
fendant No. 1 and the other defendants under him got possession of the 
remaining properties from No. 3 inclusive, belonging in jenm to the plain¬ 
tiff as stani through means of one or other of his predecessors in the 
stanam. who had not delivered marupats (counterparts of [210] lease) or 
documents to him by reason of existing enmity. But. in the plaint, it 
was alleged that defendants were not entitled to any charge except as 
before stated on the properties, or to possession of the properties, inas¬ 
much as any kanams, except as above, were not granted by his predeces¬ 
sors for purposes binding on the family. He prayed for'delivery of all 
the properties on^payment of Rs. 206, and for rent of all the remaining 
properties from No. 3, from the institution of the suit, and further relief. 

He valued bis suit at— 
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(1) Value of kanam admitted ... 

(2) Five times the income of the properties from 

No. 3. 

(3) The rent of the properties... 


Rs. A. P. 
... 206 0 0 

... 221 6 2 
... 425 0 0 


In all ... 852 5 2 


Defendant No. 1 pleaded that the suit was not properly valued, and 
if it was, it would be beyond the jurisdiction of the Munsif, as his kanam 
and other claims amounted to Rs. 3.000, besides other items. Some of 
the other defendants set up separate defences as to property in their 
possession, which it is not necessary to refer to in detail. 

The issues framed were (so far as is important to the present 
question)— 

(6) Whether the sale set up by defendant No. 1 in respect to 
properties Nos. 1, 2, and 17 sued for is true, and valid, or not ? 

(7) Whether the plaint kanam grants are true, or not ? 

(8) Whether the kanam set up by defendant No. 1 ig true and 
valid and binding upon the plaint properties concerned, or not ? 
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(9) Whether the Court-sale set up by defendant No. 1 in reapeofc 
to properties Nos. 7, 11. 17, and 21 sued for is true and valid, 
or not ? ’ 


The Munsif having heard the case, made a decree directing restora¬ 
tion to the plaintiif of all the properties on payment of Es. 906, kanam 
amount due to defendant No. 1, and Rs. 1.647-1-9 due for improvements 
due to all the defendants. Defendant No. 1 appealed on many grounds, 
of which one only [211] need be referred to, viz. the ground that he 
held a kanam for 2,500 rupees and other claims, and that the suit, s not 
within the jurisdiction of the Munsif. On appeal, the Judge decided that 
the suit was beyond the Munsif’s jurisdiction and was not properly 
valued. He says that trie Munsif treated the suit as one to redeem 
kanam, and went on trying whether the kanams set up by the 
defendant wore valid or not, and valued the suit according to the result. 
This, moreover, the Judge says, is unsound, and he considers this proved 
bv supposing the case that the kanams set up by the defendants were found 
valid, and he asks, what then would become of the Muosif’s jurisdiction, 
and says, the mere accident that he found some of them not valid caunot 
affect the principle. 

He decided that treating the suit as one to redeem kanam, the proper 
valuation of the suit for jurisdiction was the amount of the mortgage set 
up by the defendant, on whom plaintiff relied to show how the properties 
were held. He also decided that the proper valuation for Court-fees was, 
under Section 7, Clause 9, Act VII of 1870, according to the amount 
specified in the instrument of the mortgage, and not the amount ultima¬ 
tely found due. Ho then refers to Exhibits 1, 5, 8,9,10, 11 and 14, which 
are kanams set up by the defendant, and the sums expressed in these 
amount, in the whole, to Rs. 2,740, which is beyond the jurisdiction of the 
Munsif. He also says that the plaintiff alleged he did not know what 
kanams there were, and that be threw on the defendant the onus of 
proving what kanams were outstanding to be redeemed. We are of 
opinion that the suit should not have been valued then and there on the 
mortgages disclosed by defendant No. 1, before going into the question of 
their validity or otherwise. We do not agree that the plaintiff was bound 
to accept the principal amount stated in the mortgages produced by the 
defendant as the value of the subject-matter of the suit, unless so far that 
plaintiff may have admitted that the mortgages, or any of them, were 
binding on him, and were valid charges on the land. 

If a plaintiff was bound to value the subject-matter according to the 
amount specified in mortgages produced by the defendant, whether he 
admitted them or not, the result would be to give the defendant the selec¬ 
tion of the Court, in which the suit should be brought, if he chose to set 
up unfounded claims on invalid [212] kanams. Moreover, if a plaintiff 
filed his suit in the District Court merely because the defendant all0g0<i 
kanams binding upon plaintiff which were over Rs. 2,500, and if it was 
found they did not bind plaintiff, then he might be in the difficulty of 
having his plaint returned to have the suit filed in the Munsif’s Court. 

In the present case, as we understood, several documents set up by 
the defendant were not admitted by the plaintiff and were found not to be 
binding on him. Why then should plaintiff accept the amount of ®°y 
such documents as any part of the value of the subject-matter of the suit ? 
The Court Fees Act refers to suits to redeem mortgages, that is when the 
mortgage is admitted. 
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defendant that the mortgages produced bv 

fn M, nlaiotitf as they were made by a predecessor 

m oace of the plaintiff and that he could not avoid redeeming them if he 

olaimed possession We are not prepared to admit this, as the plaintiff, 

not having executed any of the documents, was not bound to file a suit to 

Bet them aside. He would be entitled, as admitted jenmi, to possession 

If the defendant aoes not establish any title, and such title he could only 

establish by proyng mortgage and the validity and binding effect of it on 

the plaintiff If the defendant failed in so doing, as ha did in some 

instances in this case, his alleged mortgage, even though registered, would 

not stand in the way of a decree for possession which plaintiff would be 
entitled to. 

Plamtiff’s case on the plaint was that he did not admit any mort¬ 
gage held by defendant was binding on him except what he offered to 
redeem. We think the Munsif had jurisdiction. In argument of the 
apeal some matters were referred to, and to which, it may be of use to 
the parties in a future trial, that we should refer. 

In the course of the trial, inquiry was made whether other kanams 
eet up by defendant No. 1 were binding on the plaintiff. The ,Tudge says 
the Munsif varied the value of the suit according to the result. But the 
plaintiff could not take from the defendant possession of any land on 

wnicb the latter proved a valid kanam, unless he offered to redeem. It 

13 quite intelligible therefore that plaintiff, whenever a mortgage (not 
admitted) was proved and its amount fixed, to propose {if the defeiidant did 
not object) to redeem that mortgage. In this way, the amount of the 
subject-matter might become increased in value, and then further duty 
[213] should be payable. If the amount in value of the subject-matter 

2^n^fh ‘""'I appeared to be more than 

Bs. 2 500, then the Judge should not proceed further in the suit but 

should give back the plaint to be filed in the proper Court. It is ooniend- 
ed that the Civil Courts Act does not contemplate an increase in the 
value oi the subject-matter in the course of the suit, but I do not see any 
objeohon on principle to such increase arising on the construction of the 
Civil Courts Act, or the Court Fees Act, It is not always nossible, before 
fihpg a suit to hx the exact value for jurisdiction in the Munsif’s Court. 
It IS enough If It 13 below Rs. 2,500. If the subject-matter is valued for 
duty uocer the Court Fees Act at a fixed amount, that amount mav be in¬ 
creased under Sections 9 to 12 in the cases there meotionad, if the amount 
proved exceeds the original value stated in the plaint, and thereupon the 
excess duty becomes payable and is directed to be levied. It does not 
appear tbac the defendants denied the right of the plaintiff to redeem anv 
of the kanams proved, or relied on any right to continue in possession 
under any of them. The only question in respect of such kanams set un 
by the defendant was whether they bound the plaintiff, and what sum 
was due on foot of them. We think, therefore, that there was no objection 
to the course adopted by the Munsif in allowing the amount of the subject- 
matter to be valued at an increased amount, if defendant did not object. 

more impor-tance, is whether the plaintiff 
flbould, ID the courso of this suit, be allowed to redeem any kanam proved 
which be bad not offered either specially or under general terms ia tbb 
plaint to redeem, if the kanam-holder objected. We think he should not 
have been so allowed. The plaintiff did not admit any kanam excent as 
speoiaed m the plaint. Defendant No. 1 set up others ; and there was an 
iBsae, whether they were true or not. 


Mm—69 


645 


i8S6 

JAN. 6. 

Appbl- 

IiATB 

Oiviii. 

9 H. 208. 



9 Mad. 214 


INDIAN DECISIONS, NEW SERIES 


[Yot 


1886 

Jan. 6. 

Appel'- 

LATE 

Civil. 

9 M 208. 


The plaintiff did not, in the plaint, offer to redeem any of those 
ochers, but insisted on his title to the lands discharged of them. At the 
hearing, the Munsff treated the suit as one to redeem any kaoam nroved 
Defendant No. 1, it is stated by the Judge, objected to that course^ The 
objection, if made, was a good one, inasmuch as whether the Munsif at the 
hearing altered the plaint so as to make it appear that the suit was for 
redemption of all kanams proved, or whether without alteration he 
tieated the [214] suit as one for such redemption, he altered the nature 
of the suit so far as It prayed for possession irrespective of defendant’s 
kanams, to one for redemption of the kanams proved by the defendant 
If, 0 ° appeal, the kanams set up by the defendant No. 1 are held to bind 
the Plaintifi. he may be able to say that he did'not offer to redeem them, 
and then the defendant would lose the advantage of the decree whioh. if 

ulu redemption suit, he would have been entitled to. viz., that 

f plaintiff did not redeem within a given time his right should be barred. 

to decide for himself, while framing his plaint, 
wither he is to sue to redeem or to eject, and value his suit accordingly. 

It IS certainly irregular without defeadanc’s consent,, to allow a suit ta 

eject to be treated as a suit to redeem, without amending the plaint. The 

was again irregular ta 

treat the plaint as amended according to the result of the findings at the 
conclusion of the trial. 

We reverse the order of the Officiating District Judge, dated the 19bh 
December 1884, and direct the appeal to be restored to the file of the 
l/istrict Judge to be disposed of de novo. 

The costs of this appeal will be provided for in the revised decree. 


9 M. 214=:10 Ind. Jur, 94. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 


Venkatanarayana (PlaintiJ), Appellant v. Subbarayudu and 
OTHERS [Defendants), Respondents.^ [27th October, 1885.] 

BegulatimiXXIX of m’i—Earnam—Incapacity of next lieir -Minority-Appointment 
by landholder of successcn- without proof before Zila Court of incapacity ofheir. 

A karnam in a zjmindari village having died Jeaviog a minor son. the land¬ 
holder appointed the brother cf the late karnam to the office. 

In a suit brought by the son, afcer attaining majority, to establish his right to 
cne otnce and to recover us emoluments; 

[215] Held, that, under the provisions of Regulation XXIX of 1802, he wag 
not entitled to recover. 

Section 7 of the Regulation provides that, in filling the office of karnam, the 
heirs of the preceding karnam shall be chosen by the landholders except in oasea 
of incapacity on proof of which before the Judge of the Zila the landholders shall 
oe free to exercise their discretion in the nomination of persons to fill vacancies. 

Held, that where the incapacity arose from minority aboutwhioh there was nn 
dispute an appointment by a landholder made without proof before the Court of 
the incapacity of the heir was valid. 

[R., 10 M. 226 (228) = 11 Ind. Jur. 332.] 


was an appeal from the decree of E. 0. Johnson, Acting 
District Judge of Vizagapatam, in suit 19 of 1883. 


• Appeal 64 of 1885. 
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and R!rnr!jf sued (1) Eeparti Subbarayudu 

f Venkabauarayana, to have bie claim established to the 

rLol^“'fr“ ‘he zamindari of Vizianagaram, and 

IT of the office. Ha alleged that his father was 

the sole mirasi karnam m 1864; when he died. Plaintiff being then a 

wlTannointld'’^*'' ® was appointed, and defendant No. 2 

thTSTTAT ^ Maharaja of Vizianagaram. On 

Dkce^ Pki Mff ^ A aupointed in his « M- 2f4= 

recover ^h« oflfnn T 8“‘'‘'®'^ ‘0 ‘® '’“®- 

recover the office from the defendants; he had applied to the Maharaia »*■ 

° dl,f T T® °®®® without success in 1882. Defendant No.^1 

joint mirasi right with plaintiff’s family, and denied 
®M®u ° 1"®®!'®“ ‘ho validity of his anpointment. 

.M“hara]a of Vizianagaram was made a defendant in the suit, and 
pleaded, rnter aha, that he was entitled to appoint as many karnams as 

rnTth^’T’™'^ *° T T® the office under Regulation XXIX of 1802, 

to tue ’ ° s family was in office, plaintiff had no right 

herBrhl'»rJl‘lT”°'i-'^“T® “'® '®“hy of defendant No. 2 had an 

thereof H “““^had enjoyed half of the emoluments 

thereof, and held that the appointment of defendant No. 2 was legal. 

velwTiT of defendant No. 1, he ruled that it also was 

valid citing Oolaly Bhoopalyrauze v. Yuddy Putty Gaurrauze(l). 

I.216J Ttio suit was dismissed. 

sufBciently. for the purpose of this 
Parker J?) of Court (Muttusami Ayyar and 

Mr. Mtchell, for appellant. 

Hon, Rama Ran, for respondent No. 2. 

Mr. Wedderburn, for respondent No. 3 ' 

Respondent No. 1 did not appear. 


JUDGMENT. 

la question for decision in this appeal is whether the appellant 

has established an exclusive title to the office of karnam for the villages of 
ofYepacia and Bakkunaidupeta. 

j respondents Nos. 1 and 2 denied bis exclusive title, and contend¬ 
ed that they had joint mirasi rights with him. The Judge has upheld 
their contention, and we consider that upon the evidence on record he has 

come to a correct conclusion. It is not denied that the respondent No. 2 
and bis father have been in possession of about a moiety of the lands 
attached to the office from 1844, It is stated in the plaint that the res¬ 
pondent No. 2 is a distant kinsman of the appellant’s family. Although 
the names of the ancestors of respondent No. 2 do not appear in the 
Moounts relating to the lands in dispute prior to 1844, yet exhibit If shows 
that hiB branch of the family was in possession in that year. It appears 
from exhibit D that bis father’s name was entered in 1862 as one of the 
karnaais who then bad mirasi rights in the village of Vepada. It would 

seem, however, that though his father was entered as a person who had 

mirasi right, be bad not been doing work as karnam of Vepada; but that 
py a family arrangement he bad been doing duty as karnam of Velupati, 


(1) M.8.D. (1853) 91. 
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though he had been enjoying a portion of the lands attached to the office 
now in suit. In 1872, respondent No. 2 was appointed as a joint karoam 
by the Maharaja of Vizianagaram on the ground that the then working 
karnam, Repati Appaya, did not conduct his duties properly, and that res¬ 
pondent No. 2. who was in possession of a portion of the mirasi lands, 
should also do the duty devolving on him as a mirasidar. From 1872, the 
respondent No. 2 has been doing duty as one of thekarnams of the villages 
in disDute. These facts appear to us to warrant the conclusion at which 
the Judge has arrived. It is urged for the appellant that the appoint- 
ment of respondent No. 2 was contrary to the provisions of Section 7, 
Regulation XXIX of 1802. It is provided by that section that “ in filling 
[217J vacancies in the office of karnam, the heirs of the preceding karnam 
shall be chosen by the landholders except in cases of incapacity on proof 
of which before the Judge of the Zila, the said landholders shall be free to 
exercise their discretion in the nomination of persons to fill vacancies.” 

It is not denied that at the date of the appointment the appellant 
was a minor, and we must take it as finally settled by the decision of 
this Court in Venkata v. Rama (1) that minority is a ground on which 

over and a selection made by the land¬ 
holder from among the other members of the family. It is then said by 
the learned counsel of the anpellant that the Regulation reauires that the 
incapacity should be proved before the Zila Judge, and that it was not 
eono plied with in the case before us. As the incapacity arose from miDor- 
ity, and as it is not denied that the respondent No. 2 was then a minor, 
we do not think that section has any application to a case in which there 
could be no dispute as to the incapacity of the legal heir. Thus, ibis clear 
upon the evidence that this respondent’s branch of the family has been 
in enjoy ment of the lauds in his possession for upwards of forty years, 
that his father was entered as a co-mirasidar as early as 1862, and that 
his appointment as joint karnam was made in circumstances which 
renders it legal. We see, therefore, no ground to hold that the suit was 
not properly dismissed as against him. Nor do we consider the claim 
to be good as against respondent No. 1, though he has nob appeared 
to oppose this appeal. On the death of appellant's father, Joganna, 
between 1862 and 1865, appellant’s uncle, Appaya, was appointed as the 
adult male member of the family, competent to perform the duties of the 
office of karnam, the appellant being a minor at that time. After Appaya’s 
death, respondent No. 1, his brother, was appointed to succeed him, and 
this appointment was also made during the appellant’s minority. We 

consider that it was a valid appointment for the reasons already men¬ 
tioned. 

We are of opinion that this appeal must fail, and we dismiss it with 
two sets of costs in favour of the respondents Nos. 2 and 3. 


(1) 8 M. 249. 
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[218] APPELLATE CIVIL. 

Before Mr. Justice Muttus ami Ayya r and Mr. Justice Parker. 

AliBa Appella.nt v. Nanu (Plaintiff), Bespondent.* 

aath, November, 1885. and 6th February, 1886.] 

Lwnitahon Act, Schedule II, Articles 132, HI-Hypcthecaiion 

Held, that ibe suit did not fall under Article 147 nf tt f »v t j- 

I M. 609 i617) (F.B.) • R is a 9ft fdSi • is r on .oei 
Ind. Gas. 236 i2y7j: D.. 16Ind, Gas ‘-^09 = 23 M.L.J. 131 = (1912) 

Jude^of oijl. J. Stokes. Actio, District 

n^fLr ir ^ Malabar reversing the decree of U. Achutan Nayar, 
District MuDsif of Betaboad in Suit 135 of 1884. ^ 

torel!ver‘'*C^‘sn^h‘“''''‘Af“^^ <ie'“daDt Abba 

nnrttr. h rupees interest due 

by way of security lor tbe repayment of the debt, giving credit for a 
payment alleged to have been made by defendant in 1872. ^ 

Ihe bond stipulated that trie principal should be paid with interest 
at twelve per cent, in April 1871. interest 

The Munsif dismissed tbe suit as barred by limitation 

Arfci.le^47TVh®l^'"?T‘''^ governed by 

Article 147 of Schedule II of cue Indian Limitation Act and was therefore 

not barred. 

Defendant appealed. 

Sankara Menon, for appeilant. 

Saharan Nayar, for respondent. 

followfng^^ (Muttusami Ayyar and Parker. JJ.) delivered the 

JUDGMENTS. 

A Ayyar, J.—The respondent instituted this suit upon a 

deed of hypothecation dated 1870 and asked for a money decree and for a 
decree for the sale of the hypothecated property. The apoellant pleaded, 
%^er aha, limitation in bar of the claim. On appeal the Judge overruled 
the contention and held that Article 147, Schedule II, Act XV of 1877 
applied, and that sixty years was the period of limitation prescribed by 
that article. On this ground he decreed the whole claim, and the 
Objection taken m second appeal is that the suit is barred by limitation 
I do not consider that this decision can be supported. It is at vari- 

That was a suit brought 

chirtf I a mortgage-deed, such interest being 

charged on land. PoUowiDg the decision in Lallu Bhai v. Naran (2) 
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this Court held that the suit might be brought under Article 132 withia 
twelve years, though until then six or three years had been considered to 
be the prescribed period of limitation for mere money decrees according 
as the instrument was registered or not. The Bombay case was one in 
which the plaintiff asked for a money decree for the debt due upon an 
instrument of mortgage, and the High Court at Bombay held that Article 
132 was applicable. It was argued in that case that under Act XIV of 1859 
and Act TX of 1871, a suit for a money decree was a suit “ for money lent” 
and subject to the three or six years’ rule according as the bond was nob 
or was registered ; and that a suit for foreclosure or sale was held to he a 
suit "for the recovery of immoveable property or of an interest in iramova- 
able property ” and, therefore, governed by the twelve years' rule. The 
Court then drew attention to the words, to enforce payment of money 
charged upon immoveable property," substituted in Article 132, Act 
XV of 1877 for the vfords in Act IX of 1871, " for money charged upon 
immoveable property ’’ and observed that the change was not made with¬ 
out intention. The learned Judges further observed that Article 147 
had introduced a special provision, not contained in the previous Acts, 
for a suit by a mortgagee for foreclosure or sale. They then referred 
to the provisions of the Transfer of Property Act and came to the con* 
elusion that Article 132 applied to a suit by a mortgagee for a money 
[220] decree. I may also refer to ^Inhammad Zahi v. Chathu (l) in 
which the same view was taken by the High Court at Allahabad. In the 
case before us the claim for a money decree would be barred ^van under 
the twelve years rule, but for the acknowledgment pleaded by the respond¬ 
ent. The Judge must therefore be asked to determine the Question 
whether the acknowledgment is true or not, and if it is true, to proceed 
to dispose of the case on the merits. 


As to the claim for a decree for the sale of the hypothecated pro¬ 
perty, the Judge s view is in accordance with the opinion expressed by 
the High Court at Allahabad, Shib Lfil v. Ganga Prasad (2). 

In that case it was held by the Full Bench of that Court that a suit 
by the obligee for a decree for the sale of hypothecated property was 
governed hv Article 147. Schedule II, Act XV of 1877. The Court then 
said, and it seems to me very justly, that if the transaction, which is the 
suhjecu Of the suit, reilly amounts to a mortgage, and the right to nay off 
the encumbrance is in law a right to redeem, there is no reason why the 
right of the mortgagee to bring the mortgaged property to sale, and 
that of the mortgagor to pav off the encumbrance, should stand on a 
different footing in respect of limitation. The provisions of the Transfer 
of Property Act which were next referred to to show that the right of 
the obligor to pay off the debt due under a simcle mortgage and to re¬ 
cover back the mortgage deed, 's as much a right to redeem as that of 
the obligee to satisfy the debt payable on a mortgage with possession and 
to recover the mortgaged property. Section 60 of "Act IV of 1882 leaves 
no room for doubt on this noint. Such being the case, the construction 
placed on Articles 147 and 14^ is that the right to redeem and the right to 
foreclose or sell are related to one another as rights arising out of the 
same mortgage in favour resoectively of the mortgagor and the mortgagee, 
that the suits mentioned in Articles 147 and 148 are the remedies provid* 
ed for the enforcement of those rights, and that they are both governed 
by the sixty years’ rule. This view appears ti me to be reasonable* 


(1) 7 A. 120. 
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There then remained (or deoision the further question what suits are 
then to he treated as suits brought under Article 132 " to enforce 
payment of money charged upon immoveable property. " It hae al- 

Faan ^ ^ mortgage 

k ? CT- u n . words. As pointed out by the Allaha¬ 

bad High Court, a suit for the enforcement of a charge on immoveable pro- 

.perfey as defined by Section 100 of Act IV of 1882, might also fall under 

that section. It 18 of importance that that Act and the Limitation Act 

should be read together, and that the mode in which mortgages are classi- 
hed. the remedies enacted as available for each description of mortgage, 
amd the distinction made between a mortgage and a charge should be 
steadily kept in view. Section 58 defines a mortgage to be the transfer of 
an iDborest m immoveable property for the purpose of securing the payment 
pf money lent. Clause B defines a simple mortgage to be one in which there 
18 DO delivery of possession of the mortgaged property, but in which the 
mortgagor bmda himself to pay the debt personally and agrees expressly or 
impliedly that, in the event of his failing to pay according to his con¬ 
tract, the mortgagee shall have a right to cause the mortgaged property 
to be sold and the proceeds of the sale to be applied, so far as may 
be necessary, in payment of the mortgage money. In Section 100, a 
obarge is defined to arise where immoveable property of one person is by 
the act of parties or operation of law made security for the payment of 
money to another, and the transactioo doss not amount to a mortgage, 
ihe distinction then between a simnle mortgage and a charge consists 
in this, VIZ., where a power of sale is conferred upon the mortgagee 
expressly or impliedly by the instrument of mortgage, the transaction is a 
mortgage; otherwise it only creates a charge. Clause C, Section 58 defines 
a mortgage by way of conditional sale. Clause D defines a usufructuary 
raor gaga as generally understood in this country. Clause E defines an 
English mortgage. Section 60 creates a right in the mortgagor to require 
the mortgagee, on payment or tender of the debt, to deliver up the mortgage 
deed, if any, and where the mortgage is with possession, to deliver the 
mortgaged property. It then enacts that this right shall be called the 
right to redeem, and that a suit to enforce it shall be called a suit for 
redempoion. Section 67 creates a right in the mortgagee to obtain an order 
from the Court for foreclosure or sale in the absence of a contract to the 
contrary, but adds that nothing in this section shall be deemed to authorize 
a simple mortgagee as such to institute a suit for foreclosure or an usfruc- 
tuary mortgagee as such to institute a suit for foreclosure or sale or a 
mortgagee by conditional sale as such to institute a suit for sale. It is 
providea [222] by Section 100 that all the provisions as to a mortgagee 
instituting a suit for the sale of the mortgaged property shall, so far as may 
be, apply to the person having a charge. Section 69 specifies the cases in 
which alone a power to sell without the intervention of the Court may 
validly be conferred upon the mortgagee by the instrument of mortgage. 

Having regard to these provisions the substantial question is whether 
the hypothecation, which is the subject of the present suit, is a simple 
mortgage within the meaning of Act IV of 1882, and whether that Act 

mortgages which were executed prior to the 1st July 
1882 when it came into force. The mode in which this Act affects the 
Act of Limitation is by creating new rights and liabilities in the mortgagor 

Jind m the mortgagee, and I do nob think that such rights and liabilities 
Xian have retrospective operation. 

Prior to Act IV of.1882, the obligor had only the rights of an ordinary 
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debtor under a hypothecation deed. On the one hand he had no 

right of redemption, whilst on the other the obligee had no powerof sale 

as inherent m the contract. If the Courts ordered a sale, they did so 

as It was the only mode in which a charge could be enforced There is 

no doubt that Act IV of 1882 affects the Act of Limitation as to mort- 

gages executed subsequently to July 1882, bnt as already remarked, it does 

so by creating new rights and liabilities in the obligor and obligee with 
reference to those mortgages. 

In this view it seems to me that Act IV of 1882 could have no retros¬ 
pective operation, and I hold therefore that the claim for the sale of the 
hypothecated property was one to enforce a charge, that it falls under 
Article 132, and that the hypothecation on which it is based does not 
possess the properties with which mortgages executed subsequent to 4tb 
July 1882 are invested by Acfc IV of 1882. 

l am also of opinion that the decree of the lower appellate Court 
must be set aside and the appeal remanded for decision unon the question 
whether the acknowledgment, referred to in paragraph 7 of the District 
Munsif s judgment is true, and, if it is found to be true, upon the merits. 
Ine costs will Srbido and foliovv the result. 


^ mortgagee to enforce payment 

of a debt by the sale of the property hypothecated. The deed was executed 

m May lb/0, the debt being payable in April 1871. The suit was brought on 
22nd March 1884, and if Article 132, [223] Schedule II of the Limita¬ 
tion Act applies, it would be barred unless an acknowledgment alleged to 
nave been made by defendant’s father on 24th March 1872 is gonuinev 
T e District Munsif found that the acknowlederaent was not genuine ; and 
held tliat the suit was barred under Article 132. 

On appeal the District Judge has held on the strength of BUh Lai v, 
Ganga Prasad (1), that the suit is governed by Article 147 and not 
Aiticlo 132, and that the time of limitation is sixty years. 

If this decision bo held correct, the introduction of Article 147 int(> 
the present Limitation Act made a change in the law of very serious 
importance. From 1/93 to 1877 twelve years was the period of limitation 
foi suits of this character, and it would be indeed strange if we should 
find, while the English Real Property Act of 1874 reduced the period from 
twenty to twelve years within the Uniiel Kingdom, that the Indian 
kgislature extended it from twelve to sixty years in 1877 for British India, 
We do not find however that the other High Courts in India have adopted 
the same construction as Allahabad. The doubt caused by the introduc-^ 
^OD of Article 147 was discussed by the Bombay High Court in LallH/ 
Bhai y. Natan (2) and the learntd Judges came to the conclusion, m a 
case similar to the present, that money lent on mortgage was, in ordinary 
legal phraseology, money charged on immoveable property, and that Articlff 
132 would govern the suit. 

This decision was assented to, with the same hesitation, by this 
Court in Davani Animal v. Ratna Chetti (3). 

Mahammad Zaki v. Chatku (4) was referred to as being somewhat 
at variance with the Full Bench decision in Shih Lai v. Ganga Prasad- (H. 
but on reading the former case it would appear that the Court held 
that the unsatisfied balance was a debt charged upon immoveable property 
m contradistinction to a mortgage and hence that Article 132 applied. 

(0 6 A. 651. (21 6 B. 719. £3) 6 M. 417. (4) 7 A. 130. 
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Although the words by a mortgagee for foreclosure or sale*’ would 
o mortgagee ” given in the Transfer of Property Act, 

llSbiJ, beofcion 58. include an hypotheoatee, it must be remembered that 
there was no such definition of the term “ mortgagee’’in 1877 when the 
present Limita^on Act was passed. For some eighty years previous to 
imi an oypotheoatee (or simple mortgagee as now defined) had alwais 

[224] one who had a charge upon immoveable property, 
and the mortgagee” who according to the old law could be sued within 
sixty years of the mortgage was the party in possession. Ao extended 
technical definition given to the term “ mortgagee’* hy legislation subse¬ 
quent to 1877 will not also extend tbe period during which one who was not 

technically a mortgagee at the time of the passing of that Act can sue to 
enforce a claim, 

. sufficient ground has, to my mind, been shown to impugn the 
decision of the Division Bench of this Court in Davani Amvial v. Ratna 
UieUtil), and I am fortified in this conclusion by the fact that the Bombay 
Jdigh Court has arrived at a similar opinion. 

All ^1* deference, therefore, to the ruling of tbe learned Judges oi the 

Allahabad High Court, I would reverse tbe decree of the Lower Appellate 
Court and remand the appeal for a decision upon tbe other points which 
arise. Tbe costs to abide and follow tbe result. 


9 M. 224»2 Weir 125. 

APPELLATE CRIMINAL. 

Before Mr. Justice. Brandt and Mr. Justice Parker. 

Queen-Empress v. Viban and others.* 

ll2th and 17th February, 1886.J 

Crwmml Procedure Code, Sectimis 164, 364. 5SH~Evidence Act. Sections 66, 80-Cmife. 
stons Improper examination of accused jxrsoiis by Magistrate-Record rejected. 

Magistrate of Malabar, purporting to act uoder the provisions of 
the Mapilia Act (Madras Act XX of 1859), recorded a statemeot in the nature of 
a confession made by V. who was under arrest on suspicion of being concerned 
m a Mapilla outrage. This statement, which was made in MalayaUm. was 
recorded m English in the form of a narrative and was signed by the Magistrate 

The saine Magistrate shortly afterwards, purporting to act under the Code of 
Criminal Procedure, before any evidence was recorded against V, examined him 
as to this statement which was read over and trau>lated to him. In answer to 
questions, V admitted that he had made it voluntarily. 

recorded according to the provisions of Section 364 of 
the Code of Crimmal Procedure- After other evidence was recorded. V retracted 
W8 statement. He was committed to the Sessions, tried and convicted mainlv 
on his own recorded statement and examination, ^ 

[226] The Deputy Magistrate was examined as a witness and stated that the 
statement recorded by him was made by V and was correctly recorded and was 
made voluntarily: 

Held, that the record of the statement made by V to the Deoutv MamatrAtft 

was not admissible in evidence against V. ^ ^ ^xagistrate 

Per PARKER, J .—The provisions of Section 164 of the Code of Criminal Proce- 
aute are imperative, and Section 633 wiU not tender a confession admissible where 
no attempt hae been made to conform to the pr ovisions of the former section. 

• Referred Trial 6I of 1886. 

(1)6M. 417. 
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If the eonfe;?9ioaal statement of V was recorded by the Magistrate ia hia era. 
E\-idLcrAct"^^’ receivable m evidence under Section 80 of tbe 

examining V as to his confessional statement 
efore there w.isaMvlpg^levioenc-» on the record against him was illegal and, 
tlierolore. the record of suih examination could not be used in evidence against 

ev.^r^rher::ftarn^^^^ admissible, secondary 

^^785 W : 4 Bom. L.R. 

495 (501)]^ ’ LB.R. (1893-1900). 70 (71); D.,21B. 


T j apoeal from the conviction and sentence of the Sessions 

Judge of Soutli Malabar (H. J. Stokes). 

The facts and arguments aopeir from the judgments. 

Mr. Wedderburn, for appellants. 

The Acting Government Pleader (Mr. Powell), for the Grown. 

The Court (Brandt and Parker, JJ.) delivered the following 

JUDGMENTS. 

Parker, J.—The three Drisooers (Maoillas) have been sentanoed bo 
death for having taken pirt in the murder of one Kutbi Karian and his 
family on the night ^of 2nd Mav iSSo. Of the fact of the murder there 
IS no (louht Tnis Kutti Karian (a low-casbe man) had become converted 
to Isiara, but bad reverted to his former condition. The MapilUs of his 
neighbourhood, under the imuulso of religious fanaticism, resolved to 
i^evonce the insult to their religion by taking his life, and on the night of 
^nd May a body of them surrounded hi^ hut, set fire to ic, slaughtered 
him and hi^ wife and one child, and three other cMldreo parishei* in the 
Hamos. They r.hen marched awav to some distance, cook p'lssession of 
tho hou«e of a Nambudri where they resolved to make a stand, and there 
waited to be attacked. In the course of the afternoon troops arrived, and 
all that Were in the house (eleven men and a boy) were shot. 

The case for the pros'^cution is that the three prisoners (apnellants) 

were members of the gang who murdered this family, but deserted their 

comrades before they occupied the house of the Nambudri. Prisoner No. 1 

was ati'osted on 86h May ; prisoner No. 2 at Calicut on 15th May : and 

No. 3 at Cannanore on 23rd May. Tho case against them turns almost 

entirely upon confes-[226]sion3 which they are alleged to have made, 

which confessions were retracted at the Sessions. Evidence has been 

called to corroborate those confessions, but taken by itself it is very incoo- 

clusivo and meagre ; and it is conceded that the convictions cannot stand 

unless the confessions are held admissible in evidence and reliable in 
character. 

It is objected by the learned counsel fnrthe prisoners that these con* 
fessions are not admissible in law as evidence. 

Prisoner No. 1 made three separate statements before the Deputy 
Magistrate (Mr. Karunakara Meuon) on 9bh May; a fourth on 19th Mayi 
and a fifth on 31st May; but none of these statements were recorded 
under Sections 164 or 364 of the Code of Criminal Procedure. Theques* 
tions put and answers given were not written down; they were not taken 
down in the language in which they were made, but in English; they 
were not signed by tbe prisoner or certified by the Magistrate. Similar 
statements were taken from prisoner No. 2 on 16th and 19th May and 
from prisoner No. 3 on 25th and 26th May. At the trial the Seasions Judge 


554 



Ill] 


QUEEN-EMPRKSS V. VIRAN 


9 Mad. 227 


Magistrate would not cure these 
wdioal defeota under the saving provisions of S. 533 of the Code of Criminal 

Procedure since the prbvisions of Sections 164 and 364 had not only not 

been fully oomplied with, but not complied with at all; bub he held that 
since these stabementa were read over to the prisoners on 5th June and 

voluntarily made (which aoknow- 
f recorded and signed), secondary evidence of the 

CrCsrat:" ‘be 

The points argued in this appeal are— 

I. Whether the provisioDs of Section 533 enable these statements 
^ be tendered in eridenoe, presuming that the Deputy 
Magistrate was acting under Section 164, notwithstanding the 
TT provisions of that section and of Section 364 ? 

Xi. Whether if these statsmeats were taken under any other pro- 

admissible in evidence under Section 80 of 
the Evidence Act? 

III. Whether the acknowledgments made bv prisonPrs on 5fch June 
bave the etfecb of incorporating those statements in the 
r997l TV that day made? 

L ^7J IV. Whether secondary evidence of the contents of these docu- 

ments can be and has been giveu by tbe testimony of the 
Deputy Magistrate ? 

IRA ^ of opinion that the provisions of Section 

164 areimperativeand that Section 533 will not render the conlssion 

admissive where no attempt at all has been made to conform to its rrnvi- 
aiOQS. We nave been referred bo the rulinss of Daya Anand v Eenina (1) * 

mTalh Benina v. 

im 2 tanc 3 of r g'ven under the old Code, but the immense 

Sv^rnlpd /h • diminished. I hold that the Sessions Judge 

rightly ruled they were inadmissible under Section 533 . 

the Dannb“v“M®v^f'.'’T®™"’ "''’®° confessions wore taken bv 

Code bn ® not under the Criminal Procedure 

1859) 800^00 7 f'f .*’77'.°"" 7 ‘^® Act (Madras Act XX of 

thf ennreho ° ^ / that Act authorizes the District Magistrate to causa 

he mafthink n“ as 

. . cessary, and though the Deputy Magistrate may have 

MLiat.!t7. 7^“.r®“®u“‘"'® “'’‘Jc the orders of the District 

Suet the M U® a” “Ciccthi, section, there is 

rsnsnoef d^ Mapilla Act authorizing the District Magistrate to examine 

Lr» e! 7 7 ’'® f™“ him any statement or confession. 

etatLont o® ‘“P™"®'' and mav oven be advisable ; hut the 

pre8umnHo7 7 iT 7®5 '^®®“°® ®° °* ‘'’® ®^’‘‘®®®® Act «»'■« that certain 
area Zh 1 ^“t^® ^'® O'- confessions taken in accord- 

kted^f ^•7'^' This section does not render admissible anv particular 
Kind of evidence, but only dispenses with the necessity for formal proof 
ID tae case of certain documents taken in accordance with law If a 

oSe to •"■7" accordance with law. Section 80 does not 

operate to render it admissible. The seetion merely gives legal sanction to 

^ _ _ 

(S) 6 cf““ ’■ ^ncni.-ED.] (2) lO B.H.C.R. 497. 

(4) 1 B. 219 (220h 
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fcbo maxim Omnia prasumuntur rite esse acta" with regard to doca- 

ments taken in the course of a judicial proceeding. In my opinion 

tberofore, these statements, if recorded by the Deputy [228] Magistrate 

as an executive officer, are not receivable under Section 80 of the Evid- 
ence Act. 


CRIxMI\’AL. 

9 H 224 = 

2 Weir 129. 


1 now come to the third point—whether the acknowledgments made 
by the prisoners on 5th June bad the effect of incorporating these state- 

ments. In recording these statements of 5th June the Deputy Magistrate 

was admittedly acting and purported to be acting in a stage of a judicial 

prooeet.ing, and noc as an executive officer. He was. therefore, governed 

in recovfiing these statements by the provisions of tiie Code of Criminal 

i loceclure. and it is necessary to consider whether his proceedings were in 
accordance with that Code. ® 


On 5th June when tne prisoners were placed before the Magistrate 
there w.s no evidence on the record against them. Such evidence, ae 
was alrerwards ob-amed, was nob obtainel till later in the month and all 
previous proceedings appear to have been uuder the Mapilla Act. The 
statements, which they had previously given, bad not been made legal 
eviaence against them ; nor. as it appears from the examination itself, 
had they up to that time been broughr, on bo the record of the preliminary 

f u' 4 . of the Criminal Procedure Code, therefore, 

the Deputy Magistrate was not justified in putting any question at all to 
the accused since it is only for the purpose of enabling an accused person 
to explain circumstances appearing in the evidence against him that a 
question ever can be put; and still less of course was the Magistrate justi- 
ned in putting questions (or tlie purpose of getting the accused to incrimh 
Date themselves -a urocedure wuich Section 3i2 was speciallv desigoaJ 
to prevent Had the accused on 6tb June offered to confess, such confes¬ 
sions could no doubt have been taken and recorded before the commence^ 
inent of the inquiry uuoer Section 1G4. and after the Magistrate had satis- 
bed himself upon questioning the accused that they were going to make 
voluntary confessions. Such confessions could then have been recorded 
witn the declaration prescribed by Section 164. But these statements 
were not given, and do not profess to have been given under Section 164, 
bub under Section 364 in answer to questions pub by the M vgisbrate; and 
not ou^ did the Magistrate pub questions to each accuse! vvheu there was 
no f^yidence on the record against him which he could he asked to explain, 
but he actually cross-examined each prisoner at great length with regard 
to the part supposed to have been taken by the other prisoners—a course 
of proceeding most [229] unjustifiable and which has often been noticed 
with censure by this Court. I am of opinion that the procedure of the 
Deputy Magistrate on 5th June was illegal and that the questions put to 
and answers then obtained from the prisoners must be excluded from 
the record of this trial. 


And lastly with regard to the secondary evidence of the contents of 
these statements, I am of opinion timt it is not admissible under Section 
91 of the Evidence Act, since the statements recorded are in bhemaolves 
inadmissible—/icgfiwa v. Bai iJato (1) and Queen v. Shivya {2). The 
question does not arise whether the Deputy Magistrate could be asked to 
give evidence as to what was said to him as an executive officer and not as 
a Magistrate, using the statements to refresh his memory, since he has only 
stated in general terms that the prisoners *'mad 0 coufessional siatements 


(1) 10 B.H C.R. 166. 


(3) 1 B. 219 (220). 
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-hut was never asked what eaoh prisoner said or to oonnecb any one 
prisoner with any particular sbatement. 

The result of the ^ase, therefore, is that, as none of the statements 

made by the prisoners are admissible in evidenoe. and as the prisoners 

■completely retracted all former statements at the trial, there is no evidence 
on which the conviction can stand. 

I have found it neoassai-y to go then minutely into the legal onints 
but m justice to prisoners Noe 1 and 2 I feel bound to state that, irres- 
peotive of teohnioal objeotions. I should also have held them entitled to 
acquittal on the merits. Had the statements taken from them been 

'vould not have sufficed for a conviction 
UDless the Court were satisfied that thev were voluntarily made and 

were true m fact. On neither of these p iints do I feel myself satisfied. 

on qth“ m/v taken hy the Deontv Magistrate 

ffid^not*^Ponfr the first two of these he certainly 

■ did not confess and maoifestiy had no intention of confessing No 

eamrday°° “ change of front executed on the 

ouronTfiTh^av ^lagistrate at Cali- 

and next L flfith) madr''^ f •' ^ ^""'’“^ered ” himself 

and uexb day (16th) made a confessional statement.” This is altogether 

muXf took 1 t6th May he declares that the 

murders took place during his [230] absence; that on his return he 

th^hl h^d” “’“i '"Jsicess. but finding 

that he bad someho wincurreo the suspicion of the police he came with 

hiB wife and ohildrcu to the District Magistrate—obviously for protection 

^ere is not a word m the statement which can be construed into a co" 

essiou of gu.lt or guilty knowledge. This is not thT conduct or the 

to confess. He was, however, given into custody, and after being three 

days io custody ho DDakos—*a coufessioo (91 An 

(iQfh M -! ^ ? ^yui<3ssiOQ {/) un the verv sJime dav 

ment in which tra Po^f°‘ “''I'e cn additiooal state- 

Te dlfand he he“ , n No. 2 is corroborated in 

other dav / d« «^/when examioed the 
otber day. I did not tell the whole truth then.” 

23rd VaT ‘^On S MNo. 3 is arrested at Canoanore on 
Tvrr,^?=h he makes before the Deputy Magistrate Mr. 

D Cru/ a statement m which ho represents himself an unwilling snectator 

Demif “m f before the same 

Deputy Magistrate who has recorded the other statements, and makes a 

Dromir'?"’°f ■“ himself as having taken a very 

prommen part in the whole plan. After he has done this the prisoner 

No. 1 again finds it naoassary (on Slst May) to make a long statement 

oontl“ cod enlarging his former statements and bringing them into 
conformity with the story as told by the prisoner No. 3, 

nnnfcl “‘'‘“““^'■'anoes, to believe that the 

confessions of prisoners Nos. 1 and 2 were voluntarily made and it seems 

voruntTrv 1° ^ untutored and 

voluntary. ^ In any case great reliance cannot be placed upon a confession 

which requires such frequent oorreotion, and the sequence of these state- 

^ente seams far more suggestive of a concocted case than of True con- 
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There is yeb another piece of internal evidence which makes me donbfc 
whether the story put forward by the prosecution is a true story. The pri' 
sonars reur 0 sented—>r were made to represent—that the Manillas who 
went to murder Kutbi Kirian were 12 in number. This ootTssoonds 
exactly with the number killed at the Narabudri’s illam, and gave rise to 
Criminal, the cbvioiis suiigestion that prisoners might not really have been there, 
a They account for [231] this by saying that they left their comrades before 

9 m ^ the illam, and this-with the fear of the consequences 

z weir izD. before their eyes-would not bo in itself imorobihle. Wiiab is improba¬ 
ble IS that their places would bo readily taken by three other men,—of 
two men and a boy—not oooceimed in the murders. If I understand 
rightly the aim of the fanatics who perpetrate outrages of this desoriptioOf 
it 19 to gam eternal happiness for themselves by some signal act in vindi¬ 
cation of their /elision in the doiugof which they will sacrifice their own 
lives, and thus die what they regard as a glorious deabn. But to court the 
death without the glory is another matter and it is not easy to imagine 
the frame of mind in which a mao would fesi attracted to sacrifice his 
own life and be shot down hy troopi merely because glory had been 
achieved by somebody else, and not by himself. Such an act is no doubt 

possible, but It 18 not prma/acic so probable as bo be readily accepted 
without clear proof. 

A^ a matter of fact, however, I may point out that the prisoners 
spoke only to the gang being joined by one young Mapilla, and that the 
presence of the other man and of the boy among the dead bodies is wholly 
unaccounted for, and there is nothing on the record to bear out the state¬ 
ment in the judgment that the number shot down in the illam was made 
UP to twelve by two men (one of whom brought a child with him) having 
voluntarily joined them. 

Under all these circumstances, I cannot but regard the case for the pro¬ 
secution with great distrust. On all grounds, therefore, I would reverse 
the conviction and direct that the prisoners be discharged. 

Brandt, J. The three appellants, (1) Nadutodiyil Parambil Viran 
alias Viran Mohidin, (2) Vaduvan alias Ariparambil Kunhi Koya, 
(3) Edavalat Parambil Pari Mohidin, have been convicted by the Sessions 
Judge, South Malabar, concurring with the assessors, of murder, abetment 
of murder and mischief by fire with intent to destroy a dwelling house— 
Sections 302, 109 and 302, and 436 of the Penal Code, and have been 
sentenced to death subject to confirmation of the sentences by tbe High 
Court. 


In the memorandum of appeal preferred by the appellants Nos. 1 
and 2, the grounds stated are that the appellants were induced to mak® 
the incriminating statements recorded as given by them by promises and 
threats and torture on the part of the police, [232] and that the whole 
number of persons who committed the offences were killed by the English 
soldiers. 

Anpellanb No. 3 states that, under the infiuence of fear, he aooom- 
panied those who committed the offences for a short way, but represeots 
that he escaped before the murder was done. 

The case has been further ably argued both on points of law and on 
the facts by tbe learned counsel appointed to defend the appellants, and 
in support of the conviction by the learned Government Pleader. 

There is no question as to the fact of the murder of a Cheruma or 
low-caste man and his wife and family on the night of Ist or early mom* 
ing of the 2nd May 1885 ; of five ohildi^n only one escaped, one of thos® 
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having perished in the 

flames of the hut which was set fire to. 

It may also be taken as proved that this terrible aot was committed 

wUreveL Persons, and that the motive 

M f f»Pat'0«l rage caused by the Cheruma’s apostaoy from 

the Muhammadan religion which ha had embraced for a while only lo 
give It up again for his former persuasion or religion: and that twelve 

thlv°m»d°°* a child) were shot down in a house in which 

they made a stand on the evening of the 3rd May. and that of these there 

tedThVmurder'^^'^ '*'^**^ commit- 

el, r « acd the Sessions Judge finds 

three appellants who left their comrades—.ppellants Nos, 1 and 3 on 
the nZ7m°‘ No. 2 on the morning of 

The convictions depend almost entirely, it may be said, on cer¬ 
tain statements or confessions recorded as made by them on various 
occasions between the 9th May and 5t.h June ; there is evidence of 

some witnesses, which is referred to as corroborating the confessions 
ID cortaiD respects. 

himself as very doubtful whether these 
Btatements were admissible m evidence, they not having been recorded 

under either Section 164 or 364 of the Criminal Procedure Code ; and held 

•’V the Code, evidence orally 
“ Hv ^^® "ho recorded them [233] that they were 

voluntarily made could not make them admissible under 
Section 533, Criminal Procedure Code ; that io fact Section 533 did not 

apply at all as the requirements of that section were not only not fully 
complied with, but not complied with at all. ^ 

statements having been read over to 
K h?. ^ ^ acknowledged by them to 

rfiJn H r "’y acknowledgments having been duly 

sfonslf w“rfh1rB PODStftute admis- 

eionsin writiog, that secondary evidence ol these documents is therefore 

fecTZt thev u' n*"® Act (Clause b) and that *' tbe 

mfv he nrov H ^®-®® °° appearing on the several documents 

may be proved and is proved by the Magistrate who recorded them. 

® 0 “raeot reasoning to be followed, and the 
Z appeUan 'Na 3 ®‘®‘®”®®‘® “*'^®’ ■“ °* 

‘'’®- ®®®°“"‘® ‘he three appellants as telling against 

normh showing m what respects there is independent evidence to 
corroborate these, and using the statements made by appellants Nos. 2 

°g® ^ ‘'’® ‘®“®'’’ s‘ate- 

ments mad® by Nos. 1 and 3 as against No. 2, and a statement made by 
No. 2 as against No. 3, the Judge held the charges fully established 

,nnii the statements recorded as made by 

appellant No 1 on the 9th, 19th and 31st May, by appellant No. 2 on thi 

Wth and 19th May, and by tbe appellant No. 3 on the 25th and 26th 

iWn®h® inadmissible in evidence, (1) because if taken or purport- 

Code, they are not recorded m the manner tberein required and that thev 

cannot be admitted, all defects being cured and omissions supplied under 
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the provisioQs of Section 533, CrimiDal Procedure Gofle, and (2) that if 
not taken or purporting to be taken under Section 164, they were taken 
without any authority at all—not in accordance with law—and that there¬ 
fore Section 80 of the Evidence Act does not in any way apply to tlieiHi 

To as^certain if nossible the nature of the statements recorded as 
made by the appellants before and on the 5th June, it is necessary to note 
the dates on which the appellants were severally arrested, and the stages 
at which those statements ware made, and to gjve an outline of the 
contents of those statements. 

[234] Appellant No. i was, as apoears from the register, anprehended 
on the 8th May; No. 2 on the 15th ; No. 3 on the 22Qd idem. The earliest 
date on which evidence was recorded against the appellants was the 10th 
June 1885 ; on that dav the eleventh witness appears to have been 
examined (if the stamp date is correct, but from all the serially-numbered 
preceding witnesses having been examined on the 18bh June there is 
doubt as to this): the medical witness was examined on the 11th June: 
the fourteenth, fifteenth and sixteenth witnesses’ depositions are dated the 
llth: the first to ttie tenth witnesses were examined first on the 18feh 
June and they were " recalled ” and further evidence taken from them in 
December when the inquiry was closed. There is evidence recorded on the 
12th December. 

On the 9th May 1885 appellant No. 1 made before the First-class 
Deputy Magistrate a statement, which is described at the heading as “a 
deposition " and the danonent as " Criminal No, 13,” in which among 
other matters not material, be said that one Varikotbil AH Ahmed describ¬ 
ed as rebel No. 7 said to him one day “ Kutti Karian (one of the parsons 
murdered on the2nil May 1885) was a Maoilla. He embraced our religion. 
Now he walks about as a Cheruma. Should we not avenge ourselves? 
Is it not meritorious to us ? I told him I could not do it or go with him.” 

This statement is simply signed by the Magistrate and is recorded in 
English. On the same day the same appellant was again examined by the 
same Magistrate, and the material parts of his statements in this are that on 
the night when Kuoti Karian’s but was set fire to the witness was at home, 
and that next dav at about 8 A. M. he beard that Kutti Karian had besn 
murdered and the hub burnt down by Mapillas. This statement is recorded 
in the same manner as the first, except that it is not beaded deposition. 

On the same day yet another statement, recorded in the same manner 
as the last, appears as made by the same appellant. This is of very con* 
siderable length. In it the deponent stated that on a Friday, nine days 
previously, he was aroused by certain persons named, including appellaolis 
Nos. 2 and 3, and called to join in the matter of Kutti Karian as to which he 
had (as they said) been previously spoken to, and bo take revenge on him; 
that at first he refused, but then partly by persuasion and partly or eventual¬ 
ly by [235] force, he was caused to accompany them to the deceased’s hut, 
that then the but was forced open and set fire to, and the Cheruma and his 
wife stabbed and killed ; that they then went in a body, and some among 
them threatened to shoot any one who approached them, and then went 
eastwards; at daybreak his comnanions said "Let us go to Uragam, 
and they reached Urothmala hill before noon; that in the afternoon a young 
man of about 20 or 22 years of age came and asked them what had baeo 
done, and then, hearing the occurrences narrated, said be too was oomiog 
with them and they consented ; that they reached Tirurangadi about dark, 
when taking an opportunity and being afraid the appellant left his com' 
rades and went home. 
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May he made yat another statement as recorded by the 

atupMity I made sundry false statements when examined the 

He then pro- 

oeeded to give details as to how, previous to the 2nd May, one Ptiday, he 
had been at a consultation at the mosque at Omachchapuzba where persons 

was arranged that ammunition should be 
bought, he then repeated what ooourred when he was called by rebel No 7 

part taken by three of the rebels specially in the murder of Kutti Karian ; 
and be speaks laoideatally of the time at which "we" killed that man. 

OntheSlst May he was again “recalled" and the statement com¬ 
mences.^ I made a mistake in my former statement which I wish to 
correct: and further details are given. 

and what is headed a "statement" made by this appellant 

and dated 5th June 1865, recorded by the same Magistrate at the oom- 
menoement of which appears ('■^J,£,-The statements made by the pri- 
soner on the 9th, 19th, and Slat May 1885 were read over to him"). And 
cue following questions and answers are then recorded 

Q* Are these statements read over made by you 7 
A.—Yes. 

Q* —Are they made by you voluntarily 7 
A.- Yes. 

Then follows more which it is not at present necessary to set out. 

®PP0‘'^°‘ No. 2 there is first what is styled a 

dS iflsa ” ’®’'' '‘®®®°“^ prisoner" and 

dated 16th May 1885 m which he says he was away from home on the 

night on which (as he was informed on the day following, Saturday) the 

Cheruoia was sUhbed to death : that on the following Thursday or early 

next morning Friday) he was informed by his wife that policemen had 

come to apprehend him and that he with his wife and children went 

straight to Calicut, and appeared before the CoUector on the day nreced- 

log that on which he was examined, viz., the 15fch May. 

i-u ^ this appellant was again examined ; he then stated 

that fifteen days before the Gberuma was killed he was asked to take part 
m killing the Cheruma for forsaking the Mussalman faith and that he 
consented ; that they went to the mosque on the following Friday and 
consulted, and certain arrangements were made and then he described the 
attack on the but on the 2ad May and the murders: he then tells how the 
party journeyed to the Uroth hill and how the Mapilla youth joined their 
party; and how in the morning when they came near the Nambudri’s 

house be took the opportunity to leave the gang and go to his home about 
naif of a mile off. 

On the 5th June these two depositions or statements were, as it is 
recorded, read over to this appellant, and he was asked questions similar 
to those pub to appellant No, 1 on the same day and was further asked 
other questions as bo which more hereafter. 

statement recorded as made by appellant No. 3 is dated the 

(M Tvn^’ X appears produced before another Magistrate 

tmr. D Oiuz), and was asked why he was produced there by the police ’’’ 

fK I® replied that he was produced in connection with this affair* 

thabat fiwt he refused to go, bub when pressed he went: he then describes 
now the Oheruma and bis wife were killed, and the hut burned, but he 
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1886 does uot say that be took part in this, and be stated that be left the gang 
FEB. 17. at about 6 P.M. the next day. 

- The next statement or deposition rnade by appellant No. 3 and head- 

Appel- 0(3 in the same manner as those given by appellants Nos. 1 and 2 on the 
LATE dates previous is dated the 26th May 1885. 

Criminal. this the whole of the occurrences referred to by the other appel* 

- lants are detailed at great length including the part taken by [237] the 

9 M. 221- deponent, up to the time when as he states be left the company before 
2 Weir 125. ^hey entered the Nambudri’s house. 

On the 5th June this appellant was again examined, and his previ¬ 
ous statement having been read out he is asked, "Is not the statement 
just read out yours?” 

A.—Yes. 

Q.—Was it made voluntarily by you? 

A.—Yes. I made it of mv own accord. 

Q.—Have you anything further to say? 

A.—I have nothing to say. 

He is then further questioned at considerable length. 

On the 5th December 1885 all three appellants were questioned as 
follows:— 

“ You have heard the depositions of the prosecution witnesses. Have 
you anything to say now ?” or to one " How say you ? ” 

Appellant No. 1 then stated that he made the (former) statements 
because he was tortured by the police ; that when he was asleep in bis 
bouse Varikottil Ali Ahmed came and called him to go to a Nercha (feast 
or festival), that he declined to go, and be knows nothing more; that be 
did not recollect pointing out ceruaiu spots under a tree to the committing 
Magistrate, and that be had no witnesses. 

Appellant No. 2 reverted to the account originally given by him, 
adding that after giving himself up to the Collector he had been tortured 
by the police and confessed his guilt; that he had no witnesses. 

Appellant No. 3 again repeated his story in the main outlines as to 
being called to take part in the attack on the Gheruma’s hut, but be now 
said be went because be feared the others would kill him if he refused, 
and that before they reached the hut be slipped away and went home and 
next day at 4 A.M. heard of the murder; that four days afterwards the 
police came and commenced " to seize and bind and beat,” and that coming 
to know the police were aware he bad some knowledge of the affair he 
went to Cannanore, through fear, and he was there apprehended. 

It does not appear whether the appellants were arrested by the police 
under the powers conferred by the Criminal Procedure Code, or in virtue 
of the powers with which the District Magistrate is invested under the 
Malabar Mapilla Outrages Act XX of 1859, but it is assumed by the 
Sessions Judge that the proceedings [238] were taken under that 
Act, and this would appear to be the case from a note by the committing 
Magistrate to the effect that the delay between January and October was 
due to non-receipt of an order from the Governor in Council, presumably 
an order made under Section 7 of the Act. There is nothing in the Act 
authorizing the examination of accused or suspected persons, but if the 
police were investigating the circumstances connected with the murder of 
the Cheruma, and no " enquiry ” had been begun by the Pirst-OIass 
Magistrate, Karunakara Menon, it may be assumed that it was open to 
him "to record any statement or confession made to him in the courseot 
such investigation.” 
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■ifh Tnl!! 8“'''’ hy tbo appellants on days piior to the 

5th June was intended to be or taken as recorded by way ot “ statements " 
or cODtessiODs does not appear. 

« however a very clear and important distinction drawn in 

beotioQ 164 : a statement is to be recorded in one of tlie modes in wliicli 

S^ect1or364 ^ manner required under 

The taking of a “statement ” contemphbed by Section 164 appears 
to me to presuppose a charge or reasonable suspicion against some person 
other than the person making such statement. The Magistrate. Karuna- 
kara ^enon, m his evidence before the Sessions Court, has deposed that 

none of these statemsnts wore taken on oath or solemn affirmation* but 

the earlier ones are headed depositions.” and for all that appears ’they 
may have been taken as recording information given respecting persons 
other than those making them: for it must be noted that at the time when 

they were made there were a number of other parsons under arrest and 

detention under the special Act, these appellants being numbered as thir¬ 
teenth. fourteenth and aftesnth Criminals." It appears to me necessary 
to naake these observations as bearing upon the question of the statements 

having been voluntarily ” made qm coafessioos, as which and as which 
aioQ9 they were afterwards used* 

Treating them as confessions taken under Section 164 it is not pre¬ 
tended they were recorded and signed in the manner therein required. 

As to the certificates appended to the statements dated the 5th June 
from the manner m which they are worded, it would appear that they 
were recorded as examinations of accused persons (Section 364, Criminal 
Procedure Code); hub power is given to Courts to [239] examine accused 
persons nob for the purpose of causing them to incriminate themselves, 

fuLrc ‘:‘>^9«“8taaces appearing in the evidence against" 

theo] (SeotioD 342, CrimiQal Procedure Code). 

Can ib be said that anything appeared in the evidence against the 
appellants at that toe? The word ' evidence ” must be taken k> be used 
m Section 342 in the sense in which it is defined in the Evidence Act 
as rnfatiing and including (1) in respect of oral evidence "all state¬ 
ments which the Court permits or requires to be made before it bv wit¬ 
nesses, and (2) documentary evidence. 

There was no evidence then on the record given by witnesses, and I 
am of opinion that it was equally impermissible to use as documentary evi- 
denoe against them ’ their previous statements, as to use those statements 
as evidence given by witnesses against” them. 

Assuming however that all the statements made prior to the 5th 
December were made under the provisions of Section 164. can they be 
admitted and treated as if recorded in accordance with law by reason of the 

evidence given by the Magistrate Karunakara Menon in the Session Court 
to the following effect:— 

I conducted the inquiry into the murder of Kntr.i Karian. The 
nrst, second, third, and fourth prisoners made confessional statements 
ibey were not taken on oath. They are correctly recorded. I believe 

they were voluntarily made" .To Court. “I remember that before and 

prisoners on the 9cb, 19bh, 31st. and on the 16fch 
19th and 26th May I satisfied myself by questioning them that they were 
making them voluntarily." ^ ® 

If the Magistrate was holding an inquiry in the case as against these 
appellants at the time when these statements were taken, they are each 
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1886 and every one of them inadmissible under Section 164, for that section 
FEB. 17. applies only to statements and confessions made “ before the commenoe- 
- ment of the inquiry or trial.” 

Appel* I am further of opinion that the Magistrate’s evidence is insufficient 
LATE to show that the statements recorded as made by the several appellants 
Criminal. several dates enumerated were duly made by them. 

- These statements were not, so far as appears, put into the hands of 

9 H. 224= the witnesses one by one. nor then read out, and it does not appear suffi- 
2 Weir 123. ciently to which statements the witness was referring; [240] they are 

not numbered nor marked nor filed as exhibits in the Sessions trial. 
Some statements of the accused appear to have been read after the close 
of the evidence for the prosecution ; which statements these were does not 
clearly appear. Section 533 directs that “ when the provisions of such 
section [viz., in this case Section 164) have not been fully complied with,” 
the Court shall take evidence that the person purporting to have made a 
statement under the provisions of that section duly made it; but it is for 
the Court to determine in this respect whether the evidence given in proof 
of the fact is sufficient, and for the reason stated above, I am of opinion 
that in this case it is not sufficient. 


Appel¬ 

late 


It was then contended in appeal that the Court was bound with 
reference to the provisions of Section 80 of the Evidence Act to presume 
that these confessions were *‘duly taken,” and that they were “taken in 
accordance with law.” No such presumption could arise when on the 
face of thorn it appeared that they were not duly taken; the fact that the 
Court was obliged to have recourse to the provisions of Section 533/ 
Criminal Procedure Code, shows this, and Section 80 can have no 
further application when it is a question for determination in the particular 
case whether the evidence recorded with reference to Section 533 is suffi* 


cieut or not to show that particular statements are admissible for the 
purpose for which they are produced, or not. 

Keference is made by the Sessions Judge to Seotioo 65 of the Evidence 
Act, the words appearing in Clause (b) in that section being quoted; but 
for the reasons above stated I am of opinion that it was not open to the 
Magistrate to procure an admission in writing—if the affixing of his mark 
to the whole statements by each accused can be held to constitute an 
admission in writing for this purpose—in respect of the conteuts of the 
previous statements. 

It remains to consider whether evidence could be given by the Magis¬ 
trate of the fact that confessions were made to him by persons subsequently 
committed by him to the Sessions Court, irrespective of the provisions and 
requirements of Section 164, Criminal Procedure Code. 

Evidence may be given of a confession provided that it be not excluded 
by an express provision of law, whether made to a private person, or to a 
Magistrate otherwise than in the course of an enquiry or other judicial 
proceedings; it may then be proved, and must be proved, if at all, like any 
other fact, 

[241] I have already given my reasons for holding that the fact of 
the several statements in this case having been made by the severw 
appellants is not sufficiently proved by the evidence of the Magistrate, the 
twenty-seventh witness. 

We might require further evidence in this respect, but this should not 
be done unless iu very exceptional circumstances; and, as I am nob 
pared to say that, even if the appellants were proved bo have stated what 
the recorded statements show, it should be held that they voluntarily made 
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those statementis, I consider that no further referenoe should be made, 

appellants have 

faorthlt^rr over them, and to the 

fact that the Judge who trien the ease no longer presides over the Court. 

fU j““®‘“°^‘>®=“PPOsed that any imputation is intended as against 
Magistrate m so far as he has deposed that to his belief the state- 
ments were voluntarily made. That is a matter of belief and inference 
y . his evidence goes to show that so far as he is aware no pressure had 
oeen brought to hear or was influencing the appellants at the time when 
they made statements irnplieating themselves and one another. But it is 
quite possible that the Magistrate’s impression was not well founded. 

The precise circumstances in which and the objects with which the 

appellants #ere examined in the first instance are not disclosed and can- 
not be ascertained from the records. There is however nothing in the 
nrst statement made by the appellant No. 1 on the 9bh May, but a dis- 
tmot denial that he was in any way concerned in the murder: he does 

no doubt say he was asked to take part in wreaking vengeance on the 
Lheruma, but he says he refused. 

Why he should have been again examined on the same day does not 
appear, and it is difficult to believe that he came forward voluntarily 
tbrice on the same day, and that having twice denied participation in the 

*h*rd occasion have voluntarily gone a good deal 
further than admitting that he was present at the hut when it was burnt 
and when the Cheruma and his wife were killed ; but even then he does 
not represent himself as a willing agent, or as taking any active part. 

idut in the third statement made by him that day he implicates 
among others appellants Nos. Sand 3 not then in custody as having been 

business in 

nnf^fLn ^ .<3oubted whether this [242] appellant was 

that be was giving information against 

SIm extremely difficult to 

nold that statements made in such circurastances could properly be held 
to be confessions voluntarily made. 

_ This observation applies generally, and the anpellants and others be- 
ng ID custody and presumably in immediate charge of the police are not 
likely to have been wholly uninfluenced by fear, or by a hope that by 
giving evidence against others they might possibly be taken as approvers. 

Un the 19th May the appellant No. 1 supplies further information 
against appellants Nos. 2 and 3: then the appellant No. 3 is described as 
one of the two leaders—he and two others (first and seventh rebels) are 
described as having actually cut the Cberuma’s throat: appellant No. 1 
does not speak of himself as having done any particular act towards kill- 
iDg, orin the barning of the hut: again on the 31st May he has to correct 
bis former statements and gives further details. 

appellant No. 2, whose first statement made on the 
Ibth May 18 perfectly compatible with the case of a man living in the 
vicinity when this terrible occurrence took place, and who, whether with 
or without reason, might be suspected of complicity, on the 19th idem 
makes an extremely long statement implicating the appellants Nos. 1 and 

3 was one of those who held the 

No^aet fire to 

appellant No. 3 is questioned when first 
produced before the Magistrate (D’Cruz) on the 25th May is open to ve^ 
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1886 serious objection : but be states that at first he refused to go, and he does 
Feb. 17. not admit that he was a voluntary participator in the affair. But the 

- next day he is prepared to make a statement of very great length—he, 

Appel- however, would say that he was not, as the appellant No. 2 stated, 
LATE one of those who actually went into the hut. 

Criminal. The appellants having on the 5th June confirmed these statements 

- then and not till then evidence is taken; and it may safely be said 

9 M. 224=5 QXQgpf; ju go far as that evidence goes to prove the facts that 

2 Weir 125. there was a previous consoiracy on the part of a certain number of men 

to commit the murder, that the murders were [243] committed, and 
the movements and subsequent fate of those persons, it is as against 
the appellants insufficient and in some cases positively unsatisfactory. 

The evidence of the first and second witnesses as to recognition of 
appellants Nos. 1 and 3 by their voices is clearly worthless; and that 
given by the sixth witness strikes me as equally so. 

The evidence regarding the number of persons concerned and what 
became of them is moreover by no means clear or free from doubt. It is 
fi’om the so-called confessions that the fact of the Mappilla youth having 
joined the company is taken : there is no other evidence as to this, and 
none as to the body of such a youth having been found among those killed. 
There is no evidence whatever as to who the other man or two men 
were; where they came from and when they joined ; nor how the child 
aged 5 or 6 came to be there. 

On most anxious consideration of the whole case it is impossible to 
avoid a strong suspicion that as regards the appellants Nos. 1 and 2 at all 
events their original and latest statements may be true ; and that they 
may have been induced whether by fear or hope of pardon by implicating 
themselves and others to make the intermediate statements. 

The Sessions Judge does nob even notice the fact that all three appel¬ 
lants in December retracted the admissions, statements, or confessions 
made by them in May and June; nor that it would be by no means diffi¬ 
cult for persons acquainted as these Manillas may well have been with 
the general outlines of the outrage, and of the route taken by the gang 
afterwards, to give the details they did. 

As regards the appellant No. 3 he did not in the first instance so dis¬ 
tinctly deny willing participation in the affair, and bis principal statement 
is made without the several variations appearing in those made by the 
others : but looking at the whole of the circurasba-nces connected with the 
detention of these men in custody from May till December, and at the cha¬ 
racter of the evidence for the prosecution, I am not prepared to say that he 
could properly be convicted—as he must be, if convicted at all—entirely on 
the strength of the confession which he subsequently retracted, even if 
the making of that confession were proved. 

I have written thus at considerable length to explain why, as it ap¬ 
pears to me, we ought not to allow any further evidence to [244] be taken 
in this case. I have further to observe that there is nothing on the re¬ 
cord to show that the appellants were questioned in the Sessions Court 
after the statements made by them before the committing Magistrate had 
been (as it is presumed) read out, with reference to their retractation of each 
and every statement incriminating themselves and one another and as to 
whether they had any evidence in support of their allegations that their 
confessions had been improperly obtained. They were no doubt defend¬ 
ed by a pleader or vakil, but this is not enough to explain the absence of 
any record showing that the requirements of Sections 287 and 289 read m 
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oonneotioD with Seotion 342, Criminal Prooedura Code, were complied 
with : and in such oases the nature at least of the defence entered on behalf 
of the prisoners should also be indioated, and shown to have been duly 
ooDsidered. 

The result is that, in my opinion, the appellants should be acquitted, 
and my learned colleague agreeing in the result, they hereby are acquitted, 
the convictions being set aside, and it is ordered that they bo forthwith 
set at liberty. 
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APPELLATE CIVIL. 

Before Mr. Justice Mmtusami Aijtjar and Mr. Justice Hutchins. 


Madhava {Plaintiff), Appellant v. Narayana and others 

{Defendants), Respondents." [5th & 23rd October, 1885.] 

Limitation Act, ScJiedttle TI, Article 144— Adverse possessimi of limited interest in land. 

The manager of a Nambudci family in Malabir having demised certain land 

on kanam in 1868, was removed from his position as manager in 1875. 

In 1883 his successor sued to eject the kanam-holders. 

Held, that the suit was barred by limitation. 

[P., 7 M.L.T. 184; Appr., 20 A. 492 (487); 13 M. 467 (471) ; R.. 21 B- 509 (515); 

27 B. 515 (537): 2 C.L.J. 125; 14 Ind. Cas. 169 fl7l)= U M L.T. 355 (359) 

= (1912) M.W N. 445 ; D., 13 M. 39 (40); 13 M. 402 (403) ; 15 M. 166 (168) ; 19 

M. 243 (248).] 

This was an appeal from the decree of C. Gopalan Nayar, Sub¬ 
ordinate Judge of North Malabar, reversing the decree of A. Kannan 
Nambiar, District Munsif of Kavai, in suit No. 501 of 1882. 

[245] The plaintiff, Parambathpalli Madbavaa Nambudri, sued the 
defendants (l) Parambathpalli Madbavan Nambudri, (2) Maniyangatillath 
Appa, and (3) his brother, Narayanan Nambudri. to recover “ with future 
rent and free of incumbrance,” two parcels of land belonging to the illam 
(family) of the plaintiff and defendant No. 1 and held by defendants 
Nos. 2 and 3 under an alleged demise derived from defendant No. 1. 

Defendant No. 1 was ex parte. Defendants Nos, 2 and 3 pleaded 
that the land was demised on a kanam of 850 rupees to their ancestor in 
1868 and that the plaintiff could not recover without redemption and that 
the suit was barred by limitation. 

The Munsif held that the suit was not barred by limitation and 
decreed the claim. 

On appeal, this decree was reversed on the ground that, as the plaint¬ 
iff treated the kanam as a nullity, the possession of the defendants Nos. 2 
and 3 was adverse since 1868. 

Plaintiff appealed on the ground, inter alia, that adverse possession 
began to run when defendant No. 1 was removed from his office of 
karoavan of the illam in 1875 and not before. 

Anantan Nayar, for appellant. 

8anka/ran Nayar, for respondents. 

The Oourt (Muttusami Attar and Hutchins, JJ.) delivered the 
following:— 
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JUDGMENTS. 

Muttusami a yyar, J.—The appellant is the son of respondent No. 1, 
and they constitute together a Nambudri illam in North Malabar. In 
January 1868, the father demised to the ancestor of respondents Nos. 2 
and 3 two items of family land on kanam for Es. 850 and placed him in 
possession. Eespondents Nos. 2 and 3 and their ancestor have since con* 
tinued in possession : respondent No. 1 was lately (in 1875) removed from 
the management of bis illam for misconduct, and the appellant instituted 
the present suit in September 1833 to recover the land free of all incumb¬ 
rances, and alleged that the kanam was not granted under any family neces¬ 
sity, and that it was not binding upon his family. Respondents Nos. 2 and 
3 contended that the appellant was entitled only to redeem the kanam, and 
pleaded limitation in bar of the right to eject them on the ground that the 
kanam followed by possession extending now to more than twelve years was 
invalid. [246] The District Munsif held that the kanam was not granted 
under family necessity, and that possession under an invalid kanam could 
not support a plea of limitation though such possession extended to twelve 
years or more. On appeal, the Subordinate Judge considered that the right 
to eject without reference to the kanam was barred by limitation and 
that, as it was infringed at the date of the kanam, the statute began to 
run against such right from that date. 

It is urged in second appeal that possession under an invalid kanam 
is not adverse possession and that the claim could not be barred. It is 
conceded that the appellant is entitled to redeem, and that the matter in 
contest is the validity of the kanam right created in 1868. 

As regards an interest in immoveable property, I take adverse pos¬ 
session to mean possession by a person claiming that interest against the 
true owner who is entitled to repudiate it and to recover immediate 
possession. In the case before us, the appellant’s father granted the 
kanam in 1868, and if, as is now alleged, it was granted for a purpose not 
binding on the family, it was an alienation to its prejudice, and the appel¬ 
lant’s claim to recover that interest back would be barred on the expiration 
of twelve years under Art. 144, Sch. II of the Limitation Act. If the 
kanam was legally inoperative and could be treated on that ground 
as non-existent, the respondents would have then been in posses¬ 
sion as trespassers, and such possession would be a sufficient answer 
to a claim to eject them when it has extended to more than twelve years. 

It is no doubt true that a karnavan may not be able to obtain a 
decree declaring that a kanam granted by his predecessor is invalid, and 
that he may yet be able to recover the property to which it relates by 
showing that the kanam is not binding on his tarwad, when it is pleaded 
in answer to a claim to eject. But this he can only do when the kanam- 
dar’s possession does not extend to more than twelve years and his 
kanam right is not perfected by such possession whatever defect there 
was in its inception. Under the Act of Limitation, sixty years is the 
statutory period for enforcing a right to redeem, whilst twelve years is 
the ordinary period for ejecting a person from immoveable property or 
some interest in it when the right to redeem is admitted and the right to 
eject is denied. I consider that the latter right should be dealt with 
under the twelve years’ rule. The cases of Dinomoney Dabea v. Doorga- 
persad [247] Mozoomdar (1) and Maidin Saiba v. Nagappa (2), show that 
a party, who cannot by his admission plead prescriptive title in regard to 

(1) 12 B.L.E. 274. (2) 7 B. 96. 
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general ownership, may rely on it in regard to a subsidiary interest claimed 
by him. We dismiss this second appeal with costa. 

HOTCHINS, J.—I agree with my learned colleague that adverse pos¬ 
session lor tvffelve years ot a limited interest in immoveable property is a 

good plea to a suit for ejectment to the extant of that interest. In this 

case, the kanamdars have held the land under a kanam for more than 
twelve years, and it has not been alleged that the existence or terms of 241= 
the kanam have been fraudulently concealed from the family. The ' , 

transfer of possession put the family on enquiry as to the terms on which • 
such possession was given ; respondents Nos. 2 and 3 first came into pos¬ 
session under the demise on which they now rely. They are either tres¬ 
passers or kanamdars, and their possession for the statutory period in 
either capacity, adversely to the family, is a bar to their ejectment. 
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APPELLATE CIVIL. 

Bef(yre Mr. Justice Kernan {Offg> Chief Justice) and Mr. Justice 

Hutchins. 


Raman and another {Plamtiffs), Appellants v. Hassan (Defe^ant 
No. 2) AND OTHERS, Eespondents.* [4th and 10th November, 1885.J 

Regulation IXo/1822, Section 5-Safe of latid to recover line imposed by Collector- 
Title of purchaser, 

A aale of land, under the provisions of Section 5 of Regulation IX of 1832 doea 
not convey to the purchaser a title free from prior incumbrances. 

This was an appeal from the decree of F. H. Wilkinson, District 
Judge of South Malabar, modifying the decree of J. A. deRozario, Acting 

District Munsif of Vytheri, in suit 119 of 1883, j 

The plaintiffs, Raman Nayakan and his brother, sued (1) Govmdan 
Nayar and (2) Hassan Sahib Ravuthao for a decree, declaring that plaint¬ 
iffs had a lien for Rs. 1,000 over certain land [248] under a panayam or 
mortgage-deed executed by defendant No. 1 in 1881 in favour of piaintins 
and to recover Rs. 655, interest due on the bond for two years. 

Defendant No. 1 having been found guilty of malversation as a public 

servant (Memin) and a judgment having been passed against him by 
Collector for payment of a fine imposed under Section 6 of Regulation lA 
of 1822, the land was sold at auction and purchased by defendant No. 2 
on the lltb of October 1882 and he was in possession. _ .... 

Defendant No. 1 admitting the bond denied plaintiffs right to 
recover the debt, except by sale of the land hypothecated. 

Defendant No. 2 pleaded that he purchased at a Government sale 

without notice of plaintiffs’ claim. , , . >t i j • 

The Munsif decreed payment of Rs. 555 by defendant No. 1, and, in 
default of payment, that the land should be sold, and declared plaintiffs 

right to a lien on the land for Rs. 1,000. . j. , n 

On appeal, the District Judge cancelled the decree so far as it directed 

the Bale of the land and declared plaintiffs lien. 

Plaintiff appealed. 

Sankatan Nayart for plaintiffs. 

Sadagopacha/ryar, for defendant No. 2. _ 
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The facts appear sufficiepMy from the judgment of the Court 
(Kernan, Offg. C.J., and Hutchins, J.). 

JUDGMENT. 

We overrule the preliminary objection that the appeal is barred by 
limitation. The application for a review of judgment seems to have been 
a bona fide one and not at all designed to gain an extension of the appeal 
time. It was made and prosecuted with reasonable diligence, and the 
appeal presented as soon as possible after its rejection. The appeal is 
within time if the days during which the review petition was pending are 
deducted. 

The hypothecation of the property in dispute to the appellants was 
made in 1881, and it has been found to have been granted honafide and 
for valuable consideration. The question is whether it is not binding on 
defendant No. 2, the contesting respondent who purchased in 1882 at a 
sale ordered bv the Collector for recovery of a fine imposed under Regula¬ 
tion IX of 1822 on the appellant’s mortgagor. The District Judge held 
that defendant No. 2 bought free of the incumbrance because the Collec¬ 
tor’s judgments, under the Regulation, are to be executed in the same 
[249] manner as decrees of Courts, because Section 287 of the Code 
expressly requires that every incumbrance shall be specified in the sale 
proclamation, and because the appellants’ incumbrance was not so 
mentioned. 

It is clear that this decision cannot be maintained. In the first place, 
all that the Regulation (Section 5, Clause 3) says is that the Collector’s 
judgment shall be executed in the same manner as decrees : this merely 
settles the procedure to be followed. In the next place, although Section 
287 requires every incumbrance to be stated as fully and accurately as 
possible, the non-mention of any incumbrance will not avoid it as against 
the auction-purchaser. The appellants had not the conduct of the sale 
and cannot be prejudiced by the Collector’s omission or refusal to recog¬ 
nize and give notice of their hypothecation right. 

It has been urged, on behalf of defendant No. 2, that the debt for 
which the Collector sold the property was due to the Crown and para¬ 
mount bo appellants’ incumbrance. This matter was considered in the case 
of Ramachandra v. Pitchaikanni (1), but in this case as in that it is nob 
necessary to decide the point. The Collector’s judgment was one imposing 
a fine and nob passed until the year after appellants obtained their hypo¬ 
thecation. It is nob protended that the Menon had executed any prior 
bond to Goverument, and, as observed in the case just quoted, ‘ even in 
England the lien of the Crown attached only from the time when the 
owner of the land became a debtor to the Crown ” and did not avoid 
prior incumbrances. 

The only other point is with regard to interest, whether on the true 
construction of the deed of hypothecation the interest is charged upon 
the land pledged for the principal. The Judge held that the debtor was 
personally liable for the interest but not the property, and he was under 
the impression that the Munsif had taken the same view. But neither 
before the Munsif nor in bis appeal did defendant No. 2 ever contend that 
the interest was not intended by the deed to be secured upon the property. 
The only contention on that point was one raised by the debtor who 
maintained that he was not personally liable. 


(1) 7 M. 434. 
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The decree of the DUtriot Judge is reversed and that of the 
restored, except so far as it directs the sale of the property L250J for the 
payment of interest and costs. The principal was not due when the smt 
was brought, and if there is to be a sale under the mortgage, it should be 
for the entire debt. Defendant No. 2 must bear the coats of this appeal 
as well as of his own appeal to the District Court. 

9U. 250. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

HabihaRA {Defendant), Petitioner v. SuBRAMANYA 
{Plaintiff), Bespondent."^ [4th and 9th December. 1885.J 

Small Cmise Court -Acl XI of mn- Jurisdiction-Civil Procedure Code, Section 295 

_ Suit for refimd of assets paid in e.recnfion of decree. 

AmitundetSeotionajaof th. Code of Civil Proeodure to compai ^ 
assets paid in ereoution of a decree to a person not eatit ed thereto .s oogni 
zable by a Court of Small Causes constituted under Act XI of I8b5. 

Shahi Bamv. Shib Lai {l.L R.. 7 All., 378} dissented from. 

[R-.U M. 269 (273).] 

This was an anplication, under Section 622 of the Code of 0ml 
Procedure, to set aside the decree of V. P. deRoz trio, S^ordinate Judge 
at Palgat, in a Small Cause suit on the ground that the Court had no 

jurisdiction to sntartain the suit. fh« 

The facts appear sufficiently, for the purpose of this report, from the 
judgment of the Court (Muttosami AYrAB and PaRKEE, JJJ. 

Srinivasa Bail, for petitioner. 

Bamchaiidra Ayyar, for respondent. 

JDDGMENT. 

The question before us is whether a suit under the penultimate 
clause of Section 295 of the Code of Civil Procedure to compel the refund 
of assets naid to a person not entitled to receive the same is cognizable 
by a Court of Small Causes. It is pointed out to us that the Allahabad 
High Court has held that such a suit is not cogaizable-SAafti Ham v. 

*^‘*’sMtiin'295 ofthe Civil Procedure Code has been made applicable 

to Courts of Small Causes so far as it relates to the 

of assets in the execution ol decrees, but the question here is whether 

a suit for the refund of such assets paid to a wrong [231] “ 

under any of the classes of suits made cognizable by a Small Cause Court 

under Section 6, Act XI of 1866. n a* ito * au 

The obligation to repay such money is declared by Section 72 of the 

Indian Contract Act, and a suit to enforce such obligation will be one of 

those which the law regards as quasi ex contractu. ...... u 

It has already been held by a Pull Bench of this Coi^t that the words 
“claim for money due on contract ” m Section 6, Act XI of 1865, were 
intended by the Legislature to include claims to enforce obligations quasi 
ex contractu — Govinda Muneya Tiruyanv, Bapu (2)._ 
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(1) 7 A. 378. 


Civil Revision Petition 290 of 1885. 

(2) 6 M.H.O.R. 200. 
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That suit was a suit for contribution by a debtor against bis co-debtors 
and was held cognizable by a Court of Small Causes. The present suit 
is one of a very similar character. 

That the word “ contract ” in Section 6 also includes an implied con¬ 
tract to discharge an obligation was held by this Court in Gopal Kistna 
Sastri v. Eamayyangar (1). 

Notwithstanding the authority of the Allahabad case, we are conclud¬ 
ed by the previous rulings of this Court upon the same point of law, and 
from these we do not differ. 

The petition must be dismissed with costs. 


9 M. 251. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr, Justice Brandt. 


Kandunni (Plaintiff), Appellant v. Katiamma (Defendant), 

Respondent* [lOth December, 1885]. 

Bes judicata. 

Id 1683, plaintifi sued to recover certaia land from the defeodant on a demise 
of 1856, which be alleged was a renewal of a prior demise of 1635. The suit was 
dismissed on the grouod that the demise of 1856 was not proved. Flaintifi 
then sued to recover the same land on the demise of 1835 and on title : 

Held, that the decree in the former suit was no bar to this suit, 
t&ppr.. 22 M. 323 (326); R.. 26 M. 760=13 M.L.J. 448 (458).] 

[252] This was an appeal from the decree of V. P. deRozario, Sub¬ 
ordinate Judge of South Malabar at Palgat, reversing the decree of 
S. Subramanya Ayyar, District Munsif of Chowgat. 

The plaintiff, Padipurakel Kandunni Taragan sued the defendant, 
Rayamarakkar Vittil Katiamma, to recover certaia land, portion of which 
he claimed as his jenm, and the rest as kanamdar (mortgagee) from a 
devasam. He alleged that in 1835 the land was demised to the defendant’s 
ancestor on kanam, and that this demise was renewed in 1856. In suit 
215 of 1883, be sued defendant to recover the land under the demise of 
1856. The defendant then denied its genuineness and the plaintiff’s title 
and claimed to be owner. In that suit plaintiff obtained a decree, but 
on appeal, the decree was reversed on the ground that the demise of 1856 
was not proved. The defendant pleaded that this suit was barred as being 
res judicata. The Munsif held that as the present suit was based on 
title and not on contract, the plea was bad. 

On appeal, the Subordinate Judge held that the claim to recover on 
the demise of 1835 alleged to have been renewed in 1856 was res judicata, 
and that plaintiff could not recover on title as defendant bad been in 
possession for 50 years apparently without title. 

Plaintiff appealed on the ground that his claim to recover on the 
demise of 1835 was not res judicata, 

Sankaran Nayar, for appellant. 

Atkinson, for respondent. 

The Court (COLUNS, C.J., and Brandt, J.) delivered the follo wing 

* Second Appeal 579 of 1885. 

(1) 4 M. 236. 
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JUDGMENT. 

It is contended in appeal that all that was decided in tlie suit of 1883 
was that the respondent at that date did not bold under the demise of 
1856 then set up. 

The appellant now sues on a demise of 1835, and we must hold that 
the question whether the defendant holds under that demise or in some 
other right has not beeo decided in the suit of 1883. 

The second appeal 426 of 1881, to which we have been referred by 
Mr. Sankaran Nayar, appears to have been decided on the same principle. 

We must set aside the decree of the Subordinate Judge and restore 
the decree of the Court of First Instance and desire the Subordinate Judge 
to pass a fresh decree. Costs to abide the result. 


1888 
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Civil. 

9 H. 251. 


9 H. 2S3slO Ind. Jur. 59. 

[253] APPELLATE CIVIL. 

Before Mr. Justice Muttiisami Ayyar and Mr. Justice Parker. 


Aohaya [Plaintiff), Appellant v. RatnaveLU [Defendant No. 2), 

Respondent.* [27th October, 1885.] 

Letters Patent, Section 15—Civii Procedure Code, Sections 639, 622 —Indian Council's 
Act, 1861, Section 22 —High Cowl's Act, Section 9. 

Section 15 of the Letters Patent for the High Court of Judicature as Madras, 
which allows an appeal to the High Court from the judgment of one Judge of 
that Court, is controlled by Section 629 of the Code of Civil Procedure, which 
provides that an order of a Civil Court rejeoting an application for review of 
judgment shall be final. 

[P., 11 A. 376=9 A.W.N. 1889 (70) ; Appr-. 16 C. 788 (794); 9M. 447; 20 M. 407 (408); 
R., 20M. 162 (164); 5 Ind. Cas. 729 = 20 M.L.J. 387 l390)=7 M.L.T. 292= 
(1910) M.W.N. 14; D., 26 C. 361 (367).] 

Appeal from an order, dated 1 Obh March 1885, made by Hxjtchins, J 
in Civil Suit No. 139 of 1884, dismissing an application for review of 
judgment. 

The facts necessary for the purpose of this report appear from the 
judgment. 

Mr. Norton, for appellant. 

Anandacharlu, for respondent. 

JUDGMENT. 

The appellant instituted a suit on the Original Side of this Court 
upon a promissory note 0, which purported to be executed by the respond¬ 
ent's father and another. Mr. Justice Hutchins, who tried that suit, 
found that the respondent’s father did not execute the document and 
disallowed the claim against the respondent. The appellant then applied 
for review of judgment on the ground that, subsequently to the decree, 
he became aware of the existence of a ledger and an index kept by the 
respondent under the direction of his father, and that those accounts con¬ 
tained entries whio^ afforded strong corroborative proof of his averment 
that the latter was indebted to him. This application was, however, reject¬ 
ed, and from the order of rejection this appeal is preferred. At the oonclu- 
sion of the argument, we intimated to the learned Counsel for the appellant 


’ Appeal 7 of 1866. 
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1885 that, by the exercise of due diligence, the appellant might have acquired a 
OCT. 27. [254] knowledge of the existence of the ledger and the index and 

- produced them at the original trial and that on that ground, at all events, 

Appel- the appeal must fail. We reserved judgment, however, to consider the 
LATE question whether an appeal lies, and wo are now satisfied that it does not. 

Civil. 1*^ provided by Section 629 of Act XIV of 1882 that the order of a Civil 

— Court rejecting an application for review of judgment shall be final, and 

9 M. 253= this section is declared to be applicable to the High Court by Section 632 of 

10 Ind. Jur. the Code of Civil Procedure. It is then argued for the appellant that an 

59* appeal is allowed from the order of a single Judge of this Court by Section 
15' of the Letters Patent of 1865 issued by Her Majesty pursuant to 
Section 9 of the High Court’s Act, 24 and 25 Viet., c. 104, and that the right 
is saved by Section 22 of the Indian Council s Act of 1861,24 and 25 Viet., 
c. 67. It is true that by Section 15 of the Letters Patent, Her Majesty directs 
that an appeal shall lie to the High Court from the judgment [not being 
the sentence or order passed or made in any Criminal trial] of one Judge 
of that Court. It isaUo true that, by Section 9 of the High Court’s Act, 
the High Court has all such Civil Jurisdiction, Original and Appellate, 
and all such powers and authority for, and in relation to, the administra¬ 
tion of justice as Her Majesty by Letters Patent may direct and grant, 
and that, save as by such Letters Patent is otherwise directed, the High 
Court has all the jurisdiction and every power and authority whatsoever 
in any manner vested in the late Supremo Court (which was abolished by 
that Act), at the time of the abolition. But it must be observed that in 
both Section 9 of the High Court’s Act and Section 44 of the Letters 
Patent it is distinctly stated that the provisions of the Letters Patent 
and that the jurisdiction and authority of the late Supreme Court vesting 
in the High Court under Section 9 are subject to the legislative powers 
of the Governor-General in Council exercised at meetings for the purpose 
of making laws and regulations. The question, therefore, is whether Sec¬ 
tion 629 and Section 632 were enacted in the due exercise of the legislative 
powers vesting in the Governor-General in Council. By Section 22 of the 
Indian Council’s Act power is conferred upon the Governor-General, sub¬ 
ject to the provisions therein contained to repeal, amend, or alter any law or 
regulation in force in Her Majesty’s Indian territories and to make laws 
and regulations for all persons, whether British or Native, foreigners or 
others, and for aZi Courts of Justice whatever, &c. One of the provisions 
[255] contained in that statute is that the Governor-General in Council 
shall not have the power of making any laws or regulations, which shall 
repeal or in any way affect " any provisions of any Act passed in the then 
Session of Parliament or thereafter to be passed in anywise affecting Her 
Majesty’s Indian territories or the inhabitants thereof.” 

As the High Court’s Act was passed in the same Session of Parua* 
ment it*was certainly not open to the Governor-General in Council to 
legislate so as to modify its provisions. But it should be remembered 
that it is open to the Imperial Legislature to subject any of its enactments 
in whole or in part specially to the legislative power of the Governor- 
General in Council. The general rule proscribed by Section 22 of the 
Indian Council’s Act is that the Governor-General in Council shall have 
power to repeal or alter any lav? in force in regard to any Court of Justice in 
Her Majesty’s Indian territories, and the section then goes on to specify 
certain exceptions to that rule. The effect of the words in Section 
of the High Court’s Act “ subject and without prejudice to the legislatij® 
powers of the Governor-General in Council” is to take the High Courts 
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Aob, so far as it relates to matbors dealt with by that section, from the group 1866 
of exceptions and to place it under the general rule contained in Section 22 Oct. 27. 
of the Indian Oounoil’a Act. Unless those words are referred to the gene- 
ral rule they would be without meaning, for the combined effect of the Appel- 
general rule and the exception would be that the Governor-General in late 

Oounoil had no legislative power to effect the provisions of Acts passed in GiviL. 

the same Session of Parliament or thereafter, and therefore there was no 
necessity for introduoiug a clause to save a power which did not exist. It ^ 
will be noted that those words occur only in Section 9, and it follows that 
the other sections of the Act, which deal with several other matters relating 
to the High Court, are not subjected to the legislative^power of the Gov¬ 
ernor-General in Council. Again the words used are “ subject and without 
prejudice to the legislative powers in relation to the matters aforesaid of the 
Governor-General of India in Council.” These words disclose an intention 
on the part of the Imperial Legislature to consider the general rule contain¬ 
ed in Section 22 of the Indian Council’s Act apart from its exceptions 
and to treat it as unrestricted in regard to matters specified in Section 9. 

The true construction then is that those words amount to a special 
[236] direction by the Imperial Legislature that the provisions of the 
High Court's Act in so far as they relate to matters dealt with by Section 
9 shall be subject to the general rule regarding the legislative power of 
the Governor-General in Council. This view is confirmed by the subse¬ 
quent course of legislation in regard to the criminal jurisdiction of 
Magistrates in the mufassal over European Birtish subjects, which is 
fully explained in Quee?i v. Mearcs (1). Here we may refer to 34 and 35 
Viet., c. 62, Section 3, which adverting to certain Acts passed 
by the Governors of Madras and Bombay in Council in regard to criminal 
jurisdiction over European British subjects, enacts that the said Acts 
shall be deemed bo be as valid as if they imd been passed by the Governor- 
General of India in Council at a meeting for the purpose of making laws 
and regulations. Even assuming that the words in Section 9 mentioned 
above cannot be so construed as to give a special power bo the Governor- 
General in Council, then Section 15 of the Letters Patent cannot be 
treated, as observed in that case by Couch, C.J., as part of the High Court's 
Act within the meaning of Section 22 of the Indian Council’s Act. We 
are, therefore, of opinion that Section 15 of the Letters Patent does not 
apply to the case provided for by Section 629 of Act XII of 1882, and that 
this appeal must be dismissed with costs. 

Solicitor for appellant: Alasingacharyar. 

9 H. 256. 

APPELLATE GIVIL. 

Before Mr. Jxi^stice Muttusami Ayyar. 

H. H. The Nizam of. Hyderabad, In rer [22nd February, 1886.] 

Civil Proudure Code, Sections 130, 387 , 591, 622-~Interlocutory orders iwt subject to 
revision. 

Under Beotlon 622 of the Code of Civil Procedure, interlocutory orders passed 
under Section 3S7 refusing applications for the issue of a commission to examine 

• Civil Revision Petition 24 of 1886. 

(1) 14 B.L.B, 110. 
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JUDGMENT. 

Muttdsami Ayyar, J. —Ifc i8 stated io this petition that this Court 
should interfere under Section 622 to cancel tcvo interlocutory orders made 
by the Subordinate Judge at Ootacamund. These orders were made in 
O.S. 57 of 1885 on the hie of that Court. In one of them the Subordinate 
Judge declined to issue a commission for the examination of certain wit¬ 
nesses, and in the other he directed that certain documents, which were 
delivered to the plaintiff's solicitor for production in Court by certain per¬ 
sons cited as witnesses, and which still remained in the possession or power 
of the plaintiff, be produced. It is urged that these orders should be set 
aside by this Court as a Court of Revision on the ground that they were 
illegal, and made without jurisdiction. The order refusing the application 
for the issue of a commission purports to have been made under Section 
387 of the Code of Civil Procedure which it is considered by the Subor¬ 
dinate Judge vested in him a discretion even when be was of opinion 
that the evidence desired to be taken was necessary. The order for the 
production of documents was made under Section 130 of the Code of Civil 
Procedure. No appeal is allowed by Section 588 from either of these 
orders, whilst Section 591 prescribes the course to be followed in regard 
to defective interlocutory orders. 1 do not consider that Section 622 
is applicable to them and it pre-supposes a decision or an order in the 
nature of a decree and that no other remedy is provided for specially 
by the Code. 

I must, therefore, decline to interfere, and 1 reject this appli* 
cation. 


witnesses, or, under Section 130, directing the production of documents, cannot 
be revised. 

[F.. 30 230=17 M.L J. 79 = 2 M.L.T. 88; 12 lod.Cas. 506 (507) =256 P.L.R. 1911 

= 185P.W.R 19U ; Appr., 18B. 35 (37); R., 4 Ind. Gas. 878 (88l) = 12 0.0. 
405; 22 P.L.R (1900) 89.] 

This was a p-^bition, under Section 622 of the Code of Civil Procedure, 
[257] to set aside two interlocutory orders made by W. E. Clarke, Subor- 
ninate Judge, Nilgiris, in suit No. 57 of 1885. 

The facts necessarv, for the purpose of this report, appear from the 
judgment of the Court (MuttuSAMI AyyaR, J.). 

Morgan, for petitioner. 


9 M. 258 = 1 Weir 789. 

[258] APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Brandt. 


Queen-Empress v. Lingaya.'*' [I9bh and 20bh February, 1886.] 

Limitation Act, Section 12, Schedule II, Article 154—CriwtirtaZ Procedure Code, Sectio^ 
419, 420 ^Ayyeal by 2 >risoner —Limitation —rime necessary to obtain copy of jnaO^ 
nient —Presentation of petition to officer in charge of fail. 

In computing the period of limitation prescribed for an appeal from a eentenoe 
of a Criminal Court by Article 154 of Schedule II of the Indian Limitation Act, 
1877, the time taken in forwarding an application by a prisoner for a copy 
judgment and in transmitting the same from the Court to the jail must be 
excluded. 


* Criminal Revision Case 681 of 1885. 
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In the oaae ol auoh appealfl. pteseutation o! the petition of appeal to the officer 
in charge of the jail is. for the purpose of the Limitation Act, equivalent to 

presentation to the Court. 

This was a case referred to the High Court, under Section 438 of the 
Code of Criminal Procedure, by J. Grose. District Magistrate of Nellore. 
The facts necessary, for the purpose of this report, appear from the 

judgment of the Court. 

Counsel were not instructed. 

JUDGMENT. 


1886 
Feb. 20. 


Appel¬ 
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Criminal. 

9 M. 208° 

1 Veir 789 


The judgment of the Court (MuttuSAMI Ayyar and Brandt, JJ.) 
was delivered by 

Braiidx, j.—Two questions present themselves for deuermination 

(1) Whether the time taken in forwarding applications for copies 

on behalf of intending appellants in jail and in transmission of 
such copies to the jail, as well as the time occupied in actual 
preparation of copies in the office of the Court by which the 
judgment or order was passed, is to be included in the time 
requisite for obtaining a copy ” within the meaning of Section 

12 of the Limitation Act. . 

(2) Whether, for the purpose of computing the period of limitation 

for apneals under the Code of Criminal Procedure to any Court 
othe than a High Court {Limitation Act, Schedule II, Article 
154), time is to be calculated, in the case of appeals preferred by 
appellants in [259] jail, to date of presentation of the appeal 
to the officer in charge of the jail, or to date of presentation 
to the Court to which the appeal lies. 

As to the first question, the answer must be in the affirmative; the 
intention is to exclude the time taken up in obtaining the copy other¬ 
wise than through the appellant’s laches ; and in the case of persons m 
jail, the officer in charge of the jail must be regarded as representing, for 
the purpose in hand, the Court establishment. which, in the case of 
appellants not in jail, is responsible for preparation and delivery of copies. 
Under the Jail Code convicts can obtain through, the officer in charge of 
toe jail copies of judgments and orders required by them with a view to 
presentation of their appeals, free of charge, and the said officer is res¬ 
ponsible for forwarding such applications and for receiving and delivering 

to the applicants the copies when received. 

But from the time when the copy is delivered to the applicant, the 
latter is responsible for representation ot his appeal, with the copy of the 
sentence or order appealed against, either to the Superintendant of the 

Jail, or to the Court, at his option. . 

And we are of opinion that, under the provisions of Section 420, 
Criminal Procedure Code, presentation of the petition of^ appeal by an 
appellant in jail to the officer in charge of the jail is equivalent to pre¬ 
sentation to the Court so far as the requirements of the Limitation Act 

are concerned. i • u / 

Section 419 provides that “ every appeal shall be made m the form 

of a petition in writing presented by the appellant or his pleader; Section 

420, that in the case of an appellant in jail he may present his petition 

of appeal to the officer in charge of the jail, who shall thereupon forward 

it to the proper Appellate Courtand Section 421 that “ on receiving the 

petition and copy under Section 419 or Section 420 the Appellate Court 

shall pernsethe same " and proceed as thereinafter prescribed. 
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In the case in which this reference is made, the appeal would then 
appear to have been presented in time, and should therefore have been 
received and disposed of. The sentence has, it appears, expired, but if the 
appellant desires it, the appeal should now be admitted and disposed of in 
due course. 


9M. 258 = 

i Weir 789. 9 M. 260. 

[260] APPELLATE CIVIL. 

Before Mr. Justice Brandt and Mr. Justice Parker. 


Kumaran {Plaintiff), Appellant v. Narayanan and others 
{Defendants), Bespondents.^ [4th January and 26th February. 1886.] 

Mnlnhar Law-Navibiuh-is—Inheritance Sarvasvadhanam marriage—Rights of son. 

Among N?.mbudris in Milabai the son of a daughter given in the Sarvaavadha* 
nam foccn of marriage does not inherit in the family of his father so long as 
other heirs exist. 

[R., H M. 157 (163) : 25 M. 662 (664).] 

This was an appeal from the decree of H. J. Stokes, Acting District 
Judge of South Malabar, rejecting an appeal from the decree of E. K. 
Krishnan, Subordinate Judge at Calicut, in suit 14 of 1883. 

The plaintiff, Sri Kumaran Mussad, sued for a declaration that he 
was a member of the Theyancheri illam (family), and as such equally 
entitled with the defendants—his paternal uncle (Cheria Narayanan) and 
two cousins (Parameswaran and Narayanan Mussad)—to participate iu 
the enjoyment of the property of that illam. 

The defendants contended that plaintiff, who was the son of Valia 
Naravanan Mussad, elder brother of defendant No. 1, by his third wife, 
Savithri, was the issue of a Sarvasvadhanam marriage and consequently 
had DO right of inheritance in the illam to which his father belonged, but 
only in the illam of his mother. 

The plaintiff denied this, alleging that his mother was married in the 
ordinary form and that the properties of her illam of Kalliapurath and its 
appendage Annari were given to his father as stridhanam. 

The Subordinate Judge dismissed the suit, finding that the marriage 
was iu the Sarvasvadhanam form. 

On appeal the District Judge, agreeing with the Subordinate [261] 
Judge on the facts, referred the following issue to the Subordinate Judge 
for trial:— 

Whether if plaintiff’s father and mother were married in Sarva- 
svadhanam form, the incidents of such a marriage exclude plaintiff from 
inheritance in his father’s illam.” 

This issue was found against the plaintiff. 

The Acting District Judge, accepting this finding, rejected the 
appeal. 

The plaintiff appealed, inter alia, on the ground that the custom was 
not legally established, and that under the ordinary Hindu law, be was 
entitled to inherit in bis father’s illam. 

Gopalan Nayar, for appellant. 

Sadagopacharyar, for respondents. 


” Second Appeal 6IE of 1695. 
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The faoti8 neoesaary for the purpose of this report are set out in the 
judgments of the Oourb (Brandt and Parker, JJ.;. 

JUDGMENTS. 

Brandt. J.—There is evidence that the marriage was in the form 
known in Malabar as Sarvasvadhanam, the formula used being I give 
unto thee this virgin who has no brother, decked with ornaments; the son 
who may be born of her shall be my son," and we must accept the con¬ 
current endings of the Courts below on this point. Nor can it be said 
that there is no evidence that the transfer by Kalliapurath Sn Kumaran 
Mussad of his jenm right in r.he Annari and Kalliapurath iliam properties 
was made iu connection with and in consideration for the marriage, m the 
special form, of Valia Narayanan Mussad, the father of the appellant, and 
Sri Kumaran’s daughter Savithri: whether the transfer of the property was 
effected shortly before or after the marriage, the Courts below were at 
liberty to find on the evidence that it was made in consideration of the 
marriage, and the argument that, by reason of there being no property to 
transfer, there could not have been a Sarvasvadhanam marriage falls to 

the ground. 

The question then which we have to determine is whether the con¬ 
clusion arrived at, that the son of such a marriage does not inherit m the 
family of the natural father, is incorrect. 

There was evidence as to practice, custom and general understanding 
on the subject, which the Subordinate Judge considered overwhelmingly 
in favour of the respondents’ contention which the appellant here again 
assails, while the District Judge thought that of direct evidence as to the 
rights of such issue there was [262] little or none as distinguished from 
opinion, but that “ the probabilities of the case and the best of what 
evidence there is are against the plaintiff.' 

On the Question of law the Subordinate Judge held marriage in this 
peculiar form to bo the same as marriage of an appointed daughter, and 
that the son of a daughter so appointed, inheriting the property of the 
sonless father of such daughter and offering the funeral cake to his mother, 
the second to her father, aud the third to her paternal grandfather—vManu. 

IX, 140)_“ the issue of the appointed daughter is in fact conseerateu to 

the use spiritual and temporal, of the maternal grandfather,” and that 
this being so “ it is but logical to hold that he ceases to fill the same position 
bo his natural fatherand reference is made to the work of a local autho¬ 
rity cited in support of the respondents’ contention that the son of such 
a marriage inherits property in the family of the natural father only m 
KjasB of extinction of heirs, and then only as an Attaladakam neir. 

The District Judge, on consideration of the authorities which 
appeared to bear on the subject, held that “ there was no reason to suppose 
that the son of an appointed daughter inherited bis father s property. 

It is admitted that there is no decided case which can bo cited as 
authority upon the particular question now before us; there have bean 
■incidental expressions of opinion in some oUhe cases which have been 
brought together in Mr. Ramachandrayyar s Manual of Malabar Law, 
bat the right now asserted has for the first time eaUed for direct 

of opinion that the case of the son of an appointed daughter 
is olosely analogous to that of an adopted son, and having regard to this 
principle, and to the form shown to have been used in this ease the son 
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who may be born of fcbee shall be mv son," I am not prepared to say 
that the decision arrived at by the Courts below is incorrect. 

The weight of authority would appear to be in favour of the proposi¬ 
tion that any brotberless daughter might become a “putrika" and her 
son a “ putrika-putra ” if “ selected in thought,” by the father, without 
any agreement or understanding at the time of marriage, “ without 
compact, and merely by an act of the mind.” (Hemadri). 

But in the formula found to be recited at marriage in Sarva-[263] 
svadhanam form in Malabar there is the express provision contained in the 
formula attributed in the Mitakshara to Vasiebta: “ the sonof her who- 
may be born of her shall be mv son in Hemadri’s Commentary we find 
the formula given in Manu (IX, 127) “the male child who shall be born 
from her in wedlock shall be mine for the purpose of performing my 
obsequies,” and then a distinction is drawn between the son of an appoint¬ 
ed daughter giveu in man’iage in such form, and a child of a daughter 
given in marriage with a stipulation in the form, “ the child who shall be 
born of her shall perform the obsequies of both.” 

And Balambhatfea is authority for the son of the appointed daughter 
belonging in general only to the maternal grandfather and only by special 
compact to the natural father also. (Mitakshara, XI, and notes thereon, 
Stokes’ Hindu Law Books). 

The term Sarvasvadbanam and the manner in which this case was 
argued and couducted would appear to imply that a provision is made for 
the issue of a marriage in this form ; and the authority of the natural father 
to enter into an agreement of this sort whereby the first-born son shall be 
the son of the bride’s father would appear to be as unquestionable on the 
authorities as the right to give in adoption, nor would the son so begotten 
appear to have any better right to inherit in the family of his natural father 
than an adopted son would have. The fact that it is the first-born son 
who is to be the son of the wife’s father does not escape my notice, but 
however this may be, the position of such son would appear to me to be 
settled by authority : certainly no authority has been adduced to show 
that the conclusion come to by the local Courts is wrong. 

I would then disallow the appeal and dismiss it with costs. 

Parker, J. —It was hardly disputed in the lower appellate Court 
that plaintiff was the issue of a Sarvasvadhanam marriage, and we are 
agreed that the District Judge has not overlooked any evidence which 
would lead to a contrary conclusion. The solo question, therefore, is 
whether the legal incidents of such a marriage exclude plaintiff from in¬ 
heritance in his father’s illam. 

The matter is one of customary law, and there is no legal impedi¬ 
ment to a person inheriting property under two different systems of 
succession {vide LL.R., 8 Mad., 238), though such cases are naturally 
rare. 

The marriage called Sarvasvadhanam is admittedly peculiar [264il 
to Nambudris in Malabar, but it closely resembles, if it is not identical 
under another local name, with that called Putrikakaranam among other 
classes of Hindus. The object of both forms of marriage is to raise up 
issue to a father whose line is about to become extinct and to place the 
sou to be begotten from a daughter in the place of a real son. The 
Subordinate Judge has found on the strength of a text book (exhibit VII)* 
of a writer well versed in the customary laws of Malabar, and also on the 
evidence of the learned Fourth Raja of the Zamorin’s family, thaA 
Sarvasvadbanam or marriage with an appointed daughter is but another 
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name for a Putrikakaranam marriage. It may be noted that the sloka 
recited at the Sarvasvadhanam marriage is identical with the text of 
Vasishta (XVI, 12) which declares an appointed daughter to come back 
as a son, and closely corresponds to the appointment of a daughter to 
raise up a son who shall perform obsequies Manu IX, 127. 

It is admitted that, in a Sarvasvadhanam marriage, the property of 
the bride does not pass to her husband, nor does he enter his wife’s illam 
though their children do. He may hold his wife’s or his wife’s father’s 
property in trust for the children to be born of the marriage, but in the 
event of his wife's death without issue, or by the failure of issue, such 
property would revert to the illam of his father-in-law. 

In this respect Sarvasvadhanam is identical with Putrikakaranam 
marriage. The inheritance follows in the line of the funeral oblations. 
As pointed out by Mr. Mayuo, the son of an appointed daughter offers the 
first funeral cake to his mother who is regarded as a son ; the second to her 

father, and the third to her paternal grandfather. . i -i 

In both cases then the father remains a member of bis natural family, 

though he maybe taken bo live in the family of ois wife. Among 
budris in Malabar where partition is not allowed, such a separation would 
be almost complete, and whether or no the father continued entitled him¬ 
self to share in the revenue of the illam which he loft, it is clear that his 
son, who was born into and was the son of another illam. could never 
have a chance of succession in his father’s illam unless the hoe of that 
illam became extinct—in which case he might come in as Atbaladakam 
heir and would then perform the funeral ceremonies of bis father’s ances* 
tors. As long as members of his father’s illam lived, there [265J could 
be no question of inheritance for him, being a member of another illam 

Thecase of the plaintiff’s ninth witness, Eamangiri Itteri Mussad, 
seems to boar out this view He contracted a Sarvasvadhanam marriage 
with a girl of the Panikoti illam and had four sons by her. On the death 
of his younger brother without issue he established his eldest son as gn- 
hasta in his own illam. but leaves his second son established as 
in the family of his wife. This is also in accordance with text book IVIH. 
though ibis a deviation from the ordinary practice that the eldest son ot 

such a marriage should remain in his mother s illam. 

The father, though he may for most intents ^nd purposes meige 
himself into his wife's illam, does nob necessarily lose either bis rights in 
his own family, or bis parental rights. There seems nobbing inconsisbenb 
in the son of such a father offering funeral oblations to him as well as to 
his maternal grandfather if his father’s illam became extinct and he thus 
succeeded to the property belonging to the illam of his paternal uncles and 

Applying these principles to the present case the plaintiff s suit must 
fail, for there are still several members of his father’s illam which is by no 
means extinct. The circumstances of the present case would go far to 
show that Valia Narayanan Mussad when he married plaintiff s mother 
in the Sarvasvadhanam form by no means intended to leave or aid leave 
his own illam. He had two wives already m his illam married in the 
ordinarv form, and exhibit I shows that he still remained heir to the office 
of adighari which was hereditary in his illam. Having begotten plaintiff, 
he would therefore be functus officio as far as the Kaliapuram illam was 

concerned. 

The decision of the Courts below appears bo me to be correct, and I 
would dismiss this second appeal with costs. 
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[266] APPELLATE CIVIL. 

Before Ur. Justice Mutiusavii Ayyar and Mr. Justice Hutchins. 

Kalliyam [Defendant No. 5), Appellant v. Narayana (Plaintii)^ 
Itespondent.* [23rd October and 10th November, 1886.] 

Malahnr laiv—SnU of ta- u'od iivopcrty—Powers of liarnavan—Assent of members of 

tnru ad, how far 'necessary. 

There is no rule of Malabar law that the assent of every member of a tarwad 

is necessary to reader valid the alienation of tarwad property. 

[Rel., 14 lad. Gas. 3S3 {385) = 22 M.L.J. 309 (3l3) = ll M.L.T. 112= (1912) M.W.N. 

109; R..20M. 51 {56) = 6M.L.J. 241.] 

This was an appeal from the decree of K. Kunjan Menon, Subordinate 
Judge of North Malabar, modifying the decree of the District Munsif of 
Kavai in suit 378 of 1882. 

The facts necessary for the purpose of this report appear from the 
judgment of the Court (Muttusami Ayyar and Hutchins, JJ.). 

The Acting Advocate-General (Hon. Mr. Shephard) and Anantan 
Naijar, for appellant. 

Sankaran Nayar, for respondent. 

JUDGMENT. 

This appeal relates to that part of the Subordinate Judge’s decree 
which adjudges the sale evidenced by Exhibit VII to be invalid. The 
doctrine on which the Subordinate Judge proceeded is that no karnavan 
or any number of anandravans “can permanently alienate tarwad pro¬ 
perty against the will of any single number of the family.” If that rule 
holds good, a single factious anandravan may bring about the ruiu of 
the whole family, for cases inav occur in which an outright sale of part of 
the property may be by far the mosc prudent course, and indeed absolutely 
essential for the preservation of the remainder. It appears to us that 
the rule that every member of the family must assent is by no means an 
unqualified one. Section 379 of Strange’s Manual has been referred to: 
after quoting an authority to the effect that the written assent of the chief 
anandravans is necessary, the learned author mentions a judgment of 
the Zila Court in which it was held that the absence of concurrence of one 
[267] living in discord with the karnavan would not vitiate the alienation. 
In the two C3.SQS Kondi Menon v. Sranginreagatta Ahammada {i)tKaipreta 
Ramen v. Makkaiyil Mutoren (2), Mr. Justice Holloway referred, in general 
terms, to the rule of law as one requiring the assent of all members of 
the tarwad, but in both the appeal of an alleged dissentient was dismissed, 
and we do not find ihat it has ever been determined that t-be rule is invari¬ 
able. In our opinion the factious or capricious dissent of a single anan- 
dravan ought not to be allowed to invalidate a sale made in pursuance of 
the decision of a family conclave, and which was either absolutely neoes- 
saiy, or the most reasonable and prudent arrangement for the protection 
of the other family property. We will, therefore, ask the Subordinate 
Judge to find on the evidence already recorded— 

(i) whether the sale to defendant No. 5 was necessary ; 

(ii) whether the plaintiff openly opposed it; 

(iii) whether the plaintiff’s opposition was reasonable or merely 
frivolous and factious. 

* Second Appeal 512 of 1885. 

(1) 1 M.H.C.R. 248. (2) 1 M.H.O.R. 359. 
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APPELLATE CIVIL. 

Bfi/ore Mr. Justice Kernan and Mr. Justice Brandt. 


Palani (Plaintif)t Appellajit v. Selambaea and another 
(Defendartts), Respondents.* [21st July, 1885, and 22nd January, 188b.J 

Section iS—Constructive possession in ptirsnance of oyal ngrccment to 

sell land. 

Where a yendot in pursuance of an oral agreement to sell certain land directed 
the tenants of the laud to pay, aud the tenants agreed to pay, rent to me 

that such posses^si^m was gWen to the purchaser as would satisfy the 

conditions of Section 48 of the Indian Reeistracioo Act and enable him to resist 
the claim of subsequent registered purchaser. 

£Appr., 13 M. 324 (334).] 


Appeal from the decree of H. "Wigram, District Judge of Coimbatore, 
modifyiog the deuree of P. Narayaoasami Ayyar. District Muosif of Erode. 

in suit 100 of 1883. , 7 \ -kt 

The Acting Advocate-General (Hon. Mr. Shephard) and Narayana 

Rau, for appellant. 

[268] Bhashyam Ayyangar, for respondents. 

The facts necessary for the purpose of this report appear from the 
judgments of the Court (KSRNAN and Brandt, JJ.) 

JUDGMENTS. 

Kernan, J.—The appellant (plaintiff) filed suit No. 100 of 1883 

against the two defendants and prayed that the defendant No. 1 should 

recover from plaintiff Rs. 1.400 and execute a deed of sale to him of cer¬ 
tain lands, and that defendant No. 2 should surrender the lands to 
plaintiff'. The plaintiff relied on and proved exhibit A (1st March 1882,, 
wbicli was an agreement by defendant No. 1 to sell the land to him and 
execute a conveyance within the 30th April 1882. It was oroved that 
plaintiff paid to defendant No. 1 on the 1st of March 1882 Rs. 500, and 
Rs. 100 on the 10th of March. The stamped agreement A was registered 
in August 1882. Defendant No. 2 proved that defendant No. 1, on the 

27 th of February 1882, agreed orally to pell the same land to bim, ana 
got a decree against defendant No. 1 in suit 228 of 1882 for perform¬ 
ance of the agreement and got a deed of sale. 12bh December lood» 
executed in that cause, in default of execution of conveyance by defendant 

Defendant No. 2 alleged that the agreement sued on by plaintiff was 
fraudulent and was subsequent to the sale to him and to the possession 

obtained by him. , , . • • j 

The Munsif dismissed the suit on the ground of misjomdw. 

The plaintiff appealed, and the Judge relying partly on Exhibits 11 
and III (unregistered documents) found that so far as possession 
given by defendant No. 1 to the defendant No. 2, it was given on the 27tb 
of February 1882, just three days before the agreement made with the 
plaintiff, and dismissed the suit as against defendant No. 2, but directed 
the defendant No. 1 to pay the plaintiff Rs. 600 and interest. 

In this second appeal the plaintiff objected that Exhibits 11 and Hi 
were inadiniBsible as not being registered, and therefore the Judge acted 
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oD inadmissible evidence as to the question of possession beine given 
defendant No. 2. 

On hearing the second apneal, it appeared that the question of admis¬ 
sibility of Exhibits II and III depended on the value or amount of the pro¬ 
perty to which they related, and that the question of when and how the 
defendant No. 2 obtained possession should be further inquired into. 

[269] By order, dated the 2l3t July 1885, we directed the following 
issues to be tried :— 

(1) Are Exhibits II and III admissible in evidence ? 

(2) If not, upon the other evidence already on record, did defendant 

No. 2 obtain possession before plaintiff s registered agreement? 

The Judge has returned a finding that Exhibits II and III were inad¬ 
missible, and no question is now made on this point. 

He also finds that defendant No. 1 made over possession on the 
I7ch of Masi, corresponding to 27th February 1882, and that he did so by 
asking the tenants of the lands in occupation thereof to pay their rents to 
the defendant No. 2, and be finds that defendant No. 2 obtained posses¬ 
sion before the date of A, and long before the registration of it in August 
1882. 

In his return on the issue, the Judge referred to the evidence given 
by one of the witnesses for defendant No. 2, in which he says that before 
the day on which he signed Exhibit III he agreed to pay rent to the plaint¬ 
iff. It was contended that the reference bo the inadmissible Exhibit III 
rendered the evidence illegal. But we do not think so. as the exhibit was 
not thereby used in respect of any transaction therein referred to concern¬ 
ing the property in it. It was referred to merely to fix a data for another 
fact. 

It was objected that on the evidence the Judge should have found 
that no possession either actual or constructive was given by defendant 
No. 1 to defendant No. 2 either accompanying or following the oral agree¬ 
ment with defendant No. 2. There was no evidence that actual posses¬ 
sion of the lands was given to defendant No. 2 by delivery of the lands into 
his possession. The only possession alleged was constructive possession, 
that is, by defendant No. 1 directing the tenants is actual occupation to 
pay their rents in future to defendant No. 2 and bv the tenants agreeing 
to do so. 

The Judge believed that such constructive possession was so given on 
the 27th of February 1882, and that defendant No. 2 has since been in 
receipt of his share of the crop. No doubt defendant No. 1 denied that 
such constructive possession was given, and alleged that defendant No. 2 
took possession forcibly, but the Judge disbelieved defendant No. 1. We 
accept the [270] finding of the Judge that defendant No. 2 did receive 
such constructive possession. 

The Registration Act in Section 48 refers to possession accom¬ 
panying or following the oral agreement, but does not confine such 
possession to “ actual possession ” by delivery of possession of the 
land. The section would receive its full meaning if the possession 
intended thereby was possession, according to the circumstances of 
the interest in the property sold and the agreement of the parties. 
If the vendor was at the time of sale in actual possession and sold 
the property with actual possession, such possession would accom¬ 
pany or follow the sale. If, however, the property was in actual posses¬ 
sion of tenants, then as the tenants could not be put out so as to give the 
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purchaser actual possession, the possession to be given should be cons¬ 
tructive possession, by the vendor procuring the tenants to atboro to or 
accept new leases or agreements from the purchaser. 

I would dismiss this second appeal with costs. 

Brandt, J. —There is evidence of attornment of the tenants under 
the defendant No, 1 to the defendant No. 2 at the request of the former, 
which evidence it was open to the Judge to accept as proving such attorn¬ 
ment, irrespective of exhibits ii and iii, or at least having reference to 
those documents for purposes not directly affeocmg the right to the pro¬ 
perty in suit, and we must, I think, accept the finding of the Judge on 

this point. . . • j u. 

Was there then such delivery of possession as is required by the 

Registration Act ? That is to say. is such constructive possession as la 

held proved in this case insufficient for the purposes of that Act? is 

physical delivery of possession alone sufficient?^ . l j i. 

I am of opinion that the words used in Section 48 of the Act do not 
exclude such oonstruccive possession, and that oral agreements accompani¬ 
ed by such delivery of possession are sufficient to prevail against subse¬ 
quent registered documents relating to the same property, when capa e 

of proof by evidence accepted as sufficient to establish the tact of trans¬ 
fer of ownership and the reality of the transaction. 3. • U- 

I would then confirm the decree appealed against and dismiss this 

appeal with costs. 
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[271] APPELLATE CIVIL. 

Before Mr, Justice Multusami Ayyur and Mr. Justice Brandt. 

Mackenzie and othbks {Plaintiffs), Appellants Tiruvengadathan 

and another {Defendants}, Respondents."" 

[15tb and 23rd Eebruary, 1886.] 

Limitation Act, Section 20-Part-payment of principal of debt-Endorsement of cheque 
by debtor. 

WherA the only evidence in the handwriting of the debtor of the part- 
payment of the principal of a debt was the endorsement of a cheque to the 

creditor: 

Held, that such eodorsemeot did not satisfy the conditious of Section 20 of the 
Indian Limitation Act so as to give rise to a uew period of limitation from the 
date of such endorsement 

IP., 19 A. 307; R., 84 P.R. 1904; Dieappr., 6 C.W.N. 218 (222(.3 

Appeal from the dpcree of Parker, J., in Civil Suit No. 214 of 1885. 

The Advocate-General (Hon. Mr. Shephard), for appellants. 
Anandacharlu and Sundaram Sastri, for respondents. 

The facts of this case appear sufficiently from the judgment of the 
•Court (MDTTUSAMY Ay VAR and Brandt, JJ.). 

JUDGMENT. 

On the 6bh September 1881 the respondents (B. Tiruvengadathan 
Ohebbi and G. Venkaya Cbetbi) executed a promissory note in favour of 
the appellants ^Arbuthnot & Co.) for Rs. 4,000. It provided that the 
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debt was to he repaid by moathlv instalments of Rg. 500 eaeh, com- 
menaing on the 6th September 1881, and that in case any instalment was 
in arrear, the whole debt then due was bo be paid on demand. The 
respondents paid on twelve different dates small sums aggregating 
Rs. 1.799-14-3, but these payments were not made according to the tenor 
of the bond either in respect of the amount of instalment or the date on 
which it was to be paid. The last of such payments was a sum of 
Rs. 100 paid on the 4th September 1882, and the other payments were 
made more than three years before suit. 

But the last instalnoent payable according to the terms of 
the nromissory note became due on the 6th April 1882, and the 
[2?2j appellants brought this suit in August 1885. The respondents 
pleaded, inter alia, limitation in bar of the claim. It was shown by the 
appellants that Rs. 100 was credited in their books on the 4th September 
1882, and that it was a part-paymeot made on account of the principal, 
but the only writing which they produced in evidence was exhibit B. This 
document purports to be a cheque drawn on the Agra Bank by one Haji 
Mahomed in favour of G. Venkaya Ghetti or order, and endorsed to Messrs. 
Arbuihnot & Co. by G. Venkaya Cbetti. No evidence was, however, 
produced to show that the respondent No. 2 was the person who endorsed 
the cheque, or that the signature which the endorsement bore was his. 
It was contended before the learned Judge who tried tiie suit in the Court 
below that it was brought in time on the ground that the last payment 
was made in September 1882, whilst the plaint was presented in 
August 1885. Mr. Justice Parker held that throe years ought to be 
reckoned from the date on which the last instalment fell due, and on this 
ground, and on the further ground that there was no evidence that the 
respondent No. 2 endorsed the cheque B, or that respondent No. 1 
authorized him to do so, he dismissed the suit with costs. It is argued 
in appeal that the claim is not barred by limitation and that permission 
should be given to produce further evidence, in case wo consider that the 
signature of respondent No. 2 to the endorsement on the cheque B is not 
sufficiently proved. 

This case is governed by Article 75, Schedule II of Act XV of 1877. 
It provides that the time shall run from the period when the first default is 
made, unless where the payee waives the benefit of the provision, and then 
when fresh default is made in respect of which there is no waiver. In 
effect it creates a case of election as each instalment becomes overdue, and 
after the last instalment becomes overdue there can be no election for the 
obvious reason that there are no two obligations to elect between. The 
learned Judge was right in holding that time began to run under Article 
75 from the 6th Aoril 1882, after which there could be no waiver. 
As to the contention that permission should be given to produce 
further evidence, we do not consider that such evidence would 
save the limitation. Assuming that respondent No. 2 endorsed the 
cheque B, it does not satisfy the requirements of Section 20 of the 
Act of Limitations. The proviso to chat section requires that the 
^ct of the part-payment should appear in the handwriting of 
[273] the debtor or his agent. The cheque is only an order for paymsofii 
and it does not evidence any payment at all. Nor does it show for what 
purpose the payment was made. There is, no doubt, some parole evidence 
as to the payment, but the Act requires that the fact of payment, and 
that such payment was a part-payment, should appear in writing signed 
by the debtor or his agent authorized to make the payment. 
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It in not urged that there ie such writing, and the appeal must there¬ 
fore fail. It ie next urged that no double set of ooets should hare been 
awarded, but the respondents had distinct defences in respect of the ques¬ 
tion of limitation and appeared by different pleaders, and we cannot say 
febftt they were not entitled to separate costs. 

We dismiss the appeal with costs. 

Solicitors for appellants : Barclay (C Morgan. 
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APPELLATE CIVIL. 

Before Mr. Justice Brandt and Mr. Justice Parker. 


PONNUSAMI (Plaintiff), Appellant V. THATHA AND OTHERS 
(Defendants), Bespondentsr Use and 8th February. ^H86.] 

Hindu law-Gift of undivided share by a co-iyarcener invalid. 

The rule of Hindu law which f'irbids voluntary nlienations of the family estate 
by a Hindu co-parcenec applies as well to gifts to relatives as to gifts to strangers. 

[R., 14 M. 459 14621; lb M. 73 (^4).] 


Appeal from the decree of D. Irvine, District Judge of Tricbinopoly, 


in Suit 9 of 1884. i m. l ou a 

The plaintiff, Ponnusami Pillai, sued Thatba, ShaDmugam. and 

Thangathammal. infant children of the daughter of plaintiff’s deceased 

brother Chidambaram, to cancel a deed of gift executed by Chidambaram 

in favour of defendants and to recover possession of certain land held by 


virtue of such gift. j j- 

The plaintiff alleged that Chidambaram was bis co-parcener and died 

undivided, and that the land sued for was part of the family estate. 

[274] The defendants pleaded, inter alia, that the gift was valid to 

the extent of the donor’s half share. 

The Court held that the plea was valid and decreed accordingly. 


Plaintiff appealed. 

Sadagopacharyar, for appellant. 

Hon. Hama Hau. for respondents. 

The Court (Brandt and PaRKER. JJ.) delivered the following 


JUDGMENT. 

The question to be decided is whether a gift of joint family property 
by a deceased undivided co-parcener can be supported as against the 
surviving co-parcener, a brother. The gift was in favour of the sons of a 
daughter of the donor. 

The case of Baba v. Timma (1), a Full Bench case, was brought to 
the notice of the District Judge, but be distinguished it on the ground 
that in that case the gift was made by a father of ancestral estate to a 
stranger to the detriment of the son’s right, while in this case the 
donor was the brother of the surviving coparcener and that an aliena¬ 
tion by a brother of bis own share in undivided property is.” as he 
believes, *' valid so long as the gift is complete, and is on the same 
footing as any other alienation,” and moreover that the donees in 


* Appeal 183 of 1885. 
(1) 7 M. 867. 
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this case are Dot strangers, but persons for whom the donor might reason¬ 
ably and fairly make provision.” 

In the Full Bench case the authorities were considered and the 
question was argued on the broad grounds that the Mitakshara did not 
allow alienation except for necessity, that alienations in favour of bona fide 
purchasers for value bad been upheld in recent decisions as an exception 
to the rule, and that no such equity exists in favour of a volunteer claim¬ 
ing under a gift; that the doctrine should not be carried further nor the 
equity extended in favour of a voluntjer under a deed or a will. On the 
ocher band, it was asked why ahould not the principles of compelling an 
alienor, who could have himself obtained a partition, to give bis creditors 
all the remedies to which he would be entitled to be applied in favour of a 
donee also ? 

Reference was made by the late learned Chief Justice to observations 
made by him respecting the right of a coparcener to make an alienation of 
his share, which will be found in Ponnappa [275] Pillai v. Pappuvyyangar 
(l). It is there observed that with the exception of one case, Vencatapathy 
Reddy v. Lutchmee Avimal (2) there anpears to be no ease in which an 
alienation has been supported except where it might have been supported 
on the principle above stated ; and as to the case of Venkatapathy Reddy 
it is pointed out that no authority is cited for the decision therein arrived 
at, and that it does not appear that the decision in Atchanu, v. Rama- 
nadha (3) was brought to the notice of the Judges who decided it; again 
in Babav. Timma (4) it is said that on the one side there is "the unani¬ 
mous consensus of the commentators accepted in Southern India, and febe 
opinions of the most eminent English writers on Hindu Law ” against, on 
the other side, one decision of this Courc, already held in Ponnappa Pillai's 
ease to be no authority for the proposition stated in it, while " the princi¬ 
ple on which alienation was permitted to satisfy a judgment-debt or to 
give effect to a contract made with a purchaser for value implies that 
ordinarily the power to alienate is abient.” and that " what was inteoded 
as the justification for an exception tj the rule cannot be recognized as a 
rule.” 

The validity of an alienation to a purchaser for value has been upheld 
on the equity which such a purchaser has to stand in his vendor’s shoes 
and to workout his rights by means of partition hut with the excep¬ 
tion of the case of Vencatapathy v. Lutchmee above referred to we are not 
aware of any instance in which a voluntary alienation by gift of joint 
family property by an undivided coparcener unless permitted by an express 
text—ind it is not pretended that there is any such text to cover the 
case of this gift—or an alienation by will has bean given effect to against an 
undivided coparcener. We entertain no doubt that that case decides the 
general question therein raised and considered, and is not to be restricted 
to the simple proposition that a gift to a stranger is ineffectual or that it 
is authority for the proposition that a gift of affection generally, to any 
relative, is effectual. 

The appeal naustbethen allowed and decree made in the appellant’s 
favour for the relief sought in the plaint together with costs in both Courts. 




(1) 1 M. 56. 


(2) 6 Mad. Jar. 215. (3) 4 M.I.A. 1. 
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[276] APPELLATE OIVIL. 

Be/ore Sir Arthur J. H. Gollins, Kt., Chief ftistice, and 

Mr. Justice Brandt. 


Jaganadham (Plaintiff). Appellant v. Ragunadha and another 

(Defendants). Respondents* 

[22nd and 23id February, 1886.] 

Contract—Instalment bond—Agreement to pay enhanced rate of interest on default, 

enforceable. 

An acteeiii®Dt to pav the priocipAl of a debt by instalments with interest, and 
on defanlt of payment of eaoh instalment to pay an enhanced rate of interest 
thereon from the date of default of payment, is not an agreement which should 

be relieved against. 

Dictum of Wilson. J.. in Mackintosh v. Crow (I.L.R.. 9 Cal. 689) approved. 


[P., 12 M. 16i;(164); R., 26 C- 300 (308); 11 M. 294 f395'.] 

Appeal from thedecr6eof E.G. Johnson, Aotiog District Judge of 

Vizaganatam, in Suit No. 18 of 1884. 

The plaintiff, Thakum Jagauadbam, sued the defendants (1) Raguna- 
dha Panda and (2) Balamukuuda Panda to recover Rs. 3,798-15-6, prin¬ 
cipal and interest on a registered bond, dated 30th April 1878, executed by 

defendant No. 1. t ^ t j, l 

Defendant No. 2 was sued as the undivided brother of defendant 

The District Judge held that the debt was binding on defendant No. 2 
and decreed payment of the principal sum and interest at 9 per cent, 
to date of decree, and at 6 per cent, from date of decree to date of 

payment. 

Against this decree plaintiff appealed on the ground that he was en¬ 
titled by the terms of the bond to interest at 9 per cent, to the date when 
the first instalment of the bond became due (11th October 1878), and to 
interest at 24 per cent, from date of default till date of decree. 

The bond, after reciting a promise to pay Rs. 1,500, proceeded 

♦ 

as follows:— . .r^ 

“ I will pay interest for this at the rate of Rs. f per 100 per 

month; the fixed instalments are as follow:—the whole of interest 

[277] accruing and Rs. 500 for the principal on the 15th Asvayuja 

Suddha of this year; the whole of interest accruing and Rs. 500 for the 

principal on the 15th Asvayuja Suddha of the year Pramadi; and the 

interest accruing and Rs. 500 for the principal on the 15th Asvayup 

Suddha of the year Vikrama; I will pay the said three instalments in 

that manner, and get the payments entered on the back of this. In case 

of the amount of any one of the said instalments not being paid on the 

day of the instalment, the whole amount that may be due up to that time 

will be paid by me immediatelv in a lump with interest at the rate of Rs. 2 

per cent, per month, without having any thing to do with the subsequent 

instalments.*' 

Mr. Branson, for appellant. 

Mr. Michell, for respondents. 

The Court (Collins, C.J., and Brandt, J.) delivered the following 
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JUDGMENT. 

Bonds providing for repayment of loans by instalments with condi¬ 
tion that on failure to pay any one instalment the principal sum due on 
date of default so made shall ha forthwith exigible, with interest at a rate 
or rates specified, are so common that at first we were inclined to think 
that the District Judge had hardly sufficient grounds for saying,that the 
terms of the bond in this case are unintelligible. Our first impression 
was that not only was it here intended that the principal sum with 
interest thereon at an enhanced rate should be payable on default 
of payment of the first or any subsequent instalment, but that the 
language of the bond would fairly and naturally bear that construction. 
But it does not necessarily do so, and though we are still inclined to 
chink chat the intention may have been, as above indicated, the con¬ 
structions which it is possible to put on the words are so various, the 
language so ambiguous that we cmnot say the District Judge was wrong 
in refusing to hold that under the bond the principal sum, Rs. 1,600, was 
payable, with interest thereon at 24 per cent, per annum, ou and from 
the nth October 1878, and this is all that we are directly called upon to 
decide in this appeal. 

Whatever other construction may be placed on the disputed passage in 
the bond, chore is nothing in our opinion which can be held as indicating 
that cbe increased rate of interest is payable from the date of the contract, 
and w 0 concur iu the view taken by [278] Wilson, J., in MackintfOsh 
V. Crow (1) in respect of contracts of loan where the condition is that "if 
the money he nob paid at due dite it shall thenceJoHh carry interest at an 
enhanced rate,” that it is ooen to a debtor " to contract to pay no interest 
at present, but interest hereafter; or to pay one rate of interest now and a 
higher or lower rate hereafter.” 

But in the present case it cannot, in our opinion, be held with sufficient 
certainty that the agreement in this case was that the principal sum with 
interest at the higher rate becarno forthwith payable on the llth October 
1878 ; and in the circumstances we are not prepared to say that the 
Judge was not justified in giving decree for the principal sum with interest 
thereon at 9 per cent from the date of tne loan. 

The terms of the bond might perhaps be most properly taken to be 
that on and after default in payment of the sum of Rs. 500 ou the llth 
October 1878, together with interest on that sum at 9 per cent, from the 
date of the bond, viz.^ the 30th April 1878, that sum, principal and interest, 
was payable with interest thereon at 2 per cent, per mensem until date of 
payment; that on like default in October 1879 the second instalment of 
Rs. 500 with interest thereon at 9 oer cent, was payable with interest 
thereon at the enhanced rate from that date, and so in respect of the third 
and last instalment: and we are of opinion that an agreement to this 
effect should not be relieved against. 

But we do not consider that we are called upon to give effect to a 
construction of the terms of the bond which is at best doubtful and 
which was not pub forward on behalf of the appellant, when the appeal 
cannot be allowed on the ground on which it was preferred and argued. 

We shall then dismiss this appeal with costs. 


(1) 9 0. 689. 
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[279] APPELLATE CIVIL. 

Before Mr. Justice Brandt and Mr. Justice Parker. 

Appasami [Defendant No. 1), Appellant v. Ramasami \Plaintiff}, 

Bespondent." [8th March, 1886.] 

Cit;i2 Procedure Code, Section 

UponaBettlemeotof accounts between pUiotifi and defeodants, Re. 3,985-6-9 
was. toaod due by tbie defend-ints, who agceeJ to piy the same. They gave to 
plaintifi ao order on their agents to pay Rs. 2,500 from the profits of certain 
land, and promised to pay the balance within a month. PlaiutiQ filed two suits, 
one for Ks. 2,500 and the other for the balance of the debt. 

Defendants pleaded that both suits should be dismissed, as brought in contra¬ 
vention of the requirements of Section 43 of the Code of Civil Procedure. 

The Lower Courts held that there were two distinct causes of action, and 
decreed both claims. 

Held, on second appeal, that plaiutiS had only one cause uf action, and that 
the decree in one of the suits must be reversed. 

CN.P., 76P.R. 1890; R., 16 A. 165 (173) IF.B.) ; D . 30 M. 151 (157) = 13 Ind. Gas. 

458 = 22 M.L.J. 231 = 11 M.L.T. 63=(1912) M.W.N. 59 ] 

Appeals against the decrees of T. Weir, Acting District Judge of 
Madura, confirming the decrees of S. Krishnasami Ayyar, District Munsif 
of Dindigul, in Suits Nos. 640 and 642 of 1833. 

The facts necessary for the purpose of this report are set out in the 
judgment o( the Court (Brandt and PARKER, JJ.) 

Bhashyam Ayyangar and Kahanaramuyijar, for appellant. 

Hod. Subravianya Ayyar, for respondent. 

JUDGMENT. 

The only ground on which exception is taken in second appeal to the 
decrees of the Lower Appellate Court is the technical ground that the 
claims in these two suits represent in fact only one claim which the 
plaintiff is entitled to make in respect of one and the same cause of action, 
and that both cases ought to have been, and ought now to be, dismissed 
as brought in contravention of the requirements of Section 43 of the Civil 
Procedure Code, in which case the plaintiff can, if so advised, and must, 
in order to obtain decree for the whole amount sued for, bring a fresh 
suit in a Court having pecuniary jurisdiction. 

The facts are that on a settlement of accounts between plaintiff and 
defendants a sum of Bs. 3,985-6-9 was found due by the latter to the 
former, and the debtors on tbe 16tb August 1883 [280] agreed to 
pay the amount found due, giving on that day an order on their officers or 
servants to pay the sum of Rs. 2,500 from the income received from two 
villages named for faslis 1291-92, and promising to pay tbe balance, 
Bs. 1,485-6-9, in a month. 

The respondent (plaintiff) filed one of the two suits now before us for 
recovery of the sum of Rs. 2,500, and tbe other for the remainder, claim¬ 
ing also interest. 

Tbe appellant took in both of tbe Courts below the objection which 
we have now to consider. 

The District Munsif held that there are two distinct and separate 
causes of action by reason of the promise to pay at once part of the sum 
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admitted to be due and the balance in a month ; and that even if the two 
claims do arise out of one and the same cause of action, Section 43 is no 
bar, provided the suits be brought simultaneously, in support of which pro¬ 
position be refers to Kaleshar Prasad v. Jagan Nath (1). 

The District Judge in confirming the decrees also expresses an opinion 
that the causes of action in the two suits are entirely distinct by reason 
of there being two distinct and separate contracts to pay. 

We are compelled to differ from the Courts below and to allow the 
objection taken by the appellant; but it is evident that in no cases need 
both suits be dismissed : the decree in either may stand, provided the 
decree in the other be reversed, in which case it will not be open to the 
plaintiff to sue in respect of the sum claimed in such suit. 

Two weeks’ time was allowed to the plaintiff to decide what course 
be would adopt. 

We proceeded to give our reasons for holding that it was not open 
to plaintiff, having regard to the provisions of Section 43 of the Code, to 
bring these two separate suits. 

The two claims, or rather the claim in respect of which two separate 
suits have been brought, in our opinion arise out of one and the same 
cause of action, namely, an obligation on the part of the debtors to pay 
and a right in favour of the creditor to sue for payment of the sum which 
the debtors admitted as due on settlement of accounts and which they 
thereon promised to pay ; and the fact that the debtors undertook to pay 
part of such sum at [281] once and nart after expiry of a fixed time 
which bad elapsed when these suits were brought canuot enable the 
creditor to split an entire demand in a manner which Section 43 was in¬ 
tended to prohibit. 

One of the reasons for such prohibitiou is “that the defendant be not 
put to unnecessary vexation,” and one test is whether the same evidence 
and the same arguments apply in the two cases : that this is so here 
appears from the fact that the evidence was by consent taken in one case 
only and held applicable for decision in the two. 

The District Munsif is nob correct in saying that a different cause of 
action arises on each occasion when, in respect of a debt secured by an in¬ 
strument providing for payment by instalments, there is failure to pay an 
instalment; under the terms of the agreemeut there accrues due to the 
creditor a part of his debt in respect of which he can sue, but the cause 
of action out of which the claim arises is the same, and the creditor 
is bound to include in his suit all that is then due in respect of bis 
claim. 

The case referred to by the District Munsif was decided with 
reference to the provisions of Section 7 of Act VIII of 1859, and, more¬ 
over, one of the grounds on which the Appellate Court based its decision 
was that it was not clear that the same cause of action was disclosed in 
both cases. In the cases before us we have no doubt that the cause of 
action is the same. Nor is the present case the same as Umed Dholchand 
V. Pir Saheb Jiva Miya (2), in which two separate bonds were given. It 
was contended that the giving of the order on the officers in charge of 
their treasury by the defendants, and its aoceptance by the creditor, alters 
the case in respect of the claim for the Es. 2.500, but the persons to 
whom the order was given were merely the servants of the debtors, and 
the payment nob having been made, it is the debtors wbo have made 

(1) 1 A. 650. (2) 7 Bom. 134. 
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defaulti. and the oreditor is in our opinion at liberty to sue for the whole 
amount agreed to be paid, and must sue in one and the same suit for the 
whole oUim arising out of the cause of action which, as we hold, is one 

At the request of the learned vakil for the appellant the appeal is 
now allowed with costs in second appeal 756 and the original suit dis¬ 
missed; and second appeal 755 is dismissed with costa. 

g U. 282 = 2 Weir 248. 

[282] APPELLATE CRIMINAL. 

Before Mr. Justice Kernan and Mr. Justice MuUtisami Ayyar. 
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Sadagopacharyab V. Ragavacharyaii and others. 

[27th January, 1886.] 

Criminal Procedure Code. Sections i, 202, S50. • j 

A maeidtcate upon complaint made having issued process and examined wit- 
neLTin s^^^ exercise jurisdiction. H.s successor 

onakinV"P tbe referred the eompfaint to the police for inquiry and report, 
and upon receipt of the report discharged the accused : 

Seli, that this procedure was illegal. 

A reference under Section 202 of the Code of Criminal Procedure cannot be 
made after evidence has been taken for the complaint and process issued. 

tB., 14 F.R- Ce. 1903 = 175 P.L.B. 1903.J 

This was a petition under Sections 435 and 439 of the Code of 
Criminal Procedure to revise the proceedings of Mr. Mullaly, Joint Magis¬ 
trate of Chingleput, in case No. 62 of 1884. , _ 

The facts necessary for the purpose of this report appear from the 

judgment of the Court (Kernan and MdttusaMI AyYaR, JJ.). 

Mr. Subramanyam and Srirangacharijar, for complainant. 

Mr. Wedderbum Rangacharyar, for accused. 

JUDGMENT. 

The nrooedure followed by the Joint Magistrate in this case is con¬ 
trary to the provisions of Section 350 of the Code of Criminal Procedure. 
His predecessor accepted the petitioner’s complaint, issued process upon 
it and examined more than ten witnesses for the prosecution. 

’ At this stage of the case, the present Joint Magistrate who succeeded 

the former was not entitled bo ignore what the former Joint Magistrate had 
done and bo refer the case to the police for inquiry and report, apparently 
under Section 202. Ha might under Section 350 have recommeocea the 
inquiry, but the inquiry referred bo by that secbion is defined by Section 4 
and does not include a reference to the police, such as the original Magis¬ 
trate might direct. That reference under Section 202 is made before 
inquiry begins [283] and cannot be made after evidence has been taken for 
thl complainant and process issued. In order to 

Section 202 provides that process may be postponed. We set aside the 
order of the Joint Magistrate and direct him to proceed according to law. 


• Oriniinal Bevision Oase 37B of 1885. 
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INDIAN DECISIONS, NEW SERIES 

9 M. 3S3. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins. Kt.. Chief Justice, and 

Mr. Justice Parker. 


[Vol. 


Venka\YA {Defendant No. 2), Appellant v. Subbaratudu 
iPlaiJiti^), Respondent."^ [4th March, 1886.] 

PcgulaHon XXIX of Section 7. 

that the work coaid be weU ratooM two 
On the death of the survivors their sons succeeded to the office The zamindar 

moZZaUnvalid'!"' -PPoi"‘- 

[R., 10 M. 226 (283); D,, 12 M. 188 (I91).l 

^sofeeof T- Ramaswami Ayyangar. Subordinate 
Judge at Cocanada, ooofirmmg the decree of Y. Janakiramayyar. District 
Munsif of Amalapur, m suit 1074 of 1882. t^ismoc 

on .1 Nadunuuri Subbarayudu, sued (l) the Raja of Pittapur 

No oM®f Z''® appointment made by defendLt 

No. 1 of defendan t No. 2 to the office of karnam in the village of Nedun- 

nur m the zamindan of Pittapur cancelled, and to establish plaintiff’s right 
to the said orace. ® 

The lower Courts decreed the claim. 

Defendant No. 2 appealed. 

_ The facts necessary for the purpose of this report appear from the 
judgment of the Court (OOLLINS, G.J., and Parker, J.). 

Subba Rau and Appadorai Ayyar, for appellant. 

Kristna Rau, for respondent. 


JUDGMENT. 

[284] Tne office of karnam in this zamindari village was hereditary 
ID the plamtifif 3 family. It was originally held by three brothers, but on 
the death of one of them without issue, the raja considered that the work 
could be well conducted by the remaining two, and that it wa^ not neces¬ 
sary to appoint a third. These two were succeeded in due course bv their 

sons, of whom one-the plaintiff’s father. Buchanna-has now resigned 
in consequence of old age. 

The plaintiff’s elder brother was apoointed to succeed bis father. 

The raja now wishes to re-appoint a third karnam and has nominated 
an outsider to the joint tenancy of this hereditary office. 

Such a course is opposed to Section 7. Regulation XXIX of 1802, which 
provides that the heirs shall be chosen except in the case of incapacity. 
It has been held by this^ Court in N. Krishnamma v. N. Papa (l) that 
the word heir ” means next of kin.” and judged by this ruling plaintiff 
IS the proper person to be nominated, since bis brother and cousin are 
already karnams and his father has declared himself incapable from old 
also ArutnugaTn Pillai v* VijayamTticLl (2), 

The appellant has no preferential claim as an heir, and the appeal 
must be dismissed with costs. 


(1) 4 M.H.C.R. 234. 


• Second Appeal 757 of 1885. 
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9 M. 284 = 2 WelP 266. 

APPELLATE CRIMINAL. 

Before Mr. Justice Kernau and Mr. Justice Muttusami Ayyar. 

Queen-Empress v. Dorasami.* [2ad April, 1886.] 

penal Code, Section 75-Trial of prisomr of o/cucc under CliapUr XII or XVII 284- 

after previous conviction. 2 Weir 269. 

If a prisoaet is to be tried for an oSeoce punishable under Section 75 of the 
Indian Penal Code, a separate charge under that section must be framed and 
recorded. 

AppEAU from tlie sentence of the Presidency Magistrate’s Court, 

Black Town, in calendar case No. 20239 of 1885. 

[285] The facts necessary for the purpose of this report appear from 
the judgment of the Court (Kernan and Muttusami AtYAR, JJ.). 

Counsel were not instructed. 

JUDGMENT. 

Keenan, J.—We think that the practice of the Presidency Magis¬ 
trates’ Court is not consistent with the provisions of the Criminal Proce¬ 
dure Code. 

The practice appears to be to charge the prisoner, say, of theft. No 
charge under Section 75 of the Indian Penal Code is place! on the record, 
but if the prisoner is convicted the Magistrate questions the prisoner 
whether he was convicted of the prior offence whatever it is. To this 

inquiry the prisoner replies either admitting or denying the fact; and, if 

he denies, the Magistrate without framing a charge tries him. If convicted, 
then the Magistrate in hU judgmenr, as in this case, refers to the prior 
conviction as a ground for increasing the punishment beyond what should 
be given for a first offence. 

No doubt the sentence pronounced may be, and in this case was, 
within the competence of the Magistrate to inflict for the first offence. 

Bub the object and direction of the Code are that for each offence 
there must in warrant cases be a separate charge. We will not interfere 
with the sentence, and we dismiss the appeil; and no doubt the Magis¬ 
trate will, in future cases, follow the views of this Court and in such cases 
frame a charge under Section 75 and try on that charge. 


9 M. 289. 

APPELLATE CIVIL. 

Before Sir Charles A. Turner, EL, Chief Justice, and Mr. Justice 

Muttusami Ayyar. 


Sivasubramanya (Plaintiff), Appellant v. The Secretary or 
State for India in Council (Defendant), Respondent.! 

[21sb July, 1884, and 30th April. 1885.] 

Forest land -Enjoyment -Adverse possession -Quasi possession—Prescription, 

In a suit by a Zamiiulftr to recover certain forest tracts from Government, the 
plaintifl relied on cettaio accounts called ayakut accounts as furnishing proof of 

the inoluflion of the said tracts within the limits of his zamindari. 

• Criminal Appeal 71 of 1986. t Appeal 1862 of 1883. 
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[286] The District Judge refused to accept these accounts as evidence of re. 
putation. because no evidence was produced to show for what purpose by whom 
and m what circumstances these accounts were prepared, aod what guaranty 
$x]8ted to eosure (heir accuracy : ^ 

Held, that irasmucb as they were from time to time urepared for administra- 

t ve purposes by village cfficirs and were produced from proper custody and 

otherwise sufficiently proved to be genuine, they were admissive as evidence of 
rcpu I & tioD* 

No distinction can be drawn between evidence of reputation to establish and W 
disparage a public right. 

..m ® Plaintifi having proved that he and his ancestors had cut wood, pastured 
cattle and gathered forest produce in certain forests for fifty years, the lower 

Court held that such acts of enjoyment were only evidence of la easement and 
not of adverse possession : 

and assertion 

t^bat the said tracts formed portion of the zimindari and that the plaintifi and- 
his ancestors were owners of the said tracts, were evidence of adverse possession. 

In principle, an act dono is one of ownership or evidence of an easement 
.n adorer’s "8*“ 

of ow.:rstpT.h°e'soT 

“ ^"jormeot of a forest as 
a'ssertn of owno°^ aooompaoied with an 

Held, that the Court was bound to find a title to the soil established. 

Where a tract of land with a defined boundary has been throughout claimed 
nMi f owner and acts of ownership have been done oo various portions 

of it, such acts may be accepted as evidence of the possession of the whole tract. 
Bhaskarappa v. Collector of North Canara (I.L.R , 3Bom. 452) distinguished. 

[Afflr., 15 M. 101 (P.C.) = )8 I.A. 149 = 6 Sar. P.C.J. 74; Rel., 16 Ind Cas 39 140)* 
R.. 35 M. dl5 (3‘.^I) ; 20 M. 299 (3021; 34 M. 58 (591 = 6 Ind Cas 853-20 M L 

?S0=(19>0) M.W.N. 75; 34 M. ^3 = 9led L 9 = 2? 

169 a7n = 8 MXX ^ = “•' 

Appeal from the decree of J. C. Hughesdon, District Judge of 
Tmnevelly, in suit 2 of 1882. 

The facts necessary for the purpose of this report appear from the 
judgment of the Court (Turner, C.J., and Muttusami Ayyar J.). 
Bhaysham Ayyangar, for appellant. 

The Governmeyit Pleader (Mr. Shephard), for respondent. 


JUDGMENT. 

This is an appeal from the decree of the District Court of TinneveUy 
in so far as it dismisses the appellant’s claim. The respondent has alsa 
objected to so much of the decree, as set aside the decision of the 

®^P^^®°*^endent. the Eevecue Survey, dated the 6th April 
1 J ‘ J- • ® litigation consists of three hill tracts of forest 

land adjoining the zammdari of Singampatti and about 40 or 50 square 
miles m extent. The appellant’s claim to the second tract as described in 
the schedule attached to the plaint was disallowed by the Judge. Of the 
other L287J two tracts, the first or eastern tract is said to be 12 square 
miles in extent, and it is bounded on the east by Karungaluttu, Vandal 
Udei, Kannimar Amman Kovil, and Panjantangi Mottai, on the west by 
Mulaikasam and Shenkatti Parambu, on the south by theVarattar. and on 
the north by arable lands which appertain to the appellant’s zammdari. 
ihe third or western tract is, as described in the schedule, 35 square 
mUes m extent, bounded on the east iby the Manimuttar and Sellambu 
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Odei ontihe west by bbe territory of the Travanoore Government and the 
Tambrapurni river, on the south by the Terkukakaebi Malai and the 
Travanoore territory, and on the north by the Tambrapurni and the Mylar. 
Tbe second or middle tract lies to the north of the Terkukakaohi Malai, to 
the south of the Vadakakachi Malai, to the east of the Manimuttar, and to 
the west oftheKossavenkuUyar, and it is about 1 square mile m extent. 
According to Mr. Baber, the Assistant Sup-^rinbendent of the Revenue 
flurvev, who personally visited the hills in disuute, they are 103 square miles 
in extent by map measurement, an 1 consist of hill ranges rising over 6,000 
feet above the level of the sea. and of which the uoi.er hills are clothed 
with valuable virgin forest and the lower slopes with valuable 
The fact that the head waters of the Tambrapurni river, a river on which 
xjonsiderable revenue derived by Government depends, lie in these tracts, 
lends a special importance to the appellant’s claim. The app dlant is the 
zamindar of Singamnatti. which is one of the TmneveUy paUyams that 
were brought under Permanent Settlement in 1803. Before en^enng on 
the case, it is perhaos desirable to give a summary of the political history 
nf Tinnevelly so far as ic throws Uget on the origin and nature of these 
nalayams, and on those events which may possibly have a bearing on the 
question of private property which is discussed by the Judge at some length. 
The history of Tinnevelly had no separate existence, bub was bound up 
with that of Madura down to the time of the Muhammadan Government 
in the middle of the last century. Originally, it had formed part of the 
Pandiyau kingdom that extended from Cane Comoriii on the south to the 
river Vellar on the north, which, rising in the district of Tnchinopoly, 
takes a south-easterly course through the Pudukocra territory, and falls 
into the sea south of Point Calimere. The Pandivan kings ruled over 
this part of the country until 1063 A. D., about which time the kmg- 
r288]dom passed into the possession of a Ohola King called Rijendra. 
The last king of this dynasty was Sundai*a Chola Pandiya Deva, a prince 
whose succession was disputed by his illegitima'e brother Vira Pandiya 
and who lied to Delhi where he obtained the support of the Muhamma Ian 
Emperor Alla Uddin. Sun iara Pandiya regain-d his territory with the 
aid of a Muhammadan force and was consequently obliged to yield the 
qhief share of Government to Muhamma ian ministers. After his death, 
and in 1311, one of Alla Udlin’s Generals sei/.ed the country anl held it 
for some time for the Bmoeror of Delhi. This Muhamma Ian interregnum 
is said in Taylor’s Historical Manuscripts to have lasted for for .y seven 

vears from 1323 to 1370. A new line of Pandiyan kings commencing with 
Parabramha Pandiya Deva recovered the kingdom from the Muh immadans 
with the assistance which they received from the Canarese kings of 
Dwara Samudram, who preceded the Vijayanagaram dynasty of Telugu 
kings. Throughout the reigns of this new series of Pandiyan kings, the 
rulers of the Canarese and the Vijayanagaram kmgdoins appear to have 
oxercised supreme authority over Madura and Tinnevelly, though with¬ 
out much ostensible interference. About the year lo2D, however, the 
Pandiyan dynasty was ultimately deprived of all real power by the Nayaks, 
the Vijayanagarm Telugus, although some of the Pandiyan line retained 
nominal sovereignty for some time longer. Nagima Nayak and his sou 

YUvanadha Nayak were the actual conquerors, and they and their descend- 
ftnts held the kingdom for the Vijayanagaram princes for mt®0Q genera¬ 
tions. The creation of the palayam tenure now represented by the present 
zamindaries of Tinnevelly and Madura is assigned by tradition to Visva- 
oada Nayak, and it was the most important political event of his rule, it 
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is, however, more likely that all the palayams were not erected at one 
time, but by the successive princes of the Nayak dynasty. 

Speaking of these institutions. Bishop CaldweU observes that it can 
hardly be said that the idea of governing tbe country by order of rude 
rapacious feudal nobles such as the palayagars generally were, was a 
happy one, for, down to the period of their final subjection to British author¬ 
ity, in 1801. ^\heneyer they were not at war with the central authority 
they were at war with one another, and it was rarely possible to coiloct 
from them t^he tribute due to the paramount power without a disi lay of 
military [289] force. Tlie last of the Nayaks, Vijaya Runganadha Chola, 
died in 17dl, and in consequence of a disputed succession, the Nawabof 
Arcot sent an army under the command of his son, Safdar Ali, and Dewan 
Lhanda baheb. Chanda Sahtb made himself master of Madura and of the 
countries under the rule of the Nayaks. In 1739 Reghuji Bhonslai, the 
gieat Mahratta General to whom one of the Nayak princes applied for assist¬ 
ance, defeated the Nawab of Arcot, and regained possession of Trichino- 
poly and Madura. But in 1743. the Nizam expelled the Mahrattas, and 
tram that time the country formerly under the Nayaks was held by 
oflicers commissioned by Anwar Uddin. who was appointed Nawabof 
Arcot by the Nizam in 1744, and by his son and successor Muhammad 
All in 1749. In 1748 an expedition was sent by Muhammad Ali with 
a detachment of ninety Europeans under Lieutenant Innes. to establish 
trmly tbe Nawab’s Goyernment in the country to the south of the 
Goleroon, including Tinnevedy. In 1755 another expedition was sent? 
to Madura and Tinnevelly by Muhammad Ali under Colonel Heron, in 
order to reduce those countries to obedience. At this time the palaya- 
gars of Tmnevehy evaded payment of the tribure on various pretences, 
iroin 17o(>tol763, the palayagars were in constant state of rebellion 
against the authority of the Nawab which was supported by tbe East 
India Company, who kept a small force of sepovs and cavalry under the 
authority of Muhammad Csuf. In 1761 the fall of Pondicherrv awed 
tbe palayagars into submission and Muhammad Usuf made himself mas¬ 
ter of Madura and Tinnevelly. Until 1781 the country enjoyed tranquil¬ 
ity being administered on behalf of the Naw'ab by a succession of officers 
nominated by him from time to time. In 1791 the management of the 
country w’as made over under treaty by the Nawab of Arcot to the 
English. About 1793, all the palayagars of Tinnevelly, being assisted 
by the Dutch, were again in rebellion and an expedition was sent under 
Colonel Fullarton: but when the palayagars were on the point of 
submission, the war with Tippu distracted his attention and the country 
was not tranquilized until the fall of Seringanatam in 1799. As treason¬ 
able correspondence was found between Muhammad Ali and his son 
and Tippu Sultan, the Government of the Carnatic was assumed by tbs 
British under the treaty of 1801. Previous to tbe fall of Seringapatam, the 
palayagars of Tinnevelly were growing more and more rebellious. In 1799 
[290] there was the first palayagar war, and tbe palayagars were reduced 
to subjection by Major Baunerman. Again in 1801. the second and the 
last palayagar war broke out and the rebels were overthrown by the army 
under the command of Colonel Agnew, and tbe country was finally reduced 
to subjection. In 1802, the palayagars were brought under tbe Permanent 
Settlement in the belief that it Would operate to change these turbulant 
tributary chiefs into peaceful and contented landholders. Thus it will bo 
seen that the district was under the Pandiyan kings, with a short 
Muhammadan interregnum of between forty and fifty years, till it passed. 
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under the rule of Nayaka who created the palayagara aa bcal ohiefa subject 
to the payment of a tribute to the paramount power that from 1731 to 
1791 it was subject to the Nawab of Aroot, whose authority was often weak 
and resisted by the palayagars, and that it was not until 1801, when 
passed under the British rule, that the country was f ully tranquilized. 

The zamindari of Singampatti belongs to an old 
family. It was permanently settled in 1803 at a peshkash of Ks. 8,0Ub- 
2 11 The sanad was issued in the name of Nallakutti Tevar. In 1830, 
when Peria Sami Tevar held the zamindari the peshkash fell into arrears 
and the Collector of the district attached and held the zamindari, until 
1832 Periya Sami died in 1834, and a dispute arising as to the right ot 
Buooession, the estate came again under the management of the Collector, 
who transferred it in 1836 to Palaoai Aohi Ammal. U"^r her mana e- 
ment the peshkash again fell into arrears, and m 1812 ^ Collector 
attached the zamindari and kept it under attachment until 1844. In 1840 
Sankara Vadivammal succeeded to the estate, but she died shortly alter, 
and there was again a dispute as to succession. On this oecasion. the 
CoUector had the management of the estate for five years from 1846 to 
1851. From 1852 to 1856 Sodala Muitu Ammal remained m possession, 
and in 1856, it eassed ioto the possession of Siva Subrai^^.nya Tevar, the 
appellant-’s father, who died in 1860. In his 

Dossession in 1857 and 1858 on account of arrears of peshkash._ In labU. 
the Collector assumed the management owing to the appellant s mmoiity 
for six months, on the expiration of which time Isvaravadivu Ammal, 

the aopellant’s mother, was a-ppointed to 

the Oolleetor’s general supervision and control. She died m 1867, when 
the estate came under the [291] Court of Wards, and the Collector, 
as the agent of that Court, remained in possession until 1881, when tiie 
aDDellant attained his majority. Prom 1830 the zamindari tia^ thus been 

under the management of officers of Government at different intervals ot 
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time for a period of about 25 years. . ^ c 

In 1854, tiQ6 GoverDment desired to briog all forests m the distuct ot 

Tinnevelly. iu view to their better protection, under the management and 
control of the Forest Conservancy Department. In 1865, they questioned 
for the first time since the Permanent Settlement the uroprietary right 
claimed for the appellant with respect to the hill forests in suit. But no¬ 
thing appears to have been done until 1870, when an enquiry was made as 
to toe appeUant's title in an informal manner, and a report was submitted 
bv Major Campbell Walker. This report and the report on the titles ol 
other zamindars of Tinnevelly, who claimed the hill forests winch adjoin 
their estates on the plains, were referred to the Government Pleader tor 
opinion It was considered on this occasiofi that before any action 
could be taken further information was necessary on several pomU, and 
this the CoUector was called upon to furnish. On the 31st October 
1879 Government directed a Survey Officer, appointed to determine dis¬ 
putes under the Boundary Act. to ascertain whether the f^orests m suit were 
within the Boundaries of the appellant’s zamindari. Jhe appellant being 
then a minor, the Collector, as the Agent of the Court of Wards defended 
his title before the Survey officer who decreed m April 1880 that the 
appellant was entitled by a decisionof the Collector m 1857. Jo which we 
shaU hereafter refer more particularly to one-half of that part of the hills 
which lie between the Tekkukachi Malai on the south and the Elgai Vengai 
on the north, and the Manimuttar on the west and Karampandi Amman 
Kovil on the east. He declared further that the boundary line fixed by 
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1885 him would, as shown in the map L. run from the Mulaikasam of the 
APR^30. Pachiyar to Mothalati junction, and thence along the Kossavenkuliyar and 

Appft ridge of Kakkachi Malai to the Manimuttar. He decided also 

that all the lower hill tracts to the norrh of the Mylar and Sellambu Odei 
LATE and to the west of the Manimuttar and those to the east of the latter river 
Civil, and west of Kattadi ridge should be included within the limits of the 

Q lyTTss Seeing that the a^pell-int was a minir at the date of this 

e m. decismn. Government extended the time allowed by Act XXVIII of 1860 
[292] for appealing from it to six months from rhe day on which he 
should attain his majority. This he did on the 31st January 1881 and 
he instituted this suit on the 30bh July 1881. He alleged that the hill 
tracts were his ancestral property, that they formed part of his zamindari. 
that they were known by the name Singamoatti hills, and that th^y had 
remained in his possession and that of his ancestors from time im* 
memorial. He stated further that after the Survey Officer decided against 
him, the respondent entered on the hills and excluded him from posses¬ 
sion. The respondent resisted the claim, contending that the suit was 
nob properly valued, that the appellant was not entitled to the hills, that 
only some parts of those hills were called Singamnatti hills, and that 
the appellant could acquire no legal title because people called them 
bingampatti hills. It was further asserted that the hills in dispute 
belonged to the Crown, and that the zamindari of Singampatfi itself was 
bestowed upon the appellant's ancestor by the Crown. The title and 
immemorial enjoyment sot up by the appellant were denied. Two issues 
were framed : (1) is the suit properly valued ? (2) whether the right to, and 
possession of, the property in dispute is with plaintiff (app-llaot) or the 
Government ? At the trial, however, the first issue was abindon'^d, and 
although the Judge considered that the second issue was nob sufficiently 

specific, Counsel on both sides submitted that it was sufficient for their 
purpose. 

The District Judge, Mr. Hughesdon, came to the conclusion that 
the appellant failed to prove his title and disallowed his claim to posses¬ 
sion and other relief as proprietor, but he found that the appellant had 
cercam exclusive rights in the nature of easements in the western tract 
and that he had similar rights in the eastern tracts though not exclusive, 

^side the decision of the Assistant Superintendent 
of Revenue Survey* He observed that it was cleaidy shown that the 
zamiodar had the exclusive right of pasture, wooi-cutbing and gathering 
of producbs in the western tract, and that he had oerhaps a 

right of the same kind but of limited extent in the eastern tracts, 
but he added that in his opinion these rights did not render the 
zamindar unqualified proprietor or owner of the land in fee simple, 
^r such rights were in the nature of an easement and the officers of 
Government were shown to have interfered on frequent occasions 
zamindar’s full enjoym‘?nt of his rights and the zamindar 
[293J was admittedly without title-deeds. In support of his conclusion he 
referred to Clark v. Elphinstone {!), Wilso7iv. Mackreth (2), Bkashkarnppa 
V. The Collector of North Kanara (3* and Sir Henry Maines’s Vihagfl 
Communities, 4th edition, page 160, and finally formulated the grounds 
of his decision in these terms:— ‘ The result of the various authorities I 
take to be, first, that the enjoyment of ea«eraents, even though such enjoy¬ 
ment is exclusive, is to be distinguished from possession and will not create 

(1) L.R. 6 App. Cas. 164. (2) 3 Burr. 1824. {3> 3 B 462. 
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a tirtn hv DresoriDtion or support an action of ejectment; secondly, that 
Sr m?e prS est land does not exist in India excep by express / 

gmnt frl the State: and thirdly, that even if such propnetorshto does 

mist it has not the same incidents as private ownership in l^^eland. 
Before proceeding to consider how far these several propositions can be 
ru'rrted it“ del to see what is the evidence as to the appellant s 
enSeni and as to Interference with it by officers government. We 
mav here observe that the sauad or deed of permanent settlement, which 
relarn“ duces in appeal, contains no statement o o-danes 
does not therefore, enable us to say whether or not the hill-nacta 
irauestiorare incluaerl in the grant. It appears from the report of 
Primmittee Vol. II. P- 553, that certain accounts were submibte<i 

bv the Collector Mr. Lushington, in the year 1800 and that the Permanen 
Kmet:f the palayagar revenue m, Tinnevellv was 
them. These aecounos are non produced in 

it is not possible for us to say whether any such account ^ ^^1 m ex s 
ence in regard to the Singampatti palayam, and if so. ^ J 

revenue derived by the zamiudar from the hills m dispute was paH f th 
assets on which the permanent assessment was fixed ^803^ Such be. g 
the case, both the appellant and the respondent relied on wh^ 

avakut accounts as containing statements of ^“1‘Ytror in 

«rnnf of the inclusion of the disputed tracts m the zammdaii limits, or in 

the limits of Government villages, ^ut because they produced do ev,^ 

altu^swereprepLffiandwhatguarantees existed to ensure theii^« 

the Judge refused to accept them as evidence of e! 

[294] us that, inasmuch as these accounts were from time to time pre 

pared for administrative purposes by village officers, they are *‘8m ss b 
L evidence of reputation provided they are produced from 
and otherwise sufficiently proved to be genuine. They aie to some exte it 
public documents, acd, although it would be unsafe to attach weight 

to them except in relation to the purpose for which 7''® 

nrenared they are not bo be altogether disregarded. Exhibits D.NN a d 
?.p"pmducedV tbe appellant and exhibits V, VI, VII and XXI which 
were relied upon for the respondent, purport to be ayakut accounts^ The^e 

accounts are accounts made for revenue purooses to show the sources ot 

revenue in each village, and they give the limits of the whio 

fhev refer. It is not material that the zam.ndar claims the hdls as his 
nrivate property, for the real issue is whether they are State or private pio- 
pertv, and no distinction could be drawn between the evidence of 
to establish and that to disparage, a public right. Dnnkwatery. Porter { ). 
On this point the Indian Evidence Act is. we apprehend 
with the^rules accepted by the English Courts. Section 32. Clau‘^e 4 Aa 
for the avakut accounts produced by the appellant, they are 
from the respondent’s custody and they are more 

this soecial circumstance also renders them admissible as ^^vidence o 
renuEn unless they are shown to be tainted with suspicion Exhibit 

SuSd — 

;-^ ~ (l)Ta & p. 181. 
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Exhibit PP purports to be the ayakut account prepared in 1825 
according to that of 1318 for the village of Malayankubm. 

Singampatti hills and the river Vandal Odei running from north to 
soutii are described to be the western boundary. This shows that the hill 
tracts in suit were not included in the limits of the Government village of 
Malayankulam which lies to the east. 

[295] Exhibit D, which is mainly relied on by the appellant as support¬ 
ing his case, purports to be the nanja ayakut of Singampatti for 1777 and 
to give its eight boundaries which are said to include the hills in dispute. 
For several reasons we regard this document with susoicion and deem it 
unsafe to act upon it. In 1856 the then zamindar applied to the Collector 
for a copy of the ayakut and olugu accounts of 1211 for his zamindari and 
the Collector then informed him that no ayakut and olugu account existed 
for tlie zamindari (exhibit II). Again, there was an inquiry in 1868 
whether any olugu account existed showing in what villages the hills in 
question were included and the result was a statement made by the 
zamindari karnam Naravana Pillai that there were no avakut or olugu 
accounts for the zamindari of Singamnatt.i or for the hills in dispute either 
with him or in the zamin records (exhibit III). In 1859 or 1860 a list of 
the coiKjo or oM Mahratta records in the Collector’s custody was prepared by 
a Revenue Officer named Koneri Rau, but exhibitD does not bear his initials. 
The 14th witness for the appellant,who is the Collector’s vernacular Head 
Clerk, deposed that exhibit D was entered in m list of records prepared 
in lB7h imder his directions and those of the Assistant Record-keeper 
Varada Rau ; that after Mr. Baber commenced his inquiry, the witness 
was asked for the ayakut accounts, that when he made a report to 
the Collec'.or on the ]8tli February 1880, he had not found D, that 
he and the Assistant Record keeper then went through the Mahratta 
and Tamil records, that the Assistant Record-keeper discovered D, and 
that the witness then sent it to Mr. Baber, and that there are no similar 
ayakut acf'ounts of so early a date. His evidence as to the circum¬ 
stances in which D wns found and the mode in which it is entered in 
list IV are by no means satisfactory, and there are grounds for the 
suspicion that exhibit D was surrentiously introducr*d into the Colleotor's 
records after Government questioned the zamindar’s title. 

Exhibits V, VI and VII purport to be the ayakut accounts of 1777f 
1799 and 1803 for Urkad, Tinnevelly and Kalladikuruchi, respectively, and 
though produced by the respondent do not greatly support his case. The 
conclusion we come to us to this part of the case is that while there is no 
proof of an express grant in regard to these hills, the avakut accounts of the 
Government. villag#*s of Vikrama Singapuram and Malayankulam in the res- 
[296]poudent’s possession show that the hills were nob reputed to be 
■within the limits of those villages in 1803 and 1825. The next document 
in date on wffiich the appellant relies is exhibit AA, which shows that in 
1818 he obtained from the Collector an order addressed to the tahsildar 
or Brahmadesam, in which sub-divish n the hills in suit are situated, 
directing him to inquire whether, as alleged by the zamindar, the hill 
people residing in Ambasamudram had ob'ainel pattas from the zamindar 
for hill produce and had ma-ie default in the payment of tirva and com¬ 
mitted mischief by cutting large trees, and if found to have done so, to 
enforce payment of the tirva. Ambasamudram lies on the north-east 
confines of the hills, and although the hills are only described as the 
hills attached to the zamindari, the evidence does not show, nor was it 
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Buggested at the hearing, that there were any other hilla in that part of 

the district to which the order might have applied. 

■We may next refer to dooumentary evidence which shows that these 

hills were claimed by the zamindar as part of his estate m 1840 and IBo/!. 
and that the Sub-Collector then acted in the belief that the claim was true. 
In 1840 a dispute arose between the managers of the temple at 
Paupavinassam and the zamindar as to whether a portion of the forest 
in tL western tract called Puttankadu formed part of the zamindaii. 
Each party asserted an exclusive right to take the hill produce and it was 
kept in deposit for some time, and in 1842. the Sub-Collector directed the 
taLildar to hand over the value of the produce in deposit to the 
On this occasion the Sub-Collector remarked that he ® 

with the hills attached to the zamindari, and that as the Pi^tankadu h 11 
was not in the Sirkar iGovernment) ayakut. Government oihcers shou d 

not interfere with its produce (exhibits 0 to S). 

Again, in 1852 there was a dispute between the zamindar and the 
raiyats of the Government village of Kalakac Exhibit ^ 

copy of the Collector’s order on the subject, da,led Februaiy ^ 

that it was a boundary dispute between Kalakattu hill a,na Sing p 
zamin hill, that two tahsildars were deputed lo inquire ^ 

that after inquiry and local inspection they suggested that the dispu.ed 
locality should be divided equally between the two hills. The oidei 
directed that the spot in question should be divided equally, as su„ge-to , 
between the said zamin and Kalakattu hills, that a permanent L2»'J 
boundary line should be set out, and that the contending parties 
should be informed that they should enjoy their respective portions as 
aUotted at the division. Not satisfied with this order, the then zaminclai. 
Siva Subramanva Tevar, instituted Original Suit 747 of 1858 on the file 
of the District Munsil of Brahmasamudram, alleging that the moitly 
awarded to the Kalakad raiyats formed part of the hills attached “ ms 
zamindari and praying for the cancellation of i lie Collector's order (exhibit 
XIa). Although he was not successful in this litigation, 
from what took place on this occasion that both the Collector, the 
zamindar and Kalakattu raiyats believed that the eastern tract to whiou 
the moiety of the disputed locality was attached formed part of the 
■ Singampatti zamindari. Again in July 1854 the tahsildar of Amba- 
samudram, a Government taluk, called the attention of ‘I’® 
of Singampatii to the fact that people used to assemble m Sen Muthaiyan 
Lvil and Vanatirtam during the new moon festival of the Adi month, 
and intimated to him that the duty of making arrangements for Ptesarv- 
ing the peace and preventing crime devolved on the zamindar ® 

those pla^-es (which arc in the western part of the lower hills awarded 
by Mr. Baber to the appellant) were attached to the zamiticari (exhibit 

Again in May 1864 the statement V was prepared by the Forest 
Consewator of Government and zamin forests, and the Smgampatti hills 
now in dispute were described in it as zamindari. We find further that in 
October 1864, the Collector addressed the leUer D to the appellant s 
mother acknowledging her to be the owner of the Smgampatti hills, and 
inquiring, with reference to the Proceedings of Government, dated the 
30th July 1864, wheiher she -was willing to lease out the Smgampatti hills 
attached io her zamin to Government for a long period at a reasonable sum. 
There oan therefore be no doubt that between 1840 and 1865 the zamm- 
4ir»4or the lime believed and often openly asserted as against others who 
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sought to interfere with the hills in dispute, that they formed part of their 
zaminHari and that the district officers were not only cognizant of 
the claim but invariably acquiesced in it, and at times even expressly 
acknowledged it. 

Moreover, there is considerable oral and documentary evidence to show 
that Llie appellant and his ancestors enjoyed these hills for more than 
fifty years asserting that they were included in their [298] zamindari. 
The Jud^e finds that it has been clearly shown that the zamindar has the 
right of pasture, wood-cutting and gathering of wild products. Whilst we 
adopt his finding, we would also draw attention to exhibits V and QQl, 
of which V shows that the annual revenue derived by the zamindar from 
the hill tracts was estimated in 1864 at Rs. 3,550, while QQl which was 
prepared in 1868. indicates that the articles which were produced on the 
hills were about forty-three in number, that their average annual income 
was Rs. 6,209-5-2, that eleven cereals were grown and assessed at 10 
annas per kotta, that seventy-one descriptions of small trees and thirteen 
sorts of big trees used to be cub and utilized. There is also evidence 
that fees were levied by the zamindar or his lessees for cutting wood, that 
a hedge waspuc up near Vandal Odei to prevent cattle from trespassing, 
and that there were zamic tlianas at which strangers got permission to 
enter, and that timber depots were maintained at Timilasapuram and 
Erasapuram. It appears further that a series of leases issued from 1831 
show that the hill produce and the right of cutting small trees were let by 
the zamindars or by Government officers on their behalf from time to time. 
Exhibit BB proves further that timber used to be felled in 1842. Thera is 
also evidence that the timber which passed through the zamin depots bore 
at times the zamindar’s stamp, and that cuhivation was carried on on the 
hills though it was to a small extant and in its nature kicmari as observed 
by the Judge. It appears further that the hills have been enjoyed as indi¬ 
cated above from before 1818. In connection with the question of posses¬ 
sion, the Judge has apparently omitted bo notice the intention or belief 
wir.h wlvch the acts of enjoyment mentioned above were done from time to 
time, but it is one of the matters which ought to be considered in coming 
to a finding as to the nature of the appellanc’s possession. The effect of the 
evidence on this point is that the appellant’s ancestors and Government • 
officers when they managed tlie zamindari exercised these acts of enjoyment, 
alleging that the hill-fracts formed part of the Singampa^ti zamindari. We 
may refer here to a few documents, which, in addition to the other evidence 
already discussed, tend to show that the acts we have referred to were 
done in the belief, whether it was well or ill-founded, that the zamindar 
for the time being owned the hill-tracts as part of his zamindari. 

Exhibit M, which is dated the 2 dc 1 August. 1831, together with [299] 
exhibit. N, show that the zamindar leased out the hill for three years 
(from Fasli 1240 to 1243), that was designated Singampatti hill, and that 

the Collector, as manager for the time being, for arrears of peshkash called 

up the lessees of the hill and of a tope and confirmed the pattayams 
granted by the zamindar. In document M, the hill is referred to as the 
Singampatti hill, ind in document N, the lessees are described as being 
the lessees of the hill and the tope of the zamindari. This document 
shows that the hills bad so long been enjoyed by the zamindar that they 
had acquired a designation connecting them with the zamindari. 

Exhibit T refers to similar leases granted in 1842 and 1843. 

Tl, which purports to be the patta granted on the 2nd September 184^ 
not only designates the hill which was the subject of the lease as includea 
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in the Malalpattam of tbo Singampatti, but also proceeds to set out its 
boundaries which include the tracts now in dispute. 

Exhibits BB and 00 form part of the correspondence that took place 
between the Sub-Oollector and his subordinates in regard to certain timber 
out down by the lessee in contravention of the terms of his lease, and in 
00, dated the 4th November 1842, the Sub-Collector refers to the timber 
as timber cut on the " Singampatti zamin hill." 

Exhibit FF proves that in 1861 the Deputy Collector brought to the 
notice of the Collector that ‘kulla marams’ (small trtes) were largely cut and 
carried from the Singampatti zamin hill," and suggested that the timber 
out from the Singampatti hill be sealed in order that ohere might be no 
ground for doubting whether such timber was of ayan (Government) hill. 
It will be seen from Exhibit XVI that the Collector writing on the same 
subject in February 1862 referred to the hills as the hills of “ the Singam¬ 
patti zamin." As the Government questioned the zammdar’s title in 
1866, we do not refer to acts done upon the hills and leases granted 
subsequently on behalf of the zamindar. It may be that the local officers 
of Government who were also agents of the Court of Wards, considered 
themselves bound to act in regard to these hills on behalf of the appellant in 
the same manner in which bis predecessors acted. However this may be, 
the acts done on either side subsequently to 1865 are not ante litem 
motam. Upon the whole evidence we see no reason to doubt that whilst on 
the one hand the hill-tracts in dispute were enjoved by the appellant and 
[300] his ancestors for upwards of sixty years, and there is no evidence 
to show at what earlier period their enjoyment first commenced, succes¬ 
sive zamindars, on the other hand, who held the zamindari and Govern¬ 
ment officers who managed it for them, believed and openly and frequent¬ 
ly asserted that the hills were part of the zamindari which is the zamin- 
dar’s private property. We shall next consider to what extent and on 
what ground and with what effect Government is shown to have inter¬ 
fered with the zamindar's enjoyment of his rights as owner. The Judge 
refers in para. 42 of his judgment to documents XII to XV and to the 
evidence of the appellant’s 15th witness and to Exhibit A, and remarks 
that not only were the appellant’s rights in these hill-tracts limited in 
extent, but even within the sphere of their operation were exercised under 
the supervision and control maintained by officers of Government as para¬ 
mount lord of the soil. 

In 1837, the Collector issued an order (Exhibit XII) to the Tenkasi 
tahsildar in connection with the Courtallom forests. He observed that 
the forests were destroyed by raiyats on the pretence of raising punja 
crops on the slopes, and that such destruction affected the sari (drizzle) 
and the rainfall, and then went on to direct that the people of two villages 
near Courtallom should be informed that no one should fell more forests 
and raise more punja crops than what bad already been done, either on the 
Courtallom hill or on the Vadakarai and other mountains which are adapted 
for producing sari, and that if any raiyat disobeyed the order, four times 
the actual assessment should be collected from him. It refers also to 
similar objectionable practice among the owners of some nutmeg gardens 
in Melagaram and other places. But it has no reference to the bill tracts 
now in dispute or to the Singampatti zamindar. Nor is there any allusion 
to the position of Government as lord paramount of the soil. Exhibit 
XIII is another order issued by the Collector in 1839 with reference to 
an application made by Tenkasi Sundram Ayyar for the grant of some 
Vftste land on .kaul in Kasimapuram. By this document the Collector 
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declined fco grant the application until he ha‘1 some further information, 
and observed that, on pretence of cultivating punja crops, hill forests 
were destroyed and clouds were not attracted so as to moisten the 
soil. In this also there is no allusion to the hill-tracts now in dispute, 
and it only shows that the Collector refused to grant some waste land on a 
Government hill [301] for cultivation lest the applicant might destroy 
the hill forest and injure the annual rainfall. Exhibit XIV is another 
order, dated the 14th March 1842. It also purports to refuse an application 
for grant of waste land on a Government hill in lUuvakudi Irupu for rea¬ 
sons already stated. Exhibit XIX, dated 1844, refers to the orders passed 
on the subject of the destruction of hill forests, reiterates the effect of 
such destruction unon the collection of clouds on the hills, and directs the 
tahsildar to see that the hills in the taluk are never cleared of their trees. 
It has no special reference to the Singampatti zamindari hills. Exhibits 
XV and XVI. which are not mentioned by the Judge, purport to be orders 
issued by the Sub-Collector in 1862 in regard to the Singampat-ti hill It 
was observed that the timber cut on the hills attached to the Singampatti 
zamindari might be sealed by the zamindar instead of being taken to 
Ambasamudram, and it was added that not more than 20 cubic yards of 
timber should be cut down every month lest too large a quantity should 
be felled from the hills of Singampatti. It was pointed out that these 
hills depended for their water-supply on the rainfall and that interference 
with that source of supply would impair the forest growth. 

It must be remembered that about this time thezemindari was under 
the management of the appellant’s mother under the Collector’s superin¬ 
tendence. There is nothing in these documonts to show that the 
Collector issued this order in the exercise of the right of the Crown as 
lord paramount of the soil They, on the contrary, recognize the right of 
the zamindar to the forests as fully as does the enquiry made by the 
Collector in 1864, whether the appellant’s mother was prepared to grant 
the hills attached to her zamin to Government on a long lease in 
order that they might bring them under conservancy of the Forest Depart¬ 
ment. Exhibit XVII, dated the 16th August 1866, shows that the 
restriction that the zamindar should not cut down more than 20 cubic 
yards of reserved wood in any month was then also in force. Exhibit XX 
shows that iu 1868 the Collector set apart portions of the lower tracts of 
these hills for the use of certain Government villages accustomed to graze 
their cattle in these hills. It must be observed that this order was 
passed when the appellant was a minor under the Court of Wards and 
subsequently to 1865 when the Government questioned the zamindar's 
title. 

Again Exhibit A is an engagement or a muchalka executed [802] in 
1866 by a lessee in favour of the appellant’s mother. It contains a clause 
to the effect that the lessee shall act up properly to the rules contained 
in the Regulations, Acts and Gazettes for the conservancy of the hills 
aforesaid. This shows no more than that the appellant’s mother was 
willing to conform to the conservancy rules, but not that she recognized 
the Crown as entitled to interfere with the proprietary right. The 15th 
witness for the appellant to whom the Judge refers deposed that he was a 
lessee in 1868, that formerly any quantity of timber might be felled, and 
that during his lease the Collector would only allow twenty-five bandy¬ 
loads a month. 

The foregoing evidence shows that the destruction of bill-forests was 
considered to affect the rainfall, that efforts were made to prevent such 
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deaferuotion on hilla in Government villages in.1837, 1839, 1842 and 1844, 
that whilst the zamindarl was under the Golleotor’s superintendence during 
the appellant’s minority, restrictions were placed by treating certain trees 
as reserved wood and fixing the maximum quantity of such wood as might 
be out down within one month without injury to the hill-forests, and that 
the appellant's mother conformed to the wishes of the Collector in a 
matter in which thS zamindar as well as the public were interested. 
While we can discover no foundation for the suggestion made by the 
Judge that Government officers imposed these restrictions on the ground 
that the hills belonged to the Crown, on the other hand there is clear and 
strong evidence that they believed, rightly or wrongly, that the hills in 
question formed part of the zamindari. 

Another question raised by the Judge is whether the acts of enjoy¬ 
ment which have been proved in this case are acts of ownership, and he 
comes to the conclusion that they are only evidence of an easement, and 
that such enjoyment is not real possession. By juridical possession we 
Understand that a person stands in such relation to a particular thing that 
he has in fact dominion over it, and when he and those under whom he 
claims have in fact exercised this dominion from time immemorial or for 
the period fixed by the law of prescription, he becomes the legal owner of 
the thing, unless private ownership iu it is forbidden by law and on that 
account is rendered legally impossible. 

Physical possession is a pure matter of fact, and there is nothing 
peculiar about it. but in order that it may generate owoex*-[303]sliip, 
it is necessary that the possessor should hold the thing exclusively, and 
for himself as owner. 

The exclusive holding is a physical fact, and when it is united with 
the intention to hold for himself as owner, it becomes such as will gene¬ 
rate a title by prescription. When we speak of actual possession, we 
refer to the physical fact, and when we speak of adverse possession we 
refer to the fact as in union with the intention to hold as owner. On the 
other hand, when a particular act is done upon a thing with the belief that 
another is its owner and not with the intention to hold as owner, and 
when the particular act has been continuously done for the period fixed 
by the law of prescription, che person doing the act acquires a legal right 
to do that act though the thing upon which it i.s done is in other respects 
under another’s dominion. It should also be observed that, when there is 
an intention to hold a thing as owner, it is not necessary that ic should 
be enjoyed in any particular way, but it is sufficient that some ovort act 
is done upon the thing in the execution of such intention. In Clark v. 
Elphinstone (1) it was observed by the Privy Council that it was not neces¬ 
sary that some act should always be done upon the spot in dispute itself, 
'bub that it was enough if some overt acts of ownership were done in rela¬ 
tion to that spot, as, for instance, enclosing it. In principle the act done 
is one of ownership or evidence of easement according as the person 
.doing it asserts general ownership or a particular right iu another’s pro¬ 
perty, and in the first case the act of enjoyment is designated possession 
and in the latter case qitasi possession. Such being the distinction in 
principle between acts of ownership and acta which are done in the exer- 
.cise of easements, we are unable to support the .conclusion at which the 
Judge has arrived, vw., that the appellant’s rights are mere easements. 
It may be that specific portions of the hills were not regularly culti- 


{1) £j.B. 6 App. Gas. 164. 
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vated but such cultivation is nob necessary when other acts of owner¬ 
ship are done upon them. As already observed, there is evidence of 
acts of enjoyment done in the open assertion of title as owner, and 
the ayakut accounts and the special circumstances of the case warrant 
the presumption that such acts were done for more than sixty years, 
if not from time immemorial. As to the interference by officers of 
Government with the enjoyment by the zamindar of his rights [304] 

9 M. 285. ID full, there is no evidence to show that such interference was ac¬ 
companied with a denial of the zamindar’s right as owner. The enjoyment 
of any right of owneivhip over the soil, whether it be the cutting of 
timber or of turf or tlie gathering of produce, is prima facie proof of owner¬ 
ship of the soil, and wnen the District Judge found that there had been 
such an enjoyment of the forest as proved a title to the profits, he was 
logically bound to find a title established to the soil, seeing Chat the enjoy¬ 
ment had been throughout accompanied with an assertion of such owner¬ 
ship. We see no reason to doubt that all the hills to which the suit 
refers were included in, and formed part of, the zamindari as it existed in 
1803 and as it had been enjoyed by the appellant’s family prior to the 
Permanent Settlement. 

Again, according to Baber, the enjoyment in this case is evidence of 
ownership in regard to the lower hills which he recognized as part of the 
zamindari, and the respondent has not appealed from this part of the 
decision, but the same enjoyment is shown of the whole area. Further, 
it 18 not denied by the Judge that the zamindars had the right noc only to 
collect dues but to fell timber, and if in the exercise of this right they 
could destroy the hill forest, we do noc see why the act of cultivating the 
hills with wet crops or laying out the hill regions into specific groups of 
fields permanently under cultivation should alone be accepted as proof of 
ownership. It may be that the parties in possession thought that such 
cultivation was unprofitable or impracticable. A defined boundary is no 
doubt an incident of private occupation, but the bills in dispute have 
defined boundaries and they have been enjoyed and at times expressly let 
with reierence to those boundaries. 

As for the cases cited by the Judge, they either do not support 
his view or are not on all fours with the suit before us. The contest 
in Clark v. Eiphinstone had reference to a plot of forest-land between the 
conterminous private estates of which one was obtained by grant from 
the Crown by Wilson and Ritchie and the other by Mackenzie. There was 
no evidence adduced to prove that any overt or physical act of 
ownership was done upon the specific plot. It was found as a fact that 
no defined boundary was established by agreement subsequently to the- 
grant. The Judicial Committee observed that there was no doubt that in 
many cases acts done upon parts of a tract of land may be evidence of the 
possession of the whole, that if a large field were surrounded by [305] 
hedges, acts done in one part of it would be evidence of the possession of 
the whole; but that that case was not upon the facts one of that class. 
So far it is an authority in support of the view that when a tract of land 
with a defined boundary has been throughout claimed as owner and acts of 
ownership have been done upon various portions of it, such acts of enjoy¬ 
ment may be accepted as evidence of the possession of the whole. It i9 ' 
also an authority for the opinion that there may be private ownership 
in forest-land and that it may be lost by virtue of adverse possession foi^' 
the period fixed by the law of prescription. The Lords of the Pnvy 
Council remarked further in their judgment that in the case before them 
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there was no evidence of actual possession of the land then in question, 
nor of any overt or physical acta of ownership done upon it, and that it 
remained as it ever was in its forest and jungly state. The Judge seems to 
lay stress on this passage, but in the connection in which it occurs it 
imports not that any special form of cultivation is necessary but that some 
overt act evidencing an unequivocal intention to appropriate the land as 
owner is indispensable. 

Another case relied upon is Wilson v. Mackrcth (l) which was an 
aabion of trespass for entering on the plaintiff’s laud and digging and 
carrying away his turf and peat. The plaintiff was shown in that case 
to have an exclusive right to take the profit of the turf and to dig for 
that purpose. The question raised for decision was whether the plaint¬ 
iff, who was not the owner of the soil, could maintain trespass quare 
clausum fregit. The Court of King’s Bench held that he could, and 
observed that it was an exclusive right and nob a mere right of common, 
that it must be taken to be a grant from the lord of tiie Manor who 
was the lord of the soil. This case certainly supports the view that 
the right to cut turf and the ownership of the soil may vest at 
one and the same time in different persons but it does not warrant 
any a priori assumption that ownership in the soil may not be acquired 
by prescription. Burt v. Moore (2) likewise shows only that a right 
to separate herbage may vest in one who is not the owner of the soil. 
Ex hypothesi these cases related to particular exclusive rights in alieno 
solo or property of whi<;h the general ownership was admittedly in 
another, and they do not show that ownership in the soil may not be 
[306] acquired by presoriptioQ. Bhaskarappa v. The Collector of North 
Canara (3) decided in substance that there could be no grant, no acquies¬ 
cence in a possession unless the essential elements of possession, a fixed, a 
definable boundary and an exclusive possession, exist and are present to 
the perception of the parties, and that the human cultivation proved in that 
case was so precarious and unequivocal that no grant could be presumed. 
In this and the other Bombay cases, there are general observations as to the 
control which the State exercised in regard to waste land in mirasi districts 
prior to the British rule, and which it is still entitled to exercise in protec¬ 
tion of its right to the revenue from land. There are also observations as 
to the theory of State property under Hindu and Muhammadan rule. To 
these we shall presently refer, but they do not show that no grant ought 
to be presumed when adverse possession has been proved for sixty years, 
and when it has been during that period repeatedly and openly alleged 
and even at times acknowledged to have been exercised as owner. Under 
the Muhammadan rule it was no doubt asserted (and it was part of the 
Muhammadan law as applied to infidels) that the property in the soil 
was in the State, but the influence of this rule was not felt prac¬ 
tically in Tinnevelly as is shown by the fact that Tinnevelly is one of the 
mirasi districts in this Presidency. It is further shewn that owing pro¬ 
bably to the distance from the capital of the Nawab of the 
Carnatic his authority was often ignored and even set at defiance, 
as will appear from the political history of the district, and detachments 
of troops had frequently to be sent under British officers to enforce the 
paymeot of tribute due by the turbulent Tinnevelly palayagars of that 
time. The probability is that the Muhammadan rule never materially in- 
fluenoed the no tion of property which prevailed in this district during the 

(U 3 Barr. 1824. {2) 6 T-R. 333, (3) 3 B. 452. 

609 

Mill—77 


1886 

APRIIi SO. 

Appel¬ 

late 

Civil. 

9 M. 285. 



1885 

APRIL 30. 

Appel¬ 

late 

Civil. 

9 dd. 285. 


9 Mad. 307 Indian decisions, new series [Yol 

rule of the Pandiyan Kings and of the Nayaks. At their inception these 
palayagars were feudatory chieftains, but practically they were petty chiefs 
who paid a tribuf.e to the central power at Madura. The Hindu tradi¬ 
tions as shown by the immemorial existence of mirasi rights in the 
district have been in favour of the proposition that property is acquired 
by occupation as owner. Manu and other Hindu writers have rested 
private property on such occupacion. We desire not to be understood as 
denying the right of the Crown to exercise a [307] control over the 
mirasidar’s claim to waste land in order to protect its claim to the revenue 
which it may derive from it, and wo do not think that the Crown was enti¬ 
tled to eject persons who had acquired a right by occuption. 

The conclusion we come to is that the propositions formulated by 
the Judge are not warranted ny the circumstances of this case. 

We are of opinion that the acts of enjoyment proved in this case are 
acts of ownership done adversely to the respondent, and that as the 
adverse possession has extended to more than sixty years, tbe appellant 
has acquired a title by prescription. The appeal is allowed and the 
objections overruled and so much of the decree of the Judge as dismissed the 
claim is reversed and the claim decreed with costs in all Courts. Mesne 
proBts will be ascertained in execution and it is to be understood that the 
rights of vicinage enjoyei by any raiyats are unaffected by this decree. 


9 U. 307 (P.C.)^13 I.A. 32 = 4 Sar. P.C.J. 696=10 Ind. Jup. 193. 

PRIVY COUNCIL. 

Present; 

Lord Mo'.ikswell, Lord Hobkouse, Sir Barnes Peacock, and 

Sir Richard Couch. 

[On appeal from the High Court at Madras.] 

ViZIANACtARAM M.AHARAJA (Plaintiff) V. SURYANARAYANA AND OTHERS 

(Defendants). [10th December, 1385, and 6r.h February, 1886.] 

Eegidation XXV of 1802, SectionZ—Inam-Grant by zamindar^Tenancy] not deter¬ 
minable at will of grantor's successor —Ad7nission. 

Regulation XXV of 1802, S-jction 3, imposes restrichioQs oq alieuabions only to 
secure the interests of the public revenue, and under it the ztinindar has do 
power to disturb grants otherwise valid made by his predecessor, or tiiJes to 
inaojs acquired by prescription ll). 

An inam, existing under grant made in 1811. bec'tme in 1863 the subject of 
arrangement between tbe zamindat, who had succeeded the grantor in the zamin- 
[308]-lari, and the inamdats. This resulted in wnat was either a coofirmation of 
tbe original grant on terms more favourable to the zamindar, or a new grant of an 
estate in all respects, save as to the reut, similar to tbe praviously existing estate, 
which was a tenancy in perpetuity. 

To suit brought by certain mortgagee's against the inamdats, to enforce mort¬ 
gage rights existing smoe 1842, tbe defence was made that possession taken of the 


(1) See the judgment m Muttu Vaduganadha Tevar v. Doi-a Singha Tevar, I.L.R., 
3 Mad, 290, at p. 307 ; L.R., 8 I.A. 99- Jo is there stated that this Regulation was 
framed with a view to the land revenue, and not otherwise to infringe on, or limit, the 
rights of anybody ; and that in Regulation IV of 1822, there is a declaration to this 
effect. See also CoUectw'of Trichinopoly v. Lekkamani and others, L-R. 1 I.A. 283. 
As to Section 8, that ic applies only to questions between the zamindar and the 
Governmcot, see VenkeJaswara Yettiappah Naicker v. Alagoo Mootoo Servagaren, 
8 M.I.A. 327. 
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innm lands by the Onlleotot in 1846 bad determined the original inam rights 
therein, as well as the lien of the mortgagees. 

The present aamindar, son end successor of the grantor of 1863, now claiming 
that he bed determined the tenanoy by a notice to quit: 

Beld that the above did not operate as any estoppel as between the plaintiff 
and the inamdare, the eamindar not having been a party to the suit, but was only 
an admission, and not conclusive: 


1880 
Feb. 6. 


Privy 

Council. 


£R.. 




Held, also, that the tenanoy was not determinable by such notice. ® * 

19 M. 100 (103): 26 M. 689 (591) (F.B.) ; 19 Ind.Cas. 68 (70); 19 Ind, Ca.s. 721 
(726* = 24 M.L.J. 642 (6501 = 13 M.L.T. 506; D.. 12 Ind. C«r. 487 (490)= lO 
M.L.T. 391 = (1911) 2 M.W.N. 406; 24M.L.J. 405 (407) = J3 M.L.T. 293= (1913) * 

M.W.N. 307.] 696=10 


Appeal from a decree (1st May 1883) of the High Court (Turner, 

C.J., and Muttusami Ayyar, J.) revei-sing a decree (12th May 1862) of ^ 
A. L. V. Ramanna, Subordinate Judge of Vizagapatam. 

The question raised on this aopeal was whether a zamindar had 
power to determine the tenancy, as held at his will, of a village granted 
as an inam by one of his predecessors to a tenant, through whom the 
present tenants claimed. 


The suit was brought by the appellant against thirty defendants, of 
whom the respondeots were the first eight (the others being interested as 
mortgagees and sub-tenants under the respondents) to recover the village 
of Buradapeta as part of the jiraiti lands of his zamindari, Vizianagaram. 
He also claimed balance of katubadi for the fasli years 1289 and 1290, 
the entire of that for fasli 1291, costs and interest. 


It was alleged, among other defeuces, that the village had been 
granted to the defendant’s ancestor as a permanent inam by the Maha¬ 
raja’s predecessor in the zamindari, and was so held by the present 
tenants. 


Buradapeta was granted in 1811, by the Maharaja of the day, in 
lieu of another village Malliada. which had been granted in 1802 in lieu of 
village Chetauapalli, granted as an inam by the Raja Narayana Gajapathi 
Raz, 1797, to Pidaparti Sitarama Sastri. whose descendants were now 
shareholders in the tenancy of the village Buradapeta, principal defendants 
in this suit, and now respondents. 

On Sitarama s death in 1842 bis sons effected a partition, and mort¬ 
gaged pans of the vjllage to persons styled Durivar on the record, who 
held the mortgaged lands in usufruct till the death in [309] 1845 of 
the Maharaja above-named. He was the present appellant's grandfather. 
On his death the Collector took possession of the zamindari, including 
the lands subject to the inam in question, the succeeding zamindar, 
appellant s father, being absent at Benares. The village remained 
zuft, or attached. In 1850 Appayya Dikshatar, the second son of 
Pidaparti Sitarama, took a lease of it for three years at a rent, execut¬ 
ing a kadapa to tbe Collector, who executed to him a kaul. Afterwards, 
in 1863, the petitions were presented and the documents executed, 
as set forth in their Lordships’ judgment. The appellant succeeding to 
the zamiodari, on the death of his father in 1879, called on the respond¬ 
ents to execute fresh engagements, which they refused to do, with the 
result that notice to quit was given, and the present suit was brought. 
The Subordinate Judge found that, at the permanent seLtlement, the 
village, Buradapeta, was included in the assets of the Vizianagaram zamin- 
dari, the ancestral estate of the plaintiff. He was of opinion that the 
grant of 1811 had come to an end in 1845, when the Collector took 
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possession. The grant of 1863 was, according to his judgment, a new 
grant resumable at will ; and at all events not binding on the plaintiff, 
whose rights were distinct from those of his father, at whose death in 1879 
the c'mse of action accrued. A decree was accordingly made in favour of 
the plaintiff, with costs. This judgment was reversed, on appeal to the 
High Court, by a Divisional Bench. After stating the facts, which are 
repeated in their Lordships’ judgment precisely as stated in that of the 
High Court, the judgment continued thus:—“ The Subordinate Judge 
liolds that the inamdars were not in possession in virtue of their mam 
right from 1853—1363. chat, in 1863 a new grant was made to them and 
that, in view of their pleadings in the mortgage suit, they are not entitled to 
deny that it was a new grant. He also holds that the new grant was resura- 
able at pleasure, that, if it was not so resumable, it was not made for any of 
the purposes recognized by Hindu law and the zamindari regulations as 
rendering it binding on the zamindar’s successors ; and that, if the original 
grant subsisted after 1863, the position of the respondent, similarly to that 
of the Zamorin, entitled him to repudiate grants made by his predecessor, 
unless it was shown that such grants were made for the benefit and 
improvement of the estate. 

" We may deal first with the last reason assigned by the [310] 
Subordinate Judge in support of his decision. The Maharaja is a nobleman 
whose family, prior to the introduction of British rule, no doubt exercised, 
from time to time, certain rights of sovereignty over more or less extensive 
territories. On the introduction of British rule the sovereignty over 
the territory, in which the estate of the Maharaja’s ancestors were. 
situated, paased to the Crown. The difference between the respondent 
and the Zamorin is that the personal law of the former is Hindu 
and the latter Malayalam, and even under the Malayalam law the Zamo¬ 
rin would not he entitled to dispute grants made by his predecessors 
to which, if originally invalid, the holders had acquired a prescriptive 
title. This case falls to be decided in reference to the personal law of the 
parties—that is, the Hindu law and the Common and Statute Law of 
British India. 

“ V.’c may next dispose of the contention that the appellants, in view 
of t!'‘ i pleadings in 1866, have no right to assert that the arrangemeut 
in lb63 was other than they then alleged it to have been. The Subordi¬ 
nate Judge appears to have considered, though he does not say it distinctly, 
that the appellants are estopped from so doing. The allegations made by 
the appellants in 1866 in a suit to which the respondent was not a party, 
may. no doubt, i)e used as evidence of admissions made by the appellants, 
but they do not estop them from asserting as against the rescondent that 
these admissions were inaccurate. We are then at liberty to consider 
what was the real nature of the arrangement in 1863. On this point, 
with all respect for the opinion of the learned Judges who decided the 
Appeal E. A., 22 of 1869, we find ourselves unable to agree with the view 
they expressed. The inams bad been arbitrarily attached as resumable 
in 1845 under a misapprehension of the law. The right of resumption 
was questioned: the revenues of the inams had been applied to satisfy the 
arrears of revenue due on the zamindari, on the understanding that the 
amount appropriated would be repaid if the attachment was released. In 
1853, a temporary concession was made to the inamdars with which they 
were not satisfied ; the village was still held zuft or attached, pending the 
settlement of the dispute, until in 1863 the Maharaja finally came to an 
arrangement with the inamdars. Eeading the petitions and orders together^ 
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iii appears that the ioamdars oa their part offered not indeed to forego 
their olaim on the misappropriated iaoome, but to conseot that it should 
13111 be set off against such gifts as were ordinarily made to noblemen 
in India by their tenants and dependents and to pay an inoreased quit* 
rent, and this surrender of rights asserted by them they offered on condition 
that the grant should be reinstated. 

They subsequently offeivd to pay quit-rent at the rate at which it 
(had been paid from 1853 to 1863, and there can be little doubt this was 
the result of a negotiation. Possibly, the inamdars were influenced to 
offer these terms by r6*9on that a decision, unfavourable to certain grantees 
in the same zamindari, had been then recently pronounced on an erroneous 
view of Regulation XXV of 1802. 

* On the other hand, the late Maharaja, reciting the grant by his 
lather and the attachment of the village and the terms of the adjustment 
at whicn the parties had arrived, accepted the terms offered and directed 
his officer to put tlie zuft lands in possession of the inamdars—in other 
words, to take off the attachment which had so long subsisted, for the 
lands were at the time in the possession of the inamdars or of their 
tenants. It is true that in accordance with a common practice in 
this country, the applications were made by the leading members only 
of the two branches of the family of the original inamdar; but it 
would be unsafe to infer from this circumstance that the right was 
recognised as abiding only in the petitioners, or that it was intended 
that they, and not the other members of their respective families, should 
be benefited. The terms ‘ be bound to obey the orders of the ciroar,’ 
from which the Subordinate Judge infers a tenancy at will, are no more 
than the common words in which a tenant professes his respect for his 
superior lord. 

It is noticedible as suggesting that the zamindar’s agents may 
have had some part in negotiations before the presentation of the first 
petitions in 1863 that both in those petitions and in the Maharaja's orders 
the grant of Buradapeta is expressly declared to have been made after the 
permanent settlement. It has now been sJiown that the grant in 1811 
was but an exchange of lauds for lands granted in February 1802, 
and the grant of 1802 au exchange for lands granted in 1797 and 
1800, so that the right to resume might fairly have been questioned 
even on the view then taken of the Regulation. However this may 
be, it cannot be denied that the parties to tue documents of 1863 intended 
thereby to effect a settlement of the then long-pending dispute, and we 
[312] feel constrained to hold, on the construction of those documents, 
that the arrangement resulted in a confirmation of the original grant, on 
terms more favourable to the zamindar. If, however, the arrangement is 
to be regarded as a new grant, coosbruing the documents in the light of 
surrounding circumstances, we hold that it was intended to be the grant 
of an estate in all respects, save the amount of quit-rent, similar in 
tenure to thtt which had been created by the grant of 1811, namely, a 
tenure in perpetuity. Such au arrangement, made by a Hindu father to 
put an end to a bona fide dispute, would be equally binding on a Hindu 
son, whether the estate of which the land granted formed part was of the 
tenure known as Raj or an ordinary tenure. The appeal must be decreed, 
the decree of the Court of First Instance reversed, and suit dismissed 
with costs." 
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On this appeal, Mr. J. D. Mayne and Mr. G. P. Johnstone, for the appel¬ 
lant. The questions are whether (1) the High Court has taken a correct view 
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1886 of the st<ate of things subsisting between the zamindar and the lessee in 

Feb. 6. 1863 : and whether (2) assuming that view to be correct, and the lease 

- given in 1863 to have been a new transaction, it is binding on the 

Privy present, Maharaja, who was then alive, and whose interest, as a son, 

Council, could not be alienated by his father. The grants of 1792, of 1802, and of 
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1811 were not pious grants; and, as to the first question, the effect both 
of the acts of the parties, and of the proceedings of the revenue officers, 
before J863, was that the estaie granted in 1811 had, in 1863, been 
brought to an end. In 1845 the Collector had taken possession of the 
inam lands and the lease made in 1863 w^as neither by way of com¬ 
promise, nor made in terms of the prior grant It is not to be construed 
as continuing the former grant, and what its words do not involve cannot 
be understood from the circumstances. 


It was made and accepted as a new grant, of a purely voluntary kind, 
for purposes wliich did not give rise to any obligation on the succeeding 
Maharaja to abide by it. So that considering that those who had origi¬ 
nally b«en iuamdars were out of possession between 1845 and 1863, coming 
in at the end of that time after the direct management of the Collector, 
they must have coma in under a title different from their old one. And 
on the part of the case, the point of limitation, or the accrual of a title in 
the zamindar by non-claim in the part of the inamdars, might have [313] 
been taken for the plaintiff. [Their Lordships intimated that this latter 
contention was not now open to the appellant.] Still it may be contended 
that acceptance of the lease, which might have been refused in 1863, 
altered the tenure, the other circumstances also showing that the 
parties had got rid of the grant of 1811, which they treated as non-existent. 
Besides other acts which should estop them from setting up the origioal 
inam, the teoants came in under a right which absolutely contravened 
their old title. They are not now in a possession to set it un. 


As regards the second point, all that the grantor in 1863 was capable 
of transferring could not carry with it the alienation of the intere'^t already, 
under the Mitakshara law, vested in his son. The arrangement of 1863 
is, therefore, not binding on the appellant, besides, on its true constrnction, 
creating no more than a tenancy at will. Reference was made to Madras 
Regulation XXV of 1802, Section 3 —Bilasmoni Dasi v. Baja Sheopersad 
Sin(fh (1). 


The respondents did nob appear. 

On a subsequent day i6th February 1886), their Lordships’ judgment 
was delivered by 

Sir Richahd Couch. —The question in this case is whether the res¬ 
pondents are entitled to hold the village of Buradapeta, in the principality 
of the appellant, as tenants in perpetuity at a rent of Rs. 253-6-7, under 
a grant made by the anpellant’s father in 1863, a suit to recover the village 
having been brought by the appellant on the ground that he had, after 
his father’s death, determined the tenancy by a notice to quit. The facts 
of the case, as proved by the evidence in the suit, are stated in the judg¬ 
ment of the High Court. 

In 1794, Viziaram Raz, zamindar of Vizianagaram, the ancestor of 
the appellant, took up arms against the Government, and was defeated 
and slain at Padmanabham. His son, Narayana Gajapathi, then a youth of 
sixteen years of age, fled to the hills; but in 1797 came in and surrendered 
himself, and, on payment of a heavy fine, was allowed to resume possession 


(1) 9 l.A. 33-8 0. 664. 
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of his raj. Probably, out of his gratitude for his good fortune, Narayana 
Gajapathi at once created several inams in© favour of Brahmans aod his 
dependents. Among others, one Pidaparti Sitarama Sastri, the ancestor of 
the respondents, received in 1797 a lease, expressed in the terms of a 
[814] nious gift, of certain lands at Chetananalli to be held by him and 
his heirs from gHneration to generation, subject to an annual quit rent of 
Bs. 50, and in 1800 the same grantee also received other lands in the same 
village to be held with the Ian Js formerly granted on payment of a quit- 
rent increased by Rs. 100, which was reduced shortly afterwards to the 
extent of Bs. 50. 

In 1.802 the Permanent Settlement was introduced, and the villages 
of Che&anaoalli, Malliada, and Buradapeta, were included in the assets of 
the zamindari. 

Early in 1802 Narayana Gajapathi Raz conferred on Sitarama lands 
in Malliada in lieu of f-ho-'a held by him in Chetanapalli, and in 1811 he 
conferred on him the village of Buradapeta, to be held in lieu of the lands 
in Malliada at a quit-rent of Bs. 45 by the grantee and his heirs from 
generation to generation “for the satisfaction of Sri,” the expression 
usual in cases of pious gift. 

On Sitarama's death, his sons Seshadriand Appayya made a partition 
of the village in March 1842, and, to discharge outstanding debts due by 
the family, each of the brothers made a usufructuary mortgage of his 
share for Rs. 4,000 to the Durivar family. Narayana Gajapathi Raz was 
unable to live within his means, and, on more than one occasion, it was 
necessary for the Government to take charge oi his revenues. Eventually 
be died at Benaies, leaving large debts. 

At that time, owing to a misconception of a provision in the Regula¬ 
tions, which was intended for the security of the land revenue, it was 
believed by some officers that grams made by a zemindar were generally 
resumable by bis successor. 

It appears from Proceedings of the Government, dated SOth January 
1853, that, on receipt of the news of Narayana Gajapathi Raz’s death, 

‘ the Board of Revenue directed the Governor’s Agent, who was in charge 
of the zamindari, to adopt all measures in regard to resumotions of inams 
and shrocriems to which it would be legal and proper for the late Raja’s 
successor to have recourse,” and that the Agent, in anticipation of 
such instructions, had already issued orders for the attachment of 
all lands conferred by the late Raja, subsequently to the Permanent Settle¬ 
ment, whether agraharams (grants made to Brahmans), mokhasas, or 
other inams. It also appears that in 1848 the Agent “ requested 
permission toemnloy the collections derived from the attached lands for 
the liquidation of the public d«bb of the [315] zamindari, and offered 
suggestions for the settlement of the claims of the ousted inamdars,” and 
“ that the Government while considering this money available for the 
purpose agreed with the Board of Revenue that the claims of the parties 
who had been dispossessed called for further inquiry, and only permitted 
the Agent to employ the collections as a present recourse on the distinct 
understanding that the sums appertaining to such of the inams as might 
be eventually restored should be repaid from the zamindar’s treasury.” 
It further appears that it was reported to the Government in 1852 that 
the lands attached in 1845 consisted of 87 villages and 184 detached plots 
bearing a gross assessment of Rs. 83,812, from which sum quit-rents of 
Bs. 6,839 being deducted, a sum of Rs. 76.473 represented the net income 
of which the grantees were deprived. It was also reported that the 
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1886 zamindar wished to resume the whole of the lands attached indiscrimina- 
Feb. 6. tely, and to grant compensation in certain cases by money allowances, 

-and that the collections derived from the attached lands up to the end of 

Privy fasU 1261 (1851-52) amounted to 3 lakhs, of which Rs. 2,40,000 had been 
Council, devoted to the liquidation of the public debt. 

9 M. 307 The condition of the disnossessed mokhasadavs and inamdars, in the 

(P.C.)= opinion of tbe Commissioner for the Northern Circars, Mr. Walter Elliot, 
13 I.A. 32= demanded great consideration, and, while he believed the zamiodar was 
i Sar. P.C.J. empowered, under Regulation XXV of 1802, Section 3, to resume lands 
696=10 alienated by his father, he urged him to deal liberally with the inamdars. 
Ind. Jur. The Governor in Council, in Miijubes of Consultatioo recorded on Mr. 
193 , Elliot’s report, said the Government felt “ themselves bound to express 
their disapproval of resumptions and the substitutions of money allowances 
(except with the full consent of parties interested) when there has been 
long possession such as gives all persons a legal title by prescription. It 
would be an injustice such as they could not sanction where such pre¬ 
scriptive right as is recognized by Hindu law may have been in existence 
by an unquestioned and undisturbed enjoyment for many generations. The 
Governor in Council could not view such resumptions as other than 
a spoliation, which should not be carried out, as interfering with 
the peace of the country for which the Government are responsible.” 
The Governor in Council also expressed doubts as to the soundness of 
Mr. Elliot's opinion as to the effect of Regulation XXV of 1802, Section 3, 
[316] and intimated that the true construction of the Rugulation was 
probably that which has been since adopted by this Committee, namely, 
that it imposed restrictions on alienations only to secure the interests of 
the public revenue, and that the zamindar would have no power to dis¬ 
turb grants otherwise valid, made by his predecessor, or titles to inams 
acquired by prescription. Considering the prompt and liberal settlement 
of the claims of the dispossessed grantees essential to the tranquillitiy of 
the country, and having been informed that the zamindar was willing to 
abide by the opinion of the Government, the Governor in Council desired 
the Commissioner and Special Agent at Vizagapatam to consider them¬ 
selves empowered to use the name and authority of the Government in 
impressing upon him the absolute necessity of at once entering into a 
liberal and just settlement nf all the claims. It was ordered that the 
views entertained by the Government should be communicated to the 
zamindar. 

It appears that in 1850, during the dispossession, Appayya, one of the 
sons of Sitarama, took a lease of Buradapeta for three years at an annual 
rent of Rs. 650. On the termination of this lease, the late Maharaja 
directed his agont to collect from the Buradapeta raiyats tbe quit-rents 
then existing, and a quarter of the gudikattu daul (the entire assessment), 
and payments were made on that footing up to 1863, the village still 
being regarded as attached. The dispute relating to the propriety of the 
resumption was still subsisting, and it seems probable that a settlement 
was delayed by the provision which, in 1847, tbe Government had made 
for the protection of the inamdars, that the income of any inam appro¬ 
priated for the liquidation of arrears of revenue in the zamindari should 
be repaid from the ti'easury of the zamindar on the restoration of the 
inam. 

However this may be, in 1863, the eldest sons of Seshadriand Appayya 
each presented to the late Maharaja a petition respecting the moiety of 
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1:116 village ^hioh had fallen to his branoh of the family in the following 1886 
terms:— fbb. 6. 


“ Darkhast (application) preseoted by Pidaparti Suryanarayana, 
■tbgraharamdar of Buradapeta, alias LakshminarayaDapuram agraharam 
■attached to Yizianagaram thana. 

“ The said village which was granted to my paternal grandfather, 
Pidaparti Sitarama Sastrulu, by Sri Narayana Gajapathi Razu Maharazu- 
lungaru subsequent to tbe settlement, having been [3t7] after (the 
time of) the donor attached by the then Collector, still continues under 
4ittachment. The same not having been as yet released from attachment, 
I have been suffering much. 

” I tberefore humbly submit as follows:— 

‘In the event of Your Highness being graciously pleased to taka all 
the money collected from the said agraharam during its attachment up to 
the end of fasli 1272 on account of your installation and other nazars 
(presents), and to grant me my share of lands in that agraharao) from 
fa^li 1273, I shall pay the katubadi fixed by Your Highness and enjoy 
the remaining income, and be bound by the Circar orders. 

“I. therefore, pray that Your Highness will be graciously pleased to 
restore the said agraharam and protect (me). 

“ 18th July 1863.” 

Upon these petitions, the Maharaja issued an order to each of the 
petitioners which differed only in the amount of the rent. In one, it was 
Rs. 115-3-0 and in the other Rs. 138-3-7, the total rent of the village 
being Es. 263-6-7 instead of Rs. 45 under the grant made in 1811. The 
•order is as follows:— 

“ Buradapeta, alias Lakshminarayanapuram agraharam, attached to 
Vizianagaram thana, which was favoured by our father subsequent to the 
settlement, being under attachment, it was setfled that you should for the 
4^ vruttisof land in your holding in that village pay, out of Rs. 691-3-0, 
'being the gudikattu daul (the entire revenue) thereof, Rs. 115-3-0 inclusive 
of Rs. 22| katubadi in existence nrior to the attachment, and enjoy 
the remaining income, and that the said village should be placed under the 
head of zuft villages. While such state of things continued, you 
submitted to our huzur on the 18th instant, asanad (petition) requesting, 
among other matters, that the land might be restored to you, thesaid amount 
itself being fixed as katubadi, and that you will continue to enjoy the said 
4^ vnibtis of land, paying every year the said katubadi, and be bound by 
the Circar orders. Being moved to show you favour, we have issued orders 
this day to the thana Amin to pat the attached lands in your possession 
from the current fasli 1273, subject to the katubadi of Rs. 115-3-0 (Rupees 
-one hundred and fifteen and annas three). You shall accordingly take 
possession, pay thesaid katubadi of Rs. 115-3-0 duly every year, and be 
■bound by the Circar orders.” 

Thereupon each of the petitioners executed sanads engaging [318] to 
pay the rent and ■“ act up to the orders of the Circar,” and they were put 
in possession of the village. 

The Maharaja died in 1879, and was succeeded by the appellant. In 
1881 the apnellant called on the respondents to execute fresh engagements, 
undertaking to pay such rent as he might fix, and on their refusal notice 
was given them to quit the village on the Ist July 1881, which they 
:refue^ to do. 

Before stating their opinion on the main question, their Lord- 
'Ships will dispose of another question which was raised. In 1866 the 


Privy 

Council. 

g M. 307 
(P.C.)- 
13 1 . A. 32 = 
4 Sar. P.C.J. 
606 = 10 
Ind. Jar. 
193. 


617 



1886 

FEB. 0. 

Privy 

Council. 

9 U. 307 
(P.C.i = 

13 I. A 32 = 
4 Sap. P.C J. 
696 = 10 
Ind. Jar. 
193. 


9 Mad. 319 Indian decisions, new series [YoL 

Durivar mortgagees sued the inamdars to enforce the mortgages executed 
in 1845. The inamdars pleaded that the mortgaged lands having been 
resumed in 1845 by the Collector, the original right possessed by 
them therein and the mortgage lien of the plaintiffs thereon had ceased 
to exist. The suit was dismissed hy the First Court, and their decree was 
affirmed on appeal. As the Maharaja was not a party to the suit, this 
plea does not operate as ao estopoel, but is only an admission and not 
conclusive. This was so held in the present suit by the High Court, 
which then proceeded to consider the real nature of the arrangement in 
1863. and held that it resulted in a confirmation of the original grant on 
terms more favourable to the zamiudar, that if the arrangement was to be- 
regarded as a new grant, it was intended to b) the grant of an esiaie in ail 
respects, save the amount of quit-rent similar in tenure to that which 
had been created by the grant of 1811, namely, a t mire in perpetuity. 

Their Lordships think the latter is tne correct view, but tbe differ¬ 
ence is not material in this suit, where the question is whether the 
tenancy could be determined by the notice to quit. The circumstances 
under which the applications to tbe Maharaja and his reply were made 
are to be considered. He was, doubtless, aware of opinion of tbe Govern¬ 
ment. The inamdars had not relinquished th^ir rights under the grant 
of 1811. The effect of the attachment in 1845, and the subsequent 
transactions was at least doubtful, aod the inamdars had a claim to 
have the collections repaid to them from the zamindar’s treasury. In 
tbe application to the Maharaja, the applicant is described as agraha- 
ramdar of Buradapeta, and it is proposed that the Mahnraja shall 
take all the money collected during the attac’nment on account of his 
installation and other presents. It is prayed that he will be pleased 
to restore the said agraharam. This meant more than becoming L319] 
yearly tenants, and when the Maharaja replied that they were to take 
possession, and ordered it to be given to them, he, in their Lordships* 
opinion, intended that they should hold the agraharam at the increased 
rent, in the same manner as they had done before tbe attachment. And 
it was admitced by the appellant’s counsel that the Maharaja had power- 
to do this. Their Lordships will, therefore, humbly advise Her Majesty 
to dismiss the appeal, and to afBim the decree of the High Court dis* 
missing the suit. 

Solicitor for the appellant: B. T. Tasker. 


9 M. 319. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Muttusami Ayyar. 

Gompertz (Plaintiff), Appellant v. GoldinghaM -aND OTHERS 
(Defendants Nos. 1, 2, 4, 7 and 8), Bespondentsf 
[14th and 26tih January, 1886.] 

Club ^Ex^^idsion of member by committee —Audi alteram partem. 

G, having been expelled from a club by the committee on the gr'>und that he- 
bad publifched a certain pamphlet which was considered to be a libel by the com- 
Duttt^e, sued the members of tbe committee for oamages and to have bis nam^ 
replaced on the list of members. It was proved that, in considering G’a condncfi. 

• Appeal No. 82 of 1885. 
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with reference to the publication of tfcp Damohlft, the roratuiUeo tonic into con¬ 
sideration oert-ain letlers which G had written co certain members cf tho 
committee and that bis expulsion was partly for printing the pamphlet and 
partly for writing the letters; 

Held, that as the decision of thecommiticc was arrived at bona fide, the Court 
bad no right to decide wbotbor the pamphlet was or was not a libel. 

Held, further, that as G had no opportunity for defendiog himself on the 
charge of writing the letters, his expnlston was illegal. 

[Appr., 23 B. 122 (129) ; R., 11 B. 534 (536); 24 B. 13 (22) ; 10 M. 133 (144).] 
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Appeal from the decree of W. F. Grahame, Acting District Judge of 
Cuddapah, in Suit No. 12 of 1884. 

The plaintiff sued the defendants for Rs. 500 damages for removing 
his name from the list of members of the Bellary Club, and to obtain an 
order that his name should be restored to the said list. 

The defendants were the committee of management of the club. 

[320] Defendants 2—7 pleaded, ivter alio, that the plaintiff was 
expelled from the club for publishing and circulating, in the form of a 
printed pamphlet, correspondence between himself and the committee, 
prefaced by remarks of a very objectionable character, such cooduct being, 
in the opinion of the committee, calculated to disturb the order and 
harmony of the club and injurious to its interests and cha»acter. 

The suit was dismissed with costs. 

Plaintiff appealed. 

The facts necessary for the purpose of this report appear from the 
judgment of the Court (Collins, C.J., and Mutiusami Ayvak, J.) 

Mr. Norton, for appellant. 

Mr. Branson, for respondents. 


JUDGMENT. 

Judgment was delivered by 

Collins, C. J. —After setting out. the evidence in detail, the judg¬ 
ment proceeded as follows:— 

At the bearing of this appeal, the counsel for the appellant abandoned 
the appellant’s claim for damages and abandoned also the third, fourth and 
sixth grounds of appeal, and he rested his contention that this appeal 
ought to be allowe-j on four grounds— 

(1) That the committee which expelled him from the club was not 

duly constituted as directed by Rule V. 

(2) That the action of the committee was illegal and without 

reasonable and probable cause and otherwise than bona fide. 

(3) That the appellant had no opportunity of explaining his conduct. 

(4) That the committee expell^ him, not for printing and publishing 

the pamphlet only, but for printing and publishing the pam- 
phlec and for writing the letters of the 13th February to Major 
Chard and Colonel Smith. 

liule 6, Section 1, provided that the affairs of the club shall be managed 
by a committee of seven members, to be elected as vacancies occur, or an¬ 
nually at a general meeting held on the third Friday in February. Section 4 
provides that immediately on a vacancy occurring in the committee, a 
general meeting shall be called by the Secretary to elect a fresh member, 
fading the two sections together, we cannot say that the words in Sec¬ 
tion 1 may not bear the construction suggested for the respondents that 
the words “ or annually at a general meeting held on the third Friday 
[821] in February ” suggest .only an alternative. It must also be noted 
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that there is uo provision made for the re-election of out-going members as is 
usually the case when an annual election is made compulsory. Further¬ 
more, the practice of the club has been in accordance with that construction, 
aud, as the words are capable of bearing it, it must be accepted as the 
true construction. The fiist contention therefore cannot be supported. 
We have now to consider the other objections taken by the appellant, 
and it must be borne in mind that we have no right to sic as a Court 
of Appeal upon the decision of the members of a club duly assembled. 
We refrain from passing any opinion whether or not the preface of the 
pimphlet contained a libel. If two-thirds of the committee came 
honestly to the conclusion that the publication and circulation of that 
pamphlet was injurious to tbe character of the club or likely to disturb 
the harmony of the club, they had the power to decide whether the offen¬ 
der, i.e., the publisher and circulator of that pamphlet, merited expulsion, 
and we are far from sayiug that it is impossible that reasonable men 
could I ot come to the conclusion at which the committee arrived in this 
case, and we have no doubt that they acted as they believed in the 
interest of the club and in perfect good faith. But before they could expel 
they must bear the accused. “No proceeding,” says Lord Denman in 
the case of Innes v. Wylie (1), “ in the nature of a judicial proceeding can 
be valid unless the party charged is told he is so charged, is called on to 
answer the charge, and is warned of the consequences of refusing to do 


The late Chief Baron Kelly, in Wood v, Woad (2), lays down this 
rule of law thus: "The comrairtee are bound in the exercise of their 
functions by the rule expi'essed in the maxim aiidi alteram partem that no 
man shall be condemned to consequences re^^ulting from alleged miscon¬ 
duct unheard and without having the opportunity of making his defence." 
This rule is not confined to strictly legal tribunals but is applicable 
to every tribunal or body of persons invested with authority to adjudi¬ 
cate " imon matters involving civil consequences to individuals." And, 
again, in Daivkins v. Antrobus (3), Brett. L.J., says: “If a decision 
is come to depriving a gentleman of his position on such a charge [322] 
as must be made out here, viz., that he has been guilty of conduct 
injurious to the character and interests of the club, in my opinion there 
would be a denial of natural justice if a decision was come to without 
his having an opportunity of being heard.” We are of opinion chat 
Mr. Gompertz had ample notice of the charge made against him with 
regard to publishing and circulating the pamphlet. The proceedings at the 
meeting of the 23rd February 1884 made it clear to him that if he did not 
retract the statements contained in the pamphlet and apologise for the 
circulation of the same, the committee of the club would take action under 
R'de 6- There is also his statement to the Honorary Secretary that if he felt 
an apology was n’?cessary, he wou'd submit it to the Committee the follow¬ 
ing day. He Hid write a letmr, dated ‘24th February 1884, which the com¬ 
mittee decided to he iusuflScient. He had also the letter of the 25th 
Fabruarv 18S4 from the committee, which tells him in express terms that 
unless he retracts the libellous insinuations contained in the printed pam¬ 
phlet, and apologis-^s for having made and circulated the same, his name will 
be removed from the club. He takes no notice of this communication 
and his name is accordingly removed. We are therefore of opinion 
tliat he had ample notice that the committee of the club objected to the 


(1) 1 G. & K. 263. 


(i) L.R. 9 Ex. 196. 
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publication of the pamphlet in question, and that if he did not withdraw 
the statement and apologise, they would exercise the powers conferred on 
them by the club under Rule 6. Mr. Gompertz says that he seat no 
answer to the letter from the committee, of the 25th February, because he 
thought that letter was extremely insolent and that silent contempt was the 
only possible reply. But it is urged that the appellant was not expelled for 
publishing and circulating the pamphlet only. It is said that the letter to 
Major Chard from the appellant, dated 15bh February 1884, and also die 
letter to Colonel Smith, of the same date, had a great effect on the minds 
of the Committee and contributed materially to plaintiif's expulsion, and 
that appellant had no notice of that fact and was never called upon to 
explain or to withdraw those letters. We find that on tiie 18th February 
1884 the committee were considering two grounds of complaint against 
appellant—his conduct in relation to the letter put in by Major Chard 
complaining of the “gross rudeness" on the part of tlie Honorary Secretary, 
and also Mr. Gompertz’s libel contained in the printed pamplilnt. 

[323] Mr. Goodrich, a member of the committee, says in his evidence 
that the letter written by plaintiff to Major Chard (Exhibit I) was a part of 
the whole case and was taken into consideration io dealing with appellant’s 
conduct all through; “we considered on the 25th February that it any 
single member of the club persisted in any line of conduct whan called upon 
to abandon that line of conduct by almost every other member present at 
the General Meeting of the club, his membership cannot conduce to the 
harmony of the institution." The effect of the appellant’s letter to 
Colonel Smith was apparently very unfavourable to the appellant, for 
Colonel Smith says: “ I see the paper shown me (b)ie pamphlet). I 
received a similar one on my returnfrom the camp of exercise on the 19th 
February this year. I received a letter from plaintiff along with this 
paper. I tore up the letter and the paper, as I thought it was such a 
damned piece of impertinence in the gentleman who sent it to me. I recol¬ 
lect I was addressed as then being a member of the committee. I do not re¬ 
collect the contents of the letter. I tbought it to be a piece of impertinence. 
The letter was impertinent in addressing me in that manner in con¬ 
nection with the pamphlet as regards the affairs of the club. The 
impression that the letter and pamphlet were calculated to p'^oduce on 
me was most unfavourable as regards the plaintiff’s conduct in the first 
instance. 1 see Exhibit I. This is the letter to Major Chard. The 
committee took the letter into consideration before tne General Meet¬ 
ing." And Major Chard says, in his evidence, “ we took into consideration 
the libellous language especially in the preamble of this the appellant’s 
pamphlet and in the letter addressed to me, and the two opportunities 
we had given him to retract and acologise," Major Chard was then 
asked what was the purpose of the letter, and the auswer was to 
influence him as a member of the committee. “ I consider (he says) the 
whole of plaintiff’s conduct as against preserving the harmony of the 
club. The committee expelled the plaintiff after due consideration of the 
plaintiff’s conduct,” Surely the appellant ought to have been told the effect 
these letters were having upon tbe mind of some at least of the members 
of the committee. Tbe evidence of these three gentlemen makes it clear 
to us that the acpellant was expelled partly for pi-inting and circulating 
the pamphlet and partly for writing these letters to Major Chard and Colonel 
Smith, and there is no evidence to show that his attention was directed to 
[324] Anything but the pamphlet. The learned counsel for the respond¬ 
ents drew our attention to the fact that the appellant knew that his letter 
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to Major Chard was laid before the committee, but that is not enough. 
Now, bearing in mind tlie rule of law S3 clearly laid down in Innes v. 
Wylie (1) by Lord Denman, C. J., and in Wood v. Wood (2) by Kelly, C. B., 
we have come to the conclu«>ion that the apoellant had no oppor¬ 
tunity of defending himself against tnis particular charge. Indeed, as 
far as we can judge, he did not know that the writing of these letters was 
a part of the cnarae against him. We believe that the committee were 
acting accor lina to the best of their judgment, but they have made a 
mistake, and they have expelled the appellant from the Bellary Club 
partly on a charge which, if they had considered the matter, they would 
have found had never been brought to the appellant’s notice. Upon this 
ground and this ground alone, we are of oninion that the apoellant is 
entitled to succe=5d in his appeal. We therefore reverse the decision of 
the Low^r Court and declare that the appellant was wrongfully expelled 
by the defendants, and we order the defendants to restore his name to the 
list of members of the Bellary Club. 

We have now to consider the question of costs, and we bear in mind 
that the third ooint taken by the counsel for the appellant and the only 
point on which he succeeds was taken for the fir.st time at the hearing of 
this appeal. It does not seem to have been brought to the notice of the 
Officiating District Judge. We think it rignt under all the circumstances 
of the case to order that each party pay their own costs in the District 
Court;, but, as r<he apoellant has succeeded in the aopeal, we give him the 
costs of the appeal. 


9 H. 325. 

[325] APPELLATE CIVIL. 

Before Mr. Justice Brandt and Mr. Justice Parker. 

KUMARASAMI {Plai)Uiff), Appellant V. SUBBARAYA AND OTHERS 
{Defe7idants), Respondents.* L22nd and 30th March, 1886.] 

Will — Construction— Trust — Uncertainty. 

A Hindu by his will, after appointing certain persons executors for the purpose 
of mauiging his esta^^e after his det^h. gave them the ^ollo «ing dicectioas : — 

“ You should give my brothers, their wives and children, according to your 
wishes ” : 

Held, that no trust was created by these words. 

Appeal from the decree of Kernan, J., in civil suit No. 70 of 1884. 
The facts are fully set out in the judgments of the Court (BraNDT and 
Parker, JJ.). 

Mr. Grant, for appellant. 

The Acting Advocate-General (Hon. Mr. Shephard], for respondents 
Nos. 3 and 4. 

Mr. Branson, for respondent No. 6. 

Mr. Shaw, for respondent No. 7. 

JUDGMENT. 

Parker, J.—The plaintiffs are two of the brothers of the late 
Krishnasami Mudali, who died on 21st September 1882. His executors 

• Appeal No. 25 of 1885. 

(1) 1 C. & K. 263. (2) L.R. 9 Ex. 196. 
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having renoimoed their office by a deed, dated 24fch March 1883, adminis¬ 
tration with the will annexed was, with the plaintiff’s consent, granted 
to the defendant No. 1 in British Burmah. The will bears date llbh 
September 1882, and the present suit is brought by the plaintiffs to have 
the trusts of the will carried out under the direction of the Court. 

Tlie testator made several bequests by his will and gave several 
directions as to his property, but there was uo bequest to the executors, 
nor did rhey tflko any benefit under the will. The clause in the will 
which has led to the present litigation runs as followsYou should 
“ give my brothers Kumarasami Mudaliar. Subbaraya Mudaliar, and 
"I Vyapuri^ Mudaliar, tlieir wives and [326] (sons) children according to 
your wishes. You should defray the expenses of the marriages of 
II Ramasami Mudaliar’s four daughters. You should pay for the education, 
&c., of the aforesaid person’s two sons what may be required.” 

The learned Judge (Kernan, J.) held that as regards the residue of 
the estate after provision made for the marriage of Eamasami's four 
daughters and the education of his two sons, a trust was created by the 
will for the three brothers of the deceased (plaintiffs Nos. I and 2 and 
defendant No. 1) and their wives and sons, and therefore declared them 
entitled to one-third each, but subject nevertheless to plaintiff No. 1, r.o 
pay one-third of his share to his son and one-sixth to his wife ; and subject 
as to defendant No. 1, to pay one-third of his share to his son. Plaintiff 
No. 2 being unmarried, was declared entitled lo one-third absolutely. 

The appeal against this decree is preferred by the plaintiff No. 1. It 
is contended for him by Mr. Grant that no precatory trust was created 
by the will; triaC the clause as to the gift to the three brothers, their 
wives and sons was void for uncertainty, and that the Court should have 
held there was an intestacy as regards the residue of the estate ; and chat 
even if there were a trust, the Court should have followed, in making the 
distribution, the principles of Hindu and not of English law, and divided the 
property equally among the three brothers for the benefit of whom and of 
their Hindu families the bequest was intended. 

The Advocate-General for the wife and son of plaintiff No. 1 contend¬ 
ed that the words were sufiicientlv definite to create a trust, and that 
English princioles of distribution wouM apply even though Section 179 
of the Indian Succession Act was not applicable. Though his clients did 
not appeal, they might, he urged, have been entitled to share equally all 
round, although tlie learned Judge had ordered distribution per stirpes. 

Mr. Branson and Mr. Shaw for the two minor sons of the late 
Ramasami supported the contention of plaintiff No. 1 that there was an 
intestacy as to the residue of the estate, but urged that in that case they 
were entitled to share as the representatives of a deceased brother as weil 
as the three surviving brothers of Kri^hnasami. 

It appears to me that the words ' You should give.accord¬ 

ing to your wishes ’’ are not sufficiently imperative and too [327] 
uncertain and general to create an implied trust. The words express a 
wish only and not a command, and though they indicate the objects 
intended for the testator’s benevolence, they are uncertain both as to the 
property and the way in which it shall go. (VuJe Lewin on Trusts 
7th Ed., Chapter VIII, Section 2, and notes.) 

_ As the words stand, the only persons who could exercise the power 
given by this general direction are the executors named by the will; but 

exercised it, and they have renounced the only character in 
which it was competent for them to exercise it. {Vide Williams on 
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Executors and Administrators, Vol. I, page 290.) In such a case the 
Court will not take upoo itself to execute the power (Keates y. Burton) (1). 
I would not attach importance to the omission of the will to bequeath the 
residue of the estate to the executors, for the same formalities cannot be 
looked for in a Hindu as in an English will. Had the executors proved, 
the estate would have vested in them, and they could have exercised the 
power. But they have not choseo to act, and the Court cannot act unless 
the power is coupled with a trust {Broivn v. Higgs) (2), and a trust is not 
created unless the words are imperative and the subject and objects are 
certain (Knight v. Knight) (3). Even had the estate been bequeHthed to 
the executors and vested in them on probate, it seams very doubtful 
whether these words could have been construed as creating a trust for the 
benefit of the three brothers of the testator and their families over the 
whole of the residue of the estate (Mussoorie Bank v. Raynor) (4). If the 
words communicate a mere discretion no trust will arise (Lewin, 7th Ed., 
Chauter VIII, Section 2 (7) and notes), and in this ca-^e there is nothing 
whatever to show what would iiave been a sufficient compliance with the 
direction. 

With all deference therefore to the learned Judge, I am of opinion 
that no trust is created by the words “ You should give my brothers . . 

.their wives and sons according to your wishes and that there 

is consequently an intestacy as regards the residue of Krishnasami's estate 
after the other directions of the will have been complied with. 

The other directions of the decree, save as to costs, should be [328] 
confirmed and the costs of this appeal and of the suit should, I think, be 
paid out of the estate. 

Brandt, J.—The material portions of the will made by M. I. Krish- 
nasami Mudalion the 12th April 1879 areas follows: “I have appointed,” 
three persons named. “ executors for the purpose of conducting matters 
after my death according to what is mentioned hereunder in regard to 
all my self-acquired moveable and immoveable property.” 

“ With the income from mv landed property, food (boiled rice) should 
be given to ten persons daily in Kodumbaukum garden I should be buried 
in the said garden.” 

“One day’s Oobhayam or service in the year shall be performed 
during the Aruoachala Bswarar’s Covil Vasanbha Ootchavara in the place 
adjoining Chengah Bazaar within one hundred rupees.” 

“ You should give my brothers Kumarasami Mudaliar, Subbaraya 
Mudaliar, and Vyapuri Mudaliar, their wives and (sons) children accord¬ 
ing to your wishes. You should defray the expenses of the marriages of 
Ramasarai Mudaliar’s four daughters. You should pay for the education, 
&c., of the aforesaid person’s two sons what may be required.” 

Rewards shall be given to servants, &c., according to what is men¬ 
tioned in the list annexed hereto. The debts due to me shall be collected 
and recovered, and the debts due by me shall be paid off.” 

“ In this manner do I write and leave the will, while in the 
enjoyment of good memory and in the presence of witnesses mentioned 
herein.” 

The executors having disclaimed probate of the will, did not exercise 
the powers given under the will, and letters of administration with copy of 
the will annexed were granted by this Court to the two plaintiffs and 
defendant No. I on the 7th January 1884; and the present suit was 

(1) 14 Yea. 434. (2) 8 Yes. 561 (569;. (3) 3 Beav. 148. (4) 4 A. 600. 
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. broi^ht by the plaintiffa. who prayed that the estate of the testator and 
the trusts of the will be administared by this Court, and the rights of the 
plamtifts and defendants bea><certained and decl ired, and for the taking of 
accounts, appointment of a receiver, &c. 

The learned Judge (Keenan, J.) before whom the question which 
we are now called to consider, came for disposal, held that [329] tl)e 
executors having renounced and not exercised the powers given to them 
by the will, could nob exercise the power given to them only as executors, 
though specially named as executors,—the power, tha^ is to say, appearing 
to be expressed m the clause of the will “ you should give mv brothers 
..... their wives and children according to your wishes ; ” but that a 
trust must bo held to have been created by this clause in the will for the 
three brothers of the deceased and their wives and sons, and that the 
Court should carry out that trust. 

^ The learned Judge then declared that the said three brothers, their 
wives and sons are enabled to the residue of the estate (af-er providing 
for the legacies, charities, debts, &c.); and ordered th it the said residue 
be divided mbo three shares, one of which plaintiff No. 1. Knmarasami, 
was to take subject to his giving or paying to his son, defendant No. 3,’ 
one-third ot such one-third share, and fo his wife, defendant No. 2, one- 
sixth of such third share; Vyauuri, defendant No. 1, to take one-third 
subject bo his giving or paying to his son Krishnasami, defendant No. 4 

one-third ot such one-third share ; and plaintiff No. 2. Subbaraya, a one- 
third share. 

*u preferred on the grounds that it should have been held 

that the clause in the will in respe.;t of which the said order was made 

should have been hold void for uncertainty, and that no trust was created 
thereby, that tuere was a mere direction to exocut^rs to act according as 

they please 1; and that iha persons named as executors having failed bo 

act etteet cannot be given to the direction, and that the Court shouM hive 
held that bhs testator died intestate as to tbe residue of his estate, and 
that the residue devolved on his heirs : that even if it be held that a trust 
was created to which the Court should give effect, regard should have 
been had not to the manner in which accor ling to English law or rules 
of equity distribution might have been made, but to the probable wishes 
and intentions of tbe t 0 s:ator and with reference to the Hindu Uw by 
which the latter was governed. 

-Kir advantage of hearing the case ably argued by 

^ appeUant, by the Acting A ivocate-General for the defend¬ 

ants Nos. 2 and 3 (third and fourth respondents), by Mr. Branson for 
defendant No. 6 (sixth respondent), and by Mr. Shaw for defendant No 6 
(seventh respondent.) 

I am of opinion that the terms of the disputed clause in the will 

are as regards the words of recommendation usel nob such as [330] can 

be held to be imperative, and that they are coo uncertain both as regards 

the subject and the objects of the recommendation or wish to be con- 
strued as a trust. 

It cannot be said that there is certainty even as regards the objects of 
the recommendation, for it might or might not have been a sufficient com- 
p la-Doe with the intention of the testator if some provision had been made 
lor the testator’s brothers, or for one or more of them, or for the wives 

children only, or for one or more 

01 tnem, the words of recommendation are of the loosest description 
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But there is still greater uncertainty as to the subject. The ^sputed 
clause occurs at the comTnencement of the will; there is no direction first 
to provide for snecified charges and to pay specified legacies and to dis¬ 
pose of the residue according to discretion, among a class of persons or 
persons sufficiently indicated; and it appears to me to be a case in which 
a mere discretionary power was given, which in the absence of mala fides 
on tlie part of the executors, a Court would not have compelled the exe¬ 
cutors to exercise {Brown v. (1), and that the words in dispute did 

not create a power in the nature of a trust. 

The executors “ did not exercise the power, but renounced the only 
character in which it was competent to exercise it,” iKeates v. Burton) (2), 
and even if it were open to the Court to give effect to the clause in 
dispute, the Court would, in my opinion, do w’ell not to attempt to execute 
a power or a trust of such a character as this. 

I think further that if the Court had to execute such a trust, it should 
have regard rather to what may have been the nresumed wishes and 
intention of the testator than to apnly princioles which would be adopted 
if the rule to be followed were the rule of English law or equity ; and if 
the English law were applicable all the class would take equally, which 
rule has not been here followed in its integrity. And I am of opinion that 
there was in fact an intestacy, and that in any case we could not better 
follow what may be taken to have been the intention and wishes of the 
testator tlian by treating this as a case of intestacy, in respect of the 
residue of the estate. 

Ig has been well pub by the learned counsel for the apuellant [331] 
that the testator could hax'dly have contemplated a distribution, which it 
may be assumed was intended in the first place for the benefit of his bro¬ 
thers, the result of which is to give an absolute estate in respect of a very 
considerable portion thereof to the widows of two of those brothers. A 
distribution under which the brothers would have taken equal shares 
would have been to that extent provision for the widows and children. 
There is moreover very considerable force in the argument that the 
Legislature expressly refrained from making applicable to Hindus the 
provisions of Section 77 of the Succession Act, and the following sections. 
The Privy Council case (3) is authority for the prooosicion “that the 
words of gift used by the testator must be such that the Court finds 
them to bo imperative on the first taker of the property, and that the 
subject of the gift over must be certain and well defined.” In mv opinion 
neither of these conditions exist in the present case. Their Lordships 
further expressed an opinion that “the current of decisions now prevalent 
for many years in the Court of Chancery shows that the doctrine of pr©' 
catory trusts is not to be extended.” 

On the whole, and with all deference to the learned Judge from whose 
decision this appeal lies, I am of opinion that the testator must be held to 
have died intestate in respect of the residue of his estate now in dispute ; 
and that the decree should be amended accordingly ; and that in other 
respects, and as to reference bo bake an account except in respect of 
in the original suit from decree in which this appeal is preferred, it should 
be confirmesi, and that the costs in tbe original suit and in this appeal also 
be paid out of the estate. 


U) 8 Ves. 569. 


(2) 14 Ves. 437. 
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SoUoitora for appellant: Grant Laing. 

Solioibora for respond-anfcs Nos. 3 and 4 Branson it- Branson. 
bohoitors for responien-; No. 6 : Grant d Laing. 

SoUoitors for respoodanb No. 7 : Grant d Short 


9 M. 332. 

[332] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Parker. 


Velh Pertya Mira Ravdthan {Petitioner) o. Moidin Padsha 

Ravuthan and another {Respondents).* 

[19th and 27th February. 1886.] 

Bent Recover!/ Act, Sections 35. IQ—Gioil Procedure Code, Sections 4, 622. 

A .ala of the teoaots’ interest in certain I wd having taken place under 

SeotioQs 39 and 40 of the Rent Recovery Ait. the Deputy Co'hctor refused to 

is^ueasale certificate to thepu-cat^er on the ground that tho sale had been 
irregularly cooducte i : 

HcM that under Section 35 of the Rmt Rjcovjfy Acs the Picchaaer vvas 
entitled to a sale certificate. toe pirooaaer was 

Held, further, that the High Ciuct had no power to revise the proceeding? of 
toe Deputy Collector under Section 622 of the Code of Civil Procedure ^ 
[P., 16 M. 451 (452) ; 17 M. 298 (299).] 

n j application to the High Court under Section 622 of the 

Code of Civil Procedure. 

The facts necessary (or the pur,)ose of this report aopear from the 
judgment of the Court (CoLLiNS, O.J., and Parker, J.). ‘ 

Krishna Rau&ud Appadorai Ayyar, for petitioner. 

Hon. Subramanya Ayyar aud Ramachandra Rau Saheb for raa- 
pondonfcs. ’ 

JUDGMENT. 

In this case the tenants’ intorest in certain lands was brought to sale 
under Sections 39 and 40 of the Rent Recovery Act. The petitioner 
became Uie aucbion-purenaser and paid up the purchase-money, but the 
Deputy Collector afterwards refused co allow fchi usual sale-certihcate 
under Section 35 to be issued to him. on the ground that certain irre'^ula- 
rifcies m the procedure had bsen brought to light. The Deputy Collector 
thereupon on May 20bh 1384, pissed an order by which he purported to 
set aside the sale and decreed ” th it it was invalid. 

The petitioner presented appeals both to the District Court and after¬ 
wards to the CoUeobor, hut both appeals were rejected for want of jurisdic¬ 
tion. Ids nob now contended tha these orders [333] were not right 
but the petitioner prays that the High Court will exercise its powers of 
revi^on unler Section 622 of the Code of Civil Procedure, and set aside 

Collector’s order of May 20th, 1834. as made without juris- 

Thera is no provision in the Rent Recovery Act which enables a 
Lollecbor to sat aside a sale once comole-,ed, and Section 35 is imperative 
that a sale-certificate shall be given to r.he purchaser. 

The tenants’ reme iy, if any, under the Rent Recovery Act was 
restricted to a suit for damages under Sec -.ion 49, ani the Deputy OoUe^or 

• Civil Revision Petition 276 ol 1865. ' 

627 


1886 

MABOH 30. 


Appel¬ 

late 

Civil. 


9 M. 82S« 



9 Mad. 334 Indian decisions, new series [YoL 


1886 

Feb. 27. 

Appel¬ 

late 

Civil. 

9 M. 332. 


clearly assumed a jurisdiction not vested in him by law when he decreed 
the cancelment of the sale. 

The question remains whether the order of May 20th, 1884, is amen¬ 
able to revision by the High Court under Section 622 of the Code of Civil 
Procedure. It may be conceded that the Deputy Collector purported to act 
“as a Revenue Court,” and in so acting, assumed a jurisdiction not vested 
in him by law. But Section 4 of the Code of Civil Procedure enacts that, 
save as provided in the second paragraph of Section 3, nothing in the Code 
shall affect any law passed by a local Government prescribing a special 
procedure for suits between landholders and their tenants. The Rent 
Recovery Act (Madras Act VIII of 1865) is such a law, and it follows that 
the special revisional powers given to the High Court in Section 622 will 
not affect the provisions of Madras Act VIII of 1865. Section 76 of the 
latter Act enacts that “ in proceedings under that Act ” no judgment of a 
Collector or order in execution shall be liable to revision otherwise than 
by appeal to the Zila Court; and although ihe Deputy Collector’s proceed¬ 
ings were not strictly speaking “ proceedings under the Act," but rather 
“ proceedings taken under colour of the Act ” (for which a suit for damages 
might be brought under Section 49), that circumstance alone will not 
give a jurisdiction which Section 4 of the Code of Civil Procedure was 
designed to exclude. 

The remedy is by suit in the ordinary Courts and we must dismiss 
this petition with costs. 


9 M. 334. 

[334] APPELLATE CIVIL. 

Before Mr. Justice Brandt and Mr. Justice Parker. 

SUNDARAM AND ANOTHER [Representatives of Defendants 
Nos. 45 and 46), Appellants v. Sankara {Pliintiff}, Respondent.* 

[22nd March and 5th April, 1886.] 

Civil Procedure Code, Section ^O'i—Receiver-^Powers—Limitation—Cav^e of action. 

A zamiodari was attached in execution of certain decrees against the zamindsr, 
and the plaiutil! was appointed roceiver with fall p iwers, under Section 503 of 
the Code of Civil Procedure, to m^nuge ibe zamindari. Before the appointment 
of the receiver, tbe zamiodar h>td expended certain sums at the defendants’ 
requeat to repair a tank for the irrigation of'lands UeM by them in common with 
him. This suit was brought to recover the sums so expended. 

It was objected that the receiver could not maintain the suit on the ground 
that the sum sued for was neither the subject of a suit against the zamindaf 
nor property attached in execution of a decree against him ; 

Held, that the receiver could maintain the suit. 

It was also contended that the suit, whether viewed as one for contribution or 
upon a contract, was barred by limitation in respect ofall payments made by 
the zamiodar more than three years belore the suit; and further that the receiver 
could only sue the defendants severally for their proportionate shares of the sum 
claimed. 

Beld, that the suit being for work and labour done at their request was nob 
barred by limitation, and that the defendants were jointly and severally liable 
for the sum sued for. 

[Appr., 84 0. 1305 = 5 C.L.J. 270(281).] 


* Appeal 33 of 1865. 
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T 1 from the decree of C. Bamaohandra Ayyar, SubordiData 

Judge of Madura (East), in suit No. 5 of 1884 

The facts of the oase are set out in the judgments of the Court 

(Brandt and Parker. JJ.), 

Bhashyam Ayynngar, for appellants. 

Hon. Subramayuja Ayyar, for respondent. 

JUDGMENTS. 

Brandt. J.— This suit was inscitutelby the r6!Je!verof the Sivaganga 
zamindari. The re reiver was aupoinfce 1 on che 9ch March 1882; the 
zammdari wa-^ attached in January 1881 in execution of originarsuit 
35 of 1879, and the plaintiff was [335] aMpointed receiver of the nroperty 

under attachment, with full pjwsrs under Section 503, Civil Procedure 
Code. 

The suit was instituted on the 25th January 1884. 

The defendants are the proprietors of, or sharers in, a dharmasanam 
(inaml vdlage, Vembathur. in the zamindari; the inam is held in 128 
shares, of which 109 and a fraction belong to the defendants, and the 
remaiDiDg 18 and a fraobion belong to the zimindar, by purchase The 
village of Vembathur is irrigated fr.im a kanmoi or tank in the zamindari 
ayyan village, Kalhuraoi; this tank receives its supply from the Vaigai 
river by means of a channel; and from the tank an 'ayyan zamindari 
village, as well as the dsfendaniis’ dharmasanam village, receives its 
fiupplv, the w.iter passing to the former through 6ve sluices, and to the 
latter through two sluices. The zaraindar, as such, is eotitled only bo 
collect poruopu (a light assessment) on the inam lands. 

There appears to be no question that the inamdars are entitled to the 
water flowing through the two sluices, which irrigate about the same 
quantity of lands as the other five sluices. 

The plaintiff’s case is that, owing to heavy floods in 1877, the plaint 
kanmoL or tank and the channel that supplies it ware so much damaged 
as to make calbivation imoossihle; that “ the cost of repairing the said 
common kanmoi and ks channel was usually uaid by the zamindar and 
the said dhurmasanam villagers; ” that the zamindar obtained a loan 
from Government of Bs 1.50.000. and which part of this repairel the 
plaint bank; that in September 1878 an estimate for Rupees 13.990 for 
this purpose was prepared and sanctioned, and the work finally comoleted 
at a cost of Rs. 13,934-14-0, completion certificates having been given 
by the Suecial Supervisor on the 9th June and 1st September 1881: that 
the defendants consented to pay their shares as usual in the amount 
which might be spent for the repairs of the said kanmoi and channel ” 
and that, at the request of Muttayyar, the father of defendant No. 1 and 
of Krishan-ivyar, defendant No. 4, “who were the chief among them” 
(the dharmasanamdars), the contract for the work was given to those two 
persons jointly with two contractors, Mahadevayyar and PaUniyandia 
Pillai, and that the money paid as aforesaid was paid to the said four 
persona. That the sum of Rs. 5,972.5 7, that is, one-half of the whole 
less the proportionate share payable by the zamindar as one of the 
dharmasanam co-sharers, is due from the defendants ; that though 
1836J pressed for payment they have noi naid; that interest at 12 per 
cent, per mensem on the sum claimed should be allowed from the com¬ 
pletion qf the work; that* the cause of action is the non-payment of 
money by the defendants;” and that it arose pn the Ist March 1881, thp 
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date of the completion of the tank work, and on the 1st September 1881, 
the date of the completion ol the channel work. 

Twentv-five out of the 55 defendants contested the claim ; of these 
the api.ellants, defendants Nos. 45 and 46, whose defence was adopted by 
the other contending defendants, pleaded that the plaintiff, as receiver, 
could not maintain the suit; 

That the claim is barred by limitation in restect of any moneys paid 
by the zamindar more than three years prior to suit, i.e., prior to 25th 
January 1BH4 ; that a decree car.not be given for the whole sum claimed, 
or against the defendants jointly and sevex-ally : that, as ihe zamindar is 
a co-shaier with the defendants in the dharmasanam village, he cannot sue 
for contribution in respect of the money said to have been expended with¬ 
out slating the specific liability of each co-sharer. 

The custom alleged by the plaintiff was denied ; and the allegations 
as to the loan of money from Government and the expenditure of part of it 
on the repair of the plaint channel and tank were denied ; and it was denied 
that the contesting defendants coosenied or agreed to pay their pro¬ 
portionate share of tlie cost, prior to execution of the work; they further 
said that they are not bound by the agreements, if any, which any other 
co-sharers may have entered into in the matter ; that the tank and channel 
in question had always been treated by the zamindars as their exclusive 
property, and the maintenance and repairs theteof have been at tbe 
exclusive cost of the zamindars, who have an exclusive right of fishery in 
and over the tank when full, and of cultivating the bed of the tank when 
dry ; and that the repairs set out in the plaint were not urgent nor 


necessary. 

Among the other issues framed by the Subordinate Judge was this, tbe 
3rd, “whether the suit is maintainable?’' but in disposing of this, the 
lower Court appears to have had regard only to the objections that the 
zamindar, being a co-sharer, could not sue the other co-sharers for con¬ 
tribution jointly, and that the defendants cannot be held jointly and 
severally liable for the whole amount. Tbe 2nd issue is framed specially 
with reference to this latter [3373 contention, and the 2nd and 3rd issues 
were disposed of together. The Subordinate Judge does not appear to have 
considered or disposed of the objection that the receiver is not capable 
of maintaining the suit. 

The Subordinate Judge held that the objectioiis laised and considered 
in reference to the 2Dd and 3rd issues were not maintainable. 


As to whether tbe defendants agreed to contribute their share towards 
the costs of the repairs in this case (5th issued it was held that though 
there was no proof that all the co-sharers agreed, it was proved that the 
father of defendant No. 1 and defendants Nos. 4 and 8 as leading men 
among them, and representing the shareholders, several of whom also 
were then present, requested that the tank and channel might be repaired, 
and they must be taken to have duly represented the whole body oi 
shareholders, and that they agreed to pay a moiety of the cost. As to 
whether the custom set up on the zamindar’s behalf was proved (6th 
issue), the evidence, oral and documentary, was held to establish that? 
tbe defendants on all occasions of repairs being made contributed a 
moiety ol the cost and that in some instances they paid their shares aftef 
the repairs were completed. 

It was held that there was not misjoinder of parties nor of 
action and a decree was given against ‘‘the defendants” for the 


causes of 
principal- 
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BUm sued for, with' interest at 6 per cent, per annum, from the 15fch 
December 1883 and proportionate costs. 

The apoellants contest all the findings on the facts and again raise 
the points of law taken in their written statement and which they contend 
were wrongly decided or not decided in the lower Court. 

The first question to be determined in appeal is whether the suit, 
brought by the receiver, is maintainable. 

A receiver does not represent the estate for all purposes ; he would 
bavQ none of the powers which may be conferred under Section 503, of the 
Code of Civil Procedure, in respecc of property belonging to the judgment- 
debtor not attached in the suit in which the order was made; but in the 
present case, the whole zamindari was attached, and in order to determine 
whether the receiver can sue, it is necessary lo a-tcertain what the real causa 
of action is, and on what right or rights it is based. The cause of action is 
stated in the plaint to he "non-payment of (he money by the defendants 
[33ti] but the customary repair of the dharmasanam tank at the joint 
cost of the zamindar and the defendants and the necessity for the repairs 
in the present instance were set out, as well as the alleged consent of the 
defendants to pay their share as usual.' And it is contended on behalf 
of the respondent, and must in my opinion be held proved, tnat the res¬ 
pondent is under an obligation, whether onforcible by c immon law, or 
created by the terms of the original grant of the ioam. or by custom to 

make necessary repairs, and that t-he dharmasanamdars are bound to 
contribute towards such repairs ; indeed, these facts were in the event 
hardly denied on behalf of the appellants. If the suit had bean for re¬ 
covery of the money on the alleged agreement to pay alone, the suit would 
not, in my opinion, have been maintainable by the receiver ; but after 
considerable doubt, I agree with my learned colleague that the right of 
the zamindar to be recouped to the extent of one-half of the coit of the 
repairs, if otherwise established, is maimainable in a suit by the receiver, 
Tne obligation to repair is one which the defendants might no doubt sue 
bo compel a receiver in charge of the estate to fulfil; and the money sued 
for, which i find was iu the result paid by the zamindar only because it 
was not paid before or at the time of making the reuairs, as it should have 
been, was money not belonging to the zamindar personally, but advanced, 
it may be assumed, on the security of his estate and certainly for the 
purpose, among others, of making necessary repairs to irrigation works 
in the estate; and if now recovered wilt be available not for ibe personal 
use of the zamindar, but of the creditors on whose behalf the estate has 
been attached. 

The statement in the plaint that the defendants consented to nay 
their shares as usual iu the amount which may be spent for the repairs,” 
coupled with Exhibit R in which the intended repairs and the amount of 
the sanctioned estimate are notified to the mahajanams, and the latter are 
‘ previously warned” that they should forthwith pay Bs. 7,362-8-0, the 
half share due by them ; as well what appears in Exhibits K, M, N, and A, 
afford some grounds for the contention that the custom was'for the 
dharmasanamdars’ share to be paid, if at all, in advance ; but the latter and 
other documents and the oral evidence in my opinion establish the fact that 
even if this was the proper course, when payment in advance could nob 

be obtained, the repairs were done at the expense of the zamindar and 
the defendants’ share recovered afterwards. [339] And in the instance 
now m dispute, I have no doubt, and I think it is established by the 

631 


issis 

A PRIL &. 

Appel¬ 

late 

Civil. 

9 M. 334, 



1 


1886 
APRIL 5. 

Appel¬ 

late 

Civil, 

9 M. 334. 


9 Mad. 340 Indian decisions, new series [Yol; 

* 

evidence, that the dharmasanamdars, as a body, represented .by their head¬ 
man, expressed a wish to have the repairs done, admitted the necessity, 
and Hgreed to pay their share. The contract was not .signed till December 
1878, and as no dates are given as to when the alleged consent was 
actually given, it is quite possible it was after the date of R, September 
1878, that the defendant-? asked the zamindir to exoend the money which 
they knew he had, and promised to recoup him afterwards. That this is 
so, is borne out to some exte-jt by the fact that defendant No 45, one of 
the appellants here, appears from Exhibit V to have stated to the receiver 
that he was willing to pay h's share if informed how much was due. 

It is true that two months afterwards his son in Exhibit IV [2] 
objected to pay this share; but the objections are put on grounds which 
cannot be supported, as that the repairs were done without notice, that 
more was done than was necessary, and that the zamindar was bound to 
make the repairs in return for the exclusive rights of fishery enjoyed by 
him in the tank, and for the use of the bed of the tank when dry. ' This 
latter contention is supported by no evidence deserving of credit, and the 
liability to pay a share in the expenses of repair is not denied. And the find¬ 
ings as the obligation on the part of the zamindar and of the defendants 
and as to the promise on the part of the latter being what they are, I am 
of opinion that the finding of the lower Court, namely, that the obligation 
on the part of the defendants to make good their share did not arise until 
the work was completed, is corr«(;t, and that the claim therefore is not 
barred by time, 

As to the objection that the suit is nob maintainable by reason of 
the zamindar being by purchase a co-sharer with the defendants, I think 
this is clearly untenable; he sues for the balance due after deducting the 
amount due by him as such co-sha»er, and the fact of his having such 
inrerest in the dharmasanam village can in no way affect his right to sue 
in the capucity of a landlord under an obligation to repair the tank. 

Asrecaidsthe joint and several liab l'ty of the defendants on the 
other hand, I have had no little douhn. Tne fact that each sharer is jointly 
and severally liable for the pnruuDU does not anp^ar to me conclusive as 
to their joint and several liability for the half [340] of these reuairs ; while 
the fact that the pabta for the whole village stands in the name of one 
person only appears to me bo raise some douHb whether the suit should 
nob have be^'n brought either against that person aline, or against all the 
shareis for their respective shares sevei^lly : but, it is bo be observed that 
in tl '0 notice R demand is made on the whole body of shareholders for 
the lump sum, and that not onlv is there no evid-*nc 0 that objection to 
this was taken by any of the sharehold ts, but that, as I find, the Utter 
conspnted to and indeed urged, the carrying out of the repairs wibh 
moneys !o be advanced by the zamimlar and, it must be presumed, on 
the conditions therein specified, save that they were not to be called on 
to pay their share in advance. 

It is true that Exhibits IV and V would seem to show that the receiver 
was prepared to accept, the separate shares due from individual sharers; 
bub this lie might well do, suing only those who refused to pay fir the 
balance due, without admitting that no joint and several liability 
existed ; and the only conclusion to which I can come is that by custom 
or otheiwise such joint and several liability attaches in this case to each 
sharer. 

I agree then in the result that this appeal should be dismissed with- 
costs. 
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ParEHB, J.— Tho firsfe point is whether the plaintiff, as a receiver 
appointed under ^Sflotion 503 of the Code of Civil Procedure, is com¬ 
petent bo maintain this sui^. The whole z^mindari is under atfachment, 
and the receiver has, under Section 503, all such powers to bringing 
suits. . . . and for the reiliz uioo, management, protection, preservation 
and improvement of the property as the owner himself has. 

Granted that there is upon the zamindar as the holder of the estate, 
a common law obligation to maintHin the t=mk wich the right to recover 
half of the expense thereof from the inamdars, I think there co-n be no 
doubt that m the event of necessity, the obligation would r^st upon the 
receiver to spend such sum as might be requisite for the drie maintenance 
of the tank> and that he would be at liberty to sue to recover f^^om the 
inamdars the half of such sum as he might have paid out of the treasury 
of the estate. Why then should he not sue to recover for the estate 
monies so expeoded before the date of hi^ appoinmentas receiver? 

^ r ill® ® impartible zamindari, it would descend at ^he 

death of the holder to his eldest son. L-t us assume thaf-. the [341] 
zamindar left by will to hi-4 second son all his personal property and eut- 
Btandmg debts upon which of the two would the right to colle'’t these 
sums from the inamdars devolve? It appears to me that the right wonld 
devolve upon the eldest son as zimindtr; and that the obligition and the 
right to be recouped cannot be dissevered, fnasmuch as the obligation 
passes with the estate, so also does the right to be recouped. I think 
therefore that the plambiff, as receiver, can maintain this acrion. 

The next point is whether the suit is based on an agreement, or upon 

custom. It IS contended for the appellants that in the first ease no bind- 

mg agreemeut is proved, and in the second that the nlaintilT cannot 

recover upon the suit as framed, and that no custom having the force of 
law IS made out. 

u u custom that the mahajanams of Vembathur should contribute 
half the c^PC;'ses of the moaKs of th-s tank can be traced hack to 1833 
(exlnhit Ki ; to 1838 (exhibit Ml : to 1840 (exhibit Ll ; to 18+2 (exhibit N); 
to 1856 (exhdiib Vf); to 1862 (exh-bit A); and to 1872 (exhibit D). 
There IS abundant oral evidence to the same effect inchiring tha*-. of the 
k.ra-^ms gumasta (plaintirs first witness) who speaks from an official 
experience of 33 years. I gather that the custom has heon to collect the 
mahajanams half share for the rei-airs beforehand, if possible, but that 
when this has not been found practicable it hss been afterwards collected 
by more or less of compulsion. As the tank is not fn a common vill .ga, 
but m one belonging to the zamindar only, it may well be that he has 
been under an obligation to keen it in repair and that the mah-nauams 
could not actually interfere in its up-keep, though they were liable for 
half the expenses thereof, getting as thev did half the supply. Upon the 
whole, therefore, I am of ouinion that plaintiff has succeeded in showing 
the existence of a cusr.om which is ancient, certain and reasonable these 
being the necessary requisites of a valid custom. 

Subordinate Judge has found that the defendants agreed to pay 
their half share as usual, and exhibir, R shows that the usual attempt was 
made to collect beforehand the half share due from the mahajanams Tnere 
l»;f mu no objection which can be fairly taken to the form of the 

base his claim upon agreement as distinguished 
irom custom, but upon both combined—upon agreeraentmade in accordance 
with custom. I agree with the Subordinate Judge that the agreement 
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[342] was made by the leading men among the mahajanams as repre¬ 
senting and binding the rest. 

The ciuestion of limitation comes next. Being of opinion that the 
obligation rented uuon the zamindar to do the work for the joint benefit 
of himself and tbe mahajanams, and that there was no time absolutely 
fixed lor tile re-payment to him of the sum'< so expended, the article of the 
Limitation Acr. which will govern the suit will be Article 56 oi Schedule II, 
and the law will imidy under the circumstances that the work was 
done at the riefendant’s request. The time will, therefore, run from the 
date when the work was done. The work was carried out under Govern¬ 
ment supeivision, and the completion certificates are dated 1st March and 
1st September 1881. The suit was brought on 25th January 1884 and is 
in time. 

Lastly, it is contended that the d» fendants are not jointly liable to 
the plaintiff for this claim, but are only severally liable, each to the extent 
of bis respeciive holding. 

The plaintiff in this ca«e holds a double character :—1st as zamindar, 
2ndly as inamdar for 18 46 shares out of 128. He sues, however, as 
zamindar, to recover from all the sharers jointly, half the expenses incurred 
by him les^ the amount for which he himself is liable for his 18’46 shares. 

Putting aside for the moment the fact that the zimindar is himself 
a part-sharer, the question is, are all the sharers jointly liable to him as 
zamindar lor the monies spent on their joint behalf ? The patta stands in 
the name of one mahajanam only and all the sharers are jointly and sever¬ 
ally liable for the poruppu. The fact that the lands arj periodically distri¬ 
buted according to their proportionate shares, is a matte*' which affects 
them only inter sc. Whatever piece of land each may be holding at any 
given time, and whatever he the number of shares into which the village 
is divided at any given time, all alike are liable to the zamindar for the 
poruppu due to him on the entire village. This of course does not detract 
from the right of any one shaier to contribution from the rest, should he 
be made to pay the whole poruppu." These repairs are made by the zamin- 
dar to the tank as landlord for the common good of the whole village held 
in the name ol one mahajanam, and it seems to me therefore that all the 
sharers will be jointly and severally liable. 

[343] Nor can it in my opinion make any difference that the zamin- 
dar is himself a sharer. As a sharer he would no doubt be liable in a 
suit for contribution, if he had not paid up the full amount due on his 
own shares. But he has dene this, and the suit is only brought as 
zamindar for the balance jointly and severally due from those sharers who 
have not paid up. If he recovers from any one of them, that sharer will 
be able to claim contribution from any one of the rest who has not paid 
up the lull amount due on his share. 

Upon these grounds, I have come to the conclusion that the decree 
of the Lower Court was correct, and I can see no reason why interest 
should not be allowed. I would dismiss the appeal with costs. 
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APPELLATE CIVIL—FULL BENCH. apm^24. 

Before Sir Charles A. Turner, Kt., Chief Justice, Mr, Justice Full 

Kernan, and Mr. Justice MuUusami Ayijar. BENCH. 


PONNAPPA PiLLAI {Plaintiff), Appellant v. Pai PUVA yyangaR 
AND ANOTHER {Defendants hios. 2 and Hcspondentsf 

[24th April, 1885.j 


9 M. 343 
(P.B.). 


Hindu Law- Liabiliiij of ancestral estate for father's debt-Effect of sale in cxccvtioof 
mortgage decree and of nwiiey deaee against the father- Transfer of momrtv Act. 

Section ^ 5 . 

Where ihe properly cf an undivided Hindu family, consisting of father and 
SODS, bae been add id executu n ol u decree oi tamed agaiusi. ihe lather ouly for 
a debt contraclea by him for purpoees neiihec iiumoral nor illegal, the sous can- 
Dot recover their shares licm the purchaser, if the oecreehas bei n obtained upon 
a mortgage or hypotheta'ion ol the propel.y ditectit g tucL preper:) lo be sold 
to realize the deut. It is otherwise it the ucrrte in execuiioii of which the sale 
takes plbce is a mere moae; decree. 

Pet KeiT*ciix, J.—lb will siili beneccssai)* iu all cates \Abtio a creditor steks 
in a suit to biuQ a sou^s eunte in ancebltdl or oihec piO)..eii> lor a debt luourced 
by bis father a(>d uOe by him, that ihe ^ou sbouiu be niaue party to the suit* 
Oirdkaree Lall v. Kuntoo Lull (L.R., i I.a. 32 L) 

Muddun Thakoor v, Kantoo Lall iL.R., i l.A. 

[344] JOcendyal Laliv. Jugdeej) Narain Singh (L.K . 4 l.A., 2471. discussed. 
Hardi Narain Sahu v. Ruder Perkash Misser (I.L.H, 10 Cal., Gifi}. followed. 

Ponnappa Pillai v. Pappuvayyangar (l.L.R., 4 Mad., 1), modififed. 


[B., 9 M. 424 
Ib50).] 


45k 3 bom. L.R. 322 (341); 4 Bom. L.K. 587 (59'») ; 18 Ind. Ca«. 848 


This case came before a Full Bench on 1st April 1881. 

The tacts will be found reported at l.L.R., 4 Mad., 1. 

In pursuance of the order made by the Full Bench ^Turner C. J., Innes 

Kernan. Kindeisley, and Muttusami Ayyar. JJ.J, on the Isc April 1881 , 
the Munsif reported that the sale of the ancestral estate of plaintiff and 
defendant No. 1 took place under a decree which directed that the land 

should be sold to realize tbe amount oue on a mortgage. 

Appellant did not appear. 

Hon. Hama Hau and Balaji Rau, for respondents. 

The Court (Turner, C. J., Keenan and Muttusami Ayyak, JJ.) 
delivered the following 


JUDGMENTS. 

^ Turner C. J. —Since these cases were formerly before the Court two 
decisions have been passed by the Privy Council in reierence to the ques¬ 
tions which called lor decision. In Muttayan Chetti v, Sangiii Vira 
Pawdtfl Ckinnatambiar (1), our ruling tliat the principles laid down in 
Oirdkaree Lall v. Kantoo Lall (2) apply to cases in this presidency has 
wen approved. On tbe other band, in Hardi Narain Sahu v. Ruder 
Perkash Misser, (3J decided as recently as the 6th December 1883, it has 
been held affirming DeendyalLall v. Jvgdeep Narain Singh (4) that where 
the right, title and interest of the father has beeo held liable in execution 
ol a mete money decree, the interests of the son will not pass to the 

• Seooud Appeals 703. 704, atid 706 of 1878. 

(1^ 6 M. 1. (2) 1 l.A. 831. 18) 10 0. 626. (4) 4 I A. 247. 
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decree-hoWer, being the auction purchaser, although he may have also 
held a morr.gage on the prop=>rr,y. At the same time the case is distin¬ 
guished from those in which the father, being a member of a joint family 
governed by the Mitak^hara law, had mortgiged the family orooerty 
to secure a deht and the decree had been obtained upon the mort¬ 
gage and for the realization of the debt by means of a sale of the mort¬ 
gaged property. 

This decision, it must be admitted. c->rrect3 the view expressed by 
me as to the effect of the decision of the Privy Council in Mnddun 
Thakoor's cn.fsp.. (1) and which had also been exnressel bv Sir M'chael 
WesU'opp and Mr. Justice Melville in Naray^vacharya [345] V. Nar&o 
Krishna (2) and by Mr. Justice Mitter and Mr. Justice Maclean in 
Ombica Prasad Tewary v. Ram Sahay Lall, (3) and again in Sheo Pro¬ 
shad V. Jtiny Bahadoor (4). 

It is necessary, therefore, that I should again consider the rulings by 
which we are to be guided and give effect to what may be collected as the 
intention of the august forum to whose rulings our decision must conform. 

In Girdharce Lall v. Kantoo Lall (l) their Lordships held that among 
Hindus governed by the Mitakshara, ancestral property in which the son, 
as the son of hi-i father, acquires an interest by birth is liable to the 
father s debts, and that a son is not at liberty to contest a sale of ancestral 
estate made by a father to discharge a debt contracted for purposes which 
were not immoral. These rulings are unaffected so far as I know by any 
subsequent decision. 

The report of the case of Tduddun Thakoor v. Kantoo Lall (1) not 
being suffi jiently full to enable me to ascertain under what circumstances 
the sale impugned was made and what was the interest which the Court 
executing tlie decree against the father professed to sell. I obtained through 
the courtesy of the Chief Justice of Bengal a copy of the transcript. It 
anpears that on February IPh, 1855, the two suns of Kunhya Lall 
decease!, Bh'kharee Lall, the father of Kantoo Lall and Buiruog Sahye, 
the fatli'i* of Mahabir Pershad, in consider ition of a loan of Rs. 3,540, 
executed in favour of Mussamat Bibi .\smatunisa and others a bond under¬ 
taking to pay the principal and interest at 12 per cent, ner annum at a 
time named : and. as security, they thereby hypothecated Mmzah Rajuore 
TJsli Alinugger, Mouzahs Khuma Munjulpore Suhramnore, Chuck Durcon 
Dhoodula Dakhili Anundoore Usli Shaoore Dakhili Balasandut and 
Mouzah Assamudpore fsee pp. 131. 132). 

On November 23rd, 1857, the bond-holders obtained judgment on the 
bond in the Court of the Principal Sadr Amin of Bhagulpore against 
Bhikharee Lall and Buirung Sahye in the following terms:— 

‘Plaintiffs sue defendants for the recovery of Company’s Rs. 3,540, 
principal under a bond duly registered, dated 11th [346] February 
1855, and Company’s Rs. 1,189-7-1, interest thereon from date of bond 
to date of present suit at one per cent, aggregating Company s 

Rs. 4,729-7-0. 

Statement as to evidence. 

Read the cause of action, dated the 11th February 1855 A.D.,No. 2. 

Whereas after the filing of pleadings and recordings of procee lings 
under Regulation XXVt of 1814 and adducing of witnesses on the part 
of plaintiffs in this suit, the defendants oresented a petition to the presence 
on the 2nd June 1858, acknowledging the plaintiffs’ claim, stating, intef 

(1)1 I. A. 321. (-3} IB. 262. {3) 8 0.898. (4) 9 0.389. 
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aUa, that the plaintiffs do not agree to being sworn in ttiis suit; therefore, 
having presented this petition to the presence, they pray that, according 
to-our answer acknowledging claim, the said suit be decreed to the 
plaintiffs, and as in this suit an answer acknowledging claim has been 
filed on the part of defendants consequently. 

OrdkRED. That this suit be decreed to plaintiffs according to 
acknowledgment filed by defendants. The plaintiffs do recover from 
defendants the money claimed with costs and iuterests from the date of 
suit to that of realization. 


Detail of Costs.” 

The plaint is not in the transcript, nor is there any other decree. I 
apprehend the order I have set our, was regarded as the final proceeding. 
There is nothing in this proceeding to show that the plaiutiffs sought to 
obtain the enforcement of the hypothecation. 

All that appears is that the plaintiffs sued to recover the amount of 
the bond from the obligees, and that the defendants acknowledged the claim 
and prayed that a decrne might he passed in favour of the plaiutiffs. 
and that it was ordered that the suit should be decreed according to the 
acknowledgment filed by defendants, and that the plaintiffs should 
recover from defendants the money cUimod with costs and interest from 
the date of suit to that of realization (pp. 133, 134). In terms this decree 
was what is termed a money decree. It apoears from the proceeding of the 
Principal Sadr Amin, dated February 2nd. 1859, that “ the right, tide and 
interest” of the judgment-debtors in Mouzahs Rajpore Alinugger Usli 
and Dakhili and three Mouzahs included in [317] Mouzah Anundpore 
together with Buniyadpore alias Manikporo Usli and Dakhili was brought 
to sale in execution of the decree of Mussamat Asrnatunisa on 6th 
September 1858 arid that the mahayats were purchased by Muddan Chand 
Doss. The Principal Sadr Amin overruling an objecdon taken by the 
judgment-debtors to the sale of Anundpore. ordered that ihe auction sale 
should be confirmed and that a bill of sale should be given to the auction 
purchaser (p. 38). The sale was held under t)ie provisions of Act IV of 
1846, Section 10, which declared that sales in execution of decrees should 
be of the nature of private transfers. The sale certificate is not in the 
transcript. Its purport may, however, be inferred from the proceeding's 
of the D^>pur.y Collector of Bhaugalpore. April 9th, 1860, on a petition 

addreped to him by the auction-purchaser which commences as follows :_ 

The petitioner states that in execution of decree in the suit of 
Mussumat Asmatumsa on the 6th S^^ptember 1858, I purchased the right, 
title and interest of Bhikharee Lall and Bujrung Sahye, proprietors in a 
share of Mouzah Rajpore Alinugger, including the Mouzahs appertaining 
thereto in Purgunnah Bhaugulpore, the whole of Mouzah Anundnore in- 
oluding Buniyadpore alias Manikpore together with the Mouzahs apper- 
Ummg thereto in Purgunnah Bhaugulpore as the auction sale held in the 
Olvil Court of the Principal Sadr Amin, etc/’ 

The Deputy Collector ordered that the name of the auction-puchaaer 

instead of Bhikharee Lall and Bujrung Sahye in respect 

Qfk by another proceeding also dated April 

yth, i«b0, in which the date of the auction sale is given accurately as 6th 
September 1858, he also ordered the substitution of the auction-purchaser's 

FpT^IoT 106) ^bikbaree LaU, the then registered holder of Anundpore 

In order to confirm the title to the properties purchased, the auction- 
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purchaser allowe'l the revenue to fall into arrear, and before the orders 
last mentioned wern oassed, the proo^rtie^ were brought to sale for 
arrears and nurchased by Muddun Thakoor (po 109, 110) 

It was found by the High Court that Muddun Thakoor was in fact 
the auetion-DUi'cha'^er and that; Muddun Chand Doss had onlv purchased 
as a benainidar, and it wis held that the revenne sale [348] under the 
circum5fc:^nces gave Muddun Thakoor no new title (p. 264). 

On these fac^^s the Princinal Sadr Amin supported the title of the 
auction purcliaser. The Hieh Court considered that the claim ofMahabir 
Pershal could not be sustained, as he had not been born till November 
1858 and, therefore, subsequently to the sale in September 1858 ; but it 
reversed tiie decree of the Principal Sadr Amin in respect of the share of 
Kantoo Ball in Mouzahs Raj pore Alinugger and Anundpore. 

This p irt of the decree of the Hiyh Court formed the subject of the 
appeal prefeiTnd to the Privy Council by Muddun Thakoor; and their 
Lordships, applying the rule they hal declared in Girdharee LalVs case 
that the interests of sons as well as of their fathers in property although 
ancestral were liable for the payment of the fathers’ debts, held that the 
sale conveyed the interests of Kantoo Lall to the purchaser and that the 
pui chaser having found that there was a decree against the fathers, and 
that the property was liable to satisfv the decree if it had been nroperly 
given against them, and having inquired into that, and paid a 

valuable consideration for the property, was not bound to go further back. 
Their Lordships did not hold that the decree was a mortgage decree. The 
order for sale was a mortgage decree. Tne order for sale was not 
contained in the decree, but as is usuil in execution of m^ney decrees 
passed after decree. 

It appeared to me then that the following points were established by 
this decision. 

That fathers may for the satisfaction of those debts which it is the 
duty of their sons ro discharge out of ancestral estate render available 
the interests of their sons as well as their own ; that the Court has the 
same power when it is cahed upon to execute a decree for money obtained 
against the fathers ; that though the property be described as the right, 
title and interest of the judgment-debtors, a sale in execution of a money 
decree would pass the interests of the sons as well as of the fathers; 
and that a bidder is not bound to inquire whether the debt was ooH' 
tracted for a proper purpose : t hat he has only to see that the decree has 
been properly passed, and if he purchases without notice that the debt 
has been contracted for purposes which do not bind the son, he will be 
protected. 

[349] In Dep.ndi/al Lall v. Jugdeep Narain Singh, (1) Toofani Singh 
being indebted to a creditor executed in his favour a Bengali mortgage 
bond: on this the creditor sued and obtained a decree in the ordinary form 
of a decree for money. In September 1870 he caused to be brought to sale 
the rights and proprietary and mokurriri tifle and share of Toofani Singh, 
the judgment-debtor. Their Lordships held that there passed by the sale 
only such a share as would have fallen to the father on a partition, and 
that it was immaterial whether the debt on which the decree was obtained 
had been contracted for a purpose binding on the family. The sale was 
held under Act VIII of 1859, which did dot declare a sale in execution to 
have the effect of a private transfer, but declared that the purchaser should 


(1) 4 I. A. 247. 
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obtain a oertifiaate that he had purchased the right, title and interest of 
the judgment-debtor. It does not appe^ir whether it was then at gued that 
the father had not only a right to sooura to himself his own share on a 
partition, but also a right in certain circumstances e.g., for the nayment 
of his debts when not immoral, a right to sell the interest of his sons. 
This decision was in this country regarded as inconsistent with the decision 
in Muddun Thnkoor's cased) and vari ms suggestions were made to reconcile 
them. Mr. Mayne seems to have been of the same opinion, for be sugges¬ 
ted as a possible explanation that the execution creditor had expres>ly 
attached t.he shire of the father Toofani Singh. lu Siiraj B/insi Kocr v. 
Shea Proshad Singh, (2) their Lordships summarized tneir rulings in terms 
which have been frequently cited in this Court, and which nre to the 
effect that the interests of the sons as w-dl as of the father in joint 
ancestral estate pass under a conveyance executed by the father in con¬ 
sider ition of an antecedent deb';, or in order to raise money to pay off an 
antecedent debt, or under a sale in execution of a decree for the lather’s 
debt, and that the sons cannot recover tlie p'-opertv unless they show that 
the debts were contracted for immoral purposes ; and, sccondlv, that the 
purchasers at an execution sale being strangers to the suit, if they have 
not notice thit the debts were so contracted, are not bound to mike 
inquiry beyond what anpears ou the face of the proceedings. In that case 
the father, Adit Sahai, had inherited Mouzab Bissambhurp ire and, after 
two sons had been born to him.mortgiged the estate. On tiiisESSOlmortga^ja 
the creditor sued and obtained a decree for the recovery of the amount 
from the ju lgment-debtor and for a sale of the estate in difault. A sale 
was ordered in execution of this decree, when the widow of the judgment- 
debtor, who had died, filed a petition of objections on behalf of her minor 
eons setting forth their claims as co parc-mers. She was referred to a 
regular suit, and the sale to -k place. A suit was then instituted by 
the minors through their m )ther as guardian, and it being proved ihat the 
debt had not been contracted under such cir.mmstances that it would be 
binding on tho mmors, and that the purchassr had previously to the 
sale had notice of the minors’ claim, it was held that interests of the 
minors did not pass by the sale. These are the grounds ou which ciie 
case was distinguished by their Lordships from that of Kantoo Lall, 
the authority of which they expressly declared they desire to leave 
unimnaired 

“Tne resoonde-its must be taken to have had notice, actual or 
constructive, of the plainrifts’objections and with the order mule upon 
them, and therefore to have purchased winh the knowledge of the 
plaintiffs’ claim and subject to the result of this suit. 

It follows then that as against them as w-^ll as against Bolaki 
Choudri (the decree-holder) the plaintiffs have established that by reason 
of the nature of the debt neither they nor their interests in the joint 
ancestral estate are liable to satisfy their father’s debt.” 

The following conclusions I drew from this judgment:—firstly, that 
unless the plaintiff.*} had proved that the debts were not of such a nature 
as would have justified an alienation of ancestral property by a father, the 
sale would have conveyed their interests to a purchaser; that, if they had 
even established that point, they could not have recovered th dr interests 
from the purchaser unless they had proved he had had no-ice that the 
debt was not one in which the sons’ interests would be bound; and that 

(1) 11,A, 321. (2) 6 I. A. 88. 
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if the points mentione 1 had not been proved, the sale, whether under the 
order in the decree or under an order in execution of the decree as a 
money-decree, would have oassed the interests of the sons cothe nurchaser. 

In re-atlirming r.heir rulin>i in Kantoo LalVs case, (0 their Lordships] 
I may ob erve, drew no distinction between a sale [331] in execution of 
a mortgHge and a sale in execution of a money-decree. 

Such were the decisions of the highest Court of Apueal when these 
cases formerly came before this Court. As I had understood them."! 
thought they warrauted the ouinion that inasmuch as a father has a ri«ht 
to sell ancestral estate including the interests of his sons in order to free 
himself from a debt, provided he had not contracted it for a purpose which 
reliavL-d the sons of their obligation, the Court executing a decree could, by 
a sale, make the same disposition as the father, that the father having a 
disposing pnver to discharge proper debts, the Court would exercise that 
power in favor uf a creditor; that the father had a right independently of 
his right lo a share on a partition ; and that a sale of his right, title and 
interest would, therefore, transfer the estate to a bond fide purchaser with¬ 
out notice as etfectuiily as the father could have done. I also thought 
where a lather had thought 6t to deal with a limired interest in the 
estate by creating a mortgage, and the creditor d ■'sired to enforce the 
mortgage, it was the duty of the creditor to make all persons interested in 
therifcihc- to redeem parties to the suit according to the rule which is recog¬ 
nized in Section 85 of the Transfer of Prop 'rty .-^ct, and tha"!, in conse¬ 
quence, if bne sons were not parties to, nor represented in, the suit, they 
could not be foreclosed of their right to redeem. On b)th points my 
conclu^inns are oveiruie 1 by the latest decisions of the Privy Council, and 
thouf^ii I do not see that the arguments I have a-lvanced were fully put 
to their Lordships, I daresay it was because they are open to objections 
which do not at pre-^ent present themselves to my mind. However this 
may be. we have now only to follow thn exposition of the law contained 
in Hardi Naro.in Saha v. Ruder Perkash Misser (21, and to ascertain 
whether in the c ises before the Court the sale was made in execution of 
mortgage or money-decrees. 

The decree in second appeal 703 of 1878, ord-ired a sale of the hypo¬ 
thecated property, and the Ju ige h-as found that although the decree was 
both a money and a morigage-decree, the property was sold in execution 
of the mortgage-decree. 

The said must be sustained. The appeal fails and is dismissed with 
costs. 

[352] Kehnan J: —These ca ^es having been referred to a Full Bench, 
the majority of the Court, on tte 1st Aoril, 1881, held that the principlo 
establishe'i by the decision of the Privy Council 'mGirdkaree Rail v. K'lntoo 
Lall U) as to the liability of a sou’s shire of ancestral property to pay the 
debts of his father, not contracted for ihegal or immoral nurposes, applied 
to this Presiilency. That decision hvs since been approved of by the 
Privy Council in Muttayan Ghettidr v. Stingili Vira Pandia CkinncLtctm- 
biar i3.) 

By order of the 1st April 1881, issues were directed to be tried 
whether the ancestral lands of the plaintiff and defendant No. 1 sold in 
the Suits Nos. 35 of 1876 and 193 of 1876 were sold under so much of the 
decree in these suits as was personal, or in execution of the decree for 
enforcement ot the mortgage. The Muosif returned that the sales took 


(l) 1 LA. 321. 


(2) 10 0. 626. 
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place under decrees, \?hioh were both personal and directed sale of the 
lands to realize the amounts due on the mortgages. 

This was in effect a finding that the sales were made under the decrees 
directing sale of these identical ancestral lands for payment of the debts 
due by defendant No. 1, the plaintiff's father. Tt was found in the original 
suit that those debts were not incurred by defendant No. 1 for an illegal 
or immoral consideration. 

The plaintiff no doubt was not party to the mortgages or to the 
suits in which the decrees for sale were made. But following the 
decision of MwddKH Thakoor v. Kantoo Lall (i), and the several sub¬ 
sequent cases in the Privy Council to the same effect Suraj, Bunsi Koer’s 
case (2), &c., we are bound to hold that, though the plaintiff was not a 
party to those suits yet, as they were suits in which the sale of the 
mortgaged ancestral lands was prayed for, and in which decrees for sale 
of the specified lands were made, the plaintiff is bound by such sales, as 
be has not shown that the mortgage debts of bis father were contracted 
for illegal or immoral consideration. The principle decided by the 
Privy Council does not conflict with the general rule, viz., that all 
persons whose interests are sought to be prejudicially affected by a suit 
should be made parties, unless their interests are sufficiently represented 
[353] and protected by other parties to the suit {see the rule—Mitford on 
Pleadings, pp. 163-4). 

It was because the son was not a party to the suits against his father 
in each of the cases before the Privy Council and, therefore, not bound 
thereby as if he was a party, that an opportunity was given him by the 
Privy Council to show that the debt due by his father was not in its 
nature one which bound the son. 

It will, therefore, be still necessary in all cases where a creditor seeks 
in suit to bind a son’s estate in ancestral or other property, for a debt 
incurred by bis father and nob by him, that the son should be made party 
to the suit. The son can then raise all proper defences, and if a decree 
for sale shall be made, a purchaser will be protected without any preju¬ 
dice being done to the son. 

The decision in the present cases following Muddun Thakoor's 
case (1) and Bunsi Koer’s case (2) and several other cases of sales under 
decrees made for sale of the property mortgaged is in no way inconsistent 
with the recent decision of the Privy Council in Hardi Narain Saku v. 
Ruder Perkash Misser (3), in which it was held that a sale under a money 
decree against a father of his right, title and interest in ancestral property 
did not pass the interest of his son in the ancestral property sold. That 
case affirmed the decision in Deendyal Lai v. Jugdeep Narain Singh (4). 
The case of Muddun Thakoor was aoparently believed by the Privy 
Council to be the case of a mortgage and a decree thereon directing sale 
of the lands mortgaged—see the judgment of the Court referring to the 
decree for sale. Suraj Bunsi Koer’s case was certainly one of mortgage, 
and in it Deendyal's case was referred to. Hardi Narain Sahu’s case (3) 
explains the distinction between sales under the two classes of cases, 
and the different result of the sales under the different decrees. 

Muttusami Ayyar, J :—I assent to the order, as it is in accordance 
with the recent ruling of the Privy Council. 
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[354] APPELLATE CIVIL. 

Before Sir Arthur J. B. Collins, Kt., Chief Justice, and Mr. Justice 

Muttusami Ayyar. 

SUNDARA (Defendant No. 1), Petitioner v. SuBBANNA {Plaintiff}, 

Respondents^' [I2fch March, 1886.] 


Civil Procedure Code, Section 206—Jurisdiction of Court to amend its decree after 
apiieat. ■' 

Uoder Section 206 of the Code of Civil Procedure a Court has power to amend 
its decree by biingmg it into conformity with tne judgment, after the said decree 
has been conhtmca uu appeal. 

[Oyerruled, IS M. 214 (215) (F.B.) ; N. F., 11 A. 2G7 (278); 18 B. 642 (545) ■ 6 0 
P.L.R. 143; Appr.. lU A. 51 <55/ ; R., 15 M. 403 (404).] 


This was a petition under Section 622 of the Code of Civil Procedure 
against an order of T. Bangacharyar, District Munsif of Ticuvarur in the 
Tanjore district. 

The petitioner, Sundara Ayyan, defendant No. 1 in suit No. 39 of 
1883, sought to have the decree lu the suit ameuded under Section 206 
of the Code of Civil Procedure. The decree declared that the persoa of 
defendant No. 1 and his property generally should be liable for the sum 
decreed; whereas the prayer m the plaint was that certain property 
hypothecated oy him to secure payment of the sum claimed should be 
held liable j and in the judgment it was decided that the property bypotbe* 
cated should be sold for tne amount of the decree. Upon this petition 
the Munsif delivered the following judgment:— 

The decree in question was appealed against and reversed by the 
District Court of North Tanjore. Tne matter was taken up before the 
High Court in second appeal. The High Court reversing the decree of 
the Lower Appellate Caurc, confirmed the decree of this Court. The 
ground stated in the petition lor correcting the decree was a ground of 
appeal from the decree of this Court. The matter has gone up for 
consideration before the higher Courts, and for some reason or other the 
relief expressly prayed for oy the petitioner was not granted. I consider 
that Section 20b applies only to dual decrees and sucn decrees as have 
not ceased to he hnal by an appeal having been preferred against them. 
The deeree between the parties as it now exists is not a mere [385] 
decree of this Court, but one approved by the High Court on second 
appeal; and this Court has no power, in my opinion, to alter such decree; 
and more so, as the petitioner failed to have it sec right, though one of 

his appeal grounds expressly referred to this relief. Petition is dis¬ 
missed.” 

The ground upon which this petition was based was that the Munsif 
had failed to exercise jurisdiccioa m refusing to amend his decree by 
bringing it into conformity with the judgment. 

Parthasaradi Ayyangar, lor petitioner. 

Bespondent did not appear. 


JUDGMENT. 

We do not agree with the District Munsif that his jurisdiction to 
amend the de cree under Section 206 is affected by that decree being 

* Civil Revision Petition 318 of 1885. 
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approved on second appeal by the High Oourt. Saobion 206, Oivil Proce¬ 
dure Oode, enacts that the decree mueb agree with the judgment, and, if 
there is an error, the C )Ui't shall amend the decree so as to bring it into 
conformity with the judgment. We set aside with the order of the District 
Muusif and direct him to pass fresh orders. 


9M. 355. 

APPELLATE CIVIL. 

Before Mr. Justice Kemanand Mr, Justice MuUmavii Ayyar. 


Amma (Defendant No. 1), Appellant v. Kunhunni [Plaintiff], 

Respondent.'^' L17th March, 1886.] 

Civil Procedure Code, Sectiofis 562,565, 566—Illegal order of rematul, 

A Diatriob Munsif having taken all tiie evidence oSersd on the issues in a 
suit, disposed of the suit upon his finding on one of (be issues without deciding 
the rest. 

On appeal the Oistriot Judge reversed the deoreo and remanded the suit for the 
trial of the issues left untried: 

Beld, that under Seotion 562 of the Code of Civil Procedure, the order of 
remand was illegal. 

Appeal against an order of H. J. Stokes, Acting District Judge of 
South Malabar, in appeal No. 1 of 1885, ramaoding suit No. 63 of 1884 
on the file of the District Munsif of Calicut for trial of certain issues left 
untried by the said Court. 

[356] The facts appear from the judgment of the Court (Kernan and 
Muttusami Ayyar, JJ.). 

Sankara Menon, for appellant. 

Sankara Nayar, for, respondBnt. 

JUDGMENT. 

The Court of first instance tried all the issues, that is, the Munsif 
took eyidence on them all. But the Munsif thought that his finding on 
the third issue would render unnecessary any finding on the other issues. 

On appeal the District Judge reversed the finding on the third issue 
and ordered the case to be remanded for trial-by the Court of first instance 
of the issues untried. 

This order was supposed to be justified by Section 562 of the Code 
of Civil Procedure, but it was not legally justifiable under that Section. 
That Section provides that if a Lower Court has disposed of the suit on 
a preliminary point so as to exclude evidence of fact which appears to the 
Appellate Court essential to the determination of the case, and if tbe 
decision on that preliminary point is reversed on appeal, then tbe Appel¬ 
late Court may remand. But in this case no evidence appears to Pave 
been excluded, as evideo 06 was given ou the issue which tue Judge has 
directed to be tried. The Judge should have acted either on Section 565 
or 566. 

Wa set aside the order of the District Judge and direct him to restore 
the case to his file and proceed according to law. 

Costs of this appeal to be provided for in;tbe decree. 


1866 

MAUOH 13. 
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late 

Civil. 

9 H. 804. 
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APPELLATE CRIMINAL. 

Before Mr. Justice Kernan and Mr. Justice Parker. 

Scott v. Ricketts.* [9th April, 1886.] 

9H. 336— Criiuinnl Ptoccdure Code, Section 526—Disfricf Magistrate and Civil and Sessions 
2 WeiP 677. Judge [qua Magistrate) of Bangalore subordinate to High Court. 

Tbe District Magistrate and tbe Civil and Sessions Judge of the Oivil and 
Military Station at Bangalore are Magistrates subordinate to the High 
Court at Madras within the meaning of Section 526 of the Code of Criminal 
Procedure. 

In petition No. 19 of 1886, James Scott prayed that tbe High Court 
would withdraw case No, 97 of 1886 on the file of the District [357] 
Magistrate of Bangalore, as well as case No. 1 of 1886 on the file of the 
Civil and Sessions Judge of Bangalore, and try theno, or transfer them 
for trial to a Presidency Magistrate of Madras, or transfer the former case 
to the file of the Civil and Sessions Judge of Bangalore. 

In petition No. 23 of 1886, Lancelot Ricketts prayed that case No. 1 
of 1886 on the file of the Civil and Sessions Judge of Bangalore might be 
transferred to the file of the District Magistrate of the said station to be 
tried with ease No. 97 of 1886 on the file of that Magistrate. 

Mr. Branson and Mr. Grant, for Scott. 

Mr. Shaw, for Ricketts. 


1886 
APRIL 9. 

Appel¬ 

late 

Criminal. 


JUDGMENT. 

We think we have jurisdiction to transfer these cases, as tbe Courts 
of both Magistrates are as Courts of Magistrates of the First Class sub¬ 
ordinate to this Court within the meaning of Section 526 of the Code of 
Criminal Procedure. 

We think that, under the circumstances stated in the aflSdavits on 
both sides, it is necessary for tbe ends of justice to transfer these two 
cases from the Courts of Colonel Hill and Major Maltby, respectively, to 
be heard and inquired into by another competent Magistrate. The oases 
are case and cross-case, and it will conduce to convenience that they should 
he beard by the same Magistrate. There is no other Magistrate at 
Bangalore to whom the cases can be transferred. Mr. Scott states he 
intends to summon Major Maltby as a witness, and that he and Mr. Ricketts 
are very intimate friends. We do not say that Major Maltby would be 
influenced in bis decision by that fact, but we think we are justified in 
removing the case under tbe circumstances from his Court. 

As to Colonel Hill’s jurisdiction, counsel for Mr. Ricketts contends 
that no offence was committed outside the Oivil and Military station, and 
that Colonel Hill has no jurisdiction to try either case. We should then 
either allow tbe two cases to proceed in separate Courts, or remove the 
eases to be inquired into by a Magistrate in Madras. 

We think the latter is tbe course we ought to pursue, although some 
inconvenience may follow. 

We order accordingly both cases be transferred to tbe file of Oolonel 
Smith, tbe Chief Presidency Magistrate of Madras. 

Solicitors for Ricketts : B&rclay & Morgan. 


* Criminal Miscellaneous Petitions 19 and 23 of 1886. 
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9H.358 (F.B.) 

[388] APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur J. H, GoUins, Kt., Chief Justice, Mr, Justice Kernan, 
Mr, Justice MtiUusavii Ayijar, Mr. Justice Brandt, and 

Mr. Justice Parker. 


Eeference under Section 46 op the Indian Stamp Act, 1879.'*' 

[9th March, 1886.] 

Siamp Act, Schedule I, Article 50 , Clavse(b)-Court Fees Act. Schedule 11, Article 10 
(a) - VakaUitnavia —Potver-of-altoniey. 

A document was given to P by thirty-six persons jointly intetested in a 
certain sum of money authorizing him to appear before a certain otnoer and 

receive payment thereof: 

Held, that the document w-is a power-of-attorney. and that consequently the 
proper stamp duty was one rupee, leviable under the Indian Stamp Act, 1879, 

Schedule I, Article 50 {b). 

This was a reference by the Board of Revenue under Section 46 of 
the Indian Stamp Act, 1879. 

The case waa stated as follows:— . i • . 

" Certain sums of money had been ordered to be refunded to tbirby- 

six raiyaba in respect of thirty-seven pattas, thirty-six being sole pato 
and the thirty-seven a joint patta, in the names of all the raiyata On 
the 31st August 1885, these raiyats executed a joint document bearing a 
Court Fee adhesive stamp of the value of 8 annas, authorizing one Pitchu 
Ayyan to receive the money on their behalf and sign the refund bill. The 
question then for consideration is. whether the document is properly 
fitamped as a vakalatnama with a Court Fee stamp of the value of 8 
annaa under Article 10 (a), Schedule II of Act VII of 1870, or whether it 
should bo stamped with a stamp of the value of one rupee as a power-of- 
abtorney under Article 50, clause {b) of the schedule to the General Stamp 

The Acting Government Pleader (Mr. Poioell) for the Board of 

Revenue. ,, ._ ^ 

The Full Bench (CoLLlNS, C.J., KERNAN, Muttusami Atyar, 

Brandt, and Parker, JJ.) delivered the following 


1686 

MAB0H-9i 

Full 

Bench. 

8 M. 858 
(F.B.). 


JUDGMENT. 

We are of opinion that the instrument should bear a stamp of the value 
of one rupee under Article 50, Clause (6), Schedule I of the Stamp Act. 

[389] This instrument under which Pitchu Ayyan is authorized to 
receive payment of the money to which the raiyats are entitled is a power on 
behalf of thirty-six persons jointly interested in a particular fund autho¬ 
rizing him to do a single act, and there is nothing before us to show that 
the persons entitled to the refund would be required to do more than appear 
in person or by a person duly authorized by them before the officers direct¬ 
ed bo refund the money and to receive it. ^ ^ . n . . » 

This decision in no way conflicts the decision of thisOourt in referred 
ease No. 4 of 1885. Reference under Stamp Act, Section 46 (1). 


» _ __ 

* Referred case 1 of 1886. 
(1) 9 M. 146. 
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Before Sir Arthur J. B. Collins, Kt, Chief Justice and Mr. Justice 

Muttusami Ayyar. 

tr, r AND OTHERS (Plaintiffs), Appellants V. ViRATYA 

{Defendant), Respondentr [26th February, and 19fch March, 1886.] 

2 Jromis« ~ Condition precedent-Damage^^ 
On 6th March 1883, V promised to sell 5.000 hags of gingelly seefl at Rs. 7 

deliver th«“? onn^h orice was paid in advance. V agreed to 

1 rw) Li S notice as instalments of 

K for dehvery within the stipulated time, and S promised 

dehvlrv Thif contract price on each instalment when ready for 

delivery. There was neither delivery nor payment in terms of the contract. 

and ^®J'’®red hy V. but 8 did not pay the balance of the price due. 

hai^nn^f^ ^ 7th M;iy. V declined to deliver these 

non hioi® ® balance of the contract price for the 

Llanoo dL f‘’v Yi®" si^hsequently, repLd to S the 

balance due to him of the money advanced. 

In a suit by S against V for damages for noo-delivery of 2,000 bags ; 

^Wrf. that V was not excused from performance of his promise by the failure 

delivered, and that S was entitled to 

'^« 57 ®en the market and the contract price on the day the 
contract was broken by V. ■' 

[R., lOInd.Cas. 18 (19).] 

from the .lecree of K. Krishnasemi Eau, Sabordinate Judge 
at Cocanada, m suit 17 of 1883. 

[360] The plainHefs. Messrs,. Sirason Brothers, sued the defendant. 

S ™1 ^‘niYu’ ^;?21-13-0. damages for breach of a contract to 

supply 5,000 bags of gingelly seed. 

The Subordinate Judge gave plaintiffs a decree for Rs. 500. Plaint- 
p appealed against this decree so far as it dismissed their claim for 
ns. b.dJl-ld-O.and the defendant objected to the decree for Rs. 500. 

frnTTTMc o arguments appear from the judgment of the Court. 

iooLLiNS, C.J.. Muttusami Attar, J.j. 

The^c^ng Advocate-General (Mr. Shephard), for appellants. 

Mr. ohato^ for the respondent;. 


JUDGMENT. 

The appellants and the respondent are merchants residing in 
Cocanada. and on the 6fch March, 1883, the latter contracted to sell to 
the former o.OOO bags of white gingelly seed at Rs. 7, As. 11, per bag. 
The contract price amounted to Rs. 38.457-8-0. of which two-thirds, 

e o advance. The respondent agreed to 

deliver the 5.0()0 bags on board the apnellants’ ship at the end of AprU, 
l««d, and to give them notice as instalments of 1,000 bags each were 
made ready for delivery within the stipulated time; and the appellants 
engaged to pay him one-third of the contract price on each instalment 
^ i ready for delivery. There was neither delivery nor payment 
m the terms of the contract. But it is admitted that 2,995 bags were 

0“ board the Macedonia on the 15th May. 
XWd, and that Rs. 125 were paid on account of the balance of price. 


Appeal 12 of 1885. 
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No claim is, however, now made, either by the appellants in 
respect of the bags so delivered with reference to the delay m their deli- ma rch 
very, or by the respondent on account of the appellants' failure to pay the 
remainder of the proportionate price; and the present litigation is confined 
to the bags of gingelly seed, which the appellants asserted were short 
delivered. Their case was, that 2,995 bags were alone delivered on the Ow^L. 
15th May; that the remainder was never delivered at all, though the 
lime for delivery was extended to the 20bb June in regard to 2,000 bags, 
that Es. 11 a bag was the market price on that date, and that the respond¬ 
ent was further liable to nay a sum of Ks. 68-2-0, which represented the 
charges incurred on re-shipment of 342 bags. The respondent s conten¬ 
tion was that 3,000 bags were delivered on the I5bh May; that on the 
appellants’ refusal to pay the balance of the [361] proportionate price on 
2,000 bags, which were reported to be ready for delivery, he rescinded 
the rest of the contract, and that he was not responsible for the cost of 

re-shipment. , . • j 

As to the five bags, this appeal is not pressed at the hearing, aocl as 

to Rs. 68-2-0, we consider that the decision of the Subordinate Judge is 
right. The learned Advocate-General drew our attention to the evidence 
of the respondent’s witness Ramamurti, who deposed that some of the 
bags got wet when they were taken to the steamer and were consequently 
returned by the captain of the vessel. We cannot accept this evidence 
without more as sufficient to show that the seeds were materially dam¬ 
aged, or that there was any negligence on the part of the respondent m 
respect of those bags. The substantial claim we have to consider is that 
which relates to 2,000 bags, and the questions raised for our decision m 
connection with it are (l) whether the time for their delivery was ex¬ 
tended to the 20bh June, and, if so, whether the market price on that day 
was Rs. 11 a bag ; (2) whether the appellants broke their part of the con¬ 
tract by refusing payment of the balance of price due on 2,000 bags, (3) 
whether the respondent became entitled by such breach to rescind the 
rest of the contract; and (4) whether any, and what, compensation was 
due to the appellants, if not the amount claimed by them. The corres¬ 
pondence which took place between the parties clears the way to a co^ 
reot decision to a considerable extent, and we shall proceed to refer to such 
portions of it as are material. Oq the 25th March the respondent's brother 
sent him a telegram to the effect that gingelly seeds were not procurable 
at Jaggaiyapet, and it was desirable to settle, though at some loss (Exhibit 
A). This shows that so early as in March the respondent experienced 
difficulty in procuring the seeds, and that they were scarce in the market. 

On the 18th Anril, however, the respondent wrote to the appellants the 
letter marked D. stating that 2,000 bags were ready for delivery and 
that the rest were exDQOted from Jaggaiyapet, and requesting that Rs. 125, 
the balance of price due for 2,000 bags, might be remitted to him. We may 
observe here that the balance really due was Rs. 5,125, and that Rs. 12o 
was mentioDed instead by mistake. On the 20bh April, the appellants 
inquired by telegram whether the respondent was sure that 5,000 bags could 
be delivered on the 20th May, and he replied on the same day by his letter 
F, that he was waiting for information from Jaggaiyapet. He also 
[862] sent the telegram G that he would reply as soon as he got the 
information. On the 2l9t April, the appellants aoknowleaged the receipt of 
letter D,and forwarded a cheque for R9.125, which they also described as the 
balance due on 2,000 bags. They further inquired whether the remaining 
3,000 bags would be delivered or not, as they desired to buy them elsewhere 
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1886 U the respondent could not deliver them, and added that, of course, 3 000 
Mai^ 19. bags at least would be ready, as be had bought that quantity (Exhibit IV). 

Thus, it appears that on the 21st April, 2,000 bags were ready for delivery 
that 1.000 bags more were expected to be ready soon, and that the 
parties were in doubt whether the remaining 2,000 bags could be procured. 
Un the 24th April. 18S3, the respondent pointed out that Rs. 125 were 
inserted in his letter E. by mistake for Rs. 5,125, and that the appellants 
should remit the^ balance of Rs. 5,000 (Exhibit H). To this, however 
the appellants did not send a reply, but Mr. Simson admitted in his 
evidence that he declined to pay. The reason which he gave* for this 
refusal was by no tneans satisfactory. He said he did not know that a 
clause was inserted in the contract in regard to the payment of propor¬ 
tionate price as instalments of 1,000 hags were made ready for delivery, 
and that the respondent never told him of it; but that wben’he discovered 
that i^b was part of the contract, he made no objection to it. He added 
that he told the respondent that he bad no right to nut in such a clause. 

On the 26th April, the respondent sent to the appallants letter E, in 
which be explained that 3.000 bags could be delivered on the 20th May 
and that the remaining 2.000 bags might he delivered on the 20bh June’ 
and he earnestly requested that the time fixed for their delivery might be 
extended to the 20th June. The appellants’ contention as to this part of 
the case was that they extended the time accordingly and sent a verbal 
message to that effect by one Venkata Reddi. It is strange that they did 
not call Venkata Reddi as a witness; though assuming that the message 
was sent, it may well be that it was never delivered to the respondent. 

It is not denied for the appellants that, as observed by the 
subordinate Judge, Exhibit E contains an endorsement that they 
wceived the letter on the 28th April, and sent a reply to it on the Isb 

1 ^ letter from the appellants to the respondent of 

Ist May, and after acknowledging two letters from [363] the respond¬ 
ent, dated the 24th and 25th April, and referring to the telegram 
already sent that the steamer would arrive at Masulipatam on the 
^^5th May, it proceeded to state as follows:—"You must borrow 
“ steamer, as we cannot fill her without your seed, and 

u for dead freight, which we shall have to pay if we leave space 

m her for 2,000 bags, will amount to Rs. 6,000. Please, therefore, do 
i« to get the seed somehow or other and avoid such disastrous 

loss. We note you have already purchased 3,000 bags, but for the balance 
2,000 bags you must also arrange and ship them by the said stea¬ 
mer in time, either by borrowing or by purchasing from other 
people. It is not possible to reconcile this letter with the appellants’ 

contention that they extended the time for delivery to the 20th 
June ; but it shows on the contrary that they were most anxious that 
the 2,000 bags should be delivered on the 15th May, and that they insisted 
on the respondent borrowing or purchasing them in time for shipping them 
on that date if he desired to avoid the penalty of paying Rs. 6,000 as dead 
freight. The letter of the 25th April, which is acknowledged in Exhibit I, 
was not produced by the appellants. They stated that that letter was mis¬ 
laid, but beyond their statement, there was no other evidence. Seeing how 
inconsistent their account of the extension of time by a verbal message is 
with their own letter, we are not prepared to hold that the Subordinate 
Judge was in error in finding that, instead of extending the time, they re¬ 
fused all extensiombeyond the 15th May. InMay the price began to rise, and 
one Mahomed Kasim wrote to the respondent on the 3rd idem that gingelly 
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seed sold at Jaggaiyapefc on let May at Es. 803 per putbi (Exhibit III). 
On the let May the appellante sent to the respondent a telegram requiring 
him to borrow 2,000 bags and to ship a)l the 5,000 bags on the 15th idem. 
The respondent stated in reply on the 8rd May, that the appellants did 
not fulfil their part of the oontraob in regard to payment of proportionate 
price on the bags which were ready for delivery; that he incurred a great 
loss in purchasing 3,000 bags : that in consequence of the breach of con¬ 
tract on their part to pay the balance of proportionate price he lost many 
opportunities of purchasing giogelly seed at once, and that therefore he 
was nob to blame for it. On the 5th May he sent a reply (Exhibit VIII) 
to the appellants’ letter I. In this he noted the contents of that 
letter and remarked, " Had you sent [36t] the balance as soon 
"as I informed you that girgplly seed had been made ready in obe- 
" dience to bbe terms of the contract, I would have completely 
" fulfilled my contract in duo time, as I did for the money you bad 
*’ given me in advance. But you did not act up to the terms of the 
" contract. So it is evident that it is not at all a fault of mine, and so I 
" am not responsible to make arrangements for the delivery of the remain- 
" ing bags.” On the 7th May the appellants wrote to the respondent to 
the effect that, though they were most anxious to help the respondent, 
they could not do more than what they bad already done. They then 
proceeded to state, in justification of non-payment of proportionate 
price, that the amount already advanced was Rs. 10,375 in excess 
of the full value of 2,000 bags, and that the dead freight and the 
penalty they might have to pay for short shipment was Rs. 10,000. 
In this letter only 2,000 bags are spoken of as ready for delivery, though 
it had previously been intimated to them that 3,000 bags were ready; but 
it must be borne in mind that this letter was written in answer to the 
respondent’s complaint that the balance of proportionate price on 2,000 
bags was not paid as required by him. In tbeir letter tbe appellants 
further said, " You say you will deliver the remaining 2,000 bags by the 
" 20bh June. Is this quite certain, andean we rely on your doing so 
" without doubt ? It is most important to know this positively, so that 
" we may arrange matters for the best” (Exhibit V). Mr. Simson states 
in bis evidence that the respondent declined on the 7th May, to under¬ 
take to deliver 2,000 bags on tbe 20ch June. Again, the appellants 
addressed to the respondent letter II on tbe 12tb May and inquired, after 
stating that he had no cause for complaint in regard to payment of ba¬ 
lances, whether be would ship 2,000 bags of castor seed instead of gingelly 
seed to save dead freight, and whether he would make ready for shipment 
the remaining 2,000 bags of gingelly seed by the 20bh June if the balance 
of price were paid. The respondent did not accede to the appellants’ 
suggestion, and intimated to them, on the 196h May, that he would neither 
lend them 2,000 castor bags nor supply the remaining 2,000 gingelly bags 
by the 20bh June (Exhibit IX). In advertence to this letter, the appellants 
sent letter VI on the 24th May, stating that the respondent bad got into 
the hands of some unscrupulous person who was trying to stir up a differ¬ 
ence of opinion between them, and that if he saw their agent, Mr. Hay, 
[368] the latter would point out that he book an erroneous view of his 
liability as a contractor. Though a hope was expressed that the difference 
might thus be settled, no further correspondence took place until tbe 25th 
June. When the respondent made up an account of what was due to 
him in respect of 3,000 bags delivered out of 5,000 bags, and remitted to 
the appellants tbe balance due to them out of the money advanced and 


1886 

March 19, 

Appel¬ 

late 

Civil. 

9 H. 889. 


649 


M 111^83 



9 Mad. 366 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1886 

March 19. 

APPliL- 

LATE 

Civic. 

9 u. 359. 


of the subsequent payment of Es. 125 (Exhibit K) on the 27th June, the 
appellants wrote to the respondent letter VII in which they acknowledged 
receipt of letter K and said “ we are sending a steamer to Masulipatam 
due there about the 15tb July next, for the balance of 5,000 bags gin- 
_ gelly seed you sold us. We trust, having given you so long a time to 
deliver and assist you in completing your contract, that you will have 
DO difficulty in effecting a shipment under Mr. Hay's instructions. Please 
J telegraph us as soon as you receive the present, whether you will be 
“ ready to ship by that time.” 

As already observed, the appellants’ contention, that they extended 
the time for delivery from 30bh April to 20th June in regard to 2,000 bags, 
cannot be supported. The oral evidence is not only incomplete, but it is 
also ineoDsistont with their letters of the Ist. the 7th, and the 12th May. 
and with Simson’s evidence as to what the respondent said on the 7th 
May. In the first they told the respondent that he must deliver all the 
5,000 bags on the 15th May, and in the other two they inauired whether 
he would be able to deliver the 2.000 bags by the 20th June. 

The respondent repudiated his liability to deliver them at all on the 
3rd, the 7fch, and the 19th May; we must accept the Subordinate Judge’s 
finding on this po nt. It is argued for the appellants that the time for 
delivery must then be taken to have been extended at least to the 15th 
May. The appellants were no doubt inclined to extend the time until the 
day on which the steamer chartered by them was expected to arrive at 
Masulipatam. It was probably tor that purpose they inquired on the 
20bh April whether 5,000 bags could be delivered on the 20th May, 
and the respondent's reply, dated the 26bh Aoril, was that he could 
get them ready if they extended the time to the 20th June. On the 
1st May thev refused such extension, and told him to get the 2,000 
bags ready bv tbe 15bh Mav, on which day they had information that the 
steamer would touch at Masulipatam. On the 3rd May the respondent 
[366] charged them with breach of contract in regard to the payment of 
balances, and on the 5th May he distinctly repudiated his liability for future 
performance, and he since continued to do so whenever he was asked to 
deliver the 2,000 bags. The evidence discloses no trace of mutual under¬ 
taking that 2,000 bags were to have been delivered on the 15th May, and 
on this ground we are unable bo hold that there was an extension of time, 
as a matter of mutual agreement, up bo 15th May either. 

Though the time fixed by the contract was the 30bh April, it was con¬ 
sidered by neither party as of its essence ; and when the contract time ex¬ 
pired, the respondent’s application for an extension was pending. Though 
the extension which the respondent sought was refused on the Ist May, 
a fresh extension was offered instead, till the 15th May. The appellants 
demurred to it on the 3rd and 5th May, and it was finally known on the 7th 
May that it was the respondent’s fixed resolution to stand upon tbe right 
asserted by him to rescind the contract. It would therefore be fair to assess 
the damages, if any, with reference to tbe market price on that day, for the 
appellants could not reasonably be expected to go into the market to buy 
the bags of gingelly seed, which the respondent refused to deliver, until 
the negotiations for an extension were finally at an end. As to the market 
price, the Subordinate Judge takes it to have been Ks. 7-15-0 on the 
day of the breach. The evidence is conflicting and vague as to the quality 
of the gingelly seed to which the witnesses referred. We should ordinarily 
hesitate to come to a different finding, but in tbe present case the Subordi¬ 
nate Judge has overlooked the respondent’s admission contained in his 
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written statement, vu., that the market price was Bs. 8-2>0 a bag on 3rd 
May. It is also in evidence that the price was steadily rising in the 
month of May, and we must therefore find that the difference between the 
oontraot and the market price on the day the contract was broken was 
7 instead of i annas per bag. It remains for us to decide the question 
whether the respondent was entitled to rescind the oontraot on the ground 
that the appellants failed to pay the proportionate price on the 3,000 bags 
which were ready for delivery. There is no doubt that the proportionate 
price was not paid, and that such non-payment was in contravention of the 
terms of the oontraot. It is argued by the learned counsel for the res¬ 
pondent that the promise to prepare for delivery instalments of 1,000 bags 
L367] and the promise to pay the balance of price due for each of those 
instalments, are reciprocal promises, and that the refusal by one party to 
perform his promise gives a right to the other to put an end to the rest 
of the contract. In dealing with cases like the present, it is necessary to 
keep in view the rule stated by Coleridge, C.J., in Freeth v. B 2 irr (1), 
and the rules of law applicable to conditions precedent. We cannot 
adopt the argument for the respondent that the payment for each 
instalment of bags which were made ready for delivery, was a condition 
precedent to the preparation of the remainder for delivery. If it were 
so, there would be an end of the case. The contract was for the purchase 
of 5,000 bags of gingelly see3, and upon its true construction there 
was but one contract for that quantity. It was in this view that two- 
thirds of the price fixed for 5,000 bags was paid in advance, and the 
receipt E contains a distinct recital that the advance was on the entire 
contract. The words in this document are “ Rs. 25,625, being the 
“ advance due for the 5,000 bags of white gingelly which was contracted 
“ with you this day to be delivered on board the ship at Masulipatam at 
“ the rate of Rs. 7-11-0 per bag, was paid by you and received by me.” 
They contemplate oue entire contract and one delivery, and a part-pay¬ 
ment in advance in respect of the whole. It appears to us to be plain that 
the primary or general intention was that the contract should be single and 
indivisible. A default in payment of the balance of proportionate price in 
respect of one or more instalments cannot, and does not, go to the whole 
root of the contract. Nor is this a contract which, like the one in Withers 
v. Reynolds (2), is capable of being divided into as many independent 
contracts as there are instalments to be prepared for delivery ; such a divi¬ 
sion would be at variance with the primary intention of the contracting 
parties. According bo general principles we think that whenever the 
primary or general intention is unmistakably clear from the terms 
of a contract, the subsidiary provisions which it contains must be 
construed with reference and in subordination to that intention. There is 
therefore no foundation for the argument that the payment of the balance 
of price for each instalment was a condition nrecedent with respect to any 
part of the obligation to deliver 5,000 bags. Nor does this case fall under 
the rule that [368] where one party refuses to perform bis part of the 
oontraot, such refusal maybe treated by the other party as setting him 
free or releasing him from the future performance of his part of the con¬ 
tract. It is argued that, in connection with this rule, the fact that there 
was a part-payment made in advance is immaterial, since a party may 
refuse to perform his part of the agreement either in its entirety or in 
respect of so much of it as may still remain to be performed. However 

(1) LJR. S O.P. 20S. (2) 2 B. and Ad., 882. 
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this may be, we do not consider it necessary to decide this question for the 
purposes of this appeal. Adverting to the rule, Coleridge, O.J., said, in 
Freethv. Burr (1), It is in substance, as we understand it, that you 
must look at all the circumstances of the case, in order to see whether the 
one party to the contract is relieved from its future performance by 
the other ; you must examine what that conduct is so as to see whether 
it amounts to a renunciation, to an absolute refusal to perform the 
contract such as would amount to a rescission if he had the power to 
rescind, and whether the other party may accept it as a reason for not 
“ performing his part.’’ This rule was adopted by Selborne, L.C., in the 
Merseij Steel and Iron Company v. Naylor Benson and Go. (2). 

Having regard then to the circumstances of the present ease, it is not 
possible to hold that the appellants' conduct amounted to a remmciatiem of 
the contract, or to an absolute refusal of future performance. Several of 
their letters, those of the 1st. 7th, and 25th May, and of the 27th June, 
show that they were most anxious that the entire contract should be per¬ 
formed. It was only natural that they should have so desired, seeing 
that the market was steadily rising. They were, at first, averse to grant¬ 
ing an extension of time, bub in this they did nob go beyond their rights 
under the contract. It is, no doubt, true that they broke the contract in 
wibhholding^payment of proportionate price on 3,000 bags, but the respond¬ 
ent intimated to them that he could not arrange for the purchase of 2,000 
bags, unless the time was extended to the 20bh June. This extension they 
were not bound to grant, and the failure to purchase them gave them 
reason to apprehend that they might sustain loss by having to pay dead 
freight and penalty. ExhibitV shows that they hesitated to pay, only because 
the respondent had not bought 2,000 bags. As matters then stood, the 
[369] respondent had over Ks. 2,000 with him in excess of the value of 
the 3,000 bags purchased by him. He stated in his letter of the 3rd May 
that he would have purchased the 2,000 bags if be had been paid. Why 
did he then ask for an extension of time only seven days before? The 
correspondence conveys the impression that, on the one hand, the 
appellants intended to withhold payment of the balance of price until the 
respondent was in a position to assure them that he could purchase the 
2,000 bags in time for their shipment on board the Macedonia, and that 
no heavy loss would be entailed on them ; while the appellants, who were 
unable to arrange for their purchase owing to the then state of the market, 
took advantage of the postponement of payment for which his own con¬ 
duct gave occasion, to set himself free from the remainder of the obliga¬ 
tion, especially when the letter of the Ist May suggested disastrous loss 
as the probable consequence of his failure to arrange for the purchase of 
2,000 bags. Whatever counter-claim the respondent might then have bad 
for the delay in payment, and for breach of that portion of the contract 
which relates to it, the appellants’ conduct does not amount to a renun¬ 
ciation of the contract or to an absolute refusal of future performance. The 
result then is that the decree will be varied so as to award Rs. 875 instead 


of Rs. 500 as damages, that the appeal will be allowed to this extent only, 
and that the memorandum of objections and the rest of the appellants’ 
claim will he dismissed. 


We give the appellants the costs of this appeal. 
Attorney for plaintiffs : Wilson. 


(1) L.R. 9 C.P. 208. 


(2) L.R. 9 App. Gas. ^34. 
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APPELLATE CRIMINAL. mBOK 99. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice AppbTj- 

Brandt. LATE 


7 Criminal. 

Qubbn-Emprbss V. AueMMA." [29bh March, 1886.] - 

^ 9 M* 869^ 

Penal Code, Section 912—Miscaniagc—With childSioge of pregnancy ivimoteriai ^ 

A is with child within th9 meaning of Section 312 of the Indiun Pena] 

Code as soon as she is pcegnaut. 

[370] Held, therefore, where a woman was acquitted on a charge of causing 
herself to miscarryi on the ground that she had only been pregnant ior one 
month and that there was nothing which could bo called even a rudimentary 
feetus or child, that the acquittal was bad in law. 

In orimiDal case 80 of 1885, on the hie of the Sessions Court of North 
Arcob, the prisoner Bandi Ademma was acquitted on a charge of causing 
miscarriage under Section 312 of the Indian Penal Code. 

The Sessions Judge (H. T. Knox) held that, as the prisoner had 
only been pregnant for one month, she could not be said to have been with 

child within the meaning of Section 312. 

The record having been called for and notice given to the accused 
who did not appear, the Court (Mdttusami AyyAR and BRANDT, JJ.) 
delivered the following 

JUDGMENT. 

The Sessions Judge finds that the accused, Ademma, being pregnant, 
used artificial means to cause herself bo miscarry, and that she did, in 
consequence, get rid of the contents of her uterus ; but be acquitted her 
on the grounds that she had been pregnant, according to her own statement, 
for only a month, and cannot be said to have been with child, for, accord¬ 
ing bo the evidence, what came away was only a mass of blood. 

There was nothing which could be called even a rudimentary feetus 
or child.” 

The term ’ miscarriage ’ is notdefined in the Penal Code. In its popular 
sense it is synonymous with abortion, and consists in the expulsion of the 
embryo or foetus, i.e., the immature product of conception. The stage to 
which pregnancy has advanced and the form which the ovum or embryo 
may have assumed are immaterial. 

Section 312 requires proof that the woman is “ with child, ” bub it is 
enough if the fact of preguancy and the intentional expulsion of tho im¬ 
mature contents of the uterus are established. The words with child” 
mean pregnant, and it is nob necessary to show that “ quickening, ” i.e., 
perception by the mother of the movements of the foetus, has taken place, 
or that the embryo has assumed a foetal form. 

Having regard to the requirements of the law in this respect, we 
must, and do, set aside the acquittal in this case, and direct a re-trial. 

[871] If the accused be convicted, the Judge will no doubt take into 
consideration, among other things, the former trial and the time which 
has elapsed since the offence was committed. 



* Oiiminal Revision Case 48lot 1886. 
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APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Parker. 


Ambu {Plaintiff), Appellant v. Ra.MAN AND ANOTHER {Defendants) 

Respondents.^ [isb and 14fch April, 1886.!! 


Molahar lav'-Oiti (enure—Right to make further advance-Second 
stronger without notice to otti holder invalid. 


mortgage to 


R having coQveyed certain land to P on otti tenure (mortgage) in 1852 
executed a deed of further charge (ottikampuram) in 1873 to P’a widow and in 
1879, conveyed the jonm (equity of redemption^ to her. ’ * 

1873 and 1879, R mortgaged the same land to A by jenm panayam 


In a suit by A to enforce his mortgage ; 

Held, that inasmuch as R had not given notice to the otti holder, nor given 

hfr the option of making the further advance made by A, A had no claim 
agaiQst tbe laad. 


[R., 30 M. 388*17 M.L.J. 329 = 2 M.L.T. 354.] 


Appeal from the decree of H. J. Stokes. Acting District Judge o# 
South Malabar, confirming the decree of 0. Cbandu Menon, Distriot 
Munsif of Calicut. 

Plaintiff, Ambu Navar, alleged that in 1881 he obtained a decree upon 
mortgage (panayam) against defendant No. 1, and attached the land 
mortgaged in execution of the decree; that defendant No. 2 intervened, 
claiming to be the owner of tbe land by purchase from defendant No. 1 
in 1879. 

The claim was allowed. 

Plaintiff now sued to enforce his mortgage against the land. 

Defendant No. 2, Annamma, pleaded that the land had been demised 
on otti to her husband in 1852, that she had since that date made a 
further advance, and in 1879 purchased the equity of redemption. 

[372] The District Munsif, upon the evidence of one witness, found 
that, according to custom, nc jenm panayam can be raised by a jenmi 
from a third party on land held on otti tenure, and dismissed the suit. 

On appeal, the District Judge confirmed the decree, on the ground 
that, as long as an otti is unredeemed, the otti holder’s right to make 
further advances subsists. 

Both Courts found that defendant No. 2 had no notice of, and had 
not consented to, the advance made to defendant No. 1 by plaintiff. 

Plaintiff appealed, on the grounds, i7Uer alia, that the right of an 
otti holder to make further advances was no bar to the sale of the land 
by a subsequent mortgagee, and that the effect of tbe right of pre-emption, 
which vested in defendant No. 2, was not to nullify plaintiff's mortgage, 
but only to give her the option to purchase that right also. 

Sankara Nayar, for appellant. 

Sankara Menon, for respondent No. 2. 

The Court (Collins, C.J., and Parker, J.) delivered the following 


JUDGMENT. 

Defendant No. 1 demised the paramba on otti to the late husband 
ofdelendant No. 2 in 1852, and in 1873, having received a further 


• Second Appeal No. 803 of 1805, 
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advance, esieouted an ottikampuram deed to defendant No. 2. He further 1886 
conveyed the jenm right to defendant No. 2 in 1879. April 14. 

Between 1873 and 1879, however, the defendant No. 1 executed a 
jenm panayam deed in favour of plaintiff, who now sues to establish his Appel* 
right to sell the paramba to cover the panayam amount. LATE 

Both the lower Courts have dismissed the plaintiff’s claim. OlVlL. 


For the plaintiff it is contended that the paramba is liable for his — 
lien, unless defendant No. 2 likes to pay him the amount, in which case ® **. 871 
the amount so paid will be a further charge upon the paramba, in addition 
to the claim already held by her on otti and ottikampuram. 

For defendant No. 2, it is urged that the property cannot be made 
liable for plaintiff’s panayam amount, that deed having been executed 
without notice to her, and without giving her the option of making a 
further advance. 

The District Munsif found that defendant No. 2 had no notice [373J 
of plaintiff’s jenm panayam and did not consent to it, and the District 
Judge adopts this finding. There was, therefore, no valid opportunity for 
making a further advance, and the suit was rightly dismissed. Cheria 
KrishTKtn v. Vishnu (1). Vasudevan v. Keshavan (2) is not in conflict with 
this view, since in that case the veppu holder and his karnavan had the 
chance of purchasing at the price offered by the highest bidder at an 
auction. 

The issue referred in K. T. P. Kunhali v. V. V. Kinathe (3) is not 
necessary here since the Courts have found that defendant No. 2 had no 
notice of the panayam. 

The second appeal fails and is dismissed with costs. 

9M. 373 = 1 Weir 737. 

APPELLATE CRIMINAL. 

Before Mr. Justice MiUtusaini Ayyar and Mr, Justice Parker, 

QUEEN-Empbess V . Kethigadu.* [16tb and 28th April, 1886.] 

Madras Forest Act, Sections 2, 43, Buies 10, 13, 23—Loj/s i>ernuLnenlly fastened to a 

building cease to he Umber. 

The aiccused were convicted of removing ‘ timber ’ vested in the Forest Depart* 
moot, and the convicting Maglstriite ordered it to be confiscated : 

Held, that having been already permanently fastened Co a building it had 
ceased to be timber within the meaning of Section 2 of the Forest Act, and the 
order for confiscation was illegal. 

This was a case referred for the orders of the High Court by C. A. 

Bird, District Magistrate of Cuddapah. 

In case No, 190 of 1885, the Second-class Magistrate of Budvel 
convicted Kethigadu and two others of an offence punishable under 
Section 26 of the Madras Forest Act, 1882 {mz., breach of Rule 12 of the 
Forest Rules passed by the Governor in Council) in cutting “ reserved ” 
trees without license and removing the timber. 

The Magistrate found that the accused bad cut sandal*wood and other 
logs and built huts therewith. 

[871] Under Section 43 of Act, the Magistrate confiscated the 
** materials " and directed the Forest Ranger to take possession of them. 

* C rim inal RevisioD Case 660 of 1885. 

(2) 7 M. 309, 
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1886 The Deputy Magistrate, at whose instance the case was referred, was 

APRIL 28. of opinion, that as the timber had been converted into huts and was no 

A pwT moveable property, the order under Section 43 was bad in law. 

APPEL- Counsel were not instructed. 

LATE The Court (Muttusami Ayyar and Parker, JJ.) delivered the 

Criminal, following 


9 M. 373 = 


JUDGMENT. 


1 Weir 757. 


We are of opinion that logs of wood, when they have become part of 
a house and permaneotly fastened to a building attached to the earth, 
have ceased to be timber within the meaning of Section 2 of the Forest 
Act, and are therefore nob liable to attachment under Section 43 of that 
Act. 

The order for confiscation must be set aside. 


9 H. 374=2 Weir SIS. 

APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

Kottalanada (Petitioner) v. Muthaya AND OTHERS (Respondents).* 

[16th April. 1886.] 

Caftle Tresiiass Act. Section 20—Crwrnal Procedure Code, Section 4 la). Section 260— 
Illegal seizure of cattle under the Cattle Tresiiass Act, not an offence within the 
uteaning of the Code of Criminal Procedure. 

In a case instituted upon complaint made under Sec'ion 20 of the Cattle Tres¬ 
pass Act, the Magistrate acquitted the accused, and being of opinion that the 
complaint was vexatious, directed the complainant to pay compensation to the 
accused as under Section 260 of the Code of Criminal Procedure. 

Held, that the act complained of was not an ofience within the meaning of 
the Code of Criminal Procedure, and ih^t the order awarding compensation was 
illegal. 

[F., 23 C. 248 (249) ; R . 18 A. 353 (354) = 16 A.W.N (1896) 98 ; 23 C. 442 (445).] 

Application under Sections 435, 439 of the Code of Criminal Pro¬ 
cedure to quash an order of the Second-class Magistrate of Tenkasi award¬ 
ing compensation under Section 250 of the Code of Criminal Procedure 
to the defendant in case No. 70 of 1885. In that case Kottalanada Pillai 
preferred a complaint against [375] Muthaya Pillai and others, under 
Section 20 of the Cattle Trespass Act, of illegal seizure of cattle. 

The Magistrate having acquitted the defendants, directed the com¬ 
plainant to pay them compensation as for a frivolous complaint. 

Mr. Wedderburn, for the petitioner, referred to Piteki v. Ankappa (1). 
Subramanya Ayyar, for respondents. 

The Court (Muttus.ami Ayyar and PARKER, JJ.) delivered the 
following 

JUDGMENT. 

We are of opinion that the illegal seizure of cattle is not an offence 
within the meaning of the Criminal Procedure Code, and therefore set 
aside the order awarding compensation, and direct the refund of the 
money. 

* Criminal Revision Case 21 of 1886. 

(1) 9 M. 102. 
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APPELLATE CIVIL. 

Before Sir Arthur J.H. Collins, Kt., Chief Justice, and Mr. Justice 

Parker. 


Rama (Plaintiff), Petitioner v. KUNji and another (Defendants), 

Respondents.* [2Dd and 8fch April, 1886.] 

Legal Practitioners' Act, Sections 27, 28, 80 -Sufi bij lAeader to recover fee from Client 
—Contract Act, Section 10—Civil Procedure Code. Section 622. 

The Legal Practitioners’ Act doo^ sot debar a pleader from recoverioc a fee 
from his client when no contract in writing is made. 

A Small Cause Court having dismissed a suit brought by a pleader to recover 
from his client a fee claimed for the conduct of a suit on the ground, that such a 
suit would not lie, because it was leased on an or.\.l contract and such contract 
could not be enforced by roasouof the provisions of the Legal Practitioners’ Act, 
the High Court under Section 622 of the C'.>de of Civil Procedure reversed the 
decree of the Small Cause Court. 

[DUa.. 26C. 805 ( 806 ); 136 P.B. 1893; F.. 12 A. 169 (173) ; 27 M. 512 f5lG> = 14 
M L.J. 274; 1 lod. Cas. 393= I P.R. 1909 = 21 P.b.R. 1909 = 8 P.W.R. 1909; 
R., 28 A. 764 (770)=3 A.L.J. 579=A.W.N. (1906) 235 = 1 M.L.T. 242; 11 M. 
2201229) = 12 Ind. Jur. 49; 14M.63 (65); 15C.L.J. 660 (662) = 17C.W.N. 45 (46) 
= 13 Ind. Cas. 43 ; 3 N.L.R. 47 (49).] 

Application under Section 622 of the Code of Civil Procedure to set 
aside the decree of V. P. DeRozario, Subordinate Judge of South Malabar 
at Palgat, in Small Cause Suit No. 596 of 1885. 

[376] The facts are set out in the judgmeot of the High Court 
(Collins, G. J., and Parker, J.). 

Gopala Nayar, for petitioner. 

Respondents did not appear. 

JUDGMENT. 

The plaintiff sues to recover from his clients Rs. 82-8*5, balance of the 
“ regular fees ” as remuneration for his services as defendants’ vakil in a 
certain suit. There was no agreement in writing made between the 
parties. It is, however, stated in the judgmeot that defendants' agent 
promised plaintiff the “regular fee,” i.e., the fee prescribed by the High 
Court as payable to one party by the adverse party. 

The Subordinate Judge dismissed the suit, holding the agreement 
invalid under Section 28 of the Legal Practitioners' Act, not being made 
in writing or filed in Court. 

It is urged upon us that the Subordinate Judge declined a jurisdic¬ 
tion vested in him by law since the Legal Practitioners’ Act does not 
prevent the practitioner recovering a fee from his client when no agree¬ 
ment in writing is made. The plaintiff, it is said, bases bis suit upon 
Section 70 of the Contract Act, as it was never intended that the service 
should be rendered gratuitously. 

The plaint does not shew that the cause of action is based on an oral 
agreement to pay the “ regular fees.” Nothing is said about any agree¬ 
ment at all; the suit, as framed, is for work and labour done, and may be 
brought under Section 70 of the Contract Act. It may be however that» 
at the bearing, the plaintiff set up an oral agreement to pay the regular 
fees, 

• ^_ __ _ 

* OivU Revision Petition 30 of 1686. 
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The fees fixed by the High Oourb uoder Section 27 of the Legal Prac¬ 
titioners’ Act relate only to fees payable by one party in respect of the fees 
of his adversary’s advocate, and not to the fees payable between a pleader 
and his own client; Sections 28 and 30 would appear to refer to agreements 
to pay more than such fees. 

The Subordinate Judge has jurisdiction to bear the suit, and must 
determine on the evidence whether the amount claimed is fair and 
reasonable. 

We set aside the decree and direct the Subordinate Judge to try 
the cause on its merits. The respondent must pay the costs of this 
proceeding. 


9M. 377 = 2 Weip 427. 

[377] APPELLATE CRIMINAL. 

Before Mr. Justice Kernan and Mr. Justice Muttusami Ayyar. 

Queen-Empress v. Viranna.* [20th April, 1886.] 

Criminal Procedure Code, Section 349. 

A Second-das'^ Magistrate having convicted a person of theft and sent him to 
a First-class Magistrate for enhanced punishcaen*'' as an old ofiender under 
Section 349 of the Code of Criminal Procedure, the First class Magistrate returned 
the prisoner to the Second-class Magistrate and directed that officer to commit 
the case to Sessions. 

On a reference by the Sessions Judge, the High Court, while allowing the 
committal to stand, directed that, in all cases referred under Section 349 of the 
Code of Criminal Procedure, thu Court to which the case is referred should 
dispose of the case itself and not send it back to the Court by which the reference 
is made for committal to Sessions. 

[F-, 26 A. 344 (345) = A.W.N. (1904) 42 ; R., 2 L.B-R. 285 (287).] 

Case referred to the High Court by A. L. Lister, Sessions Judge of 
Godavari, on 30th March 1886. 

The material portion of the letter of reference was as follows :— 

“The accused was placed before the Sub-Magistrate of Eajahmandri 
on a charge of theft in a building and convicted, and, as he was an old 
offender, the proceedings were submitted to the Joint Magistrate under 
Section 349 of the Code of Criminal Procedure. 

The Joint Magistrate by Proceedings, No. 16 of the 10th March, re¬ 
ferred the case back again to the same Sub-Magistrate with a direction 
that he should commit the case to Che Sessions Court, and in obedience 
to that order, the Sub-Magistrate committed the case. 

I submit that th^ order of the Joint Magistrate directing another 
Magistrate to commit is not according to law, and is ultra viresiti 
Criminal Revision Case 501 of 1882 it was held that such an order is tiUra 
vires, and the commitment was quashed.” 

Counsel were nob instructed. 

The Court (K^RNAN and Muttusami Ayyar, JJ.) delivered the 
following 

JUDGMENT. 

[378] It has been m iny times ruled by this Court that a Magistrate, to 
whom nroceedings are submitted under Section 349 of the Code of Ori naiP*| 

* Orimical Bevieion Case 195 of 1886. 
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Pfooedure, is not at libarty to reburo tha o^se to the eubmittiDg Magistrate 
bub must dispose of it himseU. He has the povror to oommic to Sessions 
if necessary. 

Very serious incoovenienoe is the result of the Magistrate’s order re- 
tarningthe prisoner and directing oommitbal to Sessions. 

We think that we may allow the committal to the sessions to stand. 

We desire, however, that in all oases referred under Section 349, the 
Magistrate, to whom reference is made, shall himself dispose of the case, 
and shall not return it an I the prisoner to the Magistrate by whom the 
reference is made. 


18B6 

APBUi ‘iO. 


Appel¬ 

late 

Criminal. 

9 H 377 = 

2 Weir 427. 


9 M. 378 (F.B.). 

APPELLATE CIVIL—FULL BENCH, 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, 3/r. Justice 
Kernan, Mr. Justice Muttusami Ayyar, Mr. Justice 
Brandt, and Mr. Justice Parker. 

Kalandan {Petitioner) v. Pakriohi [Respondent)^ 

Thammaya [Plaintiff) v. Venkanna [Defendant).^ 

(9tb March and 21sb April, 1886.] 

Regulation IVof \81Q, Section 'i^ — Person'll ijrnpertgonlij liable to attachtmnl in exe¬ 
cution of Village Munsifs decree. 

Under Regnlation IV of 1816. the decrees of Village Munsifs cannot be executed 
against other than psrsonal property. Such decrees can be executed by a transferee 
of the decree aud against (he represeotative of a deceased judgment-debtor. 

[N.B, —See in this connection 9 M. 385 (F.B.), infra. —ED,] 

These cases were heard together. The facts in Kalandan v. Pakrichi 
were as follows : — v 

One Mayan, having obtairied a decree for Rs. 19-5-10 against the as¬ 
sets of Keloth Kunhi Paki, deceased, in suit 237 of 1835 on the file of the 
Village Munsif of Tellicherry Amsham on 27th April 1885, the Village 
Munsif, on the 25th June, attached a valuable house iu Tellicherry in exe¬ 
cution of this decree. On [379] the 29th June Acharath Pakrichi ob¬ 
jected bo the attachment on the ground that she had a kanam (mortgage) 
on the house of Rs. 500, and chat the equity of redemption had been sold 
in execution of a decree of the Subordinate Judge of Tellicherry. She pro¬ 
duced a summary decision of the District Munsifs Court allowing her 
kanam claim and a registered kanam deed, but the Village Munsif dis¬ 
regarded both and rejected her claim. On the 30th June the VillageMim- 
sif allowed Mayan to assign his decree to Kuoji Kalandan Haji. On the 
27th August notice of the attachment was given to the District Munsifs 
Court, and on the 28th August Pakrichi applied to that Court to refuse. 
execution of the Village Munsifs decree. 

The District Munsif, having sent notice to the assignee of the decree, 
refused execution, holding both thedicree and the procedure in execution 
thereof to be illegal— 

(1) because decree was passed against the assets of a deceased 

debtor; 

(2) because valuable immoveable property bad been attached ; 

(3) because the validity of a kanam for Rs. 500 had been adjudi- 

^_^ted on and the order of a District Munsif declared invalid : 

• Oi?il Esvisioa Fetitioa 288 of 1885. t Civil Havision Patition 307 of 1885, 
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(4) because the assigument of the decree had been recognised. 

On the 22nd September 1885, Kunji Kalandan Haji presented a' 
petition to the High Court against the order of the District Munsif of 
Tellicherry refusing to execute the decree on the ground that the District 
Munsif was bound by law to send a peon to sell the property attached ia. 
execution of the decree of the Village Munsif, and that the District 
Munsif had misconstrued the provisions of Kegulation IV of 1816. 

This petition was styled a Civil Revision Petition (No. 288 of 1885), 
but under wbat provisions of law it was presented was not stated therein.. 

Mr. Michell, for petitioner. 

The case was referred to a Full Bench on 3rd November 1885. 

In Tharnmayya v. Venkanna, the facts were as iollows :— 

In suit 11 of 1881 on the file of tbe Village Munsif of Thamarapalli 
(near Cocanada) the defendant Venkanna agreed to pay to the plaintiff 
Tharnmayya Rs. 7-10-0 and prayed the Court [380] to pass a decree 
in accordance with this agreement. On the 24th January 1883 
plaintiff applied for execution of this decree by attachment of the defend¬ 
ant’s moveable property. No such property having been found, the 
plaintiff applied on the 11th July 1884 for attachment of 1‘29 acres of 
defendant’s land. On the same day the Village Munsif applied to the 
District Court for orders as to whether he could attach and sell land, and 
the District Court, on the 29th July, replied that the Village Munsif bad 
power to sell land, referring to Ramasami v. Angappa (1). 

On 2Dd October 1884 the Village Munsif applied co the District Mun¬ 
sif to send a peon to sell the land under the provisions of Regulation IV 
of 1816. The District Munsif did not send a peon, but referred the matter 
to the District Court. 

On the 17th of July 1885 the District Judge of Godavari (A.L. Lister), 
in a letter to the Registrar of the High Court, asked whether the rules 
regarding the proclamation and conduct of sales, which came into force 
on ist July 1885, applied to sales of immoveable property conducted by 
Village Munsifs, and referred to the case of Tharnmayya v. Venkanna. 

Thf< High Court called for the records in this case, and on 3rd Sep- 
temb-^r 1885, the Court (Muttusami Ayyah, Hutchins, PARKER and 
Handley, JJ.) delivered the following ^ 


JUDGMENTS. 


Muttusami Atyar, J.—I doubt if the decision in Ramasami v* 
Angappa (l) is correct. The words used in Section 30, clause 1 of Regula¬ 
tion IV of 18'6, are “tbe property of the party cast,” and appear to include 
immoveable, as well as moveable, property. But Section 5 and Section 27 
limit the Village Munsif’s jurisdiction to personal property, and the 
procedure prescribed for the attachment and sale is not wbat is usually 
prescribed in regard to immoveable property. The absence of a provision 
for the investigation of claims has also to be noted. The general scopo 
of tbe Act is a matter which ought to be kept in view, I think, in con¬ 
struing particular Sections. The reasonable construction, it seems to 
me, is that the expression ‘ the property of the party cast ’ means such 
property as the Village Munsif has jurisdiction to deal with under tbe 
Act. Though the Regulation was passed in 1816, I do not understand that 
it was usual for Village Munsifs to sell immoveable property until recently. 

,[381] Hutchins, J.—Mr. Lister is of course mistaken in asserting 
that Mr. Webster had placed no construction on the Regulation ; he had 


(i; 7 M. 220. 
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get aside a Village Munsif's refusal to proceed against immoveable pro¬ 
perty ; whether, as Distriob Judge, he had power to make such an order is 
of oourse quite another matter. I cannot see that any inference can be 
drawn from the oonOluding words of clause 5, Section 30. The whole 
question seems to-turn on this as pointed out in our judgment. Can we 
say that ‘ property ’ means moveable property only? If any of my learned 
oolleagues can see their way to say that it does, I shall be only too glad 
to withdraw the decision and agree with Messrs. Lister and Weir. 

Neither this Court nor Government can deprive the Munsifs of their 
legal powers. The only remedy (supposing one to be necessary which is 
by no means proved by anything beyond Mr. Lister’s apprehension) 
would be a legislative enactment. 

Parker, J.—I also, with Mr. Justice Muttusami Ayyar, am inclin¬ 
ed to doubt whether the deQision ID Ramasami V. Angappa was correct. 
Unfortunately the case was not argued, hot it is certainly arguable that a 
Begulation which, by its preamble and every other section, gave a Village 
iMunsif power to deal with personal property only, did not intend any 
other kind of property bo be attachable under Section 30. 

Handley, J.—I agree with Mr. Justice Muttusami Ayyar and 
Mr. Justice Parker in doubting the soundness of the decision in referred 
Case 8 of 1883. 

Looking at the whole scope of the Begulation, the wording of Sec¬ 
tion 30 and the absence of any of the usual provisions relating to sales of 
immoveable property, it seems to me a not unreasonable construction to 
pub upon the Eagulation to hold that the word ‘ property ’ in the sections 
relating to execution of decrees does not include immoveable property. 

And the fact, if it be so as I understand, that the power to attach and 
eell immoveable property has not been exercised until recently by Village 
Munsifs, would go to show that such was the view formerly taken by the 
Courts of the Presidency. 

On the 19th of September the case was referred to a Full Bench by 
Keenan. Opfciating 0. J. 

On 9bh March 1886 these cases were argued before the Full Bench 
(Collins, C.J., Kernan, Muttusami Ayyar, Brandt and Parker, JJ.). 

[382] Mr. Michell, for petitioner in C.E.P. 288. 

The Acting Advocate-General (Mr. Shephard), for respondent. 

In C.E.P. 307 the Acting AdvocatQ-General (as amicus curia) argued 
the case. 


1386 

April 2i. 

Full 

Bench. 

9 H. 878 


JUDGMENT. 

The judgment of the Full Bench (COLLINS, C.J., KebnaN, MUTTU¬ 
SAMI Ayyar, Brandt and Parker, JJ.) was delivered by 

Keenan, J. —There is one question common to these cases, and that 
is, whether the decree of a Village Munsif, passed under Begulation IV of 
J816, can be carried out by abtacbment of any property except personal 
property, or by attaobment of property in land'or bouses. This depends 
on what is the proper construction of the Begulation in respect of the word 
property’ mentioned in Section 30. That section provides that, if the 
decree amount be not paid, the Village Munsif shall attach the property of 
the party oast, and fix a day for the sale, and shall send notice thereof to 
'the District Munsif, who shall send a peon to sell the attached property, 
and parts 2, 3 and 4 of Section 30 provide that the peon so sent sball sell 
tb 9 „ property, and receive the purohitsd money and pay the creditor, and 
the balance, after deducting expenses, to the party oast. . 
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There is no doubt that the word ‘ property ’ is a fieneric term, of which 
personal or moveahle property and real or immoveable property are species 
and, therefore, under the word property all sorts of property might be 
included ; but whether the word property was used in its general sense or 
as meaning personal or moveable property only, must depend upon the 
intention of tbe Legislature, to be discovered from the language used, 
having regard to the subject legislated for. Section 5 empowers Village 
Munsifs to hear and determine, of their own authority, suits without 
appeal for sums of money or other personal property not exceeding 10 
Arcot rupees against persons resident witbin their jurisdiction. Section'll 
prescribes that the plaint shall describe, amongst other things, the “ total 
amount or value of the property ” claimed. It is clear that under Section 5 
property’ in Section 1 must mean personal property and cannot mean 
real or immoveable property, as no other than sums of money or other per¬ 
sonal property can be claimed. It is an ordinary canon of construction 
that, whenever a particular word is used, having in an Act a defined mean¬ 
ing, and is used afterwards in the Act, the same meaning shall be given 
to it all through, unless from the context or otherwise the word, 
[383] when elsewhere used, appears to have been used in a different sense 
from that in which it was formerly used. Why then should tbe word 
property’ in Section 30 have a different meaning from the same word in 
Section 11? 

This view receives strong corroboration when it is recollected that, 
under Section 5, a suit before the Village Munsif can only be brought for 
money or for personal property. 

Now, if a suit cannot be brought for real or immoveable property, 
would it not be quite inconsistent to allow execution to be issued against 
such real or immoveable property? To allow this to be done would be to 
effect indirectly what could not be done directly. Assuming the case of 
an attachment of immoveable property and that any person not tbe defend¬ 
ant was bona fide entitled to and in possession of it, could the Muosif 
determine that claim ? If be could, would not that power be iuconsistent 
with Section 5, as be would practically determine a suit not for personal 
property but for real property ; but no provision is made in the Eegula* 
tioD in such circumstances. Again, suppose the Village Munsif had no 
power to entertain the claim of such a bona fide owner, could it be sup¬ 
posed that the Regulation contemplated that such claim was to be dis¬ 
regarded and tbe property of the wrong person sold without enquiry? 

No doubt if personal property, say, a cow, not belonging to the debtor, 
is seized, the true owner, it might be contended, would have no right to 
stop the sale: but this seems to us a wrong view because the Village 
Munsif has power to determine as to personal property. In the case of 
personal property, the enquiry is in most cases simple ; generally the right 
of property is accompanied by possession, and such possession is not sub¬ 
ject to mortgage or assignment to another person. In tbe case of land, 
the possession may be in one man and the right of property in that land 
may be in another. The Regulation was suitable to the recovery of very 
small claims by remedy against personal property, but is wholly unsuit¬ 
ed for tbe recovery of claims against immoveable property. Could it be 
reasonably contended that an interest in immoveable property is to be sold 
by a peon who is to receive tbe produce of tbe sale and pay tbe debt to 
the creditor and the balance to the debtor ? What interest in the immove¬ 
able property should be sold, and how Js tbe peon to know what such 
interest was ? 
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[384] The cootemporaneoua legislation shows that, when the Legis¬ 
lature intended that real or immoveable property should be liable to be 
sold by Distriot Munsifs, express power to that effect was given. See 
Regulation VI of 1816 {passed OQ the same day as No. IV), Section 45. 
From the District Munsifs’ Courts appeal lay to other Courts as provided 
by the Regulation. There is neither express power to sell land, nor is 
there an appeal given by the Regulation IV of 1816. There appears, 
therefore, very good reason to believe that the Legislature did not intend, 
by the use of the word ‘property’ in Regulation IV of 1816, to authorize 
the sale of real or immoveable property under a decree by a Village Munsif. 
If, therefore, such was not the intention of the Legislature, then the power 
is nob given by the Regulation. 

Long usage, save in only one case, so far as the Hieh Court knows, 
from 1816 up to within the last two or three years, has been to treat the 
Regulation as not conferring this power—see also the Circular Orders 
of 1829 prohibiting Village Munsifs from executing decrees against land. 

Mr. Webster, when Judge of Coimbatore, stated in a case before him 
that the word ‘nroperty’ was large enough to include land. The case of 
Ramasami v. Angappa (l) was not argued, and the Court merely say 
they are nob prepared to say that Mr. Webster’s judgment was incorrect, 
and observe that the word ‘property,* without qualification, applies to 
property of all kinds. 

The several Procedure Codes never were applicable to the Village 
Munsifs’ Courts. The Code provides for all cases of seizure and sale of 
lands, and for adjudication of claims to laud and appeals in respect thereof, 
80 as to do complete justice between suitors. In the absence of such powers 
from Regulation IV, is it not therefore possible to bold the law has vested 
in Courts, exercising such limited and petty jurisdiction, the power of exe¬ 
cuting decrees against laud which may be subject to mortgage, lien, 
charges and limitations of interest, without appeal. 

We bold, therefore, that the Village Munsifs decree could not be 
levied by seizure or sale of land in C.R.P. No. 288, and dismiss it. 

As to the suit No. 11 of 1881, so far as it sought a decree [385] 
against a personal representative, we do not see why a decree should not 
lie under the Regulation, nor do we see any objection to a transferee of 
a decree obtaining execution of it. Both the above cases, so far as 
they are for small suras, are within the object and intention of the Regu¬ 
lation. 

9 H. 389 (F.B.) = 10 Ind. Jur. 291. 

APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, Mr. Justice 
Kernan, Mr. Justice Muttusami Ayyar, Mr. Justice Brandt, 

and Mr. Justice Parker. 

Raman (Petitioner) v. Pakrichi {Res 2 }ondent).* 

[9th and Slst March, 1886.] 

Regulation IVof 1816, Seciicms 29, Zh—Remedy confined to parties to s-uit. 

The remedies provided by Sdotioa 35 of Regulabioo IV of 1816 against Village 
Munsifs are oonflaed to persons who are parties to suits before such Village 
Mansils. _ 

* Civil Revision Petition 855 of 1685. 

(1) 7 M. 220. 
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1886 Application uader Seccioa 622 of the Coda of Civil Procedure to 

Ma^h 31. set aside an order of the Subordioabe Judge of North Malabar passed on a 

petition presented by Acharath Pakrichi under Sections 29 and 35 of Regu- 

latioQ IV of 1816, complaining against the Village Munsif of Tellicherrv 
Amsham, Kunhi Raman Nayar, 

The Subordinate Judge (K. Kunjan Menon) awarded Rs. 25 damages 
and costs against the Village Munsif. 

This case being connected with Civil Revision Petition 288 of 1885(1) 
was heard with it and disposed of by the Full Bench. 

The facts necessary for the purpose of this report are as follows;— 
The Village Munsif (petitioner) having attached a house in execution 
of a decree passed by him in a suit to which Acharath Pakrichi (the res¬ 
pondent) was no party, she objected to the attachment on various grounds 
which were overruled by the Village Munsif. 

She thereupon complained to the Subordinate Judge that she had 
been injured by the conduct of the Village Munsif. 

[386j The Subordinate Judge held that sue could not come in under 
Section 29 (2) of the Regulation, nob being a party to the suit, but that 
sho could complain under Section 35 (3) as being a party injured by 
an oppressive and unwarranted act within the meaning of that section. 
Mr. Michell, for petitioner. 

The Acting Advocate-General (Mr. Shephard), for respondent. 

The Full Bench (COLLINS, C. J., Kernan, Muttusami Aytar, 
Brandt and Parker, JJ.) delivered the following 


JUDGMENT. 

We are of opinion that the words in Section 35 of Regulation IV of 
1816 by the party injured ’’ must be restricted to parties bo the suit, and 

(1) 9 M. 379. 

(2) The decieions of Village Munsife, either as Munsif or arbitrator, shall not be 
carried into execution by them Id less than thirty days after the date on which copies of 
the decrees may have been furnished or tendered to the parties or to their vakils, should 
either party present a petition to the Zilla Judge within that period, charging the Village 
Munsif with corruption or gross partiality, the Zilla Judge shall order execution of the 
decree to be stayed, and if the charge of corruption or partiality be proved to the full 
satisfaction of the Zilla Judge by the oaths of two credible witnesses at cthe least, he 
shall annul the decision. 

f3) .Firsi,—Village Munsifs shall be liable to prosecution in the Zilla Court for 
corruption in the discharge of their trust by either party in the suit, and for any 
oppressive and unwarranted act of authority by the party injured, and upon proof of 
® to the satisfaction of the Judge, he shall, in the first-mentioned oase, 

adjudge the offender to pay the prosecutor three times the amount or value of the money 
or property corruptly received, with all costs of suit; and in the second, award such 
damages and costs to the party injured a.s may appear to him equitable; but no 
Village Munsif shall be liable to be prosecuted for want of former for error in his 
proceedings or judgment; nor shall any process whatever be issued against a Village 
Munsif who may be charged with corruption, or any oppressive and unwarranted act 

unless the Judge shall be previously satisfied by sufBcient evidence that 
there is probable cause to believe that the charge is well founded, and unless the 
char^ shall bt« preferred within three months from the date of the act complained of. 

SecontZ.—The Zilia Judge shall, on charges of corruption, fine the party by whom 
or for whom the corruption may have been practised in the suit, provided he shall have 
assented to such corruption, in a sum equal to the value of the thing or sum of money 
. ® Village Munsif may be proved to have so corruptly received. 

charged against any Village Munsif shall not be proved 
0 the satisfaction of the Zilla Judge, he shall award full costs and such damages to the 
Village Munsif as may appear to him equitable, and he shall levy a fine from the 
party making such groundless charge, not exceeding the value of the thing or sum of 
money charged to have been corruptly received. 
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oaoDot be applied, a8 they have beea by the Subordioate Judge, to aoy 
and every person allegiug that he has beea injured by prooeediogs of a 
Village Munsif under the Kegulation. 

Village Munsifa are liable to proseoution “ for oorruption in the dis- 
obarge of their trust,” “ by either party to the suit,” and [387] “ for any 
oppressive and unwarranted act of authority by the party injured.” 

To a suooessful prosecutor on a charge of corruption three times the 
value of the money or property corruptly received may be awarded, and 
to the party injured ” damages and costs may be awarded : and not only 
may a Village Munsif be mulcted for corruption, but also “ the party by 
whom or for whom the corruption may have been practised,” if privy to 
such corruption; in each instance in which the words are used in the 
section they appear to be used with reference to a party to the suit. 

The Subordinate Judge had then no jurisdiction to award damages 
against the Village Munsif in this case at the instance of a person who 
came in with a claim in respect of certain property attached by the 
former. 

We should, moreover, have felt in any case constrained to bold that 
the Village Munsif is nob shown to have acted in an oppressive manner, 
even if his action was not warranted by law. 

We must set aside the order and direct repayment to the Village 
Munsif of the sum levied from him. We shall, however, allow no costs 
as it is stated that the Village Munsif treated the representations of tbe 
claimant and tbe order of the District Munsif with a want of due 
•consideration. 


9H. 387=1 Weir 375. 

APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, mid Mr. Jubtice 

Muttusami Ayyar. 


Bamasami V. Lokanada.’*' [11th March, 1885 and 12th April, 1886.] 

Penal Code, Section 500, Defaination~-Newspaper libel-Act XXV of 1867, Sections 5, 
7 —Burden of proof—Statutes — 36. Geo 7/J, c. 78, Section 1^—6 andl, Viet. c. 96, 
Section 7, 

On the prosecution of tbe editor of a newspaper for defamatioo under Section 
500 of the Indian Penal Code by publiebing a libel in his paper, au attested copy 
of a declaration made by the editor uoder Section 5 of Act XXV of 1867 to the 
effect that he was the printer and publisher of the newspaper, was produced in 
evidence by the oom>[388] plaioant. Tbe Editor having been convicted by tbe 
Magistrate, tbe Sessions Court, on appeal, quashed the conviction, on tbegrouod 
that there was do evidence that tbe Editor was the writer of tbe libel or permit¬ 
ted its publication: 

Held, that in the absence of proof to the contrary, the declaration was prima 
facie proof of publication by tbe Editor. 

Held also, that it would be a sufficient answer to the charge if the Editor 
proved that tbe libel was published in bis absence and without bis knowledge, 
and that be had in good faith eotrusted the temporary management of tbeNews- 
paper during bis absence to a competent person. 

tCF., 2 Ind. Cas. 193(194) ; R., 22 B. J62 (158;: 32 M. 338 (340) = 9 Or. L.J. 506 = 5 
M.L.T.416.] 

Application under Sections 435 and 439 of tbe Code of Criminal 
Procedur e to revise the proceedings of J.A. Davies, Sessions Judge at 

.y 


1886 

MARCH 31. 

Fqll 

Bench. 

9 U. 383 
(F.B,) = 

10 lad. Jur. 
291. 


ldUl-84 


* Criminal Revision Case 488 of 1885. 
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Tanjore, in Appeal 13 of 1885 quashing the conviction of Lokanada 
Nadan under Section 500 of the Indian Penal Code by Krisbnasami 
Ayyar, Sub-Divisional Magistrate of Tanjore. 

The facts necessary for the purpose of this report are set out in 

the judgment of the High Court (Collins, C.J.. a ndMuxTUSAMi Ayyar, 
J.). * 


9 M. 387 = 
1 Weir 378. 


Bhashyam Ayyamjar and DesiJcacharyar, for the complainant Rama- 
sami Pillai. 

If a man employs an agent to publish a newspaper, he is responsible 
criminally for any libel published by such agent. 

The publication of the agent is chat of his principal, who must be 
held to intend the consequences of the Act. Hawkins’ Pleas of the Crown, 
^ol. II, p. 131. Roscoa Grim Ev., p. 977. Qtic^n v. Holbrook (l)' 
Empreas of India v. McLeod (2) and other cases were referred to in argu¬ 
ment. 

Lokanada Nadan did not appear. 


JUDGMENT. 

On the 29th December 1884, a defamatory article appeared in the 
Kshattriyanuhalani, a Newspaper published once a week at Porayar in 
the district of Tanjore. The accused admitted that he was the Editor 
and Proprietor of that Newspaper, and an attested copy of the declaration 
made by him under Section 5 of Act XXV of 1867 to the effect that he 
was its printer and publisher, was also produced in evidence for the pro¬ 
secution. The First-class Magistrate of the Tanjore Division convicted 
him of defamation, and sentenced him to four months’ simple imprison¬ 
ment, and to pay a fine of Rs. 100. 

On appeal, the Sessions Judge set aside the conviction and acauit- 
ted the accused. The Judge agreed with the Magistrate [389] that 
the matter published was defanaatory, and that it referred to the petitioner; 
but he observed that there was no evidence that the accused was its 
writer, and that there was no proof whatever that he was personally 
aware of the publication and permitted it. He further remarked that the 
Criminal law aimed at individual responsibility, and that in order to sup¬ 
port a conviction of a criminal offence, it was necessary to show that 
there was guilty knowledge or intauriioa. The accused stated iu his defence 
that he was absent from Porayar in Dacember 1884, that by his desire one 
Martanda Nadan managed the paper during his absence, that the de¬ 
famatory article was contributed by one Narayanasami Pillai, the 4th 
witness for the defence, and that Martanda Nadan published it without 
the accused s knowledge or privity. The Magistrate considered that the 
evidence produced by the accused to prove his absence from Porayar was 
not trustworthy, that Narayanasami Pillai was not the person who wrote 
the defamatory matter, and that the accuscdhimself wrote the article or 
that it was written at his instigation by someone else. Toe Judge did not 
discuss the evidence or record a distinct finding as to the weight due to 
it, probably on the ground that there was no evidence for the prosecution 
that the accused was the real publisher, or that the publication was made 
with his privity or knowledge- He states in his judgment that “all that 
is alleged is tliafc the accused was technically the publisher for the pur¬ 
poses of Act XXV of 1867, not that he actually knew of the publication." 

It is no doubt true that in order to sustain a conviction for defamation 
it must be shown that there was a publication by the accused in fact, for 

(1) 4 Q.B.D, 42. (2) 3 A. 342. 
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by Section 499 of the Indian Penal Code the offence is thus defined— 
'* Whoever by words spoken or intended to he road makes or publishes 
any imputation oonoerning any person intending to harm or knowing or 
having reason to believe that saoh imputation will harm the reputation of 
such person {except in certain specified cases) is guilty of defamation.” 
But the Judge has apparently overlooked the provisions of Section 7 of 
Act XXV of 1867, which enacts that “ in any legal proceeding whatever, 
civil as well as criminal, the production of an authenticated copy of the 
declaration shall be held (unless the contrary be proved) to be 
sufficient evidence as against the person whose name shall be 
subscribed to such declaration that the said person was printer or 
publisher [according as the words of the declaration may bo] of 
[390] every portion of every periodical work, whereof the title shall 
correspond with the title of the periodical work mentioned in the decla¬ 
ration. ” 

This Act was passed like 38 Geo. Ill, c. 78, Section 14, for the pur¬ 
pose of preventing the mischief arising from printing and publishing News¬ 
papers by persons not known, and it was intended to facilitate proceedings, 
Civil and Criminal, against the persons concerned in such publications. 
For this purpose, as was observed by Justice Bailey in The King v. Hatt 
(l) with reference to the English Statute, the Act required that a decla¬ 
ration be made and subscribed before a Magistrate, and directed that the 
production of an attested copy of that declaration shall be sufficient 
evidence as against every person who subscribed to it, that be was the 
■printer ox publisher or printer ■publisher (according as the words of the 
declaration may be) of the paper containing the libel provided that its 
title corresponded to the title of the paper mentioned in tbe declaration, 
and provided also that tbe contrary was not proved. 

The intention was to constitute the declaration into prima facie evi¬ 
dence of publication, and thereby to throw on the accused the burden of 
showing that the actual publisher of the libel was noithe person mentioned 
in the declaration. The declaration was then prima facie evidence of 
publication by the accused, and if no contrary evidence was produced, or 
if the contrary evidence produced by him was not true, as held by the 
Magistrate in this case, it became conclusive so as to sustain the conviction. 

It was then urged for the petitioner, that it was not sufficient for the 
accused to show that the libel was published without his knowledge or 
privity, but that he must go further and prove that the publication did not 
also arise from want of due care or caution on bis part, and our attention 
was called to the provisions of 6 & 7 Viet., c. 96, Section 7. Ifcwaspoint- 
ed out by Lusb J. in The Queen v. Holbrook, that under the Common 
Law of England, the proprietor of a Newspaper was criminally responsible 
for the publication of a libel in its columns, whether the libel was insert¬ 
ed with or wichoub his knowledge, that the intention of the Legislature in 
passing the Statute 6 & 7 Viet., o. 96, was to mitigate the rigor of 
the Common Law, and to give tbe proprietor the benefit of the pre¬ 
sumption, that when one person employs another to do a lawful 
[891] act, he is to be taken to authorize him to do it in a lawful and nob 
in an unlawful manner, and that the Statute declared for that purpose 
that - it was competent to the proprietor to prove that the libel was 
published without bis authority, consent or knowledge, that the publi¬ 
cation did not arise from want of due care or caution on bis part. 
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In substance, the statute modified the grounds on which the proprietor 
was criminally liable for a libel published in his paper according to the 
Common Law of England. But we cannot hold that the provisions of that 
Statute are applicable to this country, and we must determine whether 
the accuse i is or is nob guilty of defam ition with reference to the pro- 
Crimin.al. visions of the Indian Penal Code. We consider that it would be a suffici¬ 
ent answer to the charge in this country if the accused showed that he 
entmsted in good faith the temporary management of the newspaper to a 
comipebent person during his absence, and that the libel was published 
without his authority, knowledge or consent. As the Judge has however 
misapprehended the effect of Act XXV of 1867, we shall set aside the 
order of acquittal made by him and direct him to restore the appeal to bis 
file, to consider the evidence produced by the accused and then to dispose 
of tne appeal with reference to the foregoing observations. 


9 M. 387 = 
1 Weir37S 


9 M. 391 = 10 Ind. Jur. 370. 

APPELLATE CIVIL. 

Before Mf. Justice Muttusami Ayyar and Mr. Justice Brandt. 


Reade {Defendant), Appellant v. Krishna {Plaintiff), Respondent.* 

[4th February and 5th March, 1886.] 

Guardian-Cnstodij of tmtior-Change of religion—Act IX o/1875, Section^, Clause'b). 

A Brahman boy, 16 years of age, having left his father’s house went to and 
resided id the house of a Missiouary, where he embraced Obristianity and was 
baptized. 

Id a suit by the father to recover possession of his son from the Missionary : 

Held, that thi question whether the boy W4s a minor, was to be decided not 
according to Hindu law. but by Act IX of 1875 ; 

[392] (2) that the claim was not affected by Section 2. Clause (6) of that A?t: 

. 1^1 that the father was entitled to a decree that his son should be delivered 
into his custody. 

[R.. 16 B. 307 (318L] 

Appeal from the decree of J. Hope, District Judge of South Arcob, 

confirming the decree of the District Munsif of Caddalore in suit No. 21 
of 1884. 

This case came before the High Court on Second Appeal in March 1885, 
and is reported at p. 31 of the Indian Law Reports, 9 Madras Series. 

The facts and arguments so far as they are necessary for the purpose of 
this report appear from the judgment of the Court (Muttdsami AyyAR 
and Brandt, JJ.). 

The Acting Advocate-General {Mr. Shephard), for appellant. 

Rama Rau, for respondent. 

JUDGMENT. 

The respondent Krishuachari is a native of Caddalore and has a 
minor son named Subba Rau. Subba Rau joined the Mission School in 
New Town in July 1881. and contiaaei to study in it till 1883. In the 
latter part of ctiab year ha went ofiien to the appellant's house and at¬ 
tended the religious meetings and das? which she used to hold. In January 
1884, be renounced his father’s religion anl embraced Christianity, and 

4 

• Second Appeal 701 of 1885. 
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ati hia request the appellant caused him to be bapti/od. Prior to his 
baptism, he left his father’s home aad proteotiou, aud hesinoe lived in tho 
appellant's house and under her oars. Thereupon, the respondent sued 
in the Court of the DUtriot Munsif of Guddalore, to reoover possession of 
the minor, alleging that, as the minor’s father, he was the legal guardian, 
and that the appellant unlawfully took tho boy out of his protection and 
detained him against his father's will. He stated also that the appellant 
caused damage to the minor's religion and person, aud claimed 
Pupees 100 as compensation for the expenses of expiatory ceremonieswhich 
it was necessary to incur in order to take the boy back into the Hindu 
religion. But both the Courts below dismissed this claim, aud the res¬ 
pondent has not appealed from so much of the decree as related to it. As 
to the right to the custody and control of the minor, the appellant assorted 
that Subba Baa was not a minor, and that be had sufHcient discretion to 
act for himself in matters of religion. She denied that she either took 
him wrongfully out of his father’s protection or unlawfully detained him, 
and relying [393] on Act IX of J.875. contended that .District Munsif had 
no jurisdiction to entertain the suit. The District Judge at first uphold 
the plea to the jurisdiction, and his decision on this point came under our 
consideration in Krishnav. Reade (i). 

We then held that according to the true construction of Act IX of 
1875, it merely provided a special aod prompt remedy by application on 
petition, and that it was not the intention, and that there were no words 
of which the effect was to take away the ordinary remedy by regular suit, 
incases in which the special procedure prescribed by the Act was not 
availed of. Though in connection with the petition of Second Appeal 
now before us, it was again urged as an additional ground that the District 
Munsif had no jurisdiction, the learned Advocate-General did not press 
it upon us at the hearing. As to the plea that Subba Bau was not a 
minor, the Judge considered that it was not proved, and observed that the 
utmost use he could make of Doctor Bobertsoo’s professional evidence was 
to accept the minimum fixed by him, viz., IG, as the probable age in 1884. 
We are bound to accept this finding on a question of fact in Second Ap¬ 
peal. Adverting to the contention that the question raised in the suit 
was not one of Subba Bau’s majority or minority, but substantially one of 
religion in regard to which be was entitled to make a free choice, the 
Judge observed that the case before him was not that of interfering with 
any one's religion, and even supposing that the father would make efforts 
to bring about a change in the son's religious views, it could not be accept¬ 
ed as a suificient ground for taking away the right of the former to the 
custody and control of the latter. With reference to the argument that 
the appellant did not actually detain the minor, the Judge remarked 
that the boy had in law no will of his own, aad that there was improper 
detention because the appellant kept him in her bouse coutrary to his 
father’s will. In the result, the Judge confirmed the decree of the Dis¬ 
trict Munsif which directed “ that defendant do deliver to plaintiff the 
minor Subba Bau.” 

It is urged in the petition of Second Appeal— 

(I) That Act IX of 1875 does not apply to a case where religion is 
' in question, and that under Hindu law Subba Bau was not a 
minor; 
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[394] (II) Even if he were a minor, the respondeat would not be 
entitled to his custody unconditionally and absolutely; 

(ITT) That the appellant did not actually detain the minor and 
there is no evidence of such detention ; and 
(IV) That at any rate no decree ought to have been passed in the 
form in which it has been made. 

At the hearing, the learnel Advocate-General strongly objected to the 
form of the decree, and argued that guardianship for nurture ceased at 
14, that a minor who had attained the age of discretion was not liable 
to be compelled to return to his father against his will, and that though 
there may be a decree to release him from improper custody, there ought 
to be no decree for his delivery to the respondent. He drew our atten¬ 
tion to The King V. Greenhill {!), The Queen v. Clarke (2), In re Shan¬ 
non (3), In re Connor (4), and The Queen v. Vaughan (5). 

On the other hand it was contended for the respondent that the rule 
as to discretion has no application in this case, and reliance was placed 
on The Queen v. Nesbitt (6), In re Hemnath Bose (7), andlwre Calloor 
Narainsawmy (8), B. v. De Manneville (9), In re Clarke (2), Inre Elizabeth 
Daley (10). and The Queen v. Howes (11). 

There can be no doubt that a minor under 14 years of age has no 
will of his own, or that his detention against his father’.s will is unlaw¬ 
ful. In Ratcliff's case (12) it was held that guardianshio for nurture 
continues until the child attains the age of 14. In Hotoes case (13), 
however, it was considered by analogy to penal enactments to extend to 
16 years in the case of girls. 

With reference to the offence of kidnapping from lawful guardianship, 
the Indian Penal Code, Section 361, fixes the age at 14 in the case of a boy, 
and 16 in the case of a girl. As observed by Lord Campbell in TheQueenv. 
Clarke (2), the guardian for nurture has by law a right to the custody of 
the child and may maintain an action of trespass againsd a stranger 
who takes the child. With reference to such child brought up on 
a writ of habeas corpus, the learned Chief Justice said :—‘‘ the child is 
[395] supposed to be unlawfully imprisoned when unlawfully detained 
from the custody of the guardian, and when it is delivered to him the 
child is supoosed to be set at liberty.” He deprecates the contention, that 
the capacity of the child to make a choice for itself should be tested by 
tbe Judge, and observes that "the consequences which would follow from 
allowing such a choice would be most alarming.” Nor is there room for 
doubt that when the father is entitled to the custody of the 
child, the proper mode of enforcing his right consists in a decree for 
its delivery. The order usually made on a habeas corpus when 
the child is too young to elect its own custody, is a direction that 
the child be delivered bo its lawful guardian. The same is the case 
when the Court of Chancery interferes on petition for the possession of a 
child. The substantial question then for decision is, what is the law 
of guardianship applicable in a civil suit in respect of the right to the 
custody and control of minors. There may be guardianship by nature, 
by nurture, and by personal or statute law. Tbe English cases cited 
by the learned Advocate-General no doubt show that a child over 14 is 


(3) 20 L. T. 183. 
(6) Perry 0.0. 103, 
(9) 5 East 220. 


(1) 4 A. & E. 624. (2» 7 E. & B. 186. 

(4) 16 Ir. C.L R. 112. (5> 5 B.L.K. 418. 

(7) 1 Hyde lU. (8) Mayne’s P C s. 361 notes. 

(10) 2 F. & P. 258. (11) 30 L.J. (M.C.) 47. 

(12) 3 Rep. 38 ; vol. 2, p. 105 of Tfiomas d Fraser's edition. (13) 3 B. &. E. 332, 
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allowed to oboose his residence when he is brought up on a writ of habeas 
But they show also that the ratio decidendi is the limited 
purpose for which the writ is designed. To quote from Coleridge, J., 
in The King v. Qreenhill (1), “a habeas corpus proceeds on ihe fact of 
an illegal restraint. When the writ is obeyed, and the party brought up 
is capable of using a disoretlon, the rule is slmole, viz , the individual who 
has been under tbe restraint is declared at liberty, and the Court will 
even direct that the party shall bo attended home by an officer to make 
the order effectual. But where the person is too young to have a 
choice, we must refer to legal principles to see who is entitled to the 
custody, because the law presumes that where the legal custody is, no 
restraint exists; and where the child is in tbe hands of a third person, 
that presumption is in favour of the father. But although the first presump¬ 
tion is that the right custody according bo law is also the free custody, yet 
if it be shown that cruelty or corruption is to be apprehended from the 
father, a counter-presumption arises.” Again in The Queen v. Vaughan (2) 
which is the loading Calcutta case cited ou the appellant’s behalf, Phear, J., 
[396] says. “ The writ of habeas corpus ad subjiciendum is in its aim 
single. It has for its object the vindication of the right of personal 
liberty. It is issued for tbe purpose of taking care that no subject of the 
Queen is illegally confined against his will. It is issued on behalf of the 
person illegally uonfined, and not issued for tbe purpose of lending tbe arm 
of law bo any person claiming authority over him. It is only where tbe 
person confined is under any personal disqualification the guardian or 
protector is looke l to, and in such a case the Court considers that it sets 
the person confined at liberty by handing him over to the charge of bis 
rightful guardian.” He also renoarks in his judgment that he was not 
adjudicating upon a question of civil right between party and party. 
On the other band, Bawlinson, C.J., and Bittleston, J., held in September 
1858 in Calloor Narainsawmy’s case (3), that a Hindu youth of the age of 
14 who had gone to the Scotch Missionaries should be given up to his 
father, though he had become a convert to Christianity and desired to 
remain with his new protectors. A similar decision was passed in Calcutta 
by Sir Mordaunt Wells in regard to a boy over 15 and under 16 years of 
age {In re Hemnath Bose) (4). Tnough in Nesbitt’s case (6) the boy brought 
up on habeas corpus was only 12 years of age, the learned Judges pointed 
out the extreme undesirability of emancipating a minor from parental 
control on tbe eround of discretion in this country. In the note sub¬ 
joined to that case, reference is made to the Code Civil, and the practice 
on the Continent being in accord with Hindu law which recognizes no 
such choice as is contended for on behalf of the appellant. In passing, 
we may also state that Lord Cirapbell refers to this case and to the 
ooinion thereon of Patterson, J. That eminent Judge observed to Sir 
Brskine Perry : “ I cannot doubt that you were quite right in 

holding that the father was entitled to the custody of his child, 
and enforcing it by writ of habeas corpus. Tne general rule is 
clearly so, and even after the age of 14, whereas this boy (Shripat) 
was only 12.” The result then of the examination of tbe authorities to 
which we were referred is, that according to tbe latest decision in this 
Presidency and Bombay, a minor though over 14 is not at liberty to 
choose his own custody as against the father, even when biougbt up on 


(11 4 A. & B. 643. (2) 6 B.L.E. 41R. (427). (3) Mayoe’s P.C. sec. 361, notes. 

HI 1 Hyde 111. (5) Perry O.G. 108. 
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the writ of habeas corpus, that the decisioDS to the [3973 contrary proceed 
on the view that the writ is not the appropriate remedy prescribed for 
enforcini? the authority of the father over his son, and that when the son 
is over 14 and competent to make a choice, its purpose is satisfied by 
allowing him to choose his own custody, and leaving it to the father to 
vindicate his right by a civil suit. It follows then that the contention 
that according to general principles the father’s guardianship ceases {quoad 
his right to custody) when the son completes his 14th year, cannot be sup* 
ported. It may cease for the purpose of visiting third parties with penal 
consequences, and for the purpose of a writ of habeas corpus, but that 
cannot preclude a father from asserting his right by a civil suit even 
against the sons’s choice to this lawful custody and control. 

It is regarded by the Court of Chancery acting as parens patria as a 
settled rule that except under special circumstances a minor must be 
brought up in his father’s religion. As to what are to be recognized as 
special cii'cumstances warranting a departure from the genernl rule, James, 
L.J., says in Hawksioorth v. Haksworth (1) that the Court will be reluctant 
to depart from the general rule unless the impressions produced on the 
child’s mind by the course of education which be is receiving, are so great 
and permanent as to induce the Court to fear lest any attempt at 
altering them would do more harm than good, and would end in unsettling 
the child’s faith altogether and so produce a fatal result in that respect. 
Again in Curtis v. Curtis (2), Kindersley, V.C., says, “ After hearing so 
much about the father’s religious principles it is proper for me to say that 
I cannot act on those principles unless they are such as are contrary to 
the law of the land. The only view in which they are material is that a 
father may permit his child to be brought up by other persons of a parti¬ 
cular profession so as to make it difficult for the Court nob to see that the 
happiness of the children must be affected in the course of their educa¬ 
tion in those principles.” 

Nor do we see our way to uphold the contention that it is the Hindu 
law and not Act IX of 1875 that governs this case in regard to the age at 
which minority ceases. It is no doubt true that under Hindu law a boy 
or girl was sui juris on the completion of his or her 16th year, but Act 
IX of 1875 altered this. The [398] Act is applicable to all persons 
domiciled in British India, and it provides (Section 3, paragraph 2) that 
every person domiciled in British India shall be deemed to have attained 
his majority when he shall have completed his age of 18 years and not 
before. The suit before us is one broughtby thefather to enforce his paren¬ 
tal right to the custody and control of his minor son, and as that right is an 
incident of guardianship, and as it is not excepted from the operation of 
the Act, we cannot say that the case falls to be decided under Hindu law 
as to the age of majority. The personal law applicable to Hindus has 
been repealed, and a territorial law has been substituted for it, and our 
decision must be in accordance with the latter. 

As a minor may besMz juris for some purposes, though not for others, 
the next question for decision is, whether the father’s right is specially 
taken away by the Act in any case. It is provided by Section 2 ' that 
nothing contained in the Act shall affect (a) the capacity of any person to 
act on the following matters, viz.: marriage, dower, divorce and adoption; 
(6) the religion or religious U'ites and usages of any class of Her Majesty s 
subjects in India ; or (c) the capacity of any person, who, before this Act 

(1) L.R. 6 Ch. 539. ~ ( 3 ) 5 Jur, N.8. 1147. 


672 



ni.J ohbistaoharlu V. KARiBASAYTTA d"Mad. 899 

oomes into force has attained inajoritv under the lav? applicable to him.” 
The ooDstruotion suggested for the appellant is that when a Hindu youth 
of 16 changes his religion, his father's right bo custody ceases : and adopt¬ 
ing as we must do, tl)e finding of the District Judge that the youth 
had completed his 16bh year, he wa=» according to Hindu law sui juris 
and therefore oompstenb bo change it; still this would nob affect the right 
of the father bo the custody and control of his minor son, and that 
right is not taken away by the .Act; and in this suit the question with 
which we have bo deal is, as the District Judge very properly remarks, 
not a question of interference with the right of a Hindu son to change his 
religious persuasion, hub whether a Hindu father is entitled to the custody 
of bis son and to such control over him as be may lawfully be entitled to 
exercise. 

On these grounds we are of opinion that this appeal fails, and we 
dismiss it with coats. 

We think, however, that the decree may be more appropriately worded 
by direoting “that the son be delivered into tbe custody of the plaintiff 
and we direct that it be amended accordingly. 


9 H. 399 (F.B.)«10 Ind. Jur. 409. 

[399] APPELLATE CIVIL—FULL BENCH. 

Before Ur, Justice Kernan, Offg. Chief Justice, Mr. Justice 
Muttusami Ayyar, Mr. Justice Hutchins, Mr. Justice Parker 

and Mr. Justice Handley. 


Chbistacharlu (Plaintiff), Appellant v. Kaeibasayya (Defendant), 
Respondent.* [Cth November, and Ist December, 1885.] 


Fraudulent alteratwMi of document. Effect of ^English Law hoxo far applicable in 
Mufassal. 

Ramasaviy Eon's case (3 M.H.C.B. (247) discussed. 


la a auib broa^ht. to recover Rs. 315, principal aod interest doe according to 
the terme of a registered mortgage bond, it was f mod that the plaintifi had 
fraudulently altered the terint ol the bond prior to cegisieration (1) by inserting 
a condition, making tbe wh)le sum payable upon default ol payment of any 
instalment, and (2) by doubling tbe rate of interest. 

The defendant admitted in his written statement that he had received a certain 
portion of the consideration for the bond from the plaintiS. 

At the trial the plaiotifi claime.l to amend the plaint and recover the first 
instalment according co tbe terms of the bond as executed by defendant; 

Held, by tbe Full ISnnch iKeroan, Ofig- C.J., Muttusami Ayy.ar, Hutchins, 
Parker and Handley, JJ.j that the suit must be dismissed. 

Per Kecoan and Muttusami Ayyar, JJ, The deeision in Ramasamy Eon's case 
is in conformity with tbe law of England. 

Per Kernan, Hutchins, Parker and Handley. JJ. The rule in Master v. Miller 
is in consonance with equity and good o-mscienoe and applicable to the Mufassal. 

Per Muttusami Ayyar. J. That rule is more penal than equitable, but having 
been adopted by tbe Courts since 1866 must be followed. 

[P.. 12 M. 239 {340); 12 O.P.L.R. 33 (35); R., 26 A. 580 (605) (F.B.I ; 15 M. 70 (72» 
98 M. 137 (149); 9 C.W N. 695; 19 Ind. Cas. 616 (6i0) = 6 8.L.R. 228 (240).l 


Appeal from tbe decree of J.D. Goldingbam, District Judge of Bellary, 
coufinning the decree of B. Ramasami Nayudu, District Munsif of Bellarv* 
ip suit 272 of 1883. 
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The Dlaintiff, Penukonda Christacharlu, su:d the defendant, Pasupati 
Mattam Karibasayya, for Rs. 815, principal and interest due by him accord¬ 
ing to the terms of a registered mortgage bond, dated 7th April 1883. 

According to the terms of the bond defendant promised to pay 
Es. 750 with interest at 12 per cent, by annual instalments, of which 
the first, Rs. 200, was unpaid at date of suit. 

[400] The bond contained a proviso that on default of payment of 
any instalment, the whole sum with interest at 12 per cent, became 
exigible. 

Defendant pleaded that the bond had been altered materially after 
execution and before registration—(1) by the insertion of the proviso that 
on default of payment of any instalment the whole sum became due, (2) 
by alteration of the rate of interest from 6 per cent, to 12 per cent. 

The District Munsif found that the defendant’s plea was proved, and 
dismissed the suit on the ground that the bond became void by reason of 
the alterations. 

He was of opinion that the plaintiff could not be allowed to amend 
the plaint, and claim the amount payable according to the original terms 
of the bond— Gogun Chunder Ghose v. Dhuronidhur Mundul. (l) 

On appeal it was contended that the plaintiff was entitled at all events 
to recover Rs. 230, which the defendant alleged in the Nvritten statement 
was all the consideration to which plaintiff was entitled, the rest of the 
sum secured by the bond being due to two other persons. 

The District Judge held that there was no admission that this 
sum was then due to plaintiff, and confirmed the decree on the ground 
that the bond bad been altered in a material manner with fraudulent 
intent. 

Plaintiff’ appealed on the grounds— 

1. That the altered bond could be used as evidence of the transaction 

between the parties. 

2. That plaintiff was entitled to a decree for the first instalmenf?, 

with interest under the contract according to the bond in its 

original state. 

3. That the ruling in Gogun Ckunder Ghose's case was not in 

conformity with the ruling in Bamasaiumy Eon’s case. 

4. The plaintiff was entitled to Rs. 52 paid by him to Government 

for arrears of revenue on the mortgaged property. 

The case was argued before a Divisional Bench (HUTCHINS and 
Parker, JJ.) on August 20th 1885. 

Bhashyam Ayyangar, for appellant. 

[401] Uama Uau, for respondent. 

On tlie 24th August the following judgments were delivered:— 
JUDGMENTS OF THE DIVISIONAL BENCH. 

Hutchins, J. — The appellant brought this suit to recover the whole 
principal of a mortgage bond together with interest. The plaint set out 
the several provisions of the bond, and among them that it was payable 
by instalments, but that, on default of any instalment, the whole was to 
hecome.due at once wRh interest at 1 per cent, per mensem. The .whole 
sjim was claimed _in consequence ..of .the time.for payment of the ^ist 

instalment having expired. ' \ 

■ - ■ — ‘ _ • _ _ _ _ _ •* ~ ■* ' * _ _ 
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The respondent pleaded and both the Courts below have found 
that the bond has been fraudulently altered by. or with the connivance 
01 the appellant m two material particulars. The stipulation making 
the whob payable at once on default of a single instalment has been 
interlined. The rate of interest has been altered from ^ to 1 per cent. 

According to the contract executed by the respondent the first 
instalment only could have been recovered with interest at i per cent, at 
the data the suit was instituted. The question raised for our determination 
IS, whether the Courts below were right in dismissing the whole claim on 
Che ground that the fraudulent alterations vitiated the entire contract, or 
whether a decree should not have been given for whatever amount might 
be due according to the true contract, and the appellant punished by such 
order as the Court may think fit to make as to costs. 

The Courts below have acted on the authority of Gogun Ckunder Ghose 
V. Vhuronidhur Mundul. (l) The bond in that case, originallv executed 
by one of three brothers, had been altered by the addition of the two 
obligors. The learned Chief Justice [Field, J., concurring] held 
that the instrument was vitiated as against even the first brother; that 
this was the rule of English law {Davidson v. Cooper) (2) ; and that 
the rule was consistent with the principles of equity and good conscience 
and ought to be applied in this country ; and be referred to the case of 
Gard^r v. Walsh (3) in which GampbeU. O.J.. held a promissory note to 
be wholly vitiated by another party being added. Like the leading of 
Master v. Miller, (4) Gardner v. Walsh was a case of a negotiable instrument 
as to-which the law has always been very [402] strict. There has never 
been any doubt as to the effect of an alteration on a negotiable instrument 
since the case of msier V. Miller, and the Indian law relating to such 

contained in Sections 87-89 of the Negotiable Instruments 

Garth, C-J., added that, looking at the question as one of proof 

merely, the plaintiff must fail, because he had not proved the instrument 

oh which he founded his claim; he hid, in fact, alleged a joint contract 

by three, bat had attempted to prove an entirely different agreement 

ihis point may prove of importance, but it is of course impossible to deny 

tbac toe rule in Master v. Miller is in accordance with equity and good 
coneoieoce. 

u And the same view seems to have been taken in other High Courts 

also. In Sttaram Krishna v. Daji Devaji (5) the plaintiff had not altered 

the contract itself, but merely added the name of an attestor with the view 

apparently to call him as a witness if the bond was denied. The Bombay 

Court held that the suit on the bond so altered was rightly dismissed. 

ihecaae was not argued, and 1 observe that here there was no alteration 
of the contract itself. 

■ Bam v. Ghandan Singh (6) was a case before the Allahabad 

uourt. That was a suit on a hypothecation bond, and the relief sought 
to recover the amount by sale of the property hypothecated. It 
was touQd that the extent of the property had been fraudulently increased-,•- 
cup plaintiff sought to bring 5 biswas to sale when only 5 biswansis had 
pl edge I The Court declined to allow him to reVert to the-true 
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contract. “ It seems to us, ” it was said, that on all grounds of 
equity and good conpcience the bond now produced by the plaintiff 
should be discarded as evideace of the hypothecation of land, and this 
being so, the claim as brought falls to the ground ” But the learned 
.Judges declined bo consider whether the plaintiff might not recover his 
money debt due on the same bond, they contented themselves with re¬ 
jecting the bond as evidf=‘nce of the hypothecation of land. 

In this Court the English doctrine has not as yet been pressed so far. 
On the contrary it was held in liamasawrny Kon v. Chinna Bha/vani Ayyar{X)- 
that, notwithstanding alterations in a very material part, viz., the date 
fixed for payment, the documents might [403] be used as evidence of the. 
debt between the parties and also of the creation of a charge upon the 
property hypothecated. And in one of the suits, actually brought to en¬ 
force the terms of a document so altered, a decree was passed for the full 
amount due against the property ; according to the true date the personal 
remedy was barred, and that oart of the claim was. of course disallowed. 

I am not aware that the correctness of that decision has ever been 
impugned in this Presidency, f find it quoted without disapproval in 
Paramina v. Bamachandra (2) and it seems to have been followed in 
Second Appeal 696 of 1878 (not reported, but see Valiappa v. Mahommed 
Khasim, in aryuendo) (3). As a decision of this Court it is of course bind¬ 
ing on all the Courts of the Madras Presidency whatever opinions may- 
have been expressed by other High Courts, and the course adopted by the 
Lower Courts in this case can only be justified by assuming that they, 
overlooked it. I also note that in none of the cases from other Presi¬ 
dencies was this authority cited or considered, and it is impossible to say- 
how it might have affected the decision if it had been brought to notice- 
The fact, however, that all the other High Courts have taken a different) 
view of the law has led me to examine the grounds of the decision closely, 
and I cannot bub admit that the Court seems to have supposed that it 
was keeping within the rule established by the English cases, although it, 
actually gave a decree to enforce the terms of the instrument on which thS) 
suit was based, and ignored the fraudulent alteratioo. It seems clew, 
that no English Court would have passed such a decree. 

It has, however, occurred to me that it may be possible to reconcile 
the decision with the English cases and the notes to Master Miller^ 
on which it professes to be based, by assuming that the Court intended to 
decide that after all the matter is more one of pleading than anything 
els 0 —except perhaps in the case of negotiable instruments and possibly 
other contracts which the law* requires to be in writing—and the stn^* 
rules of English law relating topleading have never been enforced in this^ 
country. Bittleston, J., in his judgment quoted and relied on the- 
words of Lord Abinger in Davidson v. Cooper that the alter.fd dooument' 
may be used “ as a proof of some right or title created [404] by, or result¬ 
ing from, its execution”—a distinction subsequently adopted in Green v, 
Attenborough (4). So very careful a Judge can hardly have overlooked tM 
fact that the decision Ddvidso7i v. Cooper itself was that no relief co^ 
be given in a suit based on the altered instrument, and that the saving- 
clause which he quoted related only to collateral purposes. The earlier oa» 
of the Earl of Falmouth v. Bober is (5) is a good example of the extent to 
which the English Courts allowed an altered document to be used by ® 
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to lu-ove the terms on which 

SouTthatTdif not® “T ^ tenam from yrarlo year, on the express 
was slldn! oontain the subsisting contract which the plaintiff 

expired ^ 

whioh‘m:vrr®''‘‘'\®T‘"‘^4"®,P“''’ il/nsfsrv. Miller 

ZaldiTl '^*7 .f ^seated to Bittleston. J., that the rule is realiv one of 

rearnld'’»ir '/fLeading Cases, where the = 

Tf under^ necessary cannot be taken advantage 

P aMff d7 eontract.-Wl.ere, on the other hand, the 

Ltaf friv * instriimanb as altered, then the defendant may 

ZvinT’^^h f‘® nnder a plea 

denying the contract; for he has not authorised the alteration, and so, 

“n substance “ “P““’ 

s.ifidnZ’K ‘3 not necessary that the whole of the contract 

sued on should be proved to entitle a plaintiff to recover a part. If the 

had Z hr ■’n^n an oral one, and if the appellant 

had established a prona.se to pay by instalments with interest at 6 per 

rav^hea^ 7“"'' ‘‘'8 ‘'‘^her rate of interest, he would 

Zltld ® to recover the first instalment. The parts of the contract 
declared upon, essential to show that the first instalment was due, would 
have been proved, and not any other contract, although other parts of the 

foI^L“ P-haps the same r^ult should 

foUow, though the con raot be in writing, if the alteration does not change 

the wr?Hn!f of [405] the contract, and if it be once admitted thft 

adZsa hU t wholly vitiated and avoided by the alteration but is still 

aanoissible to prove what the contract really was. 

erou^d*'thlrt^B°o ‘ V'’®f '’8 supported on the 

ground that the contract proved was essentially different from that alleged 

he^en' n,T®T' ?*" ®''®° ''’’® ®‘’‘8f' sraond on which it has 

case and '* d'.rectly opposed to Ramasamy Ron's 

SoriHest ‘8'““ ‘8 ^l 80 in conflict with the Allahabad and Bombay 

Cour; wlich H prtfesLrtotrw: 

In these circumstances, it seems right to refer to a Full Bench the 
be^oUowedCourt in Ramasamf/ Ron's case should 

no doubt that according to the English 
doctrine the plamtiff could not recover upon the bond now sued on it 
having been altered by the plaintiff without the knowledge of the defendant 

WiA according to the doctrine 

Is ^ Calcutta, Allahabad and Bombay (l) the 

be argued that the alteration there under consideration was 
a material alteration. Bat from the observations of the learned 

fco^a''*'Tt 

wicn regard to an alteration so material as the present one. 

sBow a aid. however, 

<mow a plaintiff to recover upon an hypotnecation bond in which a 


(1) Bee oases above oited, 
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material alteration, viz., as to the due date, had been made. In that 
case the plaintiff sued uoon two documents executed on the same date: 
one a simple bond and the other an hypothecation bond. The alteration 
was made for the purpose of avoiding the law of limitation, the personal 
remedy having become barred. There had been fraudulent conduct 
on both sides, and the Court allowed the plaintiff a decree upon 
the second bond against the hypothecated property only. A suit as 
against that property would not have been barred had no alteration been 

made at all. ^ . 

The judgment in that case was given by Bittleston, J., wno, referring 

to the leading case of Master v. Miller, held that the L406J rule of 
English law, if applicable to the Mufassal, “ does not go beyond this, that 
the alteration of an instrument renders it invalid as the foundation of a 
suit by the party who has altered it, or in whose custody it "was when 
altered. It does not render it void for all purposes; and the altered docu¬ 
ment may be used as proof of some right or title created by, or resulting 
from its having been executed (per Lord Abinger in Davidson v. Cooper). 

I gather from this that the learned Judge intended to follow the 
English rule, and considered that he was doing so in holding that the 
altered document might be used as evidence of the debt between the 
parties and also of the creation of a charge upon the property hypotheca- 

tiod 

’ With all deference I cannot but think that the English Courts would 
have decided otherwise. In Master v. Miller it was most distinctly 
held that no action could be sustained upon the altered document, and 
that the principle applied equally to bills of exchange as to deeds. 
Kenvon, C.J., observed that “ no man shall be permitted to take the 
chance of committing a fraud, without running any risk of losing by the 
event when it is detected.” And Ashurst, J.. says to the same effect:^ A 

man shall not take the chance of committing a fraud, and when that 

fraud is detected, recover on the instrumeot as it was originally made. 
The notes to Master v. Miller show that alteration in the date, 
sum, or time of payment have always been held material alterations; 
and the only cases in which such altered deeds have been admitt^ 
in evidence are cases in which they have not been sued on as 6 
foundation of the cootract, but are merely produced in proof of sonie 
right or title created by. or resulting from, their having been executed. 
If the plaintiff claims upon the contract in its original state, the 
defendant cannot take advantage of the alteration under a plea ot 
denying the contract, but if, as in the present case, the plaintiff declares 
upon the instrument as altered, the defendant may raise any available 
defence arising out of the alteration under a plea of denying the contract. 

Seeing then that every other High Court in India has adopted the 
English doctrine, and that in the only case in point in the Madras reports 
the learned Judges apparently intended to follow the same doctrine, 
though interpreting it differently in the particular case bef^e them. i 
think that the question before us should be referred to a Full Bench. 

[407] On the 6th of November 1885 the case was argued before a 
Full Bench (Kernan, Offg. C.J.. Muttusami Ayyab. Hutchins, 

Parker, Handley, JJ.) ^ n 4. 

Bhashyam Ayyangar and Desikacharyar, for appellant. .. f 

The question is whether the English decisions as to alteration 9^ 
documents are applicable in India. Bamasamy Kon's case is said to be a 
deviation from the English Law. The Division Bench did not attach 
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much weight to it. It is iu conformity with English Law. If so, I am 
entitled to a decree. 

The English decisions fall under three heads. 

(1) Where title passes on execution of a document, subsequent 
alteration of the document does not divest an estate. The 
document is mere evidence of the title 

(2) Whore evidence as to a contract sued on as by reference cm- 

tained in a document which has been altered, such alteration 
will not prevent that document being used in evidence. 

(3) Those which refer to questions of pleading, e.g., where a party 
brings a suit on an altered document and defendant pleads— 
non assumpsit. 

The cases cited in the notes to Master v. Miller wove referred to in 
extenso. Also Taylor on Evidence, Vol. 2, 1621. Bullen and Leake, 
p. 486. The Legislature has adopted the English rule in the Negotiable 
Instruments Act, but not in the Contract Act. 

An attempt to support a claim by perjury or forgery does not differ 
in principle. A just claim supported by false witnesses is decreed, without 
objection. The punishment for both is provided by the Penal Code. 

Civil Courts should recognise the rights of parties and leave the 
Criminal Courts to punish crime. 

Alteration of a document is said to be a discharge by some writers on 
English Law. The Contract Act does'not adopt this view. 

On the question of pleading there is no reason why the plaintiff 
should not recover the first instalment. 

Suppose there had been a power of sale, the plaintiff could have used 
the altered bond, as evidence that a certain estate had vested in him ac¬ 
cording to the English Law. 

[408] Rama Rav, for respondent. 

The Transfer of Property Act requires this bond to be in writing and 
registered. A hypothecat’on deed in India creates no title in the property, 
it onlv gives a right to get the property sold. 

The decision in Davidson v. Cooper is not applicable to this case. 

In Ramasawmy Ron's case the suit ought to have been dismissed. 

Bhashyam Ayyangar in reply. 

The Transfer of Propery Act is satisfied by the conveyance having 
been reduced to writing. There is nothing in the Code of Civil Procedure 
or Contract Act to support the defendant’s contention. 

JUDGMENT OF THE FULL BENCH, 

Kernan, Offg. C.J.—It is stated in the plaint that the defendant 
executed a hypothecation bond to the plaintiff, dated the 7th April 1883, 
for Bs. 750, payable by instalments as follows :— 

June 1883, Rs. 200 | June 1885, Rs. 200 

Do. 1884, 200 I Do. 1886, „ 150 

with a proviso that in default of payment of any instalment, the whole 
amount of the bond should be paid at once with interest at 12 per cent, 
per annum. 

It has been found by both the lower Courts that the original bond 
was altered without the assent pf the defendant in the following material 
particulars, viz :— 

(1) by inserting the proviso that on a default the whole sum should 
be paid at once ; 
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(2) by changing the rate of interest from 6 per cent, to 12 per 
cent. 

The alterations are visible. 

Default was made in payment of the first instalment. The plaint was 
filed on the 20th of December 1^83, and prays for payment of Es. 815, 
the whole sum due for principal and at the altered rate of interest. This 
action was brought to recover the whole sum, as payable under the altered 
provision for default and for interest and for relief against the byoothe- 
cated property and bv personal decree against the defendant. 

It is clear that there was no contract by parole or otherwise in 
the terms of the altered instrument. The action is founded solely on 
the altered bond as altered. An application was made to the Munsif 
to amend the plaint, to enable the plaintiff to sue on the bond in its original 
state, but that application was refused, 

[409] The Lower Courts dismissed the suit on the ground that the 
alteration had been made, and that the cause of action alleged was not 
proved and referred to— Gogun Chunder Ghose v. Dhuronidhur Mundul. 

In second appeal it was contended that, though the plaintiff sfated 
in his plaint and relied solely on the contract as altered, yet that relief 
should be given for one instalment on the admitted contract, which plaint¬ 
iff did nob sue on. This contention violates the fixed rule that a party 
can only recover or defend— secundum allegata et probata. Section 50 of 
the Code requires the circumstances constituting cause of action to 
be stated. When a plaint or defence is inarbificially drawn and not in very 
clear language, Courts have to examine and find out what the sub¬ 
stance of the plaint or defence is, and if in this case it appeared on 
the plaint that the plaintiff's cause of action was the debt as created by 
the original bond, even though the pla-ntlff might also have claim'd to sue 
on the altered bond, then the plaintiff would be entitled to relief for the 
first instalment. 

In this case the plaint is very clear, and it is plain that the plaintiff 
neither stated in the plaint the original contract nor did he claim the 
debt as created thereby ; nor did he intend to do so. He sued on bli« 
instrument as altered, and on it alone. When that b')nd was held to be in¬ 
valid on the ground that it was altered, his entire case failed in this action. 

The third ground of appeal is that the decision in Gogun Chunder 
Ghose V. Dhuronidhar Mundul is not in conformity with the decisions of 
this Court and the plaintiff relied on the decision in Bamaswamy Kon’s 
case as an authority to justify his appeal to be declared entitled 
to a decree for payment ot the first instalment due before suit. 
This hearing arises from a reference by a Division Bench to have a decision 
whether that case was decided in conformity with the English authorities 
and those in the three other Presidencies. The judgment in Bamaswamy 
Kon’s case was pronounced in two appeal cases relating to the same point. 
One was Appeal 331 in Original Suit 100 and other Appeal 333 in Original 
Suit 95. In Suit 100 the plaintiff sued, as the report states, for recovery 
of Es. 1,217 and odd. In suit 97 the plaintiff sued to recover Es. 1,253 
and odd from the defendant personally and also from property hypothecated. 
Decrees were made by the Court of Principal Sadr Amin for the plaintiff. 
The [410] Civil Judge in appeal discovered that in each bond the day of 
payment had been altered by changing the date from 1854 to 1861 with the 
apparent object of getting rid of the effect of the Limitation Act, and dis¬ 
missed both suits on the ground that the bond had been altered, following 
the decision in Master v. Miller, 
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This Gourli in appeal, admitting the principle of the decision of 
Mastery. Miller, stated “thatthe alteration oP the instrumeot rendered it 
invalid as the foundation of a suit by a party who altered it, but that the 
alteration did not render the instrument void for all purposes and that 
the altered document might be used as proof of some right or title created 
by, or resulting from, its having been executed," and referred to Davidson 
V. Cooper. This 0‘)urt held that the document in its original state might 
be evideooe of the debt between the oarties, aud of the creation of a 
charge upon the property hypothe ated, and so using the n the personal 
demands were barred by limiUt-ion. But us Suit No. 97 [Appeal 333] 
was to recover the principal debt and interest from the immoveable pro* 
party hypothecated, this Court held the execution of the instrument created 
a charge upon the property which the subsequent alter.itiou of it did not 
destroy, and that the suit, so far as it sought to enforce that charge and to 
render the property available to discharge the debt, was not barred by 
limitation, which was 12 years. A decree was made accordingly. 

It will be observe i that this Court in apoeal considered that the suit 
was not founded on the instrument as altered, but was to enforce a debt 
which was created by, and resulted from, the execution of the instrument 
as it was when originally executed. On this view the Court appears to 
me to have decided exactly according to the rule established by Davidson 
V. Cooper, which has been followed ever since that decision was made. 

The exact frame of the plaint in Ramasawmy Ron's case is not stated 
in the report, and whether the Court was right in holding that the suit was, 
as the plaint was framed, not founde 1 on the altered instrument, we cannot 
now tell. But no doubt the plaint was before the Court, and they 
considered that the plaint was founded on the debt create-l by, and 
resulting from, the execution of the instrument as it originally stood. 
This suit is not founded on the debt created by, or resulting from, the exe¬ 
cution of the instrument as it originally stood, but is founded on the 
instrument as altered, and on nothing else. The debt in the form now 
t411] sued for was not create 1 by, and did not result from the execution 
of the original instrument. In this suit the plaint not being f«amed on any 
debt, right or title, created by, or resulting from the execution of the origi¬ 
nal instrument, the material circumstances of that case and of this case 
are entirely different. The decision in that case is therefore no authority 
for the plaintiff, but is an authority against him. This case comes within 
the decision in Master v. Miller as a suit on an altered agreement, and on it 
alone. 

The case of Master v. Miller, was an action on a promissory note by 
an endorsee against the acceptor. 

After the note in that case was made, it was altered by the holder, 
who endorsed it to the plaintiff. Lord Kenyon says, “ihe question is 
whether this action can be sustained on this ins^rumeat, i.e., as altered.” 

The case of Davidson v. Cooper was action on a guarantee required by 
the Statute of Frauds to be in wri&iog, which had bean ahered after it 
was made without the assent of the defendant. 

Gogun Chunder Ghose v. Dkuronidkur Mundul was an action against 
three defendants on a bond, to which, it was found, the names of two of the 
defendants were forged, and that those names were not in the bond when it 
was originally exeoured by the defendant, who admittedly executed it. 
The Court deoided: Ist, that the addition of the two forged names was 
an alteration in a material oarticular and that the bond was thereby 
invalidated, and that no action could be maintained on it even against 
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tl^ defendant who executed it. 2ndly. that the English Law stated in 
laster v. Miller, was a rule of equity and good conscience, which was 
applicable in this country ; 3rdly, that an amendment could not in such 
a case he allowed; and 4thly, that the plaintiff had not proved the 
instrument on which he founded his claim. ^ 

Krishna v. Daii Dovnji was an action on an instrument 

attesied, and the obligee of the bond, the plaintiff 

without the assent of the defendant, got a person to attest it who^had not 

m fact witnessed the execution of it, and the action was on that bond and 

not on the consideration of it, or supposed to be created by, or resulting 

from Its execution in its origiu.il state. The Court held that the plaintiff 
could not sue upon the bond. piainmn 

ihio . case as reported, and in the view which [412] 

“1“*® conformity 

vitl, the English decisions, all collected in Master v. Miller, and also with 
tno Calcutta and Bombiy cases, an! is in my judgment righ^,. 

^{aqh, was an action on a bond hypothecating 
certain portion of land and claiming Rs. 607 and interest to be recovered 

by sale of the hypothec ited lands. It was proved that the bond as 
oiiginally executed hypothecate! only a portion of the lands alleged in 
the plaint to have been hypothecated, and that the bond had been altered 
without, the consent ot the defendant by altering the statement of 

IdmittedT ''uno '‘V ^ The defendant 

The snifws T®' as originally executed. 

The su t was dismissed by the two lower Courts, and the plaintiff appeal¬ 
ed on the ground that the alteration of the bond did not justify the 
dismissal of the suit altogether, and that the suit as regards the claim 
for money due should h ive been decided on the merits. On appeal, the Court 
deemed that on the form of his claim, the plaintiff, appellant, should not 

be allowed to succeed, as his suit was '-instituted upon an instrument 
which had been intentionally altered in a material particular bv the 

plaintiff or with his knowledge, for his advantage and to the detriment 
of the defendant, .and that the plaintiff could not be allowed to revert to 
the contract that originally was made.” The decision so far is in accord- 

fh‘ u a ® Clourt of Appeal then decided 

'* %f ?u discarderl as evidence of the hypothecation of 

4 u® meant to decide that the bond in its unaltered form 

should not be admitted in evidence of the hypothecation of land, such 
decision appears to me inconsistent with the decision in Davidson v. 
‘Oopei, ^ ecause, by the execution of the original bond, the hypothecation 
was a right and interest created by, and resulted from, the execution of 
le oiigmal instrument, and ihab right and interest was not destroyed or 
divested by the alteration of the bond. See Davidson v. Cooper. * That 
case was not cited to the Allahabad Court, and the Court apparently 
consider it, or any of the authorities in which it has been 
0 *^'^6 . or the principle upon which it is founded. In my judg- 

T T s cise is not in conflict with the decision 

decision in I.L.R., 7 Bom., 418, or 
ra-iQl ^ P^int decided in 4 All., 62, though it is in 

Au J tho second point decided in that case, assuming the 

a a Rd Court held that the bond as originally executed could not be 
admitted as evidence of the hypothecation. In this conflict. I think the 
ecision of the Madras Court followed exactly the rule laid down in David¬ 
son V, Cooper, and the A'lahabad Court did not do so. But Davidson 
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V. Cooper wag not oifeed fco and apparontly was not considered by the 
Allahabad Court, and it oanootbe held that the L-ourfc declined to^ 

Davidson V. Gooper, I think, however, that the real ground on which the 
Allahabad Court decided the ease was that the shape in which the 
plaintiff framed his plaint was such that his action was brought upon 
the bond as aZiere^i, and as that bond was not only not proved but was 

proved to be false, therefore his case failed. ^ * lu n ^ — 

The correctness of that view, if such was the view of th^e Uourb, 
cannot be questioned. In this case, the plaint is framed and the action 

brought solely on the altered bond, and therefore plaintiff s case 

I do not doubt that the prineiole of the decision m M'lster v. Miller 
is a rule of equity and good conscience which applies m this country, and 

that the rule in Davidson v. Gooper equally applies. -i. • l-i. j. j 

MUTTUSaMI AtyaR, J.—This reference arisen from a suit lustituted 

bv the aopellant to recover the debb due under a mortgage bond together 
■with interest The debt was payable by insfcalra mts and the inteiest 
stipulated was 6 per cmt. ner annum. The bond was since a tered 
without the privity of the obligor. A stipulation that on default of any 
instalment the whole sum was to become due at once with interest at 12 

per cent, per annum was interlined and the rate of interest was altered 
from i to 1 per cent, per mensem. According to the instrument, as it stood 
originally, the first instalment was due at the date of the suit 
with interest at 6 per cant, per annum. The lower Courts dismisse the 
-wholeclaim on the ground that the fraudulent alteration rendered the entue 
contract void ab initio. The alteration was made before the instrument 
was registered, and under Section 59 of the Transfer of Property Act there 
can be no valid mortgage or charge for more than Rs. 100, unless the instru¬ 
ment is registered. There was no valid charge before repstrafcion, because 
registration is of the essence of the transaction, and there w'as no valid 
charge after the document was registered, because the registered aocument 
was not the one which was executed by the respondent There is no 
[4141 doubt that the suit was prooerly dismissed m so far as it sought 
relief against the hypothecated property. Nor could it be maintained in 
its present form as a suit to recover the debt due at the date of the plaint 
under the instrument as it stood prior to the alteration. The only 
of action disclosed by the plaint is that which founded or the altered 
instrument. The principal and interest claimed are what are due upon 

it, and the plaint contains no averments which can ^ 

closing a ground of action independent of the instrument. In all the Rnglish 
cases in which there was judgment for the plaintiff upon the instrument 

■in its original condition, there was a separate coutjt which did not reter 

-to the instrument in its altered condition as the cause of the obligation 
whicii it was desired to enforce. On the ground that the only case disclosed 
bv the plaint is the one resting on the altered instrument, the suit must also 
be held to have been properly dismissed in so far as it sought to recover the 
■debt Though in this view it is not necessary to determine the question 
referred to the Full Bench, still it is desirable to do so. The question is 
-one of imnortance. ibis likely to arise often, and the observations of the 
Division Bench tend to throw doubt noon the soundness of the decision 
-in Bcmasawmy Ron’s case which has hitherto been regarded as a leading 
‘decision. The law as to the edeot of a fraudulent or negligent alteration 
iOf an instrument in a material oointis stated in that case in the following 
"terms: “ The rule, assuming it to be applicable to a case m the Mufasaal 
between. Hindiw does not go beyond this, that the altered instrument 
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renders it invalid as the found i tion of a suit by a nartv who has altBrad 

instnament or in whose custody it was when it was altered 

render it void for all purposes, Ld the a'te^d lrun!rmav'Lt:d'’:s 

exeoLed The d^ its having been 

executed. The document may be used as evidence of the debt betweM 

the parties and also of the creation of a charge upon the land hvpotheoatld " 
Now, the farst tiart of the rule is that the altered instrument cannet 
• enf™ foundation of the right orliabilitv which is sought to he 

enforced. It bars a suit, (1) where the instrument is of the essence of 
ransaction as under the Registration Act, or (II, where the i“men[ 

as thrstat^lte of^p”®^ legislative enactment such 

Ts fne r^st ng Tn where the right sought to be enforced 

tLest In fi r contract or covenant and not a vested in- 

Rself and tWs is the *d right or duty arises on the instrument 
her rested th the ground on which the Court of Exchequer Cham- 
ber rested the rule in Master v. Miller and to which Lord Abinger 

called attention in Davidson v. Cooper. In the second case, the ground 
a statute Davidson v. Cooper, in which the transaction sue! upon was 

fa that the^do f' P°i"‘- 1° the third case, the ground 

Ind^fhe Ltmatr Td“ .1™ °° operation after it was altered 

Abinger TerZs ‘he instrument. Lord 

altered leretnd retatt^ ■“ “ 

to bfVnuhcTh!t“®r 7 ‘he rule wts considered not 

anteceZt trantcH r "hen the suit is base! on some 

(ID when a n'^hf which the instrument was given as a security, 

( ) when a right or title or legal relation or character is cretteJ and be- 

d^v Lughf fo h“'‘®''f ‘ ioetrument having been executed, and the 

lie enforced attaches to it either from operation of law or a 

hf u rrnot h7°' " ‘he b the? 

beirse the ahl “’® instrument, and in the second case it is 

interest or a I o ^ of an instrument doss not divest an estate or an 

of FalnZtl tl »«a«beJ. Earl 

Gould V Cnnmhe^ fol*’'Th'ch a parole demise was the basis of the suit, 
stated and ImH 71 ° which the action was sustained upon an account 

mone; he ref''’ ‘h® was rested upon deposit of 

to the rule T ‘° which illustrate one class of exceptions 

ownershTn frnm Whinger refers to the transfer of 

class of 0 Ttr*flnH ^ of and release, as an example of another 

nertv is aelif 11 "hen Property or some interest in pro¬ 
perty or to the ‘he right to the possession of such pro- 

the vested oatof ®nch interest is an incident attaching to 

operate to divest® 1 'pterest which the subsequent alteration cannot 
V EiUoerald (4.t n ^^ricultural Cattle Insurance Company 

loSedti ti ®t ®®t';®‘'*‘'°° character of a shareholder was 
S whfch wfr® “•e execution of the deed [416] of settle- 

as an inpidRnf altered, and the liability to pay calls was treated 

ter In tha*- Parliament to such legal oharac- 

purnose ^ said, “ we must consider for what 

purpose the deed was offered in evidence. It was only to prove that the 


(3) 7 B. & C. 416. 
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defendant was a shareholder. At all events, tlie erasure does not prevent 
the deed bemg given in evidenoe to show that the defendant who executed 
it is a shareholder. There is no ground for saying that if a deed is alter¬ 
ed in a material part, it is rendered void from the beginning. It ceases 
to have any new operation, and no action can be brought in respect of 
any pending obligation which would have arisen from it if it had remained 
entire. It may still be given in evidence to prove a right or title created 
by its having been executed or to pr^^ve any collateral fact." Another 
question which i-? neces^sry to consider in connection with this rule is to 
what extent the altered instrument is admissible in evidence and what is 
meant by a collateral fact. In the Earl of Falmouth v. Roherta, it was used 
as evidence of the stipulation in regard to the mode of tillage. In 
Gould V. Coombes it was admitted to prove that the person who stated 
the account was the principal debtor. In Sutton v. Toomes it was used as 
evidenoe to prove the terms of the deposit of money. The terms “ collateral 
fact ” must be taken to refer to any material fact other than the cause of 
the liability, sought to be enforced. In this view, if the liability is deduced 
either from an antecedent transaction or from some property or some 
legal character which vested on the execution of the instrument, it may 
be used as evidence to show the collateral incidents which attached to 
that liability. In the Earl of Falmouth v. Roberts, when the altered instru¬ 
ment was admitted to prove the stipulation as to tillage which it contained, 
Parke, B., said, after explaining that the action was not by reason of the 
instrument but of a parole demise, “ that the alteration of the instrument 
could not make the defendant hold according to the custom of the country 
instead of according to the terms of his agreement." 

The observation then contained in Ramasaxomy Ron's case, it seems to 
me, is in accordance with English authorities. The legal character 
of debtor and creditor attaches to the parties concerned on the very 
execution of the instrument. Hence Bittleston, J., said that a debt was 
created from the instrument having been executed. The debt being once 
created, the liability [417] to pay it would attach from the operation of 
law. Thus the cause of the liability being dehors the instrument, the ques¬ 
tion is how far the instrument is admissible in evidence. As observed by 
Parke, B., in the Earl of Falmouth v. Roberts, the debtor cannot be 
treated as bound to pay the debt in any other manner than according 
to the real agreement between him and the creditor, and the instrument, 
though altered, is admissible in evidence to show what that agreement was. 
It seems to me therefore that Bamasawmy Ron's case states the rule in 
accordance with English cases. The leading case in this Presidency was 
decided in 1866, and it has since been followed. I consider it too late now 
to begin to examine whether the rule is consistent with equity and good 
conscience, and whether the course of decisions should be unsettled. If we 
are, however, at liberty bo consider the question, I should certainly 
say that the rule is rather penal than equitable, and we should seek 
a justification for it rather in considerations of public policy than of 
equity and good conscience. It was admitted by Lord Kenyon in 
Muster v. Miller that when the rule was first laid down in Pigotl'scase (l) 
in regard to deeds, forgery was only a misdemeanour and that the 
punishment of the law might have been considered too little, unless the 
deed aJso was avoided. BuUer. J., showed bow the rule was incon¬ 
sistent with equity and good conscience. The Court of error, Lord 

■■ ■ »*^»**^' ■ I ■I W I.II 

(!) H Oo. 27. 
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Abinger stated in Davidson v. Cooper rested the decision in Master v. 
Miller not on the wider considerasions of public policy, but on the fact that 
the duty arose on the instrument itself. He also observed that its 
extensioo to simple contracts created difficulties, but added that Divett v. 
Poivell Was decided more than 40 years before and chat io must be 
followed. After the rules of the Hilary Term were framed, several 
cases were decided in which the obligation as it stood before the insirument 
was enforced on the technical ground that the fraudulent alteration was 
not specially pleaded. The Indian Legislature did not insert the rale in 
the Indian Contract Act, although it inserted it in the Negotiable 
Instruments Act. The general rule of Private Law is that fraud shall 
not be a source of gain, that no one shall be permitted to take advantage 
of his own fraud, and that it shall form a ground for compensating for 
anv loss which may actually result from it to others. If the fraud 
[«8] committed was flagrant and required to be punished, for the sake 
of example, it was the public law that stepped forward and punished the 
delinquent. The rule, in its practical operation, entails hardship in several 
ways. In the first place, it is unequal in its operation, for the proportion 
between the gain which the fraud is practised to secure and the penalty 
inflicted by the rule varies in different cases. Secondly, it is certainly 
good policy to punish fraud, but it tends to encourage speculative litigation 
by making the fraud of oue a means of enriching another. Thirdly, the 
rule operates with p.icaliar harshness, in that it places negligence on the 
same footing with wilful fi'aud. If the question was res integra, I should 
very much hesitate to advocate the introduction of the rule into this 
country on considerations of equity or good conscienceas contradistinguished 
from those of public policy. As already observe 1, I consider .it is too late 
to depart from Ramasaiomy Kon's case. On these grounds I would say 
in answer to the question referred to us that Ramasaiomy Kon's case was 
decided in accordance with English decisions. 

Hutchins, J.—I shall deliver the judgment which I had prepared 
in this case, although, since writing it, I have had the advantage of 
reading the very lucid judgment which Mr. Justicd Muttusami Ayyar 
has just delivered, and, as I shall point 0'.it, I now feel some doubt 
whether I have not taken too n>i.rrow a view of the rights of a creditor 
who has altered the written ins'rumsut constituting the evidence of the 
debt. 

All the Eoglish authorities quoted in the argument are collected in 
the notes to MasUr v. Miller iu Smith’s Leading Cases, and it seems 
unnecessary to refer to them in detail. They clearly establish the follow* 
ing propositions upon which the answer to this reference will be found 
to depend :— 

(I) Where the effect of a document has been to transfer, and vest 
in the transferee, a right to property, such right will not be 
affected by any subsequent alteration of the document, and 
; the document may be given in proof of the <sreation and extent 

of the right. In such a case, as; stated by Lord Abinger, in 
Davidson v. Cooper, the altered deed is not relied on as the 
foundation of the action, but the moment after execution it 
became valueless except as evidence of .the fact that it had been 
J. .executed and of the right result-[44 9] ing- from;, its'execution.. 

....—-But-even in-sacb-a-eftse-tbe-suit-tnust-fae-fr a m ed o n 'tfaB'trsn?^' 

ferred right, not on the altered-document. 
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(II) "Where the altered dooumenb is of sufth a character that no 
other evidence of the obligation sought to be enforced is legal¬ 
ly admissible, the suit must be dismissed. As where the 
plaintiff sues on a guarantee or other contract which the 
Statute of Frauds requires to bo in writing. To quote Lord 
Abinger again, written instruments constituting the evidence 
of contracts, are within the rule of law liiat a material altera¬ 
tion is fa^al to validity, 

(III) Where the obligation existed b.fore the execution of the 

' altered document and it is open to the obligee to sue on the 

original obligation, and he does so, the document may be 
adduced in proof of the nature and extent of the obligation. So 
in a suit on an account stated, an altered promissory note, 
given as security for the amount, is admissible lo prove the 
settlement and the amount due, although it could not have 
been made the foundation of the action. 

The present suit, it is quite clear, was brought on the written contract 
of the 7th April 1883, and upon that ground its total dismissal seems per¬ 
fectly correct. By that contract the riefendant acknowledged that he owed 
the plaintiff Rs. 650 on a decree, as well as Rs. 100, which the plaintid' 
then undertook to pay on his belialf to a third party; for these debts he 
pledged certain immoveable property, and he agieed to pay in certain instal¬ 
ments; upon default of any instalment it was to cany interest at 6 per 
cent. But this clause has been altered since execution and now stipu¬ 
lates, that, on default of any instalment, the whole amount shall at once 
become due with interest ac 12 per cent. It was upon this altered clause 
that the suit was brought for the whole amount. 

The alteration was made before registration, and therefore the real 
contract has not been registered, but some other contract to which the 
defendant never assented. The contract bears date after the Transfer 
of Property Act came into force, which was on the 1st July 1882. This 
point was not brought to the notice of the Division Bench, but it has 
an important bearing on the plaintiff’s right [420] to recover, assuming 
that he could recover at all, on his present plaint. At the time the con¬ 
tract was made, a hypothecation, or simple mortgage as it should now be 
called, could only be effected by a registered instrument signed by the 
mortgagor and atteslel by two witnesses. Section 59. No instrument so 
signed and attested was registered, but some other contract which had 
not been signed and attested. There is therefore no valid mortgage at all, 
and the question whether the plaintiff can have a decree against the land 
for the instalment overdue does not really arise. 

^ If, however, the alteration had been made after registration, a mort¬ 
gage interest would have become vested in the plaintiff directly the 
instrument had been registered. The case would then have fallen under 
the first proposition just enunciated, and if the plaint could have been 
Amended, a decree might have been made for the first instalment against 
the mortgaged property. • To this extent the doctrine laid down in 
Bamasawmy Eon's case is, I think, oertainly correct. The actual decree 
in that case was against the mortgaged property only, and if it is' open to 
Any bhjtotion, it is only that it departed from the strict rule of pleading, 
or in- other, words, that it gave relief upon a right which had become 
vestedi ^though the suit was apparently framed on bhoJjond which had 
beehfraudulratly altered.. - . - 
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But the judgment of Bittleston, J., certainly goes much further than 
the decree. It dealt with two cases, in tbe former of which there was 
only a personal bond for money, and it shows clearly that a personal 
decree would have been given but for the circumstance that the personal 
remedy had become barred by limitation. The report does not show the 
exact nature of the plaint or of the debt for which the bond was given, and 
it is impossible now to say whether it was open to the plaintiff to sue, al¬ 
though I think it can be gathered that he had not sued, upon a debt 
antecedent to, and independent of, the bond. The judgment states that, 
on the English cases, “the document might be used as evidence of the debt 
between the parties.” According to my view, this was quite correct, if the 
debt had any independent existence and was capable of being enforced by 
a suit not based on the document itself, and since reading Mr. Justice 
Muttusami Ayyar’s judgment, I hesitate to say that the doctrine is inaccu¬ 
rate even when stated absolutely. I think this point may well be left open 
for consideration when a plaint has been framed by a creditor to enforce not 
[421] his bond, but the liability attaching to the debtor by virtue of his 
legal character as such. It may be that there would be some difficulty 
in formulating and proving such a cause of action, and possibly it may be 
found as hinted in my remarks when making this reference, that after all 
it is a question of pleading, and that even a suit founded on the altered 
bond would succeed, if what is sought to be recovered is due on the con¬ 
tract as originally executed. It would seem that the present plaintiff is 
not in a position to sue at ab, except upon the contract of April 1883, A 
suit on the judgment-debt for Rs. 650 would be barred by Section 244 
of the Code, and the defendant was under no obligation to pay plaintiff 
the Rs. 100 except upon the promise contained in the altered document 
itself. It thus becomes unnecessary to consider whether the document is 
such that its execution would preverit the rlainiiff from reverting to the 
original consideration, or whether the plaintiff should be allowed to amend 
the plaint and ask for the recovery of the first insralment; but he has 
taken his chance and failed, and I entirely agree that no amendment' 
should be permitted. 

I entertain no doubt that the doctrine established by the English 
authorities is in consonance with equity and good conscience and appli¬ 
cable to the Mufassal, unless it is proved that the alteration was made 
accidentally or innocently. 

Parker, J.—After hearing the argument, I remain of much the same 
opinion as when the case was first argued before the Division Bench. It 
was not on that occasion brought to our notice that tbe mortgage sought 
to be enforced was executed after tbe Transfer of Property Act came into 
force. The alteration was made before the registration of the documenfet 
and hence the real contract made has never been registered. The document 
therefore can have no force as a mortgage, but the question remains whe¬ 
ther the alteration will vitiate the document as evidence of a debt, and 
disentitle plaintiff to a money-decree for the first instalment. 

The contract between the parties has been reduced to writing and thu 
writing is the evidence of the contract. The debt has no existence 
independently of the document. It seems to me that if plaintiff recovffl? 
at all upon the suit as framed, he must recover upon the writing. 

But according to English the plaintiff could not recover upon 

the written contract as it has been altered in a material part, [422] and 
the only cases quoted to us at the bar in which such altered deeds have 
been admitted in evidence are cases in which they have not been sued 
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as the foundation of the oontraot, but are merely produced in proof of some 
right, or tide created by, or resulting from, t.heir having been oxHcuted. 

The question therefore does not really ansa m this suit whether the 

decision of Bitt.leston, J., in Ramasdwmy Kon's case is correct, and as it 
does not, I would hesitate to lay down that the doctrine of Lord Abinger 
in Vtividson v. Cooper can be pushed so far as to allow a plaint iff to recover 
upon a conveyance altered by himself in a material part (declaring upon 
the document as altered) when the document mu-t necessarily be proved 
to enable him to succeed at all. To push the doctrine so far would be 
practically to nullify, in the most important class of cases, the equitable 
doctrine laid down by Lord Abinger, that “ no man shall be permitted to 
take the chance of committing a fraud without running anv risk of losing 
by the event when it was detected.” The English decisions have not carried 
Lord Abinger s so far, ani it may be donbtel, if the point were to 

arise, whether the Courts would do so. I can see no reason why the rule 
of Master y. Miller should not apply to the Mufassal in India. It is con¬ 
sistent with equity and good conscience, and seems to me a just and 
wholesome rule to apply in a country in which such fraudulent practices 
are unhappily far from uncommon. 1 would confirm the decision of the 
Courts below, and dismiss the Second Appeal with costs. 

Handley, J.—As I understand Ron's case, all that it 

was necessary to decide was that the hypothecation bonds, though altered 
in a material part, might be used as ev'idence of'the charge on the land 
created by them. The personal retn-^dy against the defendant for the 
debt was barred by limitation, and therefore it was unnecessary to consider 
whether it m;ght have beau iniarr-d in than suit, notwithstanding the 
alteration in the bonds. The judgment therefore is only a binding decision, 
so far as it lays down that the rule of English law as to material alterations 
in document s, established by Pigott's case and extended to documents other 
than deeds, by Master v. Miller, and the subsequent cases, does not prevent 
an altered hypothecation bmd from beiasj given in evidence of the charge 
upon tue hypoihecited property created by its execution. So far I think 
the casa may h^e been well rjeci led upon the principle enunciated by Lord 
Abinger in[433] Davidson v. Cooper, though even so far I think the decision 
pushes the exception to its extreme length in allowing a person who based 
his suit, upon a fraudulently altered document as altered to succeel even in 
part in a suit so framed. I doubt whether any English case can be found 
which departed so far from the principle of Pigot's case and Master 
V. Miller as this. However, I am not prepared to say that, adopting the 
principle of the exception as laid down by Lord Abingsr in Davidson 
V. Cooper, the decision in Bamasfiwmy Ron's case was not logically correct. 
But in holding that the altered bonds might be used as evidence of the 
debt batween the parties, it ssems to me that the learned Judges who 
decided the Madras case were going far beyond the English cases and were 
practically setting aside the rule of Pigot's case a.nd Master y. Miller, In 
doing 80, they were, as I have before observed, deciding a point which it 
was not necessary for them to decide, and I think their decision is in that 
respect not good law and should not be followed. 

As to the general question of the applicability of the rule of English 
law as to altered document to this country, tbe rale seems to me to be 
eminently in accordance with equity and good conscience so far as it relates 
“^“^“lentalterations of documents and affects the parties to such frauds* 
and the rtosops of public policy for maintaining the rule to that extent are 
to my mind of special application to this country. Whether the rule should 
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be followed to the extent of the English cases in applying it to innocent or 
accideotal alterations and to innocent parties is, I think, open to question. 
My own view is that it would be more in acccordance with equity and 
good conscience to restrict the application of the rule to fraudulent altera¬ 
tions and to the parties to the fraud. The Legislature has no doubt carried 
the rule to its full extent as to negotiable Instruments (Sections j87 to 89 
of Negotiable Instruments Act, 1881), hut there are reasons for greater 
strictness as to such instruments which do not apply to other documents. 

In the present case the hypothecation deed was registered as altered, 
the defendant protesting. Upon the facts as now found, therefore, the 
instrument of hypothecation as originally signed by the parties was never 
registered and therefore created no interest in the land. Plaintiff there¬ 
fore cannot enforce his charge upon the land even if the decision in 
Rd'inasaw'niy Kous case is followed. And for the reasons I have before 
given I would not follow it so as [424] to allow him to give the altered 

document in proof of the debt and to recover in this suit. I do not 

see how he could possibly in any view recover the first instalment, 
for the obligation to pay that and the other instalments at certain 

times was en^drely creaf^ed by, and depends uoon, the document. If 

Mamo.sawmy Kou s cftsc is to be followed as to the debt, it would seem 
that the document can only be used as evidence of a nre-existing debt 
(if any). But the parties having by contract in writing fixed the 
amount of debt and the periods for its payment, and that contract 
having become by the fraudulent act of one of the contracting parties 
incapable of being enforced, how can the Court now declare what is the 
debt, and when and how it is to be paid ? Or if it can do so, shall it do 
so in this suit expressly framed for the enforcement of a contract found 
never to have existed between the parties ? I think the suit was rightly 
dismissed by the lower Courts, and I would dismiss the second appeal 
with costs. 

Appeal dismissed with costs. 


9 M. 424. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and Mr. Justice 

Muttusami Ayyar. 


NaRASANNA (Plaintiff), Appellant v. GURAPPA AND OTHERS 

(Defendants), Respondents.* 

[21st April and 15th July, 1886.] 

Hindu Tj(iw— Decree against father—Sale of ancestral estate inexecution of money-decree 
— Son's liability and rights. 

A pale of ancestral property in execution of a money-decree obtained against ft 
Hindu father will, if the debt was neither immoral nor illegal, pass to the 
purchaser the entire interest of which the father could dispose, i.e., his son’s as 
well as his own share, provided the purchaser has bargained and paid for such 
interest. 

The son not being bound by the decree against his father may contest the sale 
by suit, but unless he proves that the debt was nos such as to justify the sale, he 
cannot succeed. 

The revised ruling of the Pull Bench in Ponnappa v. Pappuvayyangra, I.L.B* 
_ Q Mad . 343 as to sales in execution of money-decrees against the Hindu father 

* Second Appeal 926 of 1885. 
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[428] Appeal against the decree of F. E. Gibson, Acting District 
Judge of Kurnul, reversing the decree of P. V. Eangacharlu, District 
Munsif of Nandyal, in suit 229 of 1884. 

The facts of the case appear from the judgment. 

Srirangackaryar, for appellant. 

Visvanatha Ayyar, for respondent. 

The Court (COLLlNS, G.J.. and Muttcsami Ayyah, J.) delivered the 
following 

JUDGMENT. 
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The appellant Narasanna resides in the district of Kurnul. and his 
•family, which consists of himself, his two brothers and his father, is 
governed by the Mitakshara law. In original suit 125 of 1871 on the file 
of the District Munsif of Nandyal, the respondent No. 1 obtained a 
.decree for a sum of money against the father of the appellant. Neither 
the appellant nor his brothers were parties to that suit. The judg¬ 
ment-creditor brought to sale certain lands belonging to the joint 
family by execution proceedings instituted against the father, and 
the respondents Nos. 2 and 3 became the purchasers. The appellant then 
brought the present suit to have it declared that the lands which had 
been sold were his self-acquired property. He stated in his plaint that 
he bad divided from his father about 20 years prior to the suit and that 
he had acquired the lands in dispute with his own funds. 

Respondent No. 1, who alone resisted the claim, denied the alleged 
-division and contended that the lands which he brought to sale were ances¬ 
tral pronerty. The District Munsif upheld this contention and decided 
that the appellant was not entitled to the declaration that the lands were 
his exclusive property. The District Munsif then proceeded to consider 
whether the appellani; was entitled in part to the declaration he asked 
for on the respondent’s own showing. The appellant did not allege 
that the decree was for a debt which a son would not be liable to pay 
under the special rule of Hindu law relating to the obligation of sons to pay 
their father’s debts. The District Munsif, however, considered himself 
bound to follow the Full Bench decision of this Court, in Ponnappa v. 
Pappuvayyangar {!) and held that the appellant'a interest in ancestral 
estate did not pass by the Court sale, and that such interest was not 
liable to be sold in execution of a money- [426] decree against the father. 
Accordingly he made a decree declaring that the appellant was entitled to 
a quarter-share, and that the Court sale did not affect the appellant’s 
interest in ancestral estate. From this decree the respondent No. 1 
appealed. The Judge reversed it on the grounds that he was not aware 
nf the recent decision of this Court*’on which the District Munsif relied, 
and that the son’s interest also passed by the Court sale. He relied on 
the deoisioa of the majority of the Judges of this Court in Ponnappa Pillai 
v. Pappuvayyangar (2). 

It is from this decree of the Lower Appellate Court that this second 
appeal is preferred. 

It is urged on behalf of the appellant that his undivided interest in 
ancestral estate did not pass by the Court sale in execution of the money- 
decree against his father. The respondents support the decree, not only 

(1) 9 M. 848. <2) 4 M. 1. 
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on tlie ground that the son’s interest passed by the sale, but also on the 
furtlier ground that the District Munsif was not justified in decreeing in 
the appellant’s lavour on a case not disclosed by his plaint. 

It is no doubt tme, as alleged for the respondents, that theanpellanfr 
stated in iris plaint that the lands in dispute were his self-acquisition and, 
that he failed to prove his averment. But this was certainly no ground 
for dismissing his suit altogether if he was entitled in part to t.he relief 
sued for on (he facts aamitted by respondent No. 1 himself. His admis¬ 
sion is clearly evidence in favour of the appellant, and the latter is entitled 
to claim relief to the extent to which it may be lawfully adjudged by virtue 
of such admission. The question then on which our decision must depend 
is one of Hindu law as already stated. It is a question which frequently 
occurs in this country, and the decisions in regard to it are not on all 
points in harmony either in India or in the Privy Council. The leading 
case on this subject in this Presidency is Ponvappa Pillai v. Pappu- 
vciyijavyar. It was decided on the 1st April 1881, and the judgments deli¬ 
vered in that case contain a full exposition of the Hindu law on the subject? 
and of the course of decisions in India and before the Pi ivy Council. 

It was decided by the majority of the Court in that case (I) 
that the son was bound to pay bis father’s personal debt out of ancestral 
property derived through the father, and (II) that the [427] father 
was competent to sell ancestral property to pay his own antecedent debts 
provided they were such as the son would be bound to pay under the special 
rule of Hindu law. These two propositions of law were since apnroved by 
the Privy Council in Muttayan v. Zamindar of Sivagiri U), which was 
decided in May 1882. 

As to the interest which passed by a Court-sale in execution proceed¬ 
ings, it was held that when the decree against the father was founded upon 
a mortgage anci when it contained a direction that the mortgage property 
be sold on default of payment, tlie son’s interest would not pass by the 
Court-sale, for, the right of redemption which the son had could not be fore¬ 
closed except by a decree to which he was made a party. In regard, 
however, to money-decrees against the father, it was decided that theentire 
ancestral property inclusive of the son’s interest passed by the Court-sale. 
In appeal 71 of 1880, it was held by a Division Bench of this Court that 
when i6 appeared from the execution proceedings that the purchaser 
intended to buy only the father’s interest, the son's interest, did not pass. 
The course of decisons was in accordance with these propositions of law, 
until the decision of the Privy Council in Hardi Narain Saku v. Euder 
Perkash Misser In that case the Judicial Committee held that the 
son s interest did not pass by a sale in execution of a money-decree and 
referred to their decision in Deendyal v. Jugdeep Narain Singh{B). They 
further hinted that, if the decree were founded on a mortgage and con¬ 
tained a direction in regard to the sale of the mortgaged property, the 
son’s interest might also pass by the execution sale. In advertence to this- 
case, the decision of the Full Bench of this Court passed in 1881 was 
reconsidered in S.A. 703, 704 and 705 (4). 

It was decided that when there was a money-decree the father’s interest 
was alone liable to be sold in execution, and that when there was a 
mortgage-decree the entire estate was liable to be sold. It was considered 
that in the one case, the right, title and interest of the judgment-debtor 
was the right of the father as an individual co-parcener, and that in tbe^ 

(I) 6 M. 1 (16). (2) 10 0. 626. (3) L.B. 4 I.A. 247. (4) 9 M. 343. 
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other the Court by its decree executed the father's mortgage. But in 
DecerabHi’ 1885, the [428] Privy Council laid down the law differently in 
Musaamut Nanomi Babuasin V. Mddiui Mohun. In that C'»se, the ques¬ 
tion raised for decision was, as in this, whether anything nassed by the 
sale except such share as the father would have taken on partition, and 
the Judicial Committee held that theeni.iia ancestral estate nassed though 
there was only a money-decree against the father. They observed as 
follows : “ There is no question that considerable difficulty has b^en found 
in giving full effect to each of two principles of the Mitakshara law, one 
being that a son takes a present vested interest jointly with his father 
in ancestral estate, and the other that he is leijally bound to pay his 
father’s debts, not incurred for immoral purposes, to the ex ent of 
the property taken by him through his father.” “Destructive as it 
may be of the principle of independent co-parcenary rights in the sous, 
the decisions have for some time established the principle that the sons 
cannot set up their rights against their father’s alienation for an antece¬ 
dent debtor against the creditors ’ remedies for their debts, if not tainted 
with immorality.” The Judicial Committee do not think that the author¬ 
ity of the DeendyaVs case bound the Court to hold that nothing 
but Girdhari’s (the father’s) coparcenary interest passed by the sale. 
If his debt was of a nature to support a sale of the entirety, he might 
legally have sold it without suit, or the creditor might procure a sale of it 
by suit. All the sons can claim is that not being parties to the sale or execu¬ 
tion proce-^dings, they ought not be barred from trying the facts or the 
nature of the debt in a suit of their own. Assuming that they have such 
a right, it will avail them nothing unless they can prove that the debt was 
nob such as to justify the sale. If the expressions by which the estate 
is conveyed to the purchaser are susceptible of application either to the 
entirety or the father’s coparcenary interest alone (and in Deendynl's case 
there cerNainly was an ambiguity of that kind), the absence of tbe sons 
ffrom the proceedings may be one material consideration. But if the fact be 
that tbe purchaser has bargained and paid for the entirety, he may clearly 
defend his title to it upon any ground which would have justified a sale if 
the sons had been brought in to oppose the execution proceedings. Thus, 
it is dear that the Courts are now first to ascertain whether the purchaser 
in fact bargained and paid for the entirety, and if if appears that he did so, 
then to inquire whether the decree debt is tainted with immorality or one 
which the son would not be liable to pay, and [429] if the debt is not 
immoral to hold that the entire ancestral estate and not merely the father’s 
CO- parcenary right passed by the sale. 

In tbe case before us the plaint is framed on the view that the pur¬ 
chasers bought in fact the entire estate, and the appellants did not even 
allege that tbe decree debt was tainted with immorality. Though there 
was only a money-decree, the father could sell the entire ancestral estate 
to nay his antecedent debt, and by the execution sale, therefore, tbe 
entire interest over which ho had disposing power passed to the pur¬ 
chasers. 

For these reasons, we confirm the decree of tbe Judge, though the 
grounds on which he rested it cannot be supported and dismiss this 
Appeal. Having regard, however, to the decision of this Court^ in 
■Fonnappa v. Pappwoayyangar (1), we direct each party to bear his 
costs of this appeal. 
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Before Sir Arthur J. H. Collins, Kt., Chief Justice^ and 

Mr. Justice Brandt. 


Queen-Empress v. O’shaughnesst,* [I2bh July, 1886.] 

Madras District ;_Mvnicipalities Act, i^QA—^Procedure to compel naumcnt of tax — Distress, 

Under Seciion 103 of Act IV of 1884 i Madras), a prosecution for default of 

payDiCDt oi tax cannoi be iD.-tituied untese the tax cannot be recovered bv distress 

and sale of moveabie properly of the defaulter as provided in tnat section. 

Appeal under Section 417 of the Code of Criminal Procedure against 
the order of "W. E. Clarke. Fiist-class Magistrate of Nilgiris, in calendar 
case No. 11 of 1885, acquitting J. E. O'Sbaughnessy charged under Section 
62 of the Towns' Improvement Act, 1871 (Madras Act 111 of 1871) with 
having exercised his profe!^sion as Civil Engineer within the municipality 
of Ootacamund for more than two months in the oflBcial year 1884-85 
without paying tax in respect thereof as required by Section 58 of the 
Act. 

[430] The Acting Public Prosecutor (Mr. Powell), for the Local 
Government. 

Suhramanya Ayyar, for O’Sbaughnessy. 

The facts, necessary for the purpose of this report, appear from the 
judgment of the Court (Collins, C. J.. and Brandt, J.), 

JUDGMENT. 

This case was argued before us on the assumption that it fell to be 
decided under Madras Act IV of 1884, and on that assumption we dispose 
of it. 

Section 112 provides that all arrears of taxes or other payments due 
to the Municipal Council at the time when the Act comes into operation 
in any municipality where (as in the case of Ootacamund) the Towns' Im¬ 
provement Act, 1871, was previously in force may be recovered as though 
they had accrued under Act IV of 1884 ; but under the latter Act the 
procedure prescribed for the recovery of such taxes and for infliction of a 
penalty for exercising a profession or trading without having paid profes¬ 
sion or trade tax is different from that provided in Act III of 1871. 

Section 103 of the present Act provides that, if the tax is not paid 
within fifteen days from presentation of service of a bill or notice pres¬ 
cribed, and if cause be not shown by the person called on to pay it to the 
satisfaction of the Chairman why it should not be paid, the Chairman 
may proceed to recover the amount together with costs (1) by distress 
and sale of the moveable property of the defaulter, or if the defaulter be 
the occupier of any building or land, in respect of which such tax is due, 
by distress or sale of any property found in or on such building or land} 
(2) if the amount of such tax cannot be recovered by distress or sale of 
the moveable property of the defaulter, by prosecuting the defaulter before 
a Magistrate ; and Section 111 provides that any person bound to pay any 
tax, who shall be prosecuted under Section 103 before a Magistrate, shall, 
on conviction, be liable to pay a fine not exceeding twice the amount of 
the tax found to be due. 


* Criminal Appeal 167 of 1886. See 9 M. 3o. 

694 



In re eowthakonni 9 Mad. 482 

No proceedings having been fcaken under Section 103, and it not 
appearing that the tax could not be recovered by distress and sale of the 
moveable property of the defaulter, the prosecution before the Magistrate 
must fail, and on this ground we dismiss the appeal against the acquittal. 

We refrain from expressing any opinion as to the Magistrate’s interpre¬ 
tation of the Soth section of the Act. 



9 M. 431 = 1 Weir 852. 

[431] APPELLATE CRIMINAL. 

Before Mr. Justice Brandt and Mr. Justice Parker. 

Eowthakonni, In re.'" [2ist July, 1885 and 27th July, 1886.] 

Act IV of Act IX of Madras Out-ports Boat Rules of October 1867 — 

Jurisdiction of Magistrates^ LiabilUij of owner under Rule 7- Burden of proof. 

Under Act IX o( 1846, the Madras Government is authorized to make in 
respect of ports in the presidency such regulations for tbe management of boats 
and such other matters as are provided foe bv Act IV of 184^ in respect of the 
Madras Roads, oeiug similar in principle to tbe provii^ioDS of the said Act, but 
varying in detail as local circumsuauoeH may require. 

Act IV of 16a2, section ‘^4, empowers a Justice of the Peace of the town of 
Madras to hear aud determine all pecuniary forfeiture and penalties had or in¬ 
curred under or against that Act; 

Held, that it was competent to the Government of Madras to provide that 
oaBe'4 Cognizable under tbe rules parsed in accordauce with Act IX of 1446 should 
be heard and deterinmed by Magistrates not beiug Justices of tbe Peace. 

Under rule 7 ul tbe amended rules for the better management of boats, &o., 
plying for bite at tbe out-ports of tbe Madras Presidency, dated l&t October 1867, 
tbe owner of a boat is liable tu hue on proof of bis allowing his boat to ply with¬ 
out the requisite complement of men : 

Held, that where it was proved that a boat was plying without its proper crew 
the absenoe of pro>f uy tbe pusecutot tbtt tbe owner wasaware of the fact was 
no bar to his conviction. 

Application under sections 435 and 439 of tbe Code of Criminal Pro¬ 
cedure to revise the proceedings of F. H. Hamnett, Acting Head Assistant 
Magistrate of Madura, confirming on appeal tbe finding and sentence of 
P. Venkateswara Ayyar, Second-class Magistrate of Tiruvadanei, in case 
No. 849 of 1884. 

The facta and arguments are fully set out in the judgment of the 
Court (Brandt and Parker, JJ.) 

Mr. Norton and Venkataramayyar, for petitioner. 

The Acting Government Pleader (Mr. Powell), for the Crown. 

The i udgment of the Court (Brandt and Parker, JJ.) was delivered 
by 

Brandt, J. —Tbe petitioner, Eowthakonni, owner of boat No. 2 at 
Thonui, has been convicted by the Second-class Magistrate [432] of 
Tiruvadanei of “ plying a boat without the requisite complement of men 
(an offence) punishable under Boat Rule No. 7,” and sentenced to pay a 
fine of Es. 25, and in default to ten days’ simple imprisonment. 

Complaint was laid by a peon of tbe Sea Customs Office, and his 
evidence and that of tbe Assistant Superintendent of Sea Customs cons¬ 
tituted tbe evidence for tbe prosecution. On this evidence, tbe Second- 
class Magistrate found it proved that on the Ist July 1884, when the 
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petitioner’s boat brought timber to the shore from a“dhoni,‘’ it was 

manned by one tmdal and four lascars only, while under the license it 

should have been manned by one tindal and six lascars. On being question- 

ed as to this, the tmdal replied that the two absent men had gone to 
Uolon)l)o to e»rii a liveljhoi;d t»here. 

■ .U defence was that his boat “ always is ’’ manned with 

he full complement ot crew, and that this was a wholly false case 
brought in consequence of per-ional spite against him on the part of the 
Assistant Suuerintendenc of Sea Customs. Three witnesses were called 
for the defence : one deposed t) some incident connected with the landing 
of some cargo from the petitioner’s boat on another occasion when the 
Assistant Superintendent had objected to its removal, and two, the tindal 

and a lascar of the petitioner’s boat, deposed that the latter always has 

its full crew. 


In appeal the Divisional Magistrate gave his reasons for refusing to 
believe that the charge was a false charge, and, giving credence to the 
evidence for the prosecution, dismissed the appeal. 

The High Court is moved to exercise its powers of revision on the 
grounds that even admitting that the bjat was undermanned the owner 
ought not to have been convicted in the absence of proof of knowledge on 
his part that the requirements of the rule had not been complied whh in 
this particular instance; and that he was entitled to acquittal on the 
general principle that a master is not criminally liable for criminal 
negligence on the part of his servant. 

At the hearing it was further contended that the Second-class 

Magistrate, not being a Justice of the Peace, had no jurisdiction in this 
case. 


No reference is given in the judgment of the Courts below to the 
rules under which the conviction was had. A summary of [433] the 
boat rules for the out-ports of this presidency is given in the Standing 
Orders of the Board of Revenue, and search having been made we have 
found in the Fort St.Gp.orge Gazette of the 15thOctober 1867 a notification, 
dated the 30th September 1867. containing “ amended rules for the better 
management of boats and canoes plying for hire at the out-ports of the 
Madras Presidency. The notification does not specify the authority 
under which these rules are made, but it is recited that they have received 
the sanction of the Governor-Geoeral in Council and come into force on 
the 1st October 1867. 

Act IV of 1842, “ Madras Roads—Boat Regulations,” an Act for the 
better management of boats and catamarans in the Madras Roads, and for 
the amendment of certain harbour regulations provides among other 
things that no person either as owner or servant shall use, &c., any boat 
or caramaran to carry passengers, goods or letters in the Madras Roads 
unless licensed; it provides for the licensing of boats under certain condi¬ 
tions ; for penalties for breach of the conditions stated, on conviction 
before a Justice of the Peace. 

Act IX of 1846 is an Act authorizing the Governor of Fort St George 
to make from time to time in resuectof each port or other place of anchor¬ 
age in the presidency such regulations for the management of boats and 
catamarans, &c., and such other matters as are provided for by Act IV of 
1842, in respect of the Madras Roads as shall seem to them expedient, 
being similar in principle to the provisions contained in the said Aob. 
but varying in detail as local circumstances require such variation.” 
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It is contended by the learned Counsel for the petitioner tliat the 
qualification of the officers by whom cases involving questions as to 
breaches of the regulations or rules are to be tried is a matter of princinle, 
and that it was not competent to the Local Government to provide that 
such cases shall be cognizable by Magistrates not being Justices of ihe 
Peace. 

We do not think that the contention is sound. Tlie local circum¬ 
stances of the out-ports are very different from those of the presidency 
port. Had the jurisdiction of the Magistracy been considered a matter of 
first importance, it is reasonable to suppose that the Act would 
have contained clear words restricting the jurisdiction to Justices of the 
Peace. There is nothing in the matters made punishable by fine or 
otherwise which would appear [434] to be of great intricacy or of 
such importance as to make it essential that they should be adjudicated 
on by Justices of the Peace alone ; it cannot, we think, be said that there is 
anything in the regulations or rules dissimilar in principle to the pro¬ 
visions contained in the earlier Act. We must further assume that the 
amended rales of 1867 were made and sanctioned under the authority 
given in the Act of 1846. 

There is more in the other object.ions urged, viz., that having regard 
to the general rule which is that in civil actions a master is liable for the 
acts of his servants, but not in criminal matters for the negligence of his 
servants to which he has not personally contributed, the word “ allow” 
in the rule for violation of which the petitioner has been conviofed cannot 
be taken as meaning that the owner is liable for a breach of the rule 
by his servants, without more, but that there must be some proof of 
wilful, or intentional, or at least positive neglect to take precautions for 
compliance with the requirements of the rule, and that there is no proof of 
such in this case. 

The general principle “ when penal consequences are made to follow 
acts of omission ” is, as stated by Keating, J., in Dickenson v. Fletcher (l). 

“ that when such consequences are to follow, there must be som»^thing 
in the nature of an actual neglect or default. That a person should be 
made liable to a penalty without any neglect or default on his part is con¬ 
trary to the principle so well established by a groat number of oases in 
which the Court, and specially this Court, have held that penalties are not 
incurred in the absence of mens rea,'* and in that case Keating, Brett, and 
Denman, JT., were agreed, the second not however without considerable 
doubt, that, when the owner of a mine appointed a competent person to 
examine and lock the safety lamps required in the mine, but such person 
delivered out certain safety lamps for use in the mine unlocked, in the 
absence of personal default on the part of the owner he was not liable to 
a penalty in respect of the act of the person so employed. 

The decision in the particular case was, however, to a great extent 
based upon the particular words in the 22nd Section of the Statute, 23 and 
24 Viet., c. 151, if through the default of the owner or agent ” of the 
mines “ any of the general or special rules * [438] be neglected 
or wilfully violated by any such owner or agent,” and regard was also had 
to the provision contained in subsequent Statutes by which the Statute 
under consideration was repealed, and in which it was provided that in the 
event of any contravention of the provisions of the Act, the owner, agent 
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and manager of the mine shall he guilty of an offence ‘ unless he proves 
that he had taken all reasonable means to prevent such contravention.’ 

It was moreover not unreasonably contended that the Legislature 
intentionally created an exception to the general rule, and did enact that 
the owner of a boat licensed under the special Act and Regulations should 
be personally liable to a money penalty and to imprisonment in default, 
as the only means of ensuring compliance with the requirements of the 
case : and the question cannot be disposed of with reference to the general 
princiule of law only, without due re:^ard being had to the actual words 
and general provisions of the rules, and to the particular subject-matter 
and intent of the Act. 


No boats are allowed to ply without a license, and it is to be presumed 
that only so many are licensed as it is estimated will suffice for the require- , 
ments of the port; there is then, in some sense, a monopoly, and it may 
well be that in view of the advantages thereby secured boat owners are 
willing to subject themselves to considerable liabilities. 

Under rule 7 the owner alone is liable to fine on proof of his “ allow- - 
ing” his boat to ply without the requisite complement of men; while under 
rule 8 it is the tindal of any craft loaded with passeng-^rs or cargo in excess 
of the number or tonnage specified in the license who is primarily liable, 
every other person who shall bj guilty, either as principal or accessory, 
of the like ofl'ence, after having been duly warned by the tindal or owner’' 
being liable to similar punishment. 

Under rule 9, if any tindal, after due warning, plies to and from the 
shore, after notice given by any of the authorities named that is dangerous 
to do so, ‘ shall forfeit all hire,’ and the owner shall be subject to suspension 
of license. 

By rule 15 any owner of a licensed boat or person deputed by him who 
refuses to let such boat for hire without reasonable and satisfactory cause 
for such refusal is liable to a penalty. 

It must be assumed then that the Legislature advisedly made the 
owner alone liable under the rule under which the petitioner [436J has, 
been convicted; and it only remains to decide, as a point of law, what 
effect is to be given to the word " allow.” 

The case is put of an owner being absent from the port in such 
circumstances that he could not possibly ensure compliance with the 
terms of the license ; but there is no evidence that this was the case here; 
and there is no need to determine the hypothetical case put. The 
petitioner’s defence was that his boat was fully manned. It is held proved 
that it was not. And taking the tindal’s first statement as true, which ' 
it probably is, that the two missing lascars had gone away to Ceylon, 
there is no evidence that fact was not or might not have been communi- ' 
cated to the owner nor as to the length of time they h id been gone. 

It was suggested that a boat might leave the shore with a full comple¬ 
ment, and that without default on the part of the tindal or possibility of 
prevention on the part of the master, some of thern might leave the boat 
before it returned to shore ; here again there is no evidence that this was • 
so in this case, nor was it suggested as a defence at the trial. 

We must then find that the boat was plying ” without a full crew* ' 

Under rule 6, in the absence of registered tiudals or lascars, others 
may be employed “ on an emergency and with the permission of the 
registering officer,” but it is not suggested that any notice had been given ■* 
of the defection of two of the crew, or that any application had been 
made to register or employ temporarily others in their place. 
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Having regard to the provisions of the rules as a whole, and to the 
distinotion that is made as to the liability of the owner, and of the tindal 
in some oases, we must hold that by the word " allow," the Legislature 
intended to create a liability more extensive than would be implied in such 
words as “ if the owner neglects to ensure that the boat is fully manned," 
and thereby contravenes the provisions of the rules, he shall be guilty of 
an offence under the rules “ unless he proves that he liaci taken all 
reasonable means to prevent ^uch contravention." 

We do not say that on proof of such means having been taken the 
merest nominal fine would not suffice, but we are not prepared to hold, 
having regard to the peculiar language used, and to rules read as a whole, 
that it was necessary for the prosecution in this [437] case, to prove the 
mens rea^ or that the conviction, on the special facts of this case, is 
bad in law. 

Having regard, however, to the fact that it is not shown that this 
boat had been plying undermanned before this occasion, or if so, for how 
long, and in the absence of proof of any personal knowledge on the part 
of the owner that it had not its full complement, or that there were any 
special reasons for making an example in this case, we think that the 
fine, Bs. 25, being half of the maximum amount, is excessive, and we 
shall reduce the fine to Rs. 10, and direct that the difference be refunded, 
if the fine has been paid. 
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Before Sir Arthur J. M. Collins, Kt., Chief Justice, and Ur, Justice 

Brandt. 

Kunhamed {Petitioner) v. Chathq {Respondent).* 

U6th April, 1886.] 

Civil Procedure Code, Sections 315, 632. 

Where an older was passed under Section 315 of the <Jode of Civil Procedure 
dir«oiing refuod to a purchaser in ezecutiou of a decree lu a suin in which a 
second appeal la; to the High Court: 

Held, that under Section 622 of the Code of Civil Procedure, the High Court 
could Bel aside the order because, the judgment-debtor having been found to 
have a saleable luierest, the Lower Court bad uo power to order a refund. 

IP., 42 P.R. X896; R., 29 C. 303 (306;; 17 M. 228 (229).J 

Application under Section 622 of the Code of Civil Procedure to 
set aside an order passed by B. D’Rozario, District Munsil of Cannanore, 
under Section 315 of the Code of Civil Procedure. 

In execution of the decree in suit 354 of 1880, Ohathu Kurup pur¬ 
chased the equity of redemption of certain land, the property of the judg- 
ment'debtor in that suit for Rs. 970. 

In 1883 be brought suit No. 153, to redeem the mortgage (kanam). 
It was held, however, that he was not entitled to redeem if the mortgagees 
elected to exercise their right of purchasing the equity of redemption, 
inasmuch as they were found to be otti and not kanam holders. 

[438] In 1885 Chathu Kurup received from the mortgagees Rs. 600 
under an order of the Court. 

* Civil HevisiouPeiitioD 16 of 1886. 
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He now claimed under S«=ction 315 of the Code to recover Rs. 370, 
the balance of the Rs. 970 he had paid in suit 354 of 1880, from Kun- 
hamed, the decree-hoMer in that suit. 

Kunhamed resisted the ai»plication on the ground that Section 315 of 
the Code did not apoly to the c^«e. inasmuch as the judgment-debtor had 
a saleable interest of Rs 600 in the property sold. 

The District Munsif held that tliere was nothing to prevent Chathu 
KuruD from recovering the S'lm claimed, and that the objections raised by 
Kunhamed were frivolous, and directed payment of Rs 370 with interest 
at 6 per cent from the date of the nurchaso by Chathu Kuruo. 

To set aside this order the preseut application was made. 

Anantnn Nayar, for petitioner, Kunhamed. 

Mr. \Vedderbur7i, for resoondent, Chathu Kurup. 

This Court has no jurisdiction, under Section 62*2 of the Code'of Civil 
Procedure, to revise the order of the District Munsif. The order was pass¬ 
ed in a suit in which an appeU lay to the High Court. 

The word “case” in Section 622 is a synonym for “suit” (see 
Sections 617, 618, 619. 620. 621.) 

The intention of Legislature apparently was that the High Court 
should have the power of revision in cases falling under Section 586 of the 
Code in which no second appeal is allowed. 

Again, according to the decision of the Privy Council in Amir Sassan 
Khan V. Sheo Baksh Sinah (1), the Munsif had jurisdiction to determine 
whether a refund could be made. Bad law is not a material irregularity 
according to that decision. 

Anantan Nayar. 

This Court has interfered in similar cases. 

Sivarama v. Ba7na{2) and C.RP. 294 of 1885. 

The Court (CoLLlNS, C.J., and Beandt, J.) delivered the following 

JUDGMENT. 

Tne respondent himself aoolied for refund of the sum of Rs. 370, 
being the difference between the value of the puichise-money paid by him 
and the sum of Rs. 600 paid to him under order of the Court by the otti- 
holder. 

The District Munsif made an order for the refund accord- [439]ingly. 
That the judgment-debtor had some saleable interest in the property sold 
is then clear, and in that case the District Munsif had no jurisdiction to 
make an order under Section 315 for refund of the purchase-money or 
any part thereof. 

No appeal lay against the order passed by the District Munsif; and 
following r-he decisions of this Court in Sivarama v. Rama {2) and Civil 
Revision Petition 294 of 1885(3). we deal with the case in revision and 
set aside the order of the District Munsif, dated 3rd October 1885, with 
costs throughout. 


(1) 11 C. 6. 


(2) 8 M. 99, 
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9 M. 439’=’2 Weir 213. 

APPELLATE CRIMINAL. 

Before Mr. Justice Parker. 

GULAM Muhammad Sharif-UD-daulah. m re* [8fch January, 1P86.] 

Criuwial Procedure Code, Section 197— Sanction to 2 >roscciife Jiultje for words ntiered 
on the bench, 

0 

Where a Judge was charged with using dolamatory language to a witness 

during the trial ot a suit: 

Held that, under Section 197 of thefJode of Criminal Procedure, the complaint 

could uot be entertained oy a MagUtrate without sanciiou. 

rDllS., 26 C. 85-2 = 3 O.W.N. 539; R.. 30 C. 927 (933l = 7 C.W.N. 750 ; 13 C.P.L R. 

126 (128;; 14 P.K. 1890 Ct.; 29 P.K. 1904 = 9 P.L.K. 19U5.] 

The facts of this case are set out in the judgment of the Court 
(Parker, J.). 

The Acting Advocate-General (Mr. Shephard), for petitioner. 

JUDGMENT. 

Parker J.—This is an application to direct the Presidency Magis¬ 
trate of Black Town to entertain the complaint of petitioner against 
Mr. Ponuusami Pillai, 3rd Judge of the Madras Court of Small Causes, 
charging him with defamation and insult under Sections 600 and 5U4 of 
the Indian Penal Code. The Presidency Magistrate has refused to entertain 
the complaint in the absence of the sanction of Government or the High, 
Court under Section 197 of the Criminal Procedure Code. 

The petitioner was a witness before the Small Cause Judge in 
a case tried belore him, and the expressions complained of are alleged 
to have been used by the Judge in addressing the witness in the course 
of the trial. It is contended by the Advocate-t^40]General that the 
expressions were not used by the Judge as a public servant, and, 

' therefore, that no sanction under Section 197 of the Code of Criminal 
Procedure is necessary, and Imperatrix v. Lakshman Sakharavi Vam/xn 
Sari and Bataji Krishna (1) was referred to show that the acts for 
which sanction to prosecute is required are only acts which would havo 
DO special signification except as done by a public servant. It is argued 
that the words complained of would be equally oti'ensive if used by any 
one, whether a public servant or not. The ruling quoted was one, given 
on Section 466 of the old Code (X of 1872), which, though the wording 
is different, is substantially the same as Section 197 of the present Code. 

Reference was also made to the ruling of the Calcutta High Court 
that the corresponding section in the former Code related only to offences 
specified in chapter iX of the Penal Code, to which, however, the Bombay 
High Court has not assented, holding that the section at least applied 
equally to such offences as are specified in Sections 217—223, which are 
in chapter XI. These cases are alluded to in Prinsep’s Criminal Proce¬ 
dure, 7th edition, page 126. The Bombay High Court agreed, however, in 
the principle that Section 197 related only to acts and omissions which 
were offences when committed by a public servant. 

If del amatory language were used by a Judge to a person out of 
Qouit—when not sitting or actually officiating as a Judge—it seems quite 

4 _ _ 

* Ocimioal Misoellaoeous Petition 105 of 1885. 

(11 2 B. 481. 
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clear tliafc no sanction under Section 197 of the Code of Criminal Procedure 
would be required; but the case as it seems to me, would be different if 
the same words were used by the Judge in the course of the trial of a 
suit. He is then actina in his official capacity, and it seems impossible 
that tlie words used by him in the course of the trial can be uttered in his 
private capacity. The words uttered are then uttered as Judge and not aa 
a priva'e individual, an 1 if any criminal offence has been committed in the 
uttering of them, the offence has been committed as a Judge. 

That this is so is cleu* from the iudgment of the Court of Exchequer 
in Scott V. Stansfield (1). I must hold that the Presidency Magistrate had 
no jurisdiction to entertain the complaint without sanction and diamisa 
this application. 

Solicitors for petitioner : Br.inaon d Branson. 


9 M. 441. 

[441] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and Mr. Justice 

Muttusnmi Ayyar. 

Krishnan and others {Defenda7iis), Appellants v. SANKARA 
Varma {Plaintiff's Representative), Resvondent.* 

[22nd March and 19th April, 1886.] 

Coniroct Act, Sections 21, 65—Mistalie of law—Agreement to secure repayment of tonn, 

collateral, to primary obligation. 

By an agreement in writing, defendants, trustees of a temnle. in consideration 
of an advance of money which they represented was requited to pay off debts 
incurred for the benefit of the temple, granted to plaintiff a lease of the right to 
manage the temple land?, and olaiiuiff promised that he would repay himself out 
of the profits to be derived from the lands and that neither the defendants nor 
their family property should be made liable for the debt. 

In a suit by plaintiff against a tenant of the temple lands, this lease was held 
to be void for illegality. Defendants subsequently resumed management and 
plaintiff sued them to recover the money advanced bv him. 

It was found that the agreement was entered into by both parties under a 
mistake as to the validity of the lease : 

Held, that assuming Section 65 of the Contract Act was not intended to 
vary the rule that a mistake of law is no ground for relieving a narty from 
his own contract, plaintiff was nevertheless entitled to recover on the ground 
that the agreement which provided for repayment was collateral and had failed. 

An agreement that an obligation which is contracted shall be discharged in some 
particular mode is collateral to the primary contract which created the obligation, 
though the two agreements may be mixed up in one contract. 

[R.. 11 Bom.L.R. 693 (697)=3 End. Gas. 761.] 

Appeal against the decree of E. K. Krishnan, Subordinate Judge 
of South Malabar, in suit 5 of 1834. 

The plaintiff, Kadabhanab Ayanjeri Kovilagabh Rama Varma Raja, 
sued Narayaoa Mangalath Varieth Krishnan and nine others, members 
of a Malabar barwad, to recover Rs. 4.000 lent to defendants under a 
registered agreement, dated 6tb April 1879, with interest at 12 per cent. 

The plaintiff prayed that this sum might be recovered by sale of 
temple properties mentioned in the plaint; “outof the [442] defendants* 

* Appeal 69 of 1885, 

(1) L.R. 3 Ex, 220. 
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pooket,” aQd by granting “other roliefe which he naighfc aak for as the 1888 
Court might think fit to grant." April 19. 

The Subordinate Judge decreed payment of Rs. 3,000, with interest - 

at 12 \Qc cent, from February 28, 1882, and declared that the proper- AppKL- 
tiea of defendants’ barward were liable for the amount decreed and costs. LATE 
Defendants appealed and plaiutiff filed a memorandum of objections CiVIL. 

against this decree. -‘ 

Sankaran Nayar, for appellants. 9 M. 441. 


Gopalan Nayar, for respondent. 

The facts necessary for the purpose of this report appear from the 
judgment of the Court (COLLINS, C.J., and MqttusamI Ayyak, J.) 

JUDGMENT. 

The appellants are the hereditary uralars of the Poiur temple in the 
district of Malabar. They considered that their management was not 
efficient and they were unable to pay the debts which, as they alleged, 
they had contracted for the purposes of the davasam. On the 6th April 
1879, they and their karnavan, Rarni Variar, induced the respondent to 
advance Rs, 8,000 to enable them to pay those debts. In return for this 
advance he accepted a lease of the right of management for a period of 96 
years, and agreed to repay himself by demising properties belonging to the 
temple on kanam. The appellants undertook to afford him every facility 
for so doing, and the respondent agreed that neither they nor the property 
belonging to their family should be made liable for the debt. To this 
effect appellants executed document A in respondent’s favour on the 6th 
April 1879. As stated by the respondent, he paid them Rs. 4,000 in cash 
and executed bond B for the balance of Rs. 4,000. Thereupon, he enter¬ 
ed on the management of the temple as the assignee of the urayama right 
(right of management), and instituted suit 373 of 1880 to eject one of the 
tenants of tbe institution who allowed the rent bo fall into arrears. The 
tenant impeached the validity of tbe assignment or lease, but the repre¬ 
sentative of tbe appellant’s family affirmed the document in that suit. In 
February 1882, the suit was, however, finally decided against the res¬ 
pondent, on the ground that tbe trusteeship of a temple could not 
be assigned. After this, the appellants resumed tbe management, and 
the respondent brought the present suit to recover back Rs. 4,000, 
with interest at 12 per cent, per annum from the date of tbe 
£ 443 ] original transfer. The appellants resi.sted the claim on three 
grounds, viz., that the amount paid in cash was only Rs. 3,000, that the 
respondent accepted the transfer of the urayama right with full know¬ 
ledge of facts, and could not claim to recover back what he had paid with 
such knowledge, and that they did not repudiate the karar or otherwise 
act in contravention of its terms. The Subordinate Judge found chat 
Rs. 3,000 only was paid in cash, and that the aopellaots applied Rs. 2,938 in 
liquidation of their tarwad debts, and that it was not shown that the money 
received was used for the benefit of the devasam. He placed reliance on 
Exhibit D which was an account particuiar filed by the appellants’ karna- 
van in suit 509 of 1880 between the members of bis family, in preference to 
the oral evidence adduced by tne respondent, and considered that Rs. 1,000 
was set apart for the expenses incurred in bringing about the assigumenb 
of the urayama right for 96 years. The Subordinate Judge then referred 
to Section 66 of tbe Indian Contract Act, exonerated the properties of the 
temple from all liability for the claim, and decreed that the appellants do 
pay the respondent Bs. 3,000 together with interest at 12 per cent, from 
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the ilnte of the final decree in suit 373 of 1830 till the date of payment, 
and with costs and interest thereon at 6 per cent, per annum from the 
date of his decree. He declared also that the properties belonging to the 
appellants’ tarwad were answerable for the debt. 


Both parries object to this decree so far as it is unfavourable to them. 
It is urged for the aupellants that no suit can be maintained to recover 
money raid with full knowledge of facts, on the ground that the interest 
translerred was nob in law capable of being transferred, that they did nob 
act contrary to the terms of document A, and that there was no prayer in 
the plaint that the properties belonging to their tarwad should he rendered 
liable for the claim. On the other hand, the respondent contends under 
Section 561 of the Code of Civil Procedure, that the finding as to 
the non-payment of Rs. L.OOO out of R^. 4,000 is contrary to the 
weight of evidence, and that interest at 12 per cent, per annum should 
have been awarded from the date of document A. instead of from the 
date of the final decree in Original Sait 373 of 1880. It appears that 
document A was given and accepted under the erroneous belief that 
urayama right was assignable iu law on a lease of 96 years. We 
were referred tone evidence upon which [444] we could hold that either 
the appellants or the respondeat knew that the assignment was invalid. 
The mistake then is a mutual mistake of law in regard to the transfer 
of a right which is in substance in the nature of a' trust. But it was 

not necessaiy for the respondent to rely on the transfer for the purpose 

of showing that the appellants were under an obligation bo repay the 
amount advanced. It is shown by document A that they represented to 
the respondent that thay needed a loan to oay the devasam debts, and 
that the amount was advanced to them to pav those debts. If the 
representation was ioria ;ide, and they paid the devasam debts with the 
money obtained from the respondent, their obligation to repav the loan as 
uralars out of devasam properties would be complete. If, as disclosed by 
the facts found, they paid their own tarwad debts, with the money advanced 
to enable them to pay devasam deb^s. still their obligation to repay 
bbe respondent for breach of their contract would be complete. The 
agreement in regard to the transfer of urayama right on a lease of 96 years 
prescribed only a special mode of satisfying that obligation, and if'that 
agreement could not bake effect because of its being tainted with illegality, 
their obligation to repay cannot on that ground be taken to be satisfied. 
According to the rule laid down by Lord Cairns in Elkmgton’s case (l) 
and in Rridger s case v2J an agreement that an obligation which is con¬ 
tracted shall be discharged in some particular mode is collateral to the 
primary contract which created the obligation, though the two agreements 
may be mixed up m one contract. Assuming t'hat Section 65 of bheOon- 
traeb Act IS not intended bo vary the rule that a mistake of law is no 
ground on which a party can be relieved from his own contract, we are 
still of opinion that the respondent isenutled co recover back the amount- 
advanced. on the ground chat the ooUaberal agreement which provided for 
lbs re-payment failed. As bo the contention that the Subordinate Judge 

barwarl property is liable for 
the debt, we observe that the plaint contains a prayer for such other relief 

as the respondent may ask for and the Court may deem it fib bo grant. The 

amount borrowed was nob shown to have been applied co the pay- 

meet of the devasam debts, and devasam properties cannot be made* 


(1) L.R. S Ch. 511. 
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liable. Oq the otiher hand, Es. 2,932 out of Bs. 3,000 was proved to have 
[445] been usedsto pay the debts due by the appellaotis' tarwad, and such 
being the ease, we oonsider the tarwad property was properly declared 
liable for the amount decreed. We accordingly dismiss the appeal with 
costs. 

As to the objections filed by the respondent. There is a condict of 
evidence in regard to the payment of Rs. 1,000 in addition to Rs. 3,000, 
and we cannot say that the Subordinate Judge has not come to a correct 
finding. As to tbe interest awarded to the respondeat as damages, we see 
no reason to interfere on appeal. He stated in bis plaint that be entered 
on the management of the temple upon the execution of document A, and 
the appellants, it appears, resumed the management after tbe date of tbe 
final decree in suit No. 373 of 1883.* Tne Subordinate Judge then 
declined to allow interest for the period during which the respondent had 
presumably tbe benefit of managing tbe temple, and we do not consider 
that he was in error in doing so. We therefore disallow the objections 
also with costs. 


9 U. 445. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Brandt. 

KARUPPAN iPlaintiJ), Appellant v. AyyaTHORaI {Defendant No. 1), 

Respondent.^ [24th July, 1886-] 

Civil Procedure Code, SectioTis 100, 101, 108, 5i0—Appeal from ex parte decree. 

A defeodaat agaia:$t whom a decree has bee i passsd e.i‘ parte, and who has not 

adopted the procedure provided by Section 108 of the Code of Civil Procedure can 

appeal from such decree under the gaaecal provi.sioQS of Section 540. Lai Sitigh 

V. Kunjan (I.L.R., i All.. 387) dissented from. 

Appeal from the decree of R. Vasudeva Rau, Subordinate Judge 
at Negapatam, modifying the decree of V. Mulhari Rau, District Munsif 
of Mannargudi, in suit 20 of 1885. 

The plaintiff Karuppan Chetti, sued the defendants Ayyathorai and 
Subbu Mudali, father and son, to recover Rs. 1,369-2*6 due on a bond 
executed by Ramalinga Mudali, deceased son of [446] defendant No. 1. 
and Rs. 163-11-0 due for money lent and goods supplied to Ramalinga 
Mudali, as manager of the defendants’ family. 

Defendant No. 1 did not appear. 

The issues framed were (1) whether tbe debts sued for were binding 
on defendant No. 2 ; (2) whether the claim on account of goods supplied 
was barred. 

The Munsif decreed payment of Rs. 1,369*2-6 as against defendant 
No. 1, and dismissed the suit as against defendant No. 2. 

Defendant No. 1 appealed. 

Respondent objected that no appeal lay, citing the Full Bench deci¬ 
sion of tbe High Court of Allahabad Lai Singh v. Kunjan (l). 

The Subordinate Judge held that he was bound to follow Anatharama 
Patter v. Madhava Panther (2) and, finding that tbe debt was a mere per¬ 
sonal debt of the son, be held that tbe father was not bound to pay, and 
dismissed the suit. Plaintiff appealed on the erounds— 

C18B3 seems to be a mistake for 1880 ,—Ed.] f Second Appeal 967 of 1895. 

(1)4 A. 887. (2) 3 M. 264. 
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(1) That the issues were noc properly framed. 

(2) That as defendant No. 1 did not appear and it was understood 
by the parties and the Court that a decree would be given 
against him, plaintiff, being content with such a decree, did 
not let in evidence as to the nature of the debt. 

(3) That no aopeal lay to the Lower Appellate Court. 

Raviachandra Rau Saheb, for appellant. 

Snhramanya Ayijar, for respondent. 


JGDGMENT. 

Although the first issue was defective in form, still the appellant had 
to show, as against defendant No. 2, that the debt was incurred for pur¬ 
poses binding on the family and produced evidence for that purpose. We 
are not preoared to hold that he has been misled by the frame of the issue. 
As to the question whether an appeal lies from an ex parte decree, it has 
been held by this Court since 1881 that an appeal does lie, Anantharama 
Pattar v. Madhava Paniker (1). The same view appears to have been 
taken by the Bombay High Court, Luchnidas [447] Vithaldas v. Ebrahim 
Oosman (2). There is a Full Bench decision of the Allahabad High Court, 
Lai Smgh v. Kunjan (3), in which a majority of the Court held that no 
aopeal would lie. We are. however, not preoared to dissent from the view 
taken by the Division Bench of this Court. This second appeal must 
therefore fail, and we dismiss it with costs. 


9 M. 447. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, KL, Chief Justice, 

and Mr. Justice Parker. 


Rajagopal and others, in rer [3rd August, 1886.] 

Letter.t Patent. Acction 15—ChnZ Procedure Code. Sections 588, 592. 

Section 15 of the Letters Patent of the High Court at Madras being control¬ 
led by Section 589 of the Code of Civil Procedure, no appeal lies from the order 
of a single Judge of the High Court made under Section 592 of the Code of Civil 
Procedure rejecting an application for le^vo to appeal in forma pauiicris. 

[P.. UA. 375=.9 A.W.N. (1839) 70; Appr..20 M. 407; D., 23 C. 351.] 

Appeal under Section 15 of the Letters Patent against an order made 
by Brandt, J., dated 27th April 1885, rejecting an application for leave to 
appeal in forma pauperis, against the decree in suit No. 74 on the 
Original Side of the Court. 

Ammayi Ammal, next friend of the apnellants, Rajagopal Pillai and 
others, her minor sons, appeared in person. 

The facts necessary for the purpose of this report appear from the 
judgment of the Court (COLLINS, G.J., and PARKER, J.). 

JUDGMENT. 

An order passed under Section 592 of the Code of Civil Procedure 
rejecting an appeal in forma pauperis is not appealable under Section 588, 
which provides that no appeal shall lie from orders not specified in that 
section. 

* Letters Patent Appeal 8 of 1886, 

1) 3 M. 264. (2) 2 B. 644. 
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It has. already been decided in Acheiyav. liatnavelu (1) that Sec' 1886 
tioD 15 of the Letters Patent is controlled by a similar section in tbe Civil Auo. 3. 
Procedure Code which provided that an order shall be linal, and tUat ^ 
onactmeots to such effect are not beyond’the legislative ijowers of the APPii/D- 
Governor*General in Council. late 

There is no appeal and this application must be rejected. Civil, 


9M. 4«8=2WeiF 672. 

[448] APPELLATE CRIMINAL. 
Before Mr. Justice Brandt. 


Queen-Empress v. Ahmed.* [Ist September, 1886.] 

Criviitval Procedure Code, Sections 617, 620. 

An order passed under Seotioo 517 o( tbe Code of Criminal Procedure may be 
revised by a Court of Appeal although uo appeal has been preferred io tbe case 
in which such order was passed. 

(R., 14 O.P.L.R. 60 (61); 17 C.P L.R. 107 (110) ; 18 lad. Cas. 171 (174) = 24 M.L.J. 

1.3 

This was a case referred to the High Court by F. H. Wilkinson, 
Sessions Judge of South Malabar. 

The facts of the case were stated by the Judge as follows :— 

"One Ahmed was charged with the theft of a gold chain. The 
Magistrate being of opinion that the complainant gave the gold chain to 
Bava, her paramour, in order that a false case might be concocted against 
the accused, who whs also paying visits to tbe complainant, acquitted the 
accused but ordered the gold chain to be restored to complainant. 

“His order was, I submit, contrary to the provisions of Section ol7 
of the Code of Criminal Procedure. There having been no appeal, I am 
doubtful if, under the provisions of Section 520, I can myself direct the 
order to be stayed and request the orders of the Court on both 

points, viz., (1) the illegality of the Magistrate’s order and (2) the power 
of a Court of Appeal to stay orders under Section 517 and to modify, alter 
or annul such order, no appeal having been presented.” 

Counsel were not instructed. ' 

The Court (BrandT, J.) delivered the following 

JUDGMENT. 

There are decided cases : Empress v. Joggessur Mochi (2), Empress of 
India v. .'Nilamber Babu (3) in which tbe question whether an appeal 
lies against an order passed under Section 517 of the Criminal Procedure 
Code, though there be uo [449] appeal against tbe boding in tbe case 
in which the order was passed, has been decided in the affirmative, on tha 
ground that tbe words Court of appeal ” in Section 520 are not to be 
read as restricted to“ a Court of Appeal before which an appeal is pend¬ 
ing ; ” and it seems to me that tbe wording of the section is sufficient 
to show that tbe Sessions Court, as the Court bo which appeals ordinarily 
lie from the decisions of tbe Ist-class Magistrate by whom this case was 
tried, bad power to dispose of the question. As bo whether tbe order 
made by the Ist-class Magistrate should be set aside: here again there is 
an authority— in re Annapurnabat (4)—to the point, in which it is shown 

* Oriminal Revisioa Case 468 of 1886. 

(1) 9 M. i5S. (2) 3 0. 379. (3) 2 A. 276. (4) 1 B. 630. 
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that on general principles Courts are bound to restore property to the- 
possession of those from whom it is taken for purposes of justice, unless 
the Court is of opinion that an offence has been committed in respect 
lif that property or that it has been used for the commission of an offence. 

In this case, the finding wis thit the accused person was iuno- 
.cent, no offence having been committei6?/ him, in respect of the gold 
necklace produced, and it not having been in any way used by him. 

The Magistrate however bad, it apnears. reason to suspect or believe that 
the necklace had bjen used by tbe woman Kali, and one of the witnesses 
for the prosecutioQ, her paramour, Bava, for the purpose of wrongfully 
obtaining a conviction of the accused ; if that is so in fact, then au offence 
or offences would‘ apoear to have been committed,” and the necklace 
was used for the commission of an offence, and the Magistrate might 
perhaps on this ground—I do nob decide the point—he might, I say, have 
made an order under Section 517 : but if he had done so. an order restor¬ 
ing the necklace to the woman Kali, the owner, would certainly not be 
the proper order. 

There is however practically no doubt that he ordered it to be given 
back totho woman simply because he found it to be her’s ; and I am not 
prepared to say there are sufficient reasons for interference in revision. If 
the complainant, Kali, and he'* paramcur, Biva, really concocted a false 
case and used fabricated evideaoe against Ahmed, there are means of 
punishment other aud more appropriats than the withholding of the 
necklace. 

9 M. 450. 

[450] APPELLATE CIVIL. 

Before Sir ArOmr J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Parker. 

VesKATRAYUDU {Plaintiff), Appellant v. NagADU AND OTHERS 

(Defendants), Respondents.*' 

[I5tli and 23rd July, 1886.] 

Tjvnitoium Act, Section 5—/Idmwtoa of appeil out of time-“Order set aside at hearing. 

An order made ej; parte, under Siction 5 of the Indian Limitation Aot, 1877, 
admitting an appeal after tbe period prescribe! therefore, may be set aside on 
proper cause being shown by the Court which made it. 

Appeal from the decree of W, J. H. LaFanu, Acting District Judge 
of Kisbna, confirming the decision of V. A. Narasimharazu, District 
MuDsif of Karempudi, in suit 175 of 1883. 

Tbe plaintiff, Gudipudi Venkatrayudu, sued the defendants, Siddela 
Nagadu and three others, to establish his right to certain land. 

On the 24tb September 1883, judgment was given for plaintiff on the 
ground that defendant ** was not ready with his witnesses.” 

Defendants Nos. 1—3 then prayed for a review, which was granted. 

The case was re-heard and the suit dismissed. 

Plaintiff appealed. 

The appeal was presented out of time, but admitted. 

At the hearing, defendants objected that tbe appeal had been wrongly 
admitted and plaintiff objected that the Munsif, bad wrongly admitted 
the review. 

* Second Appeal 995 of 1886. 
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The Judge held that the Munsif was wrong in admitting the review, 
. and that, on the merits, plaintiif was entitled to sucoeed ; but dismissed 
the appeal without costs on the ground that it should not have been 
■admitted. 

Plaintiff appealed to the High Court on the ground, irder alia, that 
the District Judge bad no power to cancel his original order, admitting 
'the anpeal, after the said appeal had been placed on the register. 

[461] Subbarayadu and Kalianaravuxyyar, for appellant. 

Venkatasubba Bau, for respondent. 

The Court (COLLINS, G.J.. and PaukER, J.) delivered the following 


1986 

July 23. 

Appel¬ 

late 

Civil. 

9 H. 490. 


JUDGMENT. 

The District Judge has dismissed the appeal on the ground that it 
was presented out of time, and it is urged upon as that he bad no power 
to review bis previous ex parte order admitting the appeal. 

We cannot agree in this contention and we are of opinion that an 
order made ex parte under Section 5 of the Limitation Act may, on proper 
cause shown, be set aside by the Court which made it—see JhoieeSahoo 
V. Oinesh Ghunder Sircar (1), Duhey Sakai v. Gaiieshi Lai (2). We do 
not see that the Judge exercised bis discretion in an unreasonable or im¬ 
proper manner, and must dismiss this second appeal; but, under the 
•oircumstances, we will make no order as to costs. 


9 U. 461. 

APPELLATE CIVIL. 

Before Sir Arthur J, H. Collins, Kt., Chief Justice, and 

Mr. Justice Brandt. 


Unniraman {Defendant No. 1), Petitioner v. ChaTHAN {Plaintiff), 

Respondent.^ [I2bh July, 1886.] 

■Civil Procedure Code, Section 622-^ Award—Error of procedure—Relief refused on 
equitable grounds, 

R.M., party to a suit, having autbcrif^ed bis agent to cooduct tbe suit, the 
agent consented to tbe case being referred to arbitration by bbe Court. Tbe 
arbitration was carried on to tbe knowledge and with tbe assent of R.M- 

On an application by B.M., under Section 622 of tbe Code of Civil Procedure, 
to set aside tbe award made by the arbitrators on the ground (1) that bis pleader 
had not been authorised in writing, as required by Section 50G of tbe Cede, to 
apply for arbitration, and (2) that he himself bad not consented to tbe reference: 
Beld that, under tbe circumstances, R.M. was not entitled to relief. 

{P., 24 0. 469 (472); R., 1 Bom. L.R. viBl ; Expl., 8 0. C. 263 ; D., 5 C.W.N. 268 
270).] 

Application under Section 622 of tbe Code of Civil Procedure to set 
aside &n order of P. J. Ittiyarah, District Munsif of Angadipu-[452] ram 
passed under Section 522 of tbe Code of Civil Procedure, in suit 176 of 
1881. 

The plaintiff, Patinjari Kovilagatb Vallabban Cbatban Raja, sued 
Kondipurambatb Unniraman Mutba Panikar. defendant No. 1 and 12 
others, his tenants, to recover certain land. Tbe case was referred to 
arbitration and tbe award was given in favour of plaintiff. 

* Civil Revision Petition 21 of 1806. Note .—See also I.L.R. 13 Cal. 78, 

(1) 5 0. 1. (2) 1 A. 84. 
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Dsfeadaot No. 1 applied under Section 522 to set aside tbe award* 
and his application was rejected. 

The facts appear sufficiently for the purpose of this report from the 
judgment of the Court (COLLINS, C.J., and Brandt, J.). 

Sankara Mcnon, for petitioner. 

Bhafilujam Ayyanqar, for respondent. 

JUDGMENT. 

This is an application by tbe defendant No. 1. in suit 176 of 1881, 
under Section 622 of the Code of Civil Procedure, to set aside an award, 
and tbe grounds relied on by him are that tha case was referred to arbi¬ 
trators without his knowledge and coiisant, and tliat his pleader was not 
specially authorised iu writing as required by Section 506 of the Code. 
It appears that he authorised liis anandravan, Krishna Panikar, 
to conduct tbe suit in question for him, and there can be no doubt this 
man assented to tbe reference. There can also bo no doubt but that de¬ 
fendant No. 1 knew that his agent had assented to the reference, that he 
ratified that assent and was fully aware that the arbitrators were conduct¬ 
ing tbe reference, and it was not until the award was given against him 
that he asserted that the reference was without his knowledge or consent. 
A party applying under Section 622 to the High Court for relief must 
show that ho has not contributed by his own conduct to l)is being nlaced 
in the position he finds himself in ; and, we think, it would be inequitable, 
under all the circumstances of this case, to grant the relief sought. Re¬ 
gard is also to be had to the delay on the part of the petitioner. It is not 
necessary to say, and we expressly refrain from saying, anything as to the 
validity of the award. 

This petition is dismissed with costs. 


9 H. 453. 

[453] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, KL, Chief Justice, aJid 

Mr. Justice Parker. 


SUBRAMANYAN {Defendant), Appellant v. Mandayan ^Plaintiff), 
Respondent.* [4th March and 12th July. 1886.] 

Mortgage of seien parcels of land—Sale of equity of redemption of two parcels — Second 

mortgage of six parcels and redemption of one by mortgagor—Transfer of Property 
Act, Section oQ—Redemption by purchaser of two parcels on payment of vroportiemaie 
amount of debt, decreed. j ^ 


iftin ^ mortgaged to S seven parcels of land (items 1—7) for Rs. 300. In 
1880, M puwhased R’s rights in items I and 2. In 1881 R redeemed item 5 on 
payment of Rs. 30 and executed a second mortgage of the rest to S for Rs. 200: 

Eeld that M was entitled to redeem items 1 and 2 on payment of a propor¬ 
tionate amount of the first mortgage-debt. 


[N.F., 17 A. 63 (66); R.. 
484 = (1912) M.W.N. 


17Ind. Gas. 837{838)=23 M.L.J. 576 (578) = 12 M.L.T. 
1168(1169).] 


Appeal from the decree of S. Gopalachari, Acting Subordinate 
Judge of Madura (East), confirming the decree of T. A. Krisbnasami Ayyar 

District Munsif of Sivagaoga. in suit 67 of 1883. The facts were as 
follows :— 


• Second Appeal 774 of 1885. 
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On the 26bh October 1873, Mutbu Raman mortgaged bo defendant, 
Sabramanyan Ghetti, seven parcels of land (items 1—7) for Rs. 300. 

On the 14bh April 1880, Mandayan, the plaintiff, purohased at a sale, 
under the Rent Recovery Act (Madras Act VIII of 1865) Mubhii Ramans 
interest in two of the said parcels of land (items 1 and 2). 

On the 12th July 1881, Muthu Raman executed a second mortgage 
to defendant for Rs. 200 of all the said parcels of land, except item 5, 
which he redeemed paying Rs. 30. 

Plaintiff sued to redeem items 1 and 2, offering to pay Rs. 100 as the 
proportionate amount of the sum secured by the mortgage of 25th 

October 1873. ..... 

The Munsif held that, as the defendant, had himself split the 
security by allowing item 5 to be redeemed, he could not [454J 
compel plaintiff to reiieem items 3, 4, 6, 7, and that plaintiff was entitled 
to redeem items 1 and 2 on payment of Rs. 161, being the proportionate 
amount of Rs. 300 payable for their redemption according to the relative 

produce of tbe seven parcels of land. 

The Subordinate Judge, referring to Section 60 of tbe Transfer of 
Property Act, held that it did nob apply. 

On the authority of Marana Ammanria v. Pendyala Peruhctidii (1) 
and Chandika Singh v. Pohkar Singh (2) confirmed the decree of the 
Munsif. 

Defendant appealed. 

Subramanya Ayyar, for appellant. 

Rangacharynr, for respondent. 

The Court (COLLINS, O.J., and PARKER, J.) delivered the following 


1886 

JULY 19. 

Appel¬ 

late 

Civil. 

9 U. 493. 


JUDGMENT. 

The defendant, the mortgagee, on 12ch July 1881, accepted Rs. 30 
as the proportionate amount of the mortgage due on one item of land and 
lent a further sum upon tbe remaining six items. 

By so doing he seems to us to have destroyed tbe indivisibility of 
the original contract. Tbe plaintiff, on I4i(h April 1880, had become the 
purchaser of the equity of redemption of two items, and hence, we think, he 
is entitled to redeem those two upon payment of the proportionate amount 
due thereon— Maranda Ammanna v. Pendyala Perubotulu (l). 

We dismiss this second appeal with costs. 


9 H. 4S4. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Brandt. 

Kolltj Shbttati (Judgment-debtor), Appellant v. Manjaya 
(Decree-holder), Respondent.* [30th July, 1886.] 

Civil Procedure Code, Section Limitation—VI years' rule-'" Law in force" 

prior to that Code—Includes Act X of 1877. 

Id Section 230 of the Code of Civil Procedure, 1882, the words “ law in force ” 
ioolude the Civil Procedure Code, 1677, as well as the Limitation Act then in 
force : 

[498] Held, therefore, where an application for ezeoution of a decree of 1879 
had been made and granted in January 1882 aqd under Section 230 of the Code 

* Appeal against Appellate Order 5 of 1686. 

(1)8M. 380. (2) 2 A. 906. 
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of Civil Procedure. 1877, further execution became barred, before the date on 
which Civil Procedure Code. 1882. came into force, that no application with¬ 
in three years from such date could be granted under Section 230 of that Code. 


Appel- [R-. n m. 132 (i34).i 


LATE 

Civil. 

9 u. m. 


Appeal against an order of H. M. Winterbotham, Acting District 
Judge of South Canara, confirming an order made by K. Krishna Rau, 
District Munsif of Udipi, in execution of the decree in suit 157 of 1871. 

The decree-holder, Maujaya Shetti, applied on the 18th March 1885 
for execution. The decree was passed on the 4th September 1872. The 
judgment-debtor, Kollu Shettaci, pleaded that the application was barred 
by limitation. 

The facts are set out in the judgment of the District Court as 
follows :— 

The decree (execution of which is sought) was for money, and 
bears date 4th September 1872. 

" The application in question was presented on 18th March 1885. 
Admittedly the decree is one coming within the provisions of Section 230 
of Act XIV of 1882, inasmuch as an application for execution was made 
and granted under that Section in 1883; but this was before the expiry of 
twelve years from the date of the decree. 

The second application (now in question) was made after the lapse 
of twelve years from the date of decree, but within three years from the 
passing of Act XIV of 1882 ; and the Munsif held that the application 
was not barred by the concluding proviso of Section 230, notwithstanding 
the fact that under the provisions of Act X of 1877 the decree was incap¬ 
able of execution at the time when this application was made. 

That execution was barred .under Act X of 1877, is clear from the 
fact that on January 26th, 1882, one aoplicabion for execution was made 
and granted. I have referred to the record and find that the reason why 
that application failed was that the decree-holder neglected to deposit pro¬ 
cess-fees for the arrest of the judgment-debtor. 

Undei Act X of 1887. no subsequent application could therefore be 
granted after the expiration of twelve years from the date of decree. 

Munsif's iuterprebation of the last paragraph of Section 230 of 
Act XIV of 1882 seems to me based on the extraordinary proposition that 
Act X of 1877 was not part of “ the law in forc6[456] immediately before 
the passing of Act XIV of 1882,‘ and I had drafted, but had not'deliver- 
ed, a juagment setting aside his order. 

drawn mv attention to the ruling 

of Allahabad High Court reported in I.L.R., Allahabad, vol. 6. page 189, 

which IS precisely to the point. 

In that ease three Judges took the same view as the Munsif, and 
two Judges (one of whom was the Chief Justice) took the view which I 
should have adopted if I had been left without a guide. 

t-u n ^^^“sit’s decision is in accordance with that of the majority of 

the Uourt, and under the circumstances I decline to pronounce it in¬ 
correct. 

This apneal must be dismissed with costs. 

Kollu Shettati appealed. 

Srinivasa Mau, for appellant. 

Gopala Hau, for respondent. 

The Court (Muttdsami Ayyae and Bkandt, JJ.) delivered the 
following 
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JUDGMENT. 

The expression Law in force ’* as used in Act XIV of 1882, Sec¬ 
tion 230. must be taken to include all the rules of limitation which were in 
force immediately before the passing of that Act. In this view it would 
include Act X of 1877 as well as the general Act of limitation. In our 
.judgment this is the natural result of the rules of grammatical interpreta¬ 
tion which we are bound to follow. The expression as used in Act X of 
1877 would, no doubt, refer only to the general Act of limitation, because 
the special rule in regard to twelve years was brought into operation for 
the first time by that enactment. 

We agree with the learned Judges who decided Goluck Chandra Mytee 
V. Harapriah Debi (l), and with the minority of the learned Judges who 
iook pixt \xi Musharraf Begain \. Ghalib Ali (2). It is conceded by the 
learned pleader for the respondent that, if the interpretation we are inclin¬ 
ed to place on the last clause of Section 230 of Act XIV of 1882 were to 
prevail, the application for execution would be barred. 

We set aside the orders of the Courts below and direct that the res¬ 
pondent’s application for execution be dismissed with costs throughout. 


1886 
July 30. 

Appel¬ 

late 

Civil. 

9 M. 454. 


9 B. 457. 

[457] APPELLATE CIVIL. 

Before Sir Arthur J, H. Collins, Kt., Chief Justice, and 

Mr. Justice Muttusami Ayyar. 

VENKATAPATHI and another (Plaintiffs), Appellants V. SUBRAMANYA 

AND OTHERS (Defendants), Respondents."' 

[14th April, 1886.] 

Limitation Act, Schedule II, Articles )'2-05~Revenue"Recovery Act (Madras^, Section 59 
—Suit to set aside fraudulent revenue sale —Limitation. 

Suit to set aside a sate of laud, sold as if foe arrears of revenue under Act II 
of 1864 (Madras), on the ground of fraud, and recover possession of the land 
from the purchaser who was alleged to be party to the fraud : 

Held, th-it the suit was goverried by Article 95 of Schedule II of the Indian 
Limitation Act, 1677. 

Article 12 of that- schedule which prescribes a period of one year for suits to 
set aside sales for arrears of revenue is inoended to protect bona fide purchasers 
only. 

tAppr.. .64 0. 241 (245)=5 O.L.J. 685 ; Bxpl., 12 M. 168 (178) (P-B.); D.. 3 M.L.J. 
255 (257).] 

Appeal from the decree of S. Gopalachari, Acting Subordinate Judge 
•of Madura (Bast), confirming the decree of S. Krishoasami Ayyar, District 
MuDsif of Dindigul. in suit 193 of 1883. 

The plaintiffs, Venkatapatbi and Likshmana Nayakan, were brothers. 
They alleged that they bought certain land from Virannan (defendant 
No. 4) in 1864, enjoyed it and paid revenue on it till September 1882 ; that 
in May 1882 they learnt that the village officers, Subramanya Ayyar 
. (defendant No. 1), late karnam, and Minak^hi Ayyan (defendant No. 2), 
late nattamgar, had fraudulently caused the land to he sold as if for 
arrears of revenue and to be purchased by Sundaramayyan (defendant No. 
•6), brother-in-law of the k^roam. for Rs. 10, the real value being Rs. 320 

* Second Appeal 737 of 1885. 

(1)13 0.669. (2) 6 A. 189. 
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and without first attaching the moveable property of plaintiffs or of the 
registered holder (defendant No. 4) as required by the Revenue Recovery 
Act; that they had obtained no redress from the Sub-Collector (defendant 
No. 6) and that the cause of action arose in May 188fl when defendant 
No. 1 nrevenfced their servants from ploughing the land. 

[458] The plaintiff clainaed to have the revenue sale set aside and 
to be put in possession of the land or to recover Rs. 320, the value of the 
land and damages. Defendant No. 4 was ex parte. Defendant No. 5 
denied that there was any fraud and pleaded limitation. 

Defendant No. 6 pleaded that the sale was good and valid. Defend¬ 
ants 1 and 2 pleaded that there was no cause of action against them. 

Defendant No. 3, the present nattamgar, plo.uled ignorance of the 

sale. 

The sale took place on the 8bh October 1831 a i i the suit was brought 
in April 1883. 

The Munsif held that if the six months’ limitation prescribed by 
Section 59 of the Revenue Recovery Act did not apply, the plaintiffs not 
having been parties to the sale proceedings, the suit was barred • by 
Article 12 of Schedule II of the Limitation Act, 1877. 

He found that the sale had been frauduleutly connived in by defend¬ 
ants 1 and 2, that defendant No. 5 had been a party thereto, and that 
defendants 3, 4 and 6 were not shown to have incurred any liability. 

Plaintiffs appealed, making all the defendants respondents to the 
appeal. 

The Subordinate Judge did not consider it necessary to decide 
whether Section 59 of tbe Revenue Recovery Act barred the suit. He 
held it was barred by Article 12 of Schedule II of the Limitation Act. If 
Article 95 of that Schedule was applicable, he was of opinion that plaintiffs 
were bound to prove that they discovered the fraud within three years of 
the date of suit, and found that this was not proved. 

The appeal was dismissed. 

Plaintiffs appealed on tbe grounds— 

(1) that defendant No. 5 having been found to have bought benami 

for defendant No. 1, plaintiffs were entitled to recover the 
land within 12 years ; 

(2) that if it was not so, Article 95 of Schedule II of the Limitation 

Act applied ; 

(3) that DO issue was raised as to when the plaintiffs first became 

aware of the fraud, and that the Subordinate Judge ought tO’ 
have allowed evidence to be let in on the point; 

(4) that plaintiffs were at anv rate entitled to damages. 

[459] All the defendants were made respondents to this appeal. 

Suhramanya Ayyar, for appellants. 

The Acting Government Pleaded (Mr. Powell), for respondent No. 6. 

Ths other respondents did not appear. 

The Court (COLLiNS, C.J., and Muttusami Ayyar, J.) delivered the 
following 

JUDGMENT. 

This is a second appeal from the decree of the Subordinate Judge of 
Madura, who, on appeal, concurred in the opinion of the District Munsif 
of Dindigul that the appellants’ claim was barred by limitation. The 
land in dispute originally belonged to respondent No. 4. In March.1864 
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he sold it to appellant No. 2 and placed him in poaBesaion. The appel¬ 
lants, who are brothers, have continued to hold popsossion, bub they did 
not get the patta altered to their names. They paid the assessment due 
on tbe land for faslis 1289 and 1290 to respondents Nos. 1 and 2, who 
were the karnam and nattamgar of the village in which the land is situated. 
These village officers fraudulently omitted to remit the money to the taluk 
treasury and made it appear that there were arrears of revenue, the land 
was ordered to be sold and the notice of sale was served on the respondent 
No. 4, who was the registered holder. It was sold by public auction in 
October 1881 and respondent No. 5, who was the highest bidder, 
was accepted as the purchaser. It is found, however, by the 
District Munsif, that respondent No. 5 is a relative of respond¬ 
ents Nos. 1 and 2, that be was also a party to the fraud and that be 
purchased it benami for respondents Nos. 1 and 2. But the Subordinate 
Judge does not distinctly record a Bnding on this point. He considers 
that, assuming that it was so, it could not save the limitation. Shortly 
after the sale, tbe appellant No. 1 endeavoured to induce the respondent 
No. 5 to give up the land; but as his attempt proved inefl'ectual, the 
present suit was instituted in April 1883. Tbe Courts below relied on 
Article 12, Schedule II of Act XV of 1877 and dismissed the suit with 
costs. 

It is urged in appeal that the appellants bad either twelve or three 
years to sue, and that at all events their claim to damages is not barred. 
The interest that was sold was tbe appellants’ proprietary right and the 
sale was ordered on tbe supposition that tbe assessment due by them 
was in arrear. They are not entitled to a decree for possession, 
on tbe ground that tbe ownership was [460] vested in them prior 
to tbe sale, unless they showed also that tbe sale was invalid. We 
must bold that the suit was properly held not to fall under the twelve 
years’ rule. But we are of opinion that the suit is governed by Article 95. 
Article 12 is intended to protect bona fide purchasers only, but when the 
purchaser is a party to tbe fraud, Article 95 will alone apply, otherwise the 
purchaser will be enabled to take advantage of his own fraud for the pur¬ 
poses of limitation. We shall therefore ask the Subordinate Judge to 
return a finding on the question whether the respondent No. 5 was a 
party to the fraud, and whether he made tbe purchase really for the res¬ 
pondents Nos. 1 and 2. The issue will be tried on the evidence on tbe 
record and on such further evidence as the parties may adduce and the 
finding will be submitted within three months from this date, when ten 
days will be allowed for filing objections. 

We are satisfied, however, that respondents Nos. 3, 4 and 6 were 
unnecessarily made parties to this appeal, and we dismiss tbe appeal as 
against them and direct the appellants to pay tbe cost of respondent 
No. 6 in this Court. 
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Before Sir Arthur J. H. Collins^ Kt., Chief Justice, and 

Mr. Justice Muttusami Ayyar. 


Nilakandan {Plaintiff), Appellant v. Thandamma and 
OTHERS [Defendants), Respondents.'* [21st and 27th July, 1886.] 


J,imitation .IcI, Schedule II, Article \2—-Sales of land in execution of decree—Suit by 
third party to recover—Adverse possession - Burden of proof. 

In a suit to redeem certain land demised on kanam in 1850 by A, to the prede¬ 
cessor of B, C, who was in possession of the land, was made a defendant. A 
proved his title to the land and possession up to 1850. C pleaded title to the 
land and denied that B had ever been in possession. Both pleas were found to 
be false. It was found, however, that C bad been in possession from 1869 to 1885, 
and that in 1876 the land had been sold in execution of a decree against 0 (to 
which A was not a party) and purchased by D who resold toC in 1879. 

[461] The Lower Court held that C’s possession must be taken to have been 
derived from B, till the contrary was proved ; but that the suit was barred by 
Article 12 of Schedule II of the Indian Limitation Act, 1877, because it had not 
Oeen brought within one year from the date of the sale in 1876 : 

Held, that the suit was not barred by limitation, and that the burden of 
proving that bis possession was not derived from B lay upon C. 


[R., 17 M. 189 (192).] 


Appeal from the decree of V. P. de’Rozario, Subordinate Judge at 
Palgat, reversing the decree of P. Govinda Menon, District Munsif of 
Chowgat, in suit 523 of 1884. 

The plaintiff, Nilakandan Nambudri, sued Thandamma, defendant 
No. 1 and eleven others, the vicar, wardens and tenants of the Kotap- 
padi church, to recover two plots of land demised on kanam to Tarathu, 
the deceased brother of defendant No. 1 in 1850. Defendant No. 1 
pleaded that neither she nor Tarathu ever were in possession, and that 
the laud belonged to thechurcb. 

Defendant No. 5, the vicar, Paranju Kathanar, pleaded that the 
land was the ancient jenm of the church, and had been in its possession 
for a very long time. The Munsif found that only one plot had been 

demised to Tarathu and decreed redemption on payment of Rs. 331 for 

improvements. 

The vicar and church wardens appealed, and the Subordinate Judge 
dismissed the suit. 

Plaintiff appealed. 

Gopalan Nayar, for appellant. 

Sankara Menon. for respondents. 

The facts necessary for the purpose of this report appear from the 
judgment of the Court (Gollins, C. J., and Muttusami AyyaR, J.) 

JUDGMENT. 

This second appeal relates to tak or tract No. 1 of the schedule 
attached to the plaint or to the plot marked A in the plan. It is found as 
a fact by both the Courts below that the land in Question was originally 
the appellant s jenm. It is also found that it was demised on kanam 
first to a Malabar family called Vettipara tarwad, and next to one Tarathu, 


Secoad Appeal 85 of 1886. 
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the brother of respoadeot No. 1. This individual executed exhibit A in 
1850 in favour of the appellant's brother, Sriman Nambudri, acknowledg¬ 
ing that he held the land on the kanam which the appellant brought 
this suit to redeem. It is found that Tarathu was in possession in 1850 
under the appellant’s tarwad, and that the land passed into the possession 
of respondents 2 to 5. the trustees of the Kotappadi church about 17 
years ago. It was not, however, [463] sliown how it passed from the 
possession of Tarathu’s family into that of the trustees. Toe District 
Munsif held, that after Tarathu s death the respondent No. 1 got into 
possession, and that she was evidently colluding with the other 
respondents. 

On appeal, the Subordinate Judge adverted to the fact that the 
trustees did not show either that the land was their jenm or that they 
asserted their jenm title prior to 1877, and considered that their possession 
must be taken to have been derived from Tarathu unless they showed 
(which they did not) that it was hostile for more than 12 years before 
suit. But it was also in evidence that the land in suit was sold in execu¬ 
tion of the decree in original suit 75 of 1876 * on the file of the Subordinate 
Court as the jenm of the trustees, atd that it was purchased by one 
Lazar prior to June 1877 and re-sold by him to the trustees iu June 1879. 
Eeferring to these transactions, the Munsif remarked that the sale and 
the re-sale wore a mere contrivance resorted to by the trustees of the 
church in conjunction with those interested in the church, that the 
purchaser, Lazar, was one of the managers of the church, and that the 
appellant was not a party either to the suit or to the proceedings in 
execution. The Subordinate Judge, however, considered that the appel¬ 
lant adduced no evidence to show that the sale and re-sale were collusive, 
and that the suit which was not brought within one year from the date of 
the sale was barred by Article 12 of the second schedule of the Limitation 
Act. He relied on the decision of this Court. It is urged in second 
appeal that the appellant was not bound to set aside a sale in execution 
of a decree obtained by one stranger against another, and that their 
wrong can be no valid ground for dealing with his claim under the one 
year’s rule. 

We were referred to Venkata Narasiah v. Subbamma ^1), Sadagojya v. 
JamunaBhai {^),Suryannav.Dur(ji (3). On the other hand it is contended 
for the respondents that even if the oue year’s rule did not apply, the Sub¬ 
ordinate Judge was wrong in holding upon the facts found that the res¬ 
pondents got into possession under Tarathu. 

In the case of Smyanna v. Durgi the decision proceeded on the 
ground that what was sold was not the right, title and interest of the 
judgment-debtor, but the property on which the arrear of [463] revenue 
which was sought to.be recovered was a charge. It is not shown in this 
case that anything more than the right, title and interest of the judgment- 
debtor in Original Suit 75 of 1866 + was liable to be sold. This case falls, 
therefore, to be decided on the principle laid down in Venkata Narasiah 
V. Subbamma, and Sadagopa v. Jamuna Bhai which were not overruled 
by the decision in Suryanna v. Durgi. 

We see no reason to think that the Subordinate Judge was in error 
in presuming that the respondents got into possession under the first res- 
pondent’a father. The trustees, ft must be observe d, pleaded that Tarathu 

* [deferred to at 9 M. 46S as Original Suit 75 of 1866-—ED.] 

t [Referred to at 9 M. 462 as Original Suit 75 of 1876.—ED.l 

(1) 1 M. m. (2) 5 M. 64. (3) ^ M. 258. 
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was never in possession, and tbafe the land was the ancient jenm of the 
church and that both of those statements were found to be untrue. 

We set aside the decree of the Subordinate Judge and restore that of 
the District Munsif. The respondents will nay the appellant’s costs both 
in this Court and in the Lower Appellate Court. 


9 M. 463 = 10 iDd. JUF. 374. 

APPELLATE CIVIL. 

Bejore Sir ArtJmr J. H. Collins, Kt., Chief Jttstice,and 

Mr, Justice Parker. 

Adamson {Defendant No. 1), Appellant v. Arumugam and 
OTHERS (Plaintiffs), Respondents.'"' Uth March and 12th July, 1886.] 

Suit fay obstruction of hUjhiray — S^'ccinl damaye-^Civil Procedure Code, Section 80. 

The rule of English law that no action can be maintained by one person 
against another for obstruction to a highway without proof of special damage 
should be cuforced in British India as a rule o£ “equity and good conscience,” 
Section 30 of the Code of Civil Prooedure wis nob intended to allow individuals 
to sue on behalf of the general public, but to enable some of a class having 
special interests to represent the rest of the class. 

[N.F., 6 Ind Cas. 285 = 7 M.L.T. 222 : Appp., 20 C. 307 (408) ; 14 M. 177 (180); R., 33 
C. 905 (9l2)= 10 C.W.N. 8G7 ; 31 M, 54 |57) = 17 M.L.J. 537=2 M.L.T. 461 ; 7 
C.P L.R. 97 (OS) ; 9 M.L.J. 93 (97) ; 2 N.L.R. 110.] 

Appeal from the decree of K. K. Krishna Menon, Subordinate Judge 
at Tinnevelly, reversing the decree of V. Srinivasacharlu, District Munsif 
of Tuticorin, in Suit 188 of 1883. 

The plaintifi's, Arumugam Pillai and 8 others, as renresentatives of 
the villagers of PoJiamputhur, sued the Ravd. Tnomas [464] Adamson, 
to obtain a declaration that certain land enclosed by him was public pro¬ 
perty, to recover possession thereof and to remove an obstruction placed 
on a certain road. The plaintiffs alleged that the land was used by the 
villagers in common for a cartstand and other purposes. 

The defendant pleaded that the land was the property of a Society 
called the “ Society for the Propagation of the Gospel in Foreign Parts.” 

The Munsif issued a proclamation under Section 30 of the Coda of 
Civil Procedure to the villagers. 

Upon this twelve persons appeared, opposed the claim and were 
made defendants. 

The Munsif found that the laud belonged to a zamindar, and that a 
road over it which had been obstructed was vested in the Local Fund 
Board under Section 8 of the Madras Act IV of 1871. 

The suit was dismissed on the ground that the Court had no jurisdic¬ 
tion to entertain it, and to issue an injunction to defendant No. 1 to re¬ 
open the road for public use. The Munsif held that the plaintiff’s remedy 
was by indictment only. 

On appeal, the Subordinate Judge held that, as the plaintiffs were 
the major portion, if not the whole body of the public who have occasion 
to use the thoroughfare, they sustained special damage from the obstruc¬ 
tion. .As to the right to the land, the Subordinate Judge held that plaintiffs 
claimed an easement and bad not lost their right by non-possession for 
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90 years. A decree was passed directing defendant No. 1 to remove the 
obstruction he had raised on the road. 

Defendant No. 1 appealed. 

Mr. Potoell, for appellant. 

Raviachaitdra Rati Saheb^ for respondents. 

The Court (Collins, G.J., and Parker, J.) delivered the following 

JUDGMENT. 

This was an action for the obstruction of a public highway, and tho 
appeal is against the judgment of the Subordinate Judge in deciding that 
the plaintiffs bad a cause of action and in ordering the removal of the 
obstruction. No proof of special damage was given by the plaintiffs. 

The English law upon the subject is that no action can be main¬ 
tained by an individual against another for obstruction to a high¬ 
way without proof of special damage, and it is founded on [465] 
adequate reasons of public policy. Though no Madras case has been cited 
at the bar, we find that the Indian Courts have generally adopted the 
English rule. The whole subject is exhaustively discussed in the judgment 
of the Bombay High Court in Satkti Valad Kadir Sausare v. Ibrahim Aga 
Valad Mirza Agail) with which we entirely agree, and we find that the 
High Courts at Calcutta and Allahabad have come to the same conclusion, 
Baj Koomar Singh v. Sahebzada Rotjm, Karim Baksh v. Budha{^)\ 
Fazal Haqv.MahaGhandi^), per contra Basaruddin Bhuiah v. Bahar 
Ali[b), Askar Mea v. Sabdar iffea(6), have been quoted. We find, how¬ 
ever, that in the first of these the Magistrate held that prima fake the 
road was nob a public road, but had been a road through private land and 
was given up by special arrangement. 

In the latter case the Magistrate held it was doubtful whether there 
ever had been a public road in the place at all. These cases therefore do 
not really confiict with the earlier rulings of the CdlcuDta Benches, Btiroda 
Perskad Moostafee v. Gora Chwid Moostafee (7). Raj Luckkee Debia v 
Chunder Kant Chowdhrrj (8), Tnlockun Doss v. Gngun Chunder Dey (9) 
It may well be that woen a Magistrate finds that it is doubtful whether 
there is or has been a public road at all, be may refuse to make an order 
under the Criminal Procedure Code until the complainant has established 
the fnot by a suit in a Civil Court alleging special damages. 

It was urged upon us that the Indian Courts should be chary of 
applying English common law doctrines to the very different society 
which exists in this country, and we were referred to the case of Shama 
Churn Bose v. Bhola Nath Dutt (10). In that case the Court allowed a 
civil action for the seizure of a cow notwithstanding that the act 
amounted to theft, and it was urged that the party injured by the felonicAs 

should first satisfy the justice of the country with respect to the public 
offence before seeking civil redress for himself. That objection was based 
upon the English Uw of felony which does not obtain in this country. 

^ committed some public injury shall not 

L466J be harassed by innumerable actions by persons who have not sus¬ 
tained any damage embodies equitable doctrine and should, we think, be 

enforced in this country in whose Courts the rules of equity and good 
oooBOience apply. 

jl) 2 B. 467. (2) 3 C. 20. 

(4) 1 A. 667. 18) 11 C 8. 

/lit W.R. 173 

(10) 6 W.R. C.R. 9. 
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Nor do we think that the observance of the forinalities of Section 30 of 
the Code of Civil Procedure will enable the plaintiffs to bring the suit. 
That section is rather designed to allow one or more persons to represent 
a class having special interests than to allow such persons to sue on 
behalf or the general public to which the notices prescribed by that 
procedure would be inapplicable. 

The plaintiffs’ suit must therefore fail. Though we are constrained 
to dismiss it on this technical ground, vve cannot but express our regret 
that the litigation should have been persisted in after the concurrent find¬ 
ing of two Courts that the road in dispute was a public road and that 
plaintiffs were entitled to use it. We must reverse the decree of the 
Lower Appellate Court and restore that of the District Munsif, which dis¬ 
misses the suit. But we will make no order as to costs. 


9 M. 466. 

ORIGINAL CIVIL. 

Before Mr. Justice Po.rker. 

Administrator-General of Madras v. Anandachari and 

OTHERS.* [29th July, 1886.] 

Hindu Law — Marriage—ConsunDnalion-^Succcssion Act, 1865— Succession toestate of 
intestate Native Christian, 

According to Hindu Law, a marriage between Brahmans is binding, although 
the consummation ceremony or cousummaiiou never takes place. 

If a Hindu becomes a convert to Christianity and dies intestate, succession 
to bis estate is governed by the Indian Succession Act, 1865. 

A.K., a Brahman, went through a Hindu marringe ceremony with S, a Brah¬ 
man girl of eight years of age, in 1850. Tne marriage was never consummated 
nor was the consummation ceremony performed. 

In 1851, A.K. was converted to Christianity. S refused to live with him, 
because be was an outcaste, and in 1857 S renounced all claims on him or his 
estate. 

In 1858, .A.K. went through a Christian form of marriage with M. In 1881, 
[467] A.K. died intestate, and possession was taken of his estate by tbe Adminis¬ 
trator-General. S claimed the estate fro n the Administrator-General. 

Her suit was dismissed on tbe ground that A.K. having died an outcaste and 
degraded, and bis degradation not atoned for under Hindu law, no right of in- 
heritaoce remained to her. Before judgment was delivered S died and the 
suit abated. 

In a suit filed by the Admini.strator-Gencral to have the estate administered 
^ by rhe Court, the claimants were (1) tbe father of A.K., (2) the brother of A.K. 
undivided from his father, and (3) the executor of M : 

Held, that S was the wife of A.K. when he went through the form of marriage 
with M. and that, but for tbe fact that S had relinquished her rights, S would 
have been entitled on tbe death of A.K. to such portion of bis estate as the law 
assigned to her as his widow : 

Held, also that under Section 35 of the Indian Succession Act, 1965, the 
father of A K. was entitled to the whole of the estate. 

[F., 18G. 264 (269) ; 17 M. 235 (2391 ; R., 25 13. 644 (656); 31 C. U (18); 23 M. 171 
(176) ; 12 C-L.J. 459 = 15 C.W.N. 158 (161) = 8 Ind. Gas. 41; 11 M.L.T, 232 
(238) = (1912) M.W.N. 386 (391) ; 4 N.L.R. 31 (-39.; P.L.R. (1900). 251 (269) ; 
U.B.R. (1897—1901), Vol. II. at p. 490; Expl , 49 P.R. 1907 = 83 P.L.R. 1908 = 
110 P.W.R. 1907; D,. 28 C. 37 (50j.] 
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The facts appear from the judgment of the Court (Paricer, J.). 
Mr. Norton^ for plaintiff. 

Mr. Shaw and Mr. Grant, for defendant No. 1. 

M. 0. Parthasaradi Ayyangar, for defendant No. 2. 

Mr. Branson, for defendant No. 3. 

JUDGMENT. 


1888 

JULY 29. 


Originad 

Civil. 

9 H. 466. 


Parker, J.—This is a suit by the Administrator-General to obtain 
the direction of the Court in administering the estate of the late Arthur 
Kristnama. who died in Daoember 1891. The facts are as followArthur 
Kristnama was by brith a Brahman, but was converted to Christianity in 
1851, being then a young man, about sixteen years of age. Before his conver¬ 
sion he was married in 1849 or 1650 to one Sinammal, a Brahman girl of 
about eight years old. Themirriage was never consummated, since Sinam¬ 
mal refused, when she grew up, to live with Kristnami, because he was 
an outoaste. On the 26th January 1857 Sinammal gave to Kristnama a 
farikhut (deed of release) in which she stated that she had no intention of 
living with him. and reoouncod all claims whatever against him and those 
eooneoted with him. About a year after this, oiz., on January 14bh, 1858, 
Kristnama was married to, or went through the ceremony of marriage 
with ooeMangalam. according to the rites of the Presbyterian Church. 
This marriage appears to have been entered into by both parties, in the 
bona fide belief that it was a valid marriage. There was no issue of this 
union. Kristnama died as a Deputy Collector in Tanjore in December 
1681, and the present plaintiff (the Administrator-General) on the 24fch 
March 1882 took out letters of administration to the estate, which was 
[463] worth some Rs. 40,000. and had been acquired by Kristanma in 
Government service, and after his conversion to Christianity. About a 
year after Kristnama’s deith Sinammal brought a snib in/oma pawpem 
in this Court (C.S. No. 16 of 1883"''), in which she described herself as a 
Brahman widow and laid claim to the whole of Kristoama’s estate as his 
widow, or—in the event of his second marriage with Mangalam being also 
held valid—to a moiety of it. Mangalam was tbe second defendant in tbe 
suit, and maintained that she was legally married to Kristnama according 
to the forms of the Free Onurch of Scotland, and claimed the whole estate. 
The natural father of Kristnama—Anandacbari—the present defendant 
No. 1, was made a party to that suit at his own request, and claimed to 
be solely entitled to the estate, or jointly with Mangalam, should her mar¬ 
riage be held valid. The suit was heard by Kernan, J., in April 1883, and 
judgment was reserved. Before judgment was delivered, Mangalam died in 
September 1883, but the suit was revived, and the present defendant No. 3 
included as Mangalam’s representative and executor. Judgment was 
finally delivered on February 27fcb, 1885, tbe learned Judge evidently not 
being aware that the plaintiff' Sinammal had died just a month previously, 
mz., on 2Qd January 1885. In that judgment it was held that, according 
to Hindu law, Kristnama died an outcaste and degraded, and that as his 
degradation was unatoned for, tbe marriage became at his death absolutely 
dissolved, and no right of inheritance remained to Sinammal (1). 

The persons DOW contending for the estate are (l) defendant No. 1, 
the natural father of the lata Kristnama, (2) defendant No. 2, his natural 
brother, who is undivided with defendant No. 1, and (3), defendant No. 3^ 
executor and representative of Mangalam. Defendant No. 1 contends 


• [Referred to as 0.8, 16 of 1883 at 9 M. 471.—Eo.] 

(1) See Sinammal v. The Administrator-General of Madras, 8 M, 169, 
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1886 that Ktistnama's marriage with Mangalam was invalid, and that he is 
JUL^29. entitled to the whole estate, whether the succession is governed bv the 
Original °° law ; and that, if Mangalam’s marriage be held 

Piv.r r Defendant No. 2 denied the 

OIVIL. validity of Mangalam s marriage ; maintained that Kristnama’s education 

was received frcm family funds, and tb.at K.istnama had in his life ex- 

pressed his wish that defendants Nos. 1 and 2 should inherit his estate; 

that Kristnama had never [469] elected to become subject to the Sueces- 

^on Act, and therefore his propel ty should be distributed, according to 

Hindu law between his father and brother. No attempt was made to 

substantiate any of these pleas by evidence. Defendant No. 3 contended 

t^hat Kiistnama s marriage with Sinammal was never completed, and that 

by the former s conversion to Christianity he became, as a Hindu, civilly 

th„r his marriage with Mangalam was a valid marriage, and 

that she became entitled to the whole of his property at his death since 
his Hindu relations were not capable of inheriting an e.state to which the 
succession was governed by the Succession Act. 

On the 13th April I settled the following issues(1) whether there 
was a valid subsisting marriage with the Hindu wife ou the date of 

the I.TT ^ "“h Mangalam ; (2) whether the propertv left by 

he late Kristnama is governed by Hindu law or by the Succession Act; 

(3) who are entitled, and in what shares? At the hearing, the (ollowing 
additional issue was framed, in consequence of its having come to light 

16 oM883 judgment in C.S. No. 

16 of 1883 ma whether it is res jtuheata in C.S. No. 16 of 1883* that 

Smammal was the wife 01 Kristnama until his death? With regard to 

th 8. I may as well say at once that I think the death of the plaintiff 

t\T/LtLTe?n h'^rt to abate, and therefore 

was the judiciously decided therein. The plaintiff 

was the sole ulaintitf, with a personal cause of action, and the right to sue 

did not survive (Section 36t of the Code of Civil Procedure.) 

The first point then to be determined is whether the marriage of 
Kristnama with Sinammal in 1849 was ever a valid and completed mar- 

Brfhm to prove that the usual ceremonies of a 

jlnua^riSlTTh®® were performed, and the terms of the farikhut, iu 
January 18o7, show that Smammal at any rate then regarded Kristnama 

™'-’ed as to whether the ceremony of 
Saptapadi, or seven steps was observed. The evidence is not very 
piecise on this point, but I should gather that the ceremony was probably 
duly performed and m any case, the fact of the celebration of the marri¬ 
age being admitted, the presumption would bo that all necessary cere¬ 
monies were performed m the absence of evidence to [470] the couHary— 
Brindaban Chandra Kurmokar v. Chimdra Kurmokar (1) It ia admitted 

lr™and‘ r ‘rT and consumLt.Kn u^ver took 

place, and it is therefore contended on behalf of defendant No. 3 that the 

marriage was never completed, since Sinammal never entered into her 

husband s gotram. In answer to the objection that the same plea might 

maHo ° death of the husband before consum¬ 

mation, the learneo counsel lor defendant No. 3 argued that in that case 

toere was no incapacity to complete the marriage tie. whereas inKristna- 

ma s case there was inoapacty by reason of his apostacy. At the momenir 

[Referred to as O.S. 16 of 1883 atTlO. 471.—~ 

(V 12 C. 140. 
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of Kristnama’s bapbism he became—according bo this argument—civilly 
dead, hi^ Hindu relatione roiglib have divided his property and celebrated 
bis funeral obsequies, be could no more inherit the property he might have 
inherited in their family since he had ceased to be a relative, or, as far as 
they were concerned—to exist, from the date of his conversion. His 
natural family, Mr. Branson argued, couid bave no more to do with 
his property than if he had died a Snnyasi. I am not able to find 
any authority in support of this view, and it appears to me to be opposed 
to well-known principles of Hindu law. Hail Kristnama died in lb51 
without embracing Christianity, no doubt would have been eniertained 
regarding Smammal’s status as his widow. His conversion to Christianity, 
according to Hindu law, rendered him an outcaste and degraded. But 
according to that law, the degradation might have been atoned for, and the 
convert re-admitted to his status as a Brahman, bad he at any time 
during his life renounced Christianity and performed tbe rites of expia¬ 
tion enjoined by his caste. The Government of Bombay v. Ganga (1) and 
Bisheshur v. Mata Gholam (2) are authorities for the proposition that 
among Hindus tbe degradation of apostacy does not of itself dissolve tbe 
marriage tie. Nor could Sioammal—by refusal to cohabit with her 
husband and renouncing all material claims upon him—herself dissolve 
it. The passages from Vyavastha Cbundrika and Manu, quoted by 
Keroan, J., in C. S. 16 of 1883* are authorities for bolding that Sinammal 
was justified in bor desertion of Kristnama without the dissolution of 
the marriage tie, and it was precisely to meet circumstances such as these, 
that tbe Native Converts’ Marriage Dissolution Act (XXI of 1866) was 
[4711 passed by the Legislature. I am of opinion, therefore, that the 
marriage of Kristnama and Sinammal was valid and subsisting in 1858, 
and hence tbat the form of marriage celebrated between Kristnama and 
Mangalam in tbe Free Church of Scotland Mission Hall could not con¬ 
stitute a valid marriage. 

The next point is whether the property left by Kristnama is to 
be governed by Hindu law or the Succession Act, and Ponnusami 
Nadun v. Dorasami Ayyan (3) is conclusive of the point, that 
Native Christian families are not at liberty to adhere to the Hindu 
Law of Succession since the passing of the Indian Succession Act. 
I do not think there is anything in tbe argument that Hindus are incapa¬ 
ble of inheriiing the property of a Christian under the Indian Succession 
Act. It does not follow that because Kristnama may have been incapa¬ 
ble of inheriting to his father under Hindu law that bis father is incapable 
of inheriting to him under the Succession Act, for in the one case tbe 
inheritance follows in the line of tbe funeral oblation, while in the other it 
is governed by blood relationship. Section 33 L of the Succession Act 
exempts the property of Hindus from the operation of the Act, but there 
is no prohibition to a Hindu succeeding under tbe Act to tbe property of 
a Christian. When, therefore, Kristnama died in 1881 he left him surviv¬ 
ing (1) Sinammal, to whom he bad been legally married in 1849. which 
marriage had never been legally dissolved, (2) Anandacbari, bis father 
(defendant No. l),and (3) bis brother, defendant No. 2. Obviously the 
brother has no claim at all, and the same would have been the case 
bad tbe property been regarded as self-acquired property and governed 
by Hindu law. But bad Sinammal still been living, 1 should have 

* [Referred to as 0. 8. 16 ol 1863 at 9 M. 471 .—Ed ] 
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1886 felfc somewhat embarrassed bv the iadgmoDfc in O.S. 16 of 1883 * In that 

JU^29. case, however, the learned Judge based his oninion entirely upon the in- 

Original ^mammal to inherit in the character of a Hindu widow. 

^ While I can understand the argument, it seems to me that there would 

OmL. be the further question whether Sinamraal could not inherit under the 

Succession Act. There is no argument founded on the degradation of 
Knstnama—so it seems to me that would be valid for excluding her 
which would nob be valid for excluding his father also; and as far as the 
Succession^ Act is concerned it anpeirs to me that if Sinamrual was 
Knstnama s W2j lawful wife up to the moment of his death, she must 
have become his widow at his decease, and entitled to such portion of 
his property, as his widow, as the law assigned to her. Had it not been 
for the farikhub which she gave Kristnama in 1858, I should have been 
inclined to think that half of Kristnaraa’s estate had vested in her at his 
death. Bub the fakikhut is an absolute renunciation of all claims, present 
and future, so that under Section 35 of the Succession Act the father 
becomes entitled to the whole. The direction to the plaintiff must be 
given in accordance with these findings. 

With regard to costs, those of the plaintiff (the Administrator-General) 

will of course be paid out of the estate, and I do not think I should be 

wrong, at any rate in this suit, in making the same order with regard to 

the cost of defendant No. 3. The circumstances are very peculiar. 

^etendant No. 3 was bound to propound Mangalam’s will and claim for 

her estate property which undoubtedly would have been hers bad she 

been a wife. That for 25 years she believed herself bo be a wife and her 

marriage a valid marriage, there is no reason to doubt, and had she been 

living She woulo, though not a wife-have had far stronger moral claims 

upon Kristnama for provision of support than the Hindu relatives, who 

discarded and outcastad him during his life, though thev are now willing 

o benefic by his death. Defendant No. 2 must bear his own costs, and 

tho :»0 of defendant No. 1, will necessarily be paid out of the estate which 
he now inherits. 

A declared that the marriage of Sinammal and 

Arthur Knstnama was valid and subsisting when the latter went through 
the form of marriag^ with Mangalam ; that the marriage with Mangalam 
was invalid: that Sinammal had relinquished all right to the estate of 
Arthur Knstnama : that succession to the estate of Arthur Kristnama 
was governed by the Indian Succession Act, 1865: that Anandachari, 
father of the intestate, was entitled bo the whole of his estate in the hands 
of the Administrator-General: subject to payment of costs, &e., and that 
the residue should paid to hitn accordingly. 

Branson it Branson, Solicitors for plaintiff. 

Grant d Lainq, Solicitors for defendant No, 1. 

Alagasingamchari, Solicitor for defendant No 2 
Carr, Solicitor for defendant No. 3 


" [Referred to as 0.8. 16 of 1883 at 9 M. 468, 469, 470.—HD.] 
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g H. 473. 

[473] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Parker. 


Kelu {Defendant No. l), Appellant v. Paidel AND OTHERS 
{Plaintiffs), Bespondents.* [29th March and 5th April, 1886.] 

Malabar Law— Suit by anandravans to set aside sale in execution of decree against their 
kamavan, when mainiahiable. 

The plaint lands being the jenm of a devasam were sold in execution of a 
decree obtained by defendant No. 1 against the uralats. Plaintiffs being the 
aoandravans of the uralats sued to set aside tbe sate alleging that the debt was 
not contracted for devasam purposes and that the decree was coilu^ive : 

Held, that the decree was binding on the plaintiffs unless it had been obtained 
by fraud and coliusiuu. 

[P.. 1 M.L.J. 390 (391); D., 14 M. 425 (429).] 

Original Suit 480 of 1876 was brought by defendant No. 1 against 
defendants Nos. 2, 4, 6 and 7. He obtained a decree in execution of 
which jenm properties of the devasam were attached. Defendants 3, 5 
and 8 , the remainiug uraiars, objected to the attachment. Their objection 
was allowed and the attachment released. Thereupon defendant No. 1 
sued delendants Nos. 2 —8 in O.S. 570 of 1881 for a declaration that the 
devasam properties were saleable in execution of the above decree, and 
obtained the declaration, and the properties were accordingly sold. The 
plaintiffs who are the anandravans of defendants Nos. 2, 3, 6 , 7 and 8 , 
respectively, brought this action, to set aside tbe sale. 

The suit was dismissed by A. Annasami Ayyar, District Munsif 
of Pynad. 

The plaintifis appealed. 

K. Kuujan Menou, Subordinate Judge of North Malabar, allowed the 
appeal on tbe ground that the debt on which tbe decree in O.S. No. 480 
of 1876 was obtained was not contracted for devasam purposes. 

Defendant No. 1 appealed to the High Court. 

The Acting Advocate-General (Mr. Shephard) and Narayana Eau, 
for appellant. 

[474] Bhashyam Ayyangar and Srinivasa Ran, for respondents. 

The Court (ColLIns, C. J., and PARKER, J.) delivered the following 

JUDGMENT. 

The appellant in a suit to which all the uraiars were parties obtain¬ 
ed a decree declaring the lands of the devasam liable to bis claim. In 
the uraiars is vested tbe property of the devasam— Patinharipnt Krishnan 
JJnni Nambiar v. Chekur Manakkal Nilakadnam Bhaitathinpad (l). The 
decree against them is binding on all fuiure representatives of the 
devasam unless set aside on tbe ground of fraud and collusion in a suit 
properly framed for that purpose. 

There is a considerable difference in the position of respondents as 
possible future uraiars and as anandravans of tbetarwads of which defend- 
0 Qt;g 2—8 are karnavans, but we are not prepared to hold that their 
interest in the devasam is not sufficient to enable them to maintain tbe 

• 8. A. 682 of 1886. 

(1) 4 M. 141. 
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aotioD however, of their karnavans is binding upon them un- 

1^0 with“thfi" 1 ^'^® were in collu¬ 

sion W th the appellant against the interest of the devasam. 

The deorae in O.S, 570 of 1881 was given on the merits on issues 

hlarf*!^ and, if the contending defendant was absent at the final 

dn^ r in the Present plaint that his absence was 

allVatioI^lf'’? it is true, value 

a egations of fraud made in the plaint, but no particulars of fraud Le 

hivf t1;fl°r^ respondents seek to 

have the dpcree set aside oo any definite allegation of fraud. 

iq^n«- fh disposed of the appeal upon a wrong 

issue . the point being not whether the debt was properly binding on 

ba^ been o'ht'^ declared that it wL so binlng, 

pnTtleTjo ancceeS ‘>-> 

restore th^'nAhe%’'"r‘^®r It® 'decree of the lower aiopellate Court and 

TOSt in this and i 7“ ■ , The respondents must pay appellant’s 

cost in this and in the Lower Appellate Court. 


9 M. 475. 

[475] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Parker, 


PrSre :Ssotioo 622 of the Code of Civil 

diolil^’wUhinlo" melrg iJSofion 6 ^^oHhe Code o °c[vi'°Prooed7rf ® 
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Mr. Grant, for peUtiooers. 

Mr. Norton, for refipondenfcB. 

Tho Court (Collins, C.J.. and Parker,.!.) delivered the following 

JUDGMENT. 

Tho order of reference bo arbitration under Section 508 of the Code 
of Civil Piooedure was passed on January 21st, and [4i76] the arbitrators 
were requested to return their awar-ie within six weeks. The full fees were 
not received till March 3lsb, and tho award was made on May 8bh. We 
must hold that the six weeks began to run from the date of the order, viz"., 
from January 2l8t. 

As the fees were not at once paid, the proper course would have been 
for the parties to have apolied or for the Court, oo its own motion, to have 
enlarged the time allowed for the arbitration. Uufortunately this was not 
done, and under Section 521 of the Code of Civil Procedure, the award is 
invalid not having been made within the period allowed by the Court. 

It was urged upon us that it was open bo the Subordinate Judge to 
have enlarged the time even after the return of the award and that the 
Subordinate Judge virtually declined jurisdiction having ignored the prayer 
to that effect in the plaintiff's petition. It is on this ground that we are 
asked to exercise our power of revision under Section 622^ 

Iq Eoglaud the power to enlarge after the expiry of the time allowed 
for an award rests upon an express Statute, and in India the old Code of 
Civil Procedure (Act VIII of 1859) enacted (Section 318) that an award 
should not be liable to be set asitie only by reason of its nob having been 
completed within the time allowed by the Court unless the delay was 
caused by the misconduct or corruption of the arbitrator or the arbitration 
bad in the meanwhile been superseded by the Court. That sectioo was 
nob, however, re-enacted in the present Code, and we must therefore bake 
it bbat the L 3 gi 8 laturedeliberately intended no enact that in all cases no 
award should be valid unless made within the time allowed by the Gcurb. 

The Subordinate Judge therefore did not refuse to exercise a jurisdic¬ 
tion vested in him by law. and we cannot interfere under Section 622 of 
the Code of Civil Procedure. 

We must dismiss this petitioo, but, under the circumstances, with- 
out costs. 
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[477] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Parker. 

Subbayya {Plaintiff), Appellant v. Chellamma {Representative of 
Defendant No. 1), AND OTHERS, Respondents.'^ [27th July, 1886.] 

Hindu Law — Self-acquisition—Burden of proof. 

Where waste land was taken up and cultivated by the father of an undivided 
Hindu family and the question was whether it was family property ot self- 

acquired: , 

HeW that the burden of proof lay on those who asserted that it was self- 

acquired. 

Queere, whether under Hindu Law a father has power by a nuncupative will to 
dispose of self-acquired immoveable property to the complete disinherison of a 
son. 


* Second Appeal 703 of 1865. 
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laud n. June 1881 ■ that IttZat, ^ ^ ''■'>=« °f <=«>-‘aiu 

by his senior wife, prevented him frcm^takbc 1 ,!!^ 2', son of Chowdhri 
that in October 1881 he nhiomS i possession, claiming title; 

No.2whoacouired thelandoruat,rtio 

ant No, 3, at the iusfieation or^, with defendant No. 1; thatdefend- 
brother of defendant No" 2 lhereuDon^su**^H the divided 

t^Se-d^^roi’gcSi ^::h- 

that defendant No. 2 ha Jt\-t.rd^•nt^rth:r fa-f J Sifnl 

tion.Ih^\Tb?lfnfwt‘,hest!^‘^“"‘r"- - ^^°P' 

bis death he had Lde^^vi Jon r 

No. 2 into a family in which he fn h h marrying defendant 

cording to Jocal custom (Menarikam) and 

defendants Nos. 1 and 3. giving the property in suit to 

[478] The suit was dismissed 

3 had divTd'c^^^^^ Nos. 1 and 

'rrart:s%:mi,rprot^^ 

® Nrra?d‘’3"‘'^’‘‘ the land to defendants 

Mr. Norton, for appellant. 

Mr. iVtchr/j, for respondent No. 3 

The Court (CoLutfS, C.,T., and P..h„kk, J.) delivered the following 

JUDGMENT. 

request of^the tahsiJdar^ w^hen wastV^^'^d h^ri^k^ 

other cultivators. We cannot infpi-f u had been abandoned by 

sarily to be regarded as seif-acquired nropenf Th “‘“d® 

would be that Chowdhri acouired Ft ^ presumption 

brought it under omZ^ITZ a d o/fam', 

evidence that he had self amnirfid f ’ funds in the absence of 

pose. fUDOs which he utilized for that pur- 

tbe ule:he mini rr''" without 

of any funds at all, since the iand^' without the expenditure 

authorities when it was wa.te Th r 

under cultivation by family or self whether it was brought 

lies upon those wbo‘allege the kHer^^^Thn® the o^is probandi 

put the burden upon the wrong side. Subordinate Judge has clearly 
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We inusti aBk the Subordinate Judge to re-bry the 5th issue upon the 
evidence on record and upon any further evidence which the parties may 
adduce, and in the event of his again finding that the land was the self- 
acquired property of Chowdhri. ho [479] will proceed to iry the funher 
issue whether according to Hindu Law a father has power by a nuncupa¬ 
tive will to dispose of self-acquired immoveable property aa he pleases and 

to the complete disinheriting of an undivided son. 

We are clearly of opinion that the evidence as to what took place 
the day before Chowdhri died—if it is true—would estabhsh a bequest 
to take effect after the death of the testator, and not a gift inter vivos. 
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APPELLATE CIVIL. 

Before Mr. Justice Mutiusavii Ayyar and Mr. Jitstice Brandi. 

Padsha {Defendant), Appellant u. Tiruvembala [Plaintiff), 
Respondent.*' [l4th and 30ch July. 1886.1 

Bent Becovery Act {Madras Act VIII o/ 18651. Sections 39. 41. 43, i^-Delivenj of 
posscssum^ AppcO'l hiviitdtion. 

A obf-aiaed » warrant ejecting B for arrears of rent under Section 41 of the 

Bent Recovery Act. B appealed within fifteen days, but A was put into posses¬ 
sion on 13th May 1882, B’s appeal came on for hearing and was dismissed oa 

80th June 18S3. B instituted this suit to recover possession of the land on 

28tb July 1883 : 

Held, that B’s suit was not time-barred under Section 44 of the Rent Recovery 

Act, 

Appeal from the decree of C.W.W. Martin, District Judge of Salem, 
reversing the decree of S. Manavalayya, District Munsif of Salem, in Suit 
No. 339 of 1883. 

Tbe plaintiff being a tenant of land in a certain jaghir failed to pay 
rent for fasli 1290 and the defendant obtained a warrant from the Collec¬ 
tor (see Section 41 of the Eent Recovery Act), " authorizing him to enter 
on, and take possession of, the premi.-es.” Within fifteen davs after 
service of the warrant, the plaintiff anpealed to the Deputy Collector 
under Section 43 of the above Act, but the appeal did nob come on for dis¬ 
posal for a sear, and in tbe meanwhile, on I3ih May 1882, the police put 
the defendant in possession of the premises. 

On 30th June 1883 the appeal was dismissed ; and on the [480] 28bh 
July 1883 tbe plaintiff instituted the present suit to recover possession of 
the land. Tbe District Munsif held that tbe plaintiff’s claim was barred 
on the ground that he should have brought his action within one month 
from tbe date of bis dispossession (see Section 44 of tlie Rent Recovery 
Act). The District Judge reversed this decision and also found that the 
plaintiff had a saleable interest in the land at tbe time of his ejectment. 

Defendant appealed. 

Mr. Subramanyam, for appellant. 

Bhashyam Ayyangar, lor respondent. 

The Court (Muttusamj Ayyar and Brandt, JJ ) delivered the 
following 
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ad on Cevike^n;;?Joro?h below were not warrant- 

saleable interest in the land cannot be1unported‘ “ 

wh-h be was 

not disDuhed bv the aoDellint (Sm t- ^'3 title was 

District Judge on\he issue that he rTT ? 

suit, but the District Mii’nqif in h- ^ decision in another 

documentary evidence adduced the oral and 

r.he raiyats in the ia/hir h.^ the plaintiff m this suit proves " that 

Judge says that “ the Munsif^s 

by the record; ” and the depositions ha P^®sent case seemg justified 

there was no evidence in%tTorrortM:L':,t^^^^^^ 

issue as to 

entrusted to soine ^fficL^o”/'pdiM''wl! that “ tho warrant shall be 

aown in Section 39 of tlLrAcfc When ", 'I f,'’® manner laid 

the Collector within fifteen dav<j^ 'f^ appeal shall be preferred to 

preferred and deeiM agaTnst tL^ 

who has procured the the person 

delivery of possession thn #-Ana and Section 44 that “upon 

the landholder shall cease and^^d between the defaulter and 

brought in the ToL clrt 

month to reverse s^ £j;l Jurisdiction within one [481] 

to a successful determinationTt "i prosecuted 

after service of the warnnf Vh ^ s-'fmitted that within fifteen days 

Collector ; the appeal was nn^’ J*J appeal to the Deputy 

the meanwhile the nolieo h J ’ i stated, disposed for a year or more ; in 
in possessor '^bo procured the warmnt 

possellilV°Trrst;onhflTh‘‘“‘ “"P°“ 

dohverv of Posse.t°:htwrr\vr;„X“en to^r"' 

bv the Lev sTaW e tbi , Ln ^ was intended 

police hadt! auth;ritv o „i™ tenant’s appeal was disposed of the 

must be construed reasonably hiUtraM^wo^ ‘^® 

the tenant ware to be comnniind to b involve an absurdity if 

there would be no necessity if bis appe^VrtbVSo^rcLt^^Vuowt^ 

are used St'date^Joett^ ” 

there can be no r^sorMe douh^ 

Section 44. the Legidature ha ^ in wi 

the preceding section • the act nf P®®®®38ioa to be given under 

under Section 41 is a ministeripl GoUeotor in issuing tho warrants 
in Section 44 was clearlv intondo/t on his part, and the appeal provided 
contesting in rsnmmarv t .u° I’’® opportunity of 

ings under Section 39 ^If th^tenant prooeed- 

the intention unquestionabi; •>®' 
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One part of an Aob should so be construed by another that the whole 
may, if possible, stand; whereas, if the construction contended for by the 
appellant be adopted, the tenant would, so far as recovery of his land is 
ooDoerned, be without remedy, unless he instituted in a Civil Court a suit 
which the Legislature, it may be assumed, evidently contemplated only in 
the event of his appeal being disallowed and possession given as required 
under Section 43. 

MUTTUSAMI Ayyar, J.— lam of the same opinion. I desire to point 
out that, if the appellant’s contention were to prevail, limitation would run 
against the tenant before he was in a position [482] to sue. Tne shorter 
period of limitation is prescribed in cases in which the tenants appeal 
against the warrant for ejectment, because dispossession under Section 43 
is the result of an adverse decision against the tenant, and until there is an 
adverse decision to which the tenant’s dispossession can be referred, the one 
year rule can have no application. 

This second appeal fails and is dismissed with cost. 
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PRIVY COUNCIL. 

Present : 

Lord Watson, Lord Hobhouse, Sir Barnes Peacock, and 

Sir Richard Couch. 

{On appeal from the High Court at Madras.] 


RaMALAKSHaMMA {Defendant) v. Ramanna {Plaintiff). 

[23rd June k lOth July, 1886.] 

Xiimitfitwn. Act XV of \B~1, Schedule II, Article Adverse possession—An outside 
person claiming an interest in an estate together with an undivided family-^ 
Inheritance to such owners. 

In a family of three undivided brothers, an estate was purchased by the eldest 
as manager, on whose applioatiou a fourth parry, a sister’s husband, was recorded 
in the revenue records as a co«proprietor with them. Tbe latter, even if he by 
ioining in the purchase had become entitled lo an undivided fourth share in the 
estate, did not thereby become a member of the undivided family : and tbe 
members of it would not have bad a right to succeed to bis fourth share, which 
would have descended to bis own heirs : tbe other three-fourths which be would 
not havrt inherited going by survivorship among the members of tbe family. A 
BOD of tbe eldest brother obtained, by the deaths of his father and uncles, sole 
possei^sion of the whole estate' 

Held, that ho did not take the one-fourth share above mentioned by any 
right of inheritance, and that, in tbe absence of proof that bis possession of it 
was by authority of the fourth recorded co-proprietor, his possession must be 
presumed to have been adverse to the latter and to any one olaiming through 
him. It followed that a suit to obtain from those claiming through the son, 
who was DOW dead, tbe one fourth share, br'mght more than twelve years eftpr 
po-sessioD taken by tbe son, by a purchase, relying on a title through the fourth 
co-proprietor, was barred by limtiatiou under Article 144 of the second Schedule 
of Act XV of 1877. 

Pl-. laind. Cae. 463 (456) = 6P.R. 1912=218 P L.R. 1911.] 

Appeal from a decree (26th February 1884) of tbe High Court, revera- 
iog a decree (22Dd December 1882) of the District Judge of Godavari. 

[US] Tbe suit, out of which this appeal arose, was brought against 
tbe CoUeotor of tbe Godavari District as Agent to the Court of Wards and. 
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in that capacity, guardian of a miiior widow, whose husband. Sarva- 
rayya, deceased on 23rd July 1869, had in his life-time possessed the 
estate claimed. 

This was one-fourth of the mutta Kesanakurru, in the Godavari 
District. The whole mutta was purchased in 1848 by Balasu Buchchi 
Krishnayya, who had two brothers then joint with him. Patrabhiramayya 
and Adinarayana, and a sister married to Anandarayya. In 1853 Krish¬ 
nayya died, leaving one son. the above-mentioned Sarvarayya, and 
having made the will, dated 29Dh March 1853, which is set forth in their 
Lordships’ judgment. 

In his petition, dated 31st March 1853, forwarding his will to the 
Collector, Krishnayya stated that his brothers and Anandarayya had equal 
shares in the mutta, which he applied to have entered in their names, as 
well as that of his son, the management being in the hands of Pattabhi- 
ramayya. This was carried out. Both the surviving brothers having 
died—one in 1857 and the other in 1866—the management of the mutta 
devolved on Sarvarayya, who remained in possession till 1869, when he 
died without issue, leaving a widow under age. The mutta was then taken 
under charge of the Court of Watds. 

Meantime, on the 26th May 1868, Anandarayya sold the one-fourth 
share to Kadavabi Seshayya, who, on the 8bh March 1880, transferred his 
right to a purchaser, the plaintiff in this suit, Addanki Ramanna. Neither 
the latter nor Seshayya obtained entry of their names as proprietors. 
Failing to obtain the otie-fourth share, R amanna brought the present suit on 
the 24th May 1880, claiming possession with mesne profits for three years. 

The Court of Wards answered on behalf of the minor widow, denying 
that Anandarayya had ever had possession or had made a valid sale of 
the property. 

On issues raising these questions, and whether the suit was not barred 
by limitation, the District Judg^ decided in favour of the defendant, the 
Court of Wards. He held that, under the circumstances, the burden of 
proof was on the plaintiff to show that Anandarayya had the share 
claimed. There was, however, nothing to show what proportion of the 
profits Anandarayya had ever received, or whether he bad received any at all 
or had ever paid money for his share in the necessary expenses of the mutta. 
His [484] finding on the evidence was that Anandarayya was never in 
possession of the share, either actually or constructively, and had only bad 
his name entered as a co-proprietor because he wns a near relation. The 
District Judge concluded that, with regard to the failure to prove any kind 
of possession by, or on behalf of, Anandarayya down to 26bh May 1868, 
and tho absence of any possession delivered to his transferee on or after 
that date, the lapse of twelve years had barred the suit under Article 144 
of the second Schedule of Act XV of 1877, 

On appeal the High Court (TURNER, C.J., and Muttusami Ayyar ,J.) 
reversed the decree of the District Court, giving judgment as follows :— 

JUDGMENT. 

“ There is evidence to show that the one-fourth share was acquired 
by Anandarayya, and that bis title was recognized by Krishnayya, the 
managing member of his family, who, by the will of 29bh March 1853, 
directed that thereafter the estate should be managed by Pattabbiramayya. 
This direction was com plied with, and the other owners recognized the 
title of Anandarayya in December 1853. Pattabbiramayya remained in 
possession up to his death in 1866, when possession was taken by his 
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nephew Sarvarayya of his own three aharea as the surviving meniber of 

the joint family and of Anamiarayya’s UDilivided one-fonrbh ahare, pre- 
Bumably aa heir to hia unole, the deceased manager. Uncil 6fch August 
1868. Sarvarayya did not set up a title hostile to Anandarayya. We are 
then of opinion that the suit ia not barred by limitation. The seller, 
Anandarayya, died at the end of 1868, and the purchaser was deprived of 
the opportunity of examining him to ascertain in what manner, if any, 
be had enjoyed the share recorded in his name. We consider the better 
evidence indicates a houo/ fida intention on the part of Krishnayya and 
his brothers to admit the right of Anandarayya as a co-purchaser. It 
they had desired to make a gift to him. there is no reason why they should 
nob have done so, for in 1848 the son of Krishnayya was not born; but 
however this may be, the survivors admittel his title and his possession. 

*'For these reasons we find the plaintiff has made out his case, and 
reversing the decree of the Court of first instance, we decree the claim 
with costs and future interest at six per cent, from the date of this decree. 
The amount of mesne profits will be determined in execution of decree. 

[486] Mr. J. D. Mayne and Mr. A. Phillips for the appellant con¬ 
tended that Anandarayya transferred no tide to Seshayya, nob having 
any; and that, independently of question of title, the suit was barred 
by*limitation, as the possession of those through whom the appellant 
claimed had been adverse for twelve years and more before the suit was 
brought as against Anandarayya and those claiming under him. If the 
testamentary disposition made by Krishnayya in 1853 was taken as the 
origin of Aoandarayya's title, then that title failed ; because, already, in 
that year Sarvarayya. son of Krishnayya, was living, and the right of 

survivorship in the brothers of Krishnayya and in Sarvarayya could not be 
defeated by a will attempting to confer a title upon Anandarayya and 
depriving the joint family to that extent. Reference wa^ ^ made to 
Lctkshmano Dadd Naik v. Daviehandra Dada Naik (1), in which it was 
held that the alienation of an undivided share could not take place by a 
father’s will, as if by alienation in his lifetime. The bequest to Ananda¬ 
rayya, if relied on as a bequest, would be invalid as against Sarvarayya. 
On the other hand, if the will was not taken as such origin of title, it was 
for those who claimed through Anandarayya bo show on what state of 
things and on what right of property in him they relied. This they had 
not shown. Nothing but evidence of the actual state of the facts would 
aid the plaintiff's case, for the presumption was against the husband of 
the sister having an interest in the estate of the undivided brothers, to 
whom he was no relation. The presumption was also against him in 
regard to the source of the purchase money, which, coming from Krish- 
nayya, must be presumed to have belonged to the undivided family. To 
show the inferences that ought to be drawn in questions of ownership upon 
purchases in regard to the source of the purchase money and to presump¬ 
tions of the Hindu law, reference was made to SrccmanchundcT D&y v. 
Gopaulchunder Ghuckerhutty (2). Nawab Azimut AH Khan v. Hurdwaree 
Mull (3), and Faez Buksh Chowdry v. Fukeeroodeen Mahomed Ahassun 
Chowdry (4). 

Again, the assignment by Seshayya was invalid. Lastly, in regard 
to limitation, the possession of Sarvarayya, after he had succeeded, on 
the death of bis uncle, to the management of the estate, was not 
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taken on behalf of Anandarayya as to the one [486] fourth of the mutba, 
but was adverse to him, both before and after the date of the sale to 
besbayva, an adverse possession for even two days before that date being 
sutiicient to bring the case under Article 144, a period which had been 
much exceeded. 

Ml. R, Doync and Mr. G.R. Johnstone^ for the respondent, argued 
that Anandarayya had a title to the one-fourth share upon the admissiou 
and recogniDion of the uudivided family, his name having been entered in 
the Coilectorate books at Krishnayya’s request. The Court of Wards, 
though in a position to produce all the revenue records and papers relat¬ 
ing to this estate, had not displaced the prima. /ocfe title made out. It 
could not be argued that Sarvarayya’s possession was adverse, in regard 
to the one-fourth share only, to the recorded co-proprietor of it without 
showing that some assertion of right to it had been made. But far from 
this having tnken place, Sarvarayya had taken po.-session of the whole 
matta as heir to his uncle Pattabhirammayya. who, in the capacity of 
managsr, had held the whole estate as well on behalf of Anandarawa as 
on behalf of the others entitled. 


Counsel for the appellant were not called upon to reply. 


JUDGMENT. 

On a subsequent day, July lObh, their Lordships’ judgment was deli¬ 
vered hy 

blR B.-yRNES Peacock : This is an appeal from a decision of the 

High Court of Judicature at Madras, by which a decree of the District 

Court of Godavari iu favour of the present appellant, the defendant in the 
suit, was reversed. 

The suit was commenced on the 24th of May 1880. The plaintiff 

DOW respondent, prayed that his right might be established to a fourth 

share in the mutta of Kesanakuru, in the District of Godavari, and that 

a fourth share might be divided and delivered over to him, with Rs 3 000 

on account of past profits for three years, at Rs. 1.000 a year, for his one- 
fourrh share. 

The suit was brought against the defendant, the Collector of the 
District of Godavari, as Agent to the Court of Wards and guardian of 
Rama akshamma, a minor, who was the widow of Sarvarayya, deceased, 
ihe plaiDtiti claimed as a purchaser of the undivided fourth share. He 
alleged that one Anandarayya, who, as the joint proprietor of the mutta.'had 
been entitled to a fourth share thereof, and had been in enjoyment of the 
same on the 26th of May 1868 by a registered sale deed, sold his right, 

Seshayya, who. on the 8bh of 
L4b7J March 1880. sold the same to him. the plaintiff, for Rs. 5,000. It 

appears that the estate, of which the plaintiff claimed an undivided fourth 
share, was originally purchased some time about the year 1848, before the 
birth of Sarvarayya, the deceased husband of Ramalakshamma, bv his 
father Knshnayya, in his own name; that at that time Krishnayya and 

* .3 f * I ami Adinarayana, constituted a joint 

Hindu family governed by the Mitakshara law of inheritance. There was 
no direct evidence to show what funds were employed in the purchase of 
the estate. The presumption, therefore, in the absence of evidence to the 
contrary, would be that it was purchased with joint family funds, and that 
the estate so purchased became the joint estate of the family. However, 
on the 3l8t March in the year 1853. after the birth of Sarvarayya, Krish- 
nayya his father presented to the District Collector of Godavari an arzi 
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aooocopanied by a will, dated the 29th March 1853, which he stated that 
he had executed to his younger brothers, ito. 

The lollowiog is a copy of the will 

“ Will executed on the 29bh March 1853 by me, Balasu Buchchi 
Krishnayya, proprietor of kasba Kapileswarapuram, &c., in favour of my 
eon, Buchchi Sarvarayya, and the joint proprietors with me of Kapiies- 
warupuram, i.e., my tvpo undivided brothers, Pattabiramayya garu and 
Adinarayanarayudu garu. 

“ The illness I have been suffering Irom for the last two months 
having at present grown serious, I think that I cannot survive it any 
longer, and as, after my death, my son, Buchchi Sarvarayya and both ol 
you are the joint proprietois of our joint proprietary estate of kasha 
Kapileswarapuram, possessing equal rights, you three should jointly enjoy 
the said estate, and you Pattabhiramayya, who are capable of managing 
business, should manage the whole business Iroin this day, unr.il ray son, 
who is now a minor, should enter into a jarliiion of the estate with you 
on attaining his proper age. Further, as all of us possess equal rights to 
Kesanakurru mutta estate, which was purchased by means of our family 
funds and the funds of Kolupaii Anandarayudu, the husband of our sister, 
and which now stands registered in my name alone, you four persons, i.e., 
my two undivided brothers, my son Buchchi Sarvaiayya. and Kolupati 
Anandarayudu, who is the husband of our sister, should jointly enjoy the 
produce of Kesanakurru mutta,” 

[488] This is the estate in dispute. 

“ You Pattabhiramayya should hold yourself also the management of 
the business of tbe said estate of Kesanakurru mutta from this day, and 
as your younger brother, Adinaiayanaiayudu, my wile, and our brother- 
in-law, Kolupati Anandarayudu, have all agreed lo your taking the res¬ 
ponsibility ot managing the said Kesanakurru mutta, you should protect 
the whole family, holding the management of the Kcsanakuiru mutta 
yourself. If you should think of dividing tbe said two muttas among your¬ 
selves, Kapileswarapuram should be divided into three shares among my 
son Buchchi Sarvarayya and you both who have been joint proprietors 
wilh me, and Kesanakurru mutta into four shares among you three and 
Kolupaii Anandarayudu, and each should get registered in bis name his 
share and enjoy each bis share. Until then you, Pattabhiramayya, 
should conduct tbe whole management of tbe two estates yourself, and 
until my son Buchchi Sarvarayya attains bis proper age, you should 
protect him, his sister, and bis wife, and celebrate tbe marriages, &o., of 
him and bis sisters. Should it happen that you have lo divide among 
yourselves each bis share, before Buchchi Sarvarayya attains bis pro¬ 
per age, you yourself should, until be attains bis proper age, retain his share 
of the estate under you and manage it yourself, and hand over to him 
his estate on bis attaining his proper age. Will executed of my full 
accord. 
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“ (Signed) BUCHCHI Krishnayya.” 


It is unnecessary in the view which their Lordships take of the case 
to determine what was tbe effect of the arzi and will of Krishnayya, or to 
oonsider tbe effect of tbe documentary and other evidence adduced in 
support of Anandarayya's title; for. assuming that be had a title to an 
undivided fourth share in the estate, bis right and the rights of those 
who claim under him appear to their Lordships to have been barred by 
limitation. 
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It was proved by Seshayya thafc he married a granddaughter of Anan- 
darayya, that he made advances of money to him from time to time to 
the extent of Rs 6.000, and that Anandarayya, being unable to discharge 
his debt, sold his share in discharge of the debt and for an additional 
sum of Rs. 4,000, which were paid to him by Seshayya; and that 
on the Bth of March 1B80 Seshayya resold the share, together with 
past pro6ts thereof, to the plaintiff [489] for Rs. 5,000. It was 
proved that Seshayya, and admitted that the plaintiff never had pos¬ 
session of any part of the estate, and never received any portion of the 
profits thereof. In order to show what little confidence Seshayya 
had in his title, it may be observed that iu the bill of sale from 
him to the plaintiff he stipulated that the plaintiff should not recover 
from him any costs which he might incur on account of suits that 
he might bring for the recovery of proprietorship, and of the past profits, 
or the amount paid for the purchase in case bis suit for recovery of the 
property should be dismissed. 

The absence of possession is carried as far back as the 26bh May 1868, 
the date of the sale to Seshayya, a period of twelve years, minus two days, 
prior lo the 24th May 1880, the date of the commencement of the suit. 

One of the issues raised in the suit was whether the plaintiff, or those 
under whom he claims, ever had possession of the property in the suit, 
and whether the suit was barred by limitation. The only question to be 
considered is whether during the two days prior bo the 26th May 1868 
Anandarayya had an actual or constructive possession of a one-fourth share, 
or whether the possession of Sarvarayya was nob adverse to him during 
that period. 

Adinarayana, the younger brother of Krishnayya, died in 1857, and 
Patbabhiramayya, the elder brother, who apnears to have acted as 
manager in accordance with the will of Krishnayya, died in 1866 or 1867, 
and on his death, Sarvarayya, who had no authority to act as manager 
of Anandarayya s fourth share, assuming him to have had one, entered 
into possession of the whole estate. 

It does not appear uuon any credible evidence that Anandarayya 
ever received any portion of the rents and profits of the estate, a fact 
which must have been capable of proof had it existed. 

Their Lordships cannot believe the evidence of the plaintiff's wit¬ 
nesses, of whom the fifth, viz., Seshayya, the first purchaser of Ananda¬ 
rayya s lourth share, went to the extent of stating that Anandarayya 
managed the estate, and the first of whom stated that although the lease 
to his master was in the name of Pattabhiramayya, the rent was paid to 
Anandarayya and never to the other sharers. Their Lordships concur with 
the Subordinate Judge who heard the plaintiff’s witnesses and saw their 
demeanour, and who stated that he was not satisfied with them. The High 
Court does nob express an oninion at variance with the finding of the Sub- 
[490] ordinate Judge that Anandarayya was never in possession or enjoy¬ 
ment of the one-fourth share. It is improbable that if Seshayya believed 
that Anandarayya was in the management of the estate or in the receipt 
of a fourth share of the rents and profits up to the time of his purchase, 
he having purchased that share for Rs. 10,000, would have allowed Sarvar- 
ayya to retain the exclusive possession of the whole estate and of the rents 
and profits thereof for a neriod of nearlv twelve years without any attempt 
to recover his share. He says as the estate had been in the management 
of the Court of Wards for twelve years, be remained quiet, thinking he 
would have to incur much expense it he should institute a suit. Again 

736 



BAMALAESHAMMA V. RAMANI?A 


9 Mad. 491 


1886 

July 10, 





he states that as the estate was made over to the Court of Wards, he 
sold for Ba. 5,000 the share that he bad bought for Bs. 10,000, not being 
able to file a suit. The High Opurt says: ** The seller. Auandarayya, died 
at the end of 1868, and that the purohaaer was deprived of the oppor¬ 
tunity of examining him in what manner, if any, be had enjoyed the 
share recorded in his name." It'must, however, be borne in mind that 
Anandarayya lived for eight or nine months, and Servarayya, for up¬ 
wards of twelve months after the sale to Sesbayya, during which 
period the latter might have brought a suit against Sarvarayya and 
called Anandarayya as a witness to prove that be had received his share 
of the profits down to the time of the sale to Sesbayya, if such had been 
the fact. The Subordinate Judge alludes to the delay on the part of 
Sesbayya. He stated that he was confirmed in the view that Ananda- 
rayya was never in possession, by the consideration that, had he really 
been in possession, bis vendor would not have remained quiet for nearly 
twelve years. The High Court say that, until the 6th of August 1868, 
Sarvd,rayya did not set up a title hostile to Anandarayya. But if Ananda- 
rayya never had possession of the one-fourth share from the time of Krish- 
nayya’s death in 1853, and Sarvarayya and bis uncles, as a joint Hindu 
family, had the exclusive possession thereof without any claim on the 
part of Anandarayya, of which there is no proof, there seems to be no 
reason why Sarvarayya should set up any title hostile to Anandarayya. 
Their Lordships fail to see any reason why, if no claim was made, a hostile 
title should be set up. As soon, however, as Anandarayya presented bis 
petition, on the 14th July 1868, more than fifteen years after the date of 
Krishnayya’s will, tohaveSeshayya's nameregistered astbe proprietor of the 
one-fourth [491] share in consequence of his purchase, Sarvarayya did, on 
the6th August following,object to suchregistratioo, disputed Anandarayya’s 
title, and assarted that he had never shared in the profits of the estate. 
The Collector, in consequence of such objection, refused to register the one- 
fourth share in Sesbayya’s name. Yet even then Sesbayya took no pro¬ 
ceedings to enforce his claim, and allowed Sarvarayya to retain possession 
of the whole estate up to the time of his death, on the 23rd July 1869, 
shortly after which date the whole estate was taken under the care of the 
Court of Wards for the infant widow of Sarvarayya, and so remained 
until the commencement of the suit. The High Court say that Pattabhi- 
ramayya remained in possession up to bis death in 1866, when possession 
was taken by his nephew Sarvarayya of his own three shares as the sur¬ 
viving member of the joint family, and of Anandarayya's undivided 
fourth share, presumably as heir to his uncle, the deceased manager. 
This, however, is clearly an error. If, as represented by Kriebnayya by 
his will of 1853, the estate was purchased by means of the family funds and 
the funds of Anandarayya, and Anandarayya was entitled to an undivided 
fourth share, Anandarayya was not entitled to such share as a member of 
the joint family, for, as the husband of a sister or daughter of Krish- 
nayya, he would not become a member of the joint family, nor would 
his share be inheritable by the members of the joint family according to 
the Mitakshara. His share would be inheritable by bis own heirs, and 
the other three-fourths would pass to the surviving members of the joint 
family by survivorship. It was impossible, therefore, for Sarvarayya to 
succeed to Anandarayya’s fourth share daring Anandarayya’s lifetime 
by inheritance from his uncle, the deceased manager. It appears to their 
Lordships that it must be presumed that at least from the time when 
Sarvarayya took possession after bis uncle’s death the possession was 
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adverse to Anandarayya, and, consequently that the suit was barred by 
limitation by Article 144, Schedule 2, Act XV of 1877. If Sarvarayya 
claimed to take the one-fourth share as heir to his uncle, the possession 
was clearly adverse to Anandarayya within the meaning of Article 144, 
and the suit would also be barred by limitation. 

Upon the whole, their Lordships are of opinion that the decree of the 
Subordinate Judge was correct, and they will, therefore, humbly advise 
Her Majesty that the decree of the High Court be [492] reversed, that 
the decree of the First Court be affirmed, and that the respondent do pay 
the costs of the appellant in the High Court. 

The respondent must also pay the costs of this appeal. 

Solicitor for the appellant, H. Treasure. 

Solicitors for the respondent, T. Lnxmore Wilsou (t Co. 


9 M. 492. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and. 

Mr. Justice Parker. 

Ramasami and another [Plaintiffs) Appellants v. Kadar 
Bibi [Defendnt No. 1), Bcsp07ident.''' Ll4th and 23rd July, 1886.] 

Contract Act, Section ICA—Partnership—Notice of cUssoUition—Sleepirujpartner, 

A, Band 0 traded together io partnership as B. 0 4: Co.. A being a sleeping 
partner. After the partnership was dissoived, B and 0 continued to trade 
together under the same name and incurred debts to the plaiotiHs. who sued to 
recover tbo amounts from A, H and C. The plaiutifis had not dealt with the old 
partner.sbip, not received notice of its dissolution, and it was not alleged that 
they knew of A's previous connection with it: 

Held, that the suits did not lie against A. 

[R., 3 Ind. Cas. 445 {448) = 3 S.L.R. 140; 76 P.R. 1903.] 

These were appeals against the decrees of J.W. Reid, District Judge 
of Coimbatore, modifying the decrees of P. Narayanasami Ayyar, District 
Munsif of Coimbatore, in original suits 325 and 490 of 1885. 

The respondent (defendant No. l) entered into partnership with defend¬ 
ants Nos. 2 and 3 on 2l8t June 1883 and traded with them as a sleeping 
partner. The names of defendants Nos. 2 and 3 alone appeared in the trade 
name of the Firm. The partnership was dissolved on 30th June 1884 on 
the retirement of the respondents ; defendants Nos. 2 ond 3 however, con¬ 
stituted a new Firm and carried on the business under the old partnership 
name. The now Firm dealt with the plaintiffs (appellants) for skins 
and bark, and then suits were brought against defendants Nos. 1, 2 and 
3 to recover money due on accounts stated. The plaintiffs had not dealt 
with the old partnership and had not received notice of its dissolution, 
and it was not averred that they knew of respondent’s [493] previous 
connection with it. The Munsif passed decrees for the sums claimed 
against all three defendants. 

Defendant No. 1 appealed against these decrees, and the District 
Judge modified them by ordering the suits as against defendant No. 1 to 
be dismissed. 

Plaintiffs appealed to the High Court, on the ground, inter alia, that 
the lower Court was wrong in bolding that in respect of a new customer 
no notice is necessary. 

^ Second Appeals 948 aud977 of 1885. " - 
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Smidrmn Ayyar and Krishna Ayyar, for appollanfes. 

Bhashyam Ayyangar and Dcsikacharyar, for respondent. 

The Court {Collins, C.J., and Parker, J.) delivered the following 

JUDGMENT. 

Defendants 1-3 entered into partnership on 21st June 1883 to trade 
at Coimbatore under the name of “ Padsha Rowten, Peer Mubiimraad 
Meracoyer and Co.,” i.e., the names of defendants 2 and 3 only appeared 
in the designation of the firm. The partnership was dissolved on 30th 
June 1884 by exhibit E, on which date defendant No. 1 retired, and 
defendants 2 and 3 continued to trade under the same designation as 
before. The two appellants are found by the District Judge to be “ new 
customers ” of the firm after the date of exhibit E : one of them lives at 
Annur, near Mettupalaiyam, in the Coimbatore District, and about 40 
miles from Coimbatore ; the other in Madras, over 300 miles from Coim¬ 
batore ; and the question in these appeals is whether the defendant No. 1 
cai^e held liable to their claims against the hrm. 

^brnm the judgment of the District Court we do not understand that 
it v^Henied on the appeal that these appellants were “ new customers” 
of thie^rm, and we must accept the finding upon the question of fact. 

It was then urged that the Judge had misconstrued Section 264 of 
the Indian Contract Act and the judgment of Garth, C.J., in Chnndee Churn 
Dutt V. Eduijee Cowasjee Bijnee (l), in holding that no notice of disso¬ 
lution of partnership was necessary in respect of new customers. 

^ Section 264 enacts that persons dealing with a firm will not be afiected 
by a dissolution, of which no public notice has been given, unless they 
themselves had notice of such dissolution. In the present case the 6rm 
with which appellants opened dealings cod-[494] sisted of defendants 
2 and 3, and there bas been no change in the Firm since the dealings were 
commenced. It would certainly, therefore, lie upon appellants to aver 
and prove that they commenced dealings with the Firm on the strength 
of their belief that defendant No. 1 was a partner. This they have not 
done, and the presumption would be against any such supposition, since 
the name of defendant No. 1 did not appear in the designation of the 
Firm, 

It appears, moreover, from paragraph 3 of the judgment of the Lower 
Appellate Court, that defendant No. 1 was never at any time more than 
a dormant partner, since the Articles of Agreement (A) stipulated that 
defendants Nos. 2 and 3 should conduct the business, and defendant No. 3 
was specially employed to do many acts for her and represent her 
in dealing with third parties — an arrangement only natural and 
such as we should expect in the case of a Muhammadan lady. The 
retirement of a dormant partner is an exception to the usual rule that a 
partner’s agency ends by nobica (see Lindley on Partnership, 4th edition, 
pages 405—408), and it was not averred that appellants knew defendant 
No. 1 to be a dormant partner, notwithstanding that her name did not 
appear in the designation of the Firm. An old customer might possibly 
be supposed to have known the fact, but there would be no such pre¬ 
sumption in the case of a new customer, and there is no evidence that 
appellants ever heard of defendant No. 1 being a partner. Under these 
circumstances, we dismiss these second appeals with costs. 

^ r '* " I ' 

(1) 8 C. 678. 

739 


1886 

July 23. 

Appel¬ 

late 

Civil. 

9 H. 492. 



1886 
AUG. 3. 

Appel¬ 

late 

Civil. 

g M. 495 = 
10 Ind. Jur. 
456=11 
Ind. Jur. 
139. 


9 Mad. 495 Indian decisions, new series [YoI. 

g M. 493=10 iDd, Jur, 456 = 11 Ind. Jur. 139. 

[495] APPELLATE CIVIL. 

Before Sir Arthur J, H. Collins, Kt., Chief Justice, and 

Mr. Justice Brandt. 

Ramachandra and another {Plaintiffs), Appellants v. KRISHNA 
{Defendant) Bespondent."^ [28th July, and 3rd August, 1886.] 

Bcghtration Act (Act III of Section bQ—Coniiict heticeen an unregistered hypo- 

thecation bond and a subseguently registered conveyance — Notice—Decree on hypo- 
ihecation bond. 

Land was hypothecated to plaintiff by an unregistered bond, dated 29th May 
1878, and afterwards sold to the defendant]by a registered conveyance, dated 29th 
Juno 1879, which recited the previous hypothecation. In a suit brought by the 
plaintiff to enforce his charge : 

Beld, that there was no conflict between the instruments, and the hypothe¬ 
cation bond was enforceable though unregistered, 

[R., 16 M. 148 (165) (F.B.).] 

This was an appeal against the decree of J. A. Davies, Acting District 
Judge of Tanjore, confirming the decree of V. Srinivasacharlu, District 
Munsif of Valangiman, in suit No. 164 of 1884. 

The facts necessary for the purpose of this report appear from the 
judgment of the Court (COLLlNS, C.J., and Bbandt, J.). 

Bhashyam Ayyangar, for appellants.—The provisions of Section 50 
of Act III of 1877 are not applicable. The conveyance to respondent 
conveying only the equity of redemption, no conflict arises between it and 
the unregistered hypothecation bond to appellants. 

Bama Bau, for respondent. 

JUDGMENT. 

The appellants sued upon an unregistered instrument of hypotheca¬ 
tion securing Rs. 75 principal executed in favour of their father by one 
Kamakshi Ammal in May 1878. In June 1879 Kamaksbi Ammal 
executed a deed of conveyance, dealing with the land hypothecated, to 
the father of the appellants among other lands and conveying them to the 
respondent; this deed of conveyance was registered. 

[496] The plaint contained a prayer for the principal and interest in 
accordance with the terms of the bond, “holding the plaint property 
liable,*' and asking that, if necessary, it be sold to realize the amount 
decreed. 

The Court of Eirst Instance found in favour of the appellants on the 
merits, and no appeal was preferred against that finding ; but both Courts 
allowed the plea of the respondent, viz., that the sale-deed passed to him 
by Kamakshi Ammal, being a registered instrument, must prevail against 
the appellants’ unregistered instrument, and, for the purposes of this 
appeal, it may be taken that this was so decided in the authority of 
Madar v. Subbarayalu (1). 

It is contended in appeal that that case and the present are not on 
all fours : that the provisions of Section 50 of the Registration Act apply 
only in cases in which a registered and unregistered document are anta¬ 
gonistic, not where legal effect can be given to one without infringement of 

* Second Appeal 1 of 1886. 

(1) 6 M. 86. 
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tbe obher Sohhagckand Gulabchand v. Bhaiohand (1), which is the case 
heora, it is said. And our attention is also called to Bamaraja v. Aruna- 
chala{2), in which the principle of the decision in the Bombay case, just 
above referred to, was approved, and in which it is said that “an unregister¬ 
ed mortgage is not itself unlawful, and a person who has bought, subject to 
it, cannot afterwards take advantage of the Registration Act to avoid it.” 

Madar's case is on all fours with the present case, in the following 
respects: there, an unregistered instrument creating an incumbrance of 
prior date was set up in competition with a registered sale-deed of subse¬ 
quent date, and it was found by the Lower Appellate Court that the pur¬ 
chaser and his vendors were well aware of the prior charge, and that the 
purchaser had retained a sum of Rs. 60 to pay it off. 

The prior encumbrancer had obtained a decree upon his bond, but 
this fact is not material to our present decision, and on the question of 
notice, we are not prepared to reconsider the view of that doctrine taken 
by this Court in connexion with the Registration Act. But it does not 
appear that there was any reference to, or acknowledgment of, liability in 
respect of the prior encumbrance contained in the registered conveyance. 
In the present case, in the registered sale-deed, after recital of the sale, the 
consider- [197] ation is set forth, and as part of this the sum of Rs. 90 then 
due on account of the appellants’ hypothecation claim is set out: this sum 
being described as reserved with or retained by the purchaser to be paid by 
him to the appellant, and it is contended in the present case that the equity 
of redemption alone was sold, or in other words that the estate was sold 
subject to the charge. On the other side it is urged that the sale was 
absolute, not conditional, and that the mere recital of the manner in 
which the consideration was made up cannot avoid the consequence of 
non-registration of the appellants’ instrument as regards the claim against 
the land; that though it is possible the purchaser might be held to stand 
in the position of a trustee of the money, and an action for money had 
and received for the appellant’s use might be maintainable, the recited of 
the existence of a prior charge does not debar the respondent from relying 
on the exception arising out of Section 50 of tbe Registration Act, does 
not amount to a covenant on the part of the purchaser to pay the charge, 
and cannot be held to create ajliability in respect of the charge as affecting 
the land conveyed. 

We concur in the proposition stated by the learned Judges in 
Sobhagohand Gulabchaiid v. Bhaichand in Bamaraja v. Arima- 

chala {2} that the respondent’s vendor coufd honestly sell subject to any 
equities arising out of prior charges created on tbe property sold, and that 
an unregistered mortgage is not itself invalid, and that a person who has 
bought subject to it cannot afterwards take advantage of the Registration 
Act to avoid it; and we do not see that there is any coodict between the 
decision in tbe latter case and that in Madar's case. 

In the last-men tinned case the facts that the purchaser was aware 
of tbe prior incumbrance, and had retained a sum of money to pay off a 
prior charge were held to be of no avail to tbe incumbrancer bolding an 
unregistered instrument, as against an absolute deed of sale registered, 
in which no mention was made of such incumbrance; but the retention 
of money by the purchaser to pay off the prior charge may have been 
treated by the Subordinate Judge and appears to have been referred to in 
argument only as evidence of notice. The question whether such 

(1) 6 B. 193. (2) 7 M. 248. 
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retention had the effect of passing the estate to the purchaser subject to 
[498] the prior charge does not apoear to have b-en raised. We have 
to deal with a different case. one in which in the registered instrument 
of sale itself the estate is sold with notice to the purchaser of the charge, 
and tlie sum then due to the incumbrancer is lelt with the purchaser 
under an express or implied agreement on his part to pay it over to the 
incumbrancer. 

Tlie question then is whether, having regard to the recital of the 
prior charge, and of the retention of the money due, the purchaser should 
be held to have purchased the land subject to the prior charge. If he did, 
we should hold that the fact of apooUants’ instrument of mortgage being 
unregistered does not debar the appellants from relying on the recital in 
the respondent’s registered sale-deed, or from availing themselves of the 
legal consequences of that recital, and does not enabb) the purchaser, who 

bought subject to that charge, to avail himself of the Registration Act to 
avoid it. 


There is, it istrue, in thedefendant’s conveyance, no covenant expressed 
on the respondent's part to pay the mortgage debt, but having regard to 
the ordinary manner in which conveyances are drawn in this country, we 
have no doubt that the vendor sold and the vendee purchased subject to 
the appellant’s hypothecation lien. The vendor did nos profess to sell, nor 
contract to convey, more than the estate which remained to him subject 
to that charge. 

Nor can the purchaser succeed unless he puts in proof an instrument 
which itself discloses these facts. 

There is then no conflict between the two documents, and we consider 
that the appellants are entitled to decree for the sum claimed, with interest 
and costs throughout and interest from date of institution of the suit, at 8 
per cent, per annum till date of payment, to be realized by sale, if neces¬ 
sary, of the property, if the amount due be not paid within six months from 
the^date of the decree of this Court. 


9 M. 499 (P.C.} = 13 I. A. 97 = 4 Sar. P.C.J. 723 = 10 Ind. Jur. 392 

[499] PRIVY COUNCIL. 

Present: 

Lord Hobkouse, Sir Barnes Peacock, &nd Sir Rickard Couch. 
[On appeal from the High Court at Madras.] 


SuRiYA Rau (Plaintiff) v. The Raja of I^ittapur and another 

(Defendants), [4th June, 1886.] 

Mitalcsharalaw of inheritajice-A son's power to adopt—Impartible estate-Failure to 
prove alleged custom in a family against adoption ~ Invalid agreement between 
father and father's brother, in a Joint family, contrary to rights of son already born. 

Two brothers, undivided under the Mitakshara. the family estate being an 
impartible zamindari in the possession of one of them who had a son, contracted 
NYith each other that, in the event of an indefinite failure of male issue, in the 
line of either of them, the estate should descend in the line of the brother 

having aurasa, (self.begotten) issue, and should not be alienated from the line of 
the latter by adoption : 

Seldt tho^t this contract did not bind the son not to adopt, or exclude from 
the inheritance a son adopted by him. Such a stipulation was contrary to the 
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law deotared in the Tagore case (1) aud was inoflcctual to pteveot the bod's 188ft 
exeroising his right of adoption. JUNB 4. 

[R., 19 3,428(468); 810.111(117); 8 Tod. Oas. 897 (9021=4 S.L.R. 88.] - 

. . . ^ Privy 

Appeal from a decree (19tli September 1881) of the High Court, 

affirming a decree (23rd August 1880) of the District Judge of Godavari. - 

This appeal arose out of a suit claiming the impartible zamindari 9 m. 499 
of Pittapur, of which a former zamiodar, Venkata Niladri llau, died on (P.C.) = 
the 25th of February 1828, leaving three sons. Of these, the eldest, 13 i.A. 97= 
Venkata Suriya Rau, succeeded his father as zamindar, and the others 4 . Sar. P.C.J. 
obtained maintenance. In 1845, Venkata Suriya Rau, and his surviving 725=10 
brother, JCumara Venkata Rau, the third brother Buchi Venkata Rau ind. Jnp. 
being then dead, made an agreement, in the form of kararnamas executed 392 . 
by the brothers in each other’s favor, whereby it was declared that 
certain villages comprised in the zamindari were set apart for the 
maintenance of the younger brother. The agreement, which bore date 26th 
April 1846, contained the clause set forth in their Lordships’ judgment, 
to the effect that the family property should, in the event of failure of 
[500] issue in the line of either of the brothers in possession of the zarain- 
dari, go over to the line of the other brother having aurasa issue, and 
should not be alienated by making adoption and the like.” 

The present Raja, son of Venkata Suriya Rau, whom he succeeded in 
the possession of the impartible zamindari in 1850, adopted a son on the 
28th September 1873, he having no issue of his body, though he was 
married. Against this Raja, as first defendants, and the son adopted by 
him, as second defendant, this suit was brought in 1879 by the present 
appellant. 

The latter was the son of the Raja’s pp-ternal uncle, Kumara Venkata 
Rau, who was one of the parties to the kararnamas of 1845. The plaintiff 
sought to obtain a declaration that the adoption was invalid, alleging an 
old and uninterrupted custom to exist in this family that no adoption 
should be made obstructing the right of succession in the nearest male 
line ; and that if any Raja for tbe time being had no aurasa issue or male 
heirs of his body, then the eldest and nearest male in the aurasa line of 
the original founder was to get the inheritance. This family custom had 
been confirnoed by the kararnamas of 2Gth April 1845, on which the plain¬ 
tiff also relied. 

The defendants having denied the existence of the alleged custom, 
and the effect ascribed by the plaintiff to the kararnamas of 1845, the 
principal issues were whether the former could be proved, and whether the 


latter were valid as against the present Raja. 

The District Judge found that the family was undivided, the zamindari 
being ancient and impartible and descending to the eldest son alone. The 
fact which he accepted that adoption had not taken place in fifteen 
generations of successive Rajas, of whom five had been childless, was 
insufficient, in bis opinion, to establish a family custom acted upon through 
a long series of years, such as would displace tbe general law. Besides 
finding against the alleged customs, he was of opinion that, as a matter 
of Mibakshara law no head of a family could so bind bis living co-parcener, 
by a contract entered into without the consent of the latter, as to 
deprive him of tbe right legally incident to his share in the estate, viz., 
the right to adopt. Ho referred to K, Venkatrnmanna v. K. Brammanna 
Sastrulu (2), Mayne on Hindu Law and Usage [501] paras. 292, 293 and 

(1) 9 B.L.B. 377, (403) = I.A. Sup. Vol. 1872—73.,47. (2) 4 M.H.0.^346. 
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1886 294. The case cited showed that where, upon the division of family 

property, the co-parceners agreed that the share of any one of them, or 
Prtvv without issue, should be divided among the other share- 

holoers, and the son of one of the latter, contrary to the above agreement 
UQUNCIL. sold the share, which he inherited from his father, who received it upon 

9 M. 499 the sale was held valid as his right of disposition could not 

(P C )_ be taken away in the above manner. 

13 I.A. 97= The suit was dismissed with costs, and an appeal against this decree' 
4 Sar. P.C.J. ^^’’“^ssed by the High Court (KiNDERSLEY and Muttusami Atyar,, 
72S=10 , , They were of opinion that in the case of an impartible zamindari, 

Ind.Jur. belonging. as this did, to a joint Hindu family, each co-parcener had two 
332 . distinct rights against the zamindar for the time being. The one was a 
right to be maintained, the other an interest in succeeding to the zamindari 
by survivorship. The grant made in this case of villages, for the 
maintenance of a junior branch of the family, did not, in the absence’ 
of an express contract to that effect, imply a renunciation of the right 
of succession by survivorship. The acceptance of maintenance by an 
undivided member of a joint Hindu family, before division, would not,, 
m the case of impartible estate, any more than in the case of partible, 
bar his right of inheritance. So much as to the effect of the karamamas.’ 
Ihe decision, however, rested upon this, that no custom that the 
actual zamindar should not adopt had been proved to exist in this 
amily. Although in five instances childless zamindars in this- 
family had abstained from adopting, it did not appear that any one of 
them had done so because he was prohibited by the custom, of the family 
from so doing. And, if any such custom had existed, the attempt to pre¬ 
clude adoption by agreement need not have been made. 

follows^^ judgment of the High Court, after stating the facts, was as 

4 - the District Judge in finding that the parties are 

not divided. In every zamindari which belongs to a joint Hindu family, 
each co-parcener has two distinct rights as against the zamindar for the 
time being m connection with the estate. He has the right to be main¬ 
tained, and be has the right to succeed to the zamindari by survivorship. 

A grant of villages in lieu of his claim and that of his descendants to a 
periodical payment for tbeir maintenance is of the nature of a final 
arij,Dgement for the [502] support of the junior branch of the family; 
and, in the absence of an express contract to that effect, it does not imply 
a renunciation of the right of succession by survivorship. The acceptance 
ot maintenance by an undivided member of a joint Hindu family before- 
division, will not bar his right to demand partition in the case of partible 

property, and when the. estate is impartible, this right of enforcing is 
modinea into a right of succession. 

But we rest our decision upon the determination of the second 
question, whether the adoption of the second defendant by the first defend¬ 
ant IS invalid by reason of a custom in the family that the zamindar does- 
not adopt, 

“ On this question we agree with the District Judge in finding that 

binding on the defendant, that the actual zamindar should not 
a op a son, has been proved. Such a custom would be so much at 
variance with the general Hindu law, with the religious feelings which 
impe a sonless Hindu to make an adoption and with those texts which' 
encourage the practice of adoption, that it may be doubted whether, in a 
tribe of Hindu origin, such a custom would be enforced. But, in th» 
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present case, it is sufficient to say that no such custom has baen proved. 
It appears that among sixteen persons, who have in succession held 
the zamindari before the first defendant, five died without male Issue, and 
might, but did not, adopt a son. But, of those five men, one died at the 
age of 27, another at 28, and two others at 48, the age of the remaining 
one being unknown. No argument can safely be drawn from the 
oases of those who died at the early age of 27 or 28 ; and even the others 
may not have abandoned all hope of begetting a son. It is impossible to 
say what reasons, if any, may have influenced the elder men to abstain from 
adopting a son. They may not have found a suitable boy for adoption. They 
may have doubted whether an adoption would be recognized by the ruling 
power; or they may have been indisposed, for some other reason, to adopt a 
son. But it does not appear that any zamindar abstained from adoption, 
because he was prohibited from making an adoption by the custom of the 
family; and, if any such custom had obtained in the family, and bad been 
recognized as having the force of law, it would have been unnecessary for the 
plaintiff and his father to bind themselves by express agreement not to adopt. 
The answer filed by Suriya Rau, the father of first defendant, in Suit 
23 of 1820, goes no further than this, that ‘ from the days of the founder 
[503] up to this time no member of our family, who was a Raja, adopted 
a son.’ And in bis answer to the appeal 2 of 1823 he says that ‘ nobody 
in this samasthanam who up to this time was Raja made an adoption.’ 
In that suit, Niladri Rau was resisting the claim of one Buchi Tammayya 
to be his adopted SOD, and if at that time (1820) he could have pleaded 
that the adoption would have been void as prohibited by family custom, 
he would have said so. But he argued only that the adoption of a son by 
the Raja was unprecedented, and therefore improbable. 

“ The agreement executed by the first defendant's father in favour of 
the plaintiff’s father in 1846 provides that in case of the failure of naturally 
born sons in either line, the other line should take the immoveable property 
of both. ‘ But it should not be alienated (to strangers) by making an 
adoption or the like.’ The word ‘ to strangers ’ are to be found ouly in the 
counterpart. It may here be observed that the fii-sb defendant’s father bad 
DO power to bar his son by the agreement of 1845 from the exercise of his 
right to adopt a son in the event of his having no male issue. Similar 
expressions are to be found in the agreement executed in 1869 by the 
present first defendant in favour of his brother since deceased. So in the 
recital at the commeocement of the letter addressed by the first defendaot 
to the Governor in Council in 1871, it was recited that the zamindari had 
' descended ur 1er the rule of primogeniture through a line of legitimate 
heirs uninterx upted by any adoption.’ And in the proposed answer it 
was recited ‘as it has never been customary in the family of the late Baja 
for the Raja, who reigns, to adopt children.’ 

“ All these recitals appear to us merely to point to the undoubted fact 
that hitherto the actual zamindar bad not made an adoption. In some 
instances the fact is used as an argument to show that in the particular 
instance an adoption by the zamindar would be improbable, but, in 
no case has it been stated that such adoption was prohibited by any 
rule observed in the family, or that such an adoption would be void. 
The oral evidence, which is not very reliable, points in the same direc¬ 
tion. On fi'ie second question, therefore, we are of opinion that the 
plaintiff has not shown that the adoption of the second defendant by 
the first was invalid by reason of any custom in the family binding upon 
him.” 
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On f.his appeal, Mr. D. Mayne and Mr. G. P. Johnstone appeared 
for the ajp^l'ant; Mr. J. F. Leith, Q.C..and Mr. R, V. [504] Voyne for 
the respondents. It was not attempted, for the appellant, to dispute the 
finding (»f b.>th the Courts in India that the alleged family custom against 
adoption Ind not been proved. But the argument on behalf of the 
apeellant related to iha effect of the agreemeot of 1845, considered as a 
family arrangement. It was contended that the entire absence of any 
previous adoption in this family, and the strong tendency to avoid 
adoption sliown by successive zamindars, should have been considered in 
connection with the fact of the agreement of 1845 having been entered 
into, the large proportion of the zamindari devoted to the maintenance of 
the younger brother, and the terms of the agreement. It having been 
shown to be in accordance with the feelings of the family that the agree¬ 
ment should be made, tlie Question was whether the son’s rights under the 
Mitakshara might not be considered as waived in support of what, in this 
family, was regarded as an expedient family arrangement, founded on 
good consideration. There had been a ratification of what the father had 
arranged. As to what constituted ratification, see Troivell v. Shmton (1). 

Reference was also made to Raja Venkata Rao v. Court of fVards (2) 
and Fanindra Deb Raikat v. Rajesioar Das (3). 


JUDGMENT. 

Without counsel for the respondents being called upon, their Lord¬ 
ships judgment, after Mr. J. D. Alayne and Mr. G. P. Johnstone had been 
heard, was delivered by 

Sir Barnes Peacock. —This case has been very ably argued by the 
learned counsel for the anpellant. He very properly did not contend that 
the custom not to adopt had been proved. This is a question of fact which 
was decided concurrently by both Courts below, and could not properly 
be raised now before this committee. 

The case having now been thoroughly sifted, it appears that the only 

point to be decided is, what was the legal efi’ect of the agreement of the 

26th of April 1845 between Suriya Rau and his brother Kumara. At 

that time Gangadliara, the son of Suriya, was living. The estate was 

governed by the Mitakshara law. It is clear that Suriya, the father, 

could not, by the agreement of 1845, so bind the estate that an adopted 

son of his son Gangadhara should not take by descent. The agreement 

is contained in the 10th article, by which the two brothers stipulated as 
follows:— 

rcA T immoveable property belonging to us both, the said 

[505] immoveable property shall, in case of the failure of ‘ aurasa' (self- 
begotten) male issue in either or these two lines, i.e., either for yourself 
or in your line of aurasa sons, or in my line of aurasa sons, be put in 
possession of the other line, but it shall not be alienated by making 
adoption and the like. ' It is unnecessary for their Lordships to determine 
whether that agreement was or was not binding between the parties who 
made it. It is clear that the father of Gangadhara could not bind his son, 
who was then in existence, not to adopt, or legally stipulate that if he 
should adopt the son so adopted should not inherit. The words are: 

In case of the failure of self-begotten male issue.” Mr. Mayne was forced 
to admit that those words meant an indefinite failure of issue ; and that 
an adopted son should not ever take by descent from his father. It 

(1) L.R. 8 Ch. D. 318. (2) 2 M. 128 = 7 I.A. 38, 
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appears to their Lordships that that would be entirely altering the law 
of descent, and contrary to the principle laid down in the Tagore case (1). 

Their Lordships are therefore of opinion that the decision of the High 
Court was right, and that the agreement of 1845 did not operate to pre¬ 
vent the adopted son of Gangadhara from succeeding to this property. It 
has been very properly admitted by the leai'ned counsel for the appellant 
that the similar agreement which \Yas made by Gangadhara is nod one of 
which the present plaintiff, who was no party to it, could take advantage. 

Under these circumstances, their Lordships will humbly recommend 
Her Majesty to affirm the judgment of the Hign Gourd, and dismiss this 
appeal. The appellant must pay the costs of the appeal. 

Solicitors for the appellant: T. L. Wtlso7i (£ Co. 

Solicitors for the respondent, the Eaja of Pittapur : Frank Richardson 
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[306] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, aJtd 

Mr. Justice Parker. 

AyyavayyaR (Respondent), Appellant v. Shastram Atyar 
XPetitioner), Respondent.* [16th and 20th August, 1886. J 

Civil Procedure Code, Sections 244,583. 

The Court has power to award to a successful appellant iotorest upon an amount 
found on appeal to have been improperly levied in execution of a decree. 

[appl., 11 M. 261 (262) ; R.. 20 A. 430 (432).] 

In suit 14 of 1884 the Subordinate Judge of Tinnevelly decreed, inter 
.alia, that defendant No. 3 should pay half the costs of the plaintiff. The 
plaintiff recovered Rs. 871-11-0 in execution. On appeal, ihe decree was 
reversed and defendant No. 3 levied this sum, with interest, from plaintiff. 
Upon this, plaintiff applied for a refund of the amount levied as interest 
(Es. 56-12-3) and the Court (K. E. Krishna Menon) ordered a refund on 
the ground that there was no provision in the decree to levy interest. 
Against this order defendant No. 3 appealed. 

Bhashyam Ayyangar, for appellant. 

Parthasaradi Ayyangar, for respondent. 

The Court (Collins, C. J., and Parker, J.) delivered the following 

JUDGMENT. 

The question before us is, whether a Court can award interest on a 
sum ordered to be repaid by way of restitution under a decree passed in 
an appeal (Section 583, Code of Civil Procedure). We are referred to the 
•decision in Bam Sahai v. The Bank of Bengal (2) in support of the contention 
that: appellant is entitled to interest on the refund claimed. The appel¬ 
lant’s pleader argues that the case is analogous to an order for the refund of 
profits in a similar case, and refers to Lati Kooer v. Sobadra Kooer (3). 

On the other hand, the respondent’s pleader urges that Ram Sahai v, 
The Bank of B engal is inconsistent with the Full Bench [807] decision 

* Appeal agaioBb Order 75 of 1866. 

(1) 9 877 (403). (2) 8 A. 262. 
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of the same High Court in Ram Ghulam v. Dwarlca Bai (1). in which it was 
hold that a suit for mesne profits in such a case was not barred by Sec¬ 
tion 244, Code of Civil Procedure. That decision was followed in Gannu 
Lai V. Bam Sahai (2). 

As regards the recovery of mesne profits under Section 583, the 
decisions of the Calcutta and Allahabad High Courts would appear to be 
conflicting. ^ But in regard to the award of interest upon a sum of which 
the restitution is ordered under Section 583 of the Code of Civil Procedure, 
we are of opinion that the principles laid down by the Privy Council in 
Rodger v. The Comptoir R'Escompte de Paris (3) on appeal from the 
Supreme Court of Hong Kong should govern the case. In that appeal 
Lord Cairns, in giving the judgment of the Privy Council, pointed out that, 
if only the principal sum was restored to the petitioners without any 
interest, a very grave injury would be done. The petitioners would recover 
a sum taken away from them by mistake only after a considerable lapse 
of time, and without the ordinary fruits derived from the enjoyment of 
money. On the other hand, these fruits would have been enjoyed by a 
peison who, by mistake or wrong, obtained possession of the money under 
a judgment, which had been reversed. Under those circumstances, the 
Privy Council held that a perfect judicial determination would not be 
arrived at unless the persons who had had their money improperly taken 
from them should have their money restored to them with interest for the 
time during which the money had been withheld. 

After noticing the case of Blake v. Moioatt (4) in the House of Lords, in 
which money which had been ordered to be paid under a decree was order¬ 
ed by the Court below to be restored together with interest on the capital 
sum, their Lordships proceeded to say that they “ had reason to believe 
that the practice of the Courts in India, when there had been a reversal 
of the decree in the Privy Council and money had been ordered in India- 
to be paid back in consequence of that reversal, was to order the payment 
of interest. Their Lordships therefore believed, so far as any precedents 
existed, they were in favour of a restitution of the money with interest, 

and considered that the practice was in accordance with right principle 
and justice. 

[508] This decision was also followed by the High Court of AUaha- 

° v. Dip Singh (5), and was held not inconsistent' 

with the Full Bench ruling in Ram Ghulam v. Dwarka Rai (1). 

We are of opinion, therefore, that the Court has power to award 
appellant interest upon the amount improperly levied. We set aside the 
order of the Subordinate Judge, and allow appellant interest upon tho 
sum levied at the rate of 6 per cent, per annum from the date of his pay¬ 
ment of the sum to the Court Amin till the date of refund. The respondent 
must pay appellant’s costs in this appeal. 


(1) 7 A. 170. (2) 7 A. 197. 

(4) Not reported (See 21 Beav. 603). 
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APPELLATE CIVIL, 

Before Sir Arthur J. H. Collins, Kt., Chief Justice and 

Mr» Justice Parker. 

VbNKATARAMAN and others (Petitioners and Appellants) v. 
Hahalingayyan (Respondent).* [30th July and<4th August, 1886.] 

^ivil Procedure Code, Sections HQ, 295, 622— Execution Proceedings—Rateable distri¬ 
bution^ Application for further execution^^Notice. 

A, and subsequently B, obtained decrees against X, in execution of which the 
same land was attached, and B obtained an order for rateable distribution. 
Neither decree was satisfied. A then applied for attachment of other property, 
and the sale was fixed foe 28th September. On 25tb September B filed a petition 
foe further attachment under Sections 250, 274. and also a petition for rateable 
distribution under Section 295 of the Code of Civil Procedure. The District 
Judge rejected the application for eieoution as being too late, and then the 
application under Section 295, because no application for execution was pen ding . 

Eeld, on appeal, that the petition for execution was wrongly rejected, but that 
the High Court could not, under Section 622 of the Code of Civil Procedure, 
revise the order rejecting the application under Section 295 for rateable distribU' 
tion. 

ICited. 3 L.B.R. 275 ; R., 65 P.R. 1905.] 

Petition, under Section 622 of the Code of Civil Procedure, praying 
the High Court to revise the order made by J.A. Davies, Acting District 
Judge of Tanjore, on civil miscellaneous petition No. 757, and Appeal 
against the order passed by the same Court on civil miscellaneous 
petition 758 of .1885, between the same parties. 

[509] The facts are stated in the judgment of the Court (COLLINS, 
■C.J., and Parker, J.). 

Rama Rau, for petitioners and appellants. 

Subramanya Ayyar, for respondent. 

JUDGMENT. 

A decree was passed against the respondent, Gopala Mahalingayyan, 
in original suit 2 of 1884, on the file of the District Court of Tanjore, in 
execution of which certain lands were attached, the sale of which was 
fixed for Ist December 1884. 

The present petitioners had got a decree for money against respond¬ 
ent in the Subordinate Court of Tanjore (original suit 74 of 1882), in 
exe 9 Ution of which the same land was attached and the sale fixed for 17th 
November 1884. 

By miscellaneous petition 640 of 1884, the petitioners applied on 
15th November 1884 to the District Court for rateable distribution of the 
sum realized by the sale, and the petition was granted, but neither of the 
two decrees was fully satisfied. 

The plaintiff in original suit 2 of 1884 again applied for the attach* 
ment of other properties. 

In petition No. 757, the present petitioners applied for further exeou* 
tion in original suit 74 of 1882, but the Acting District Judge, on 25th 
September 1885, rejected the application on the ground that it was too 
late, since the lands of which the attachment was sought were to be sold 
on 28th September in execution of the decree in original suit 2 of 1884, 


1886 
AUG. 4. 

Appel¬ 

late 

Civil. 

9 H. 608-. 


Appeal against Order 7 of 1886 and O.B.P.glO of 1686, 

749 


9 Mad. 510 INDIAN DECISIONS, NEW SERIES lYol, 

1886 and as notice had to go to the judgment-debtor, more than a year having 
AUG. 4. elapsed since the date of the last aoplication. They appeal against this 

- order, urging that no notice under Section 248 of the Code of Civil Proce- 

Appel- ^ure was necessary, since they had made an application for execution on 
LATE 15th November 1884, in civil miscellaneous petition 640, which order had 
Civil, been subsequently confirmed by the High Court on appeal. 

- Simultaneously with applying for further execution on 24th September 

9 M. 508. 1895 ^ the petitioners by civil miscellaneous petition 758 of 1885 asked for 
rateable distribution of the assets to be realized by the sale to take place 
on 28th September. The Acting District Judge disposed of this on the 
same day (26th September), having previously disposed of the application 
for execution, and rejected it as no execution petition was pending. 

We have no doubt that the Judge was in error in dismissing the 
application for further execution. No notice under Section 248 of [510] the 
Code of Civil Procedure was necessary, and even if it had been, all that 
is required by Section 295 is that the petitioners should apply to the 
Court for rateable distribution before the assets have been realized, and 
this they did in the present case. 

We have, however, further to consider whether this Court can, and 
should, interfere under Section 622 of the Code of Civil Procedure, since 
no application was pending, one having been rejected by mistake, when 
the Judge passed the order refusing rateable distribution. As, at the 
moment of the rejection of the application, no execution petition was pend¬ 
ing, it can hardly in strictness be said that the Judge failed to exercise a 
jurisdiction vested in him by law, though he passed an order which he 
would not have done had he not been under a mistake in the first instance. 
It might be possible to hold that the petitioners were entitled to be placed 
in the same position as they would have been had the Judge not made a 
mistake, but they are not without their remedy, and as the assets have 
probably now been already distributed, we will refer them to the remedy 
indicated in the penultimate clauses of Section 295. 

The Appeal against the order refusing execution must be allowed with 
costs, and the Civil Revision Petition 10 of 1886 is dismissed, but without 
costs. 
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Narayana and others (Defendants), Appellants v. 

Chbngalamma and another CPlaintiffs), Bespondcnts.'^ 

[17th December, 1885, and 12th July, 1886-] 

Hindu Law ^Unsettled palayam held on service tenure -Commutation of service for quit- 
rent -Enfranchisement—Inam patta issued to Hindu widow by Gorernment, 
acknowledging tier absolute title to estate, twt a grant of a new estate—Joinder of 
plaintiffs —Suit by daughter and daughter's son against widow to declare alienations 
invalid. 
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The pila7»m of C. wag granted during the Muhamma<lan rule to a Hindu on 
flervioe tenure, the condition being that the grantee ebould maintain a body of 
police for the service of the ptramouot power. This palavam was not brought 
under permanent settlement under the provisions of Regulation XXV of 1802. • 

The last male bolder died in 1660 leaving him surviving a widow K, and daughter 
0. In 1865 the Government discontinued the service and. in lieu thereof and of 
the reversionary interest of the Crown, imposed a quit-rent, and an iuam patta 
was issued to K. by the inam Commissioner by which her title to theestatewas 
acknowledged by tbe Government of Madras and the ostato was confirmed to bet 
as her absolute property subject to the quit^rent. 

In 1882, C. and her minor son A. sued K. and others to whom K. had alienated 
portions of the estate for a declaration that they were the reversionary heirs of K. 
and that the alienations made by K- were good only during the lifetime of K. 

The District Judge held that there being no collusion between C. and the 
defendants, A. was not entitled to join in the suit : 

[2] Held that A. was entitled to joinC. as co plaintiff. 

Held also that the efiect of the inam patta was not to confer on K. any new 
estate but merely as between the Crown and the owners of the estate to release 
the reversionary right of the Crown. 

[P., 13 Ind. Oas. 544 (546); 6 M.L.J. 117 (122); Appr., 13 M. 196 (197) ; R„ 32 0. 62 
(70)=9 0.W.N. 25; 21 M 47 148m 26 M. 339 (358): 30 M. 534 (F.B.)= 17 M.L. 

J. 101=2 M.L.T. 101: 13 O.P.L.R. 81 (91); D., 23 M. 47 (18).3 


In suit No. 9 of 1832 in the District Court of Nellore, Tirvanthipuram 
Chengalamma and her minor son, Lakshmi Kumara Akkulu Nayudu 
- (represented by his mother), sued Cbitteti Kannamma, the mother of plaint- 
' iff No. 1, and 18 others for a declaration that plaintiffs were the rever¬ 
sionary heirs of defendant No. 1, and that alienations of portions of the 
palayapat called Chitteti palayam made by defendant No. 1 to the other 
defendants were not binding on the plaintiffs. 

The District Judge held that plaintiff No. 2 could not join in the suit, 
but decreed the claim in full in favour of plaintiff No. 1. 

Against this decree the following appeals were preferred :— 

( 1 ) No. 19 by defendants Nos. 3 and 4, Mummareddi Tulasamma 
and her minor son. 


Appeals Nos. 8,9, 19 and 25 of 1885. 
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(2) No. 25 by defendant No. 5, the Baja of Venkatagiri. 

(3) No. 8 by defendant No. 6, Pennubolu Narayaua Beddi. 

(4) No. 9 by defendant No. 7, Nallappa Beddi Adilakshmamma. 

Plaintiff No. 2 filed a memorandum of objections to the decree so far 

as it disallowed bis claim to join as a plaintiff with his mother. 

Bamachandra Ban Saheb, for appellants in Nos. 8 and 9. 

Anandacharlu, for appellants in No. 19. 

Bama Bau, for appellant in No. 25. 

Bkashyam Ayyangar, for respondents. 

The Court (COLLINS, C.J., and Muttusiam Ayyab, J.) delivered the 
following 

JUDGREENT. 

The respondent Chengalamma is the daughter of Kannamma, defendant 
No. 1, and the mother of the minor, T. L. Akkulu Nayudu, and the several 
appellants are the alienees of hamlets and villages which are comprised 
in the Chitteti palayam of the District of Nellore. This palayam, it is 
stated in the plaint, was originally granted to Chengalamma’s paternal 
ancestor ^.uring the Muhammadan rule on condition that he was to main¬ 
tain a body of police for the service of the paramount power. The 
original grantee and his descendants have since continued to render the 
service and enjoy the estate. It is not, however, one of the palayams 
brought under permanent settlement with [3] reference to the provisions of 
Begulation XXV of 1802, and the tenure on which it was held was that 
of an unsettled palayam originally granted for police service. The last 
male holder was one Lakshmi Bagavappa Nayudu, who died on the 23rd 
August 1860, leaving him surviving his widow Kannamma, defendant 
No. 1, his only daughter, Chengalamma, the respondent, and his mother, 
Narayanamma. Upon his death, the estate devolved on his widow, 
Kannamma, who was heir at law, and whilst he was in possession, 
Government discontinued the police service in 1865 and charged on 
the palayam in perpetuity a quit-rent of Bs. 1,250 in commutation 
of that service and of the reversionary interest which the Crown claimed 
as the paramount power under the terms of the original grant. The title- 
deed C which was then issued by 'the inam Commissioner on behalf of the 
Governor in Council was issued in the name of Kannamma, and it pur¬ 
ported to confirm the inam to her in freehold or as her absolute property, 
to be held or disposed of as she thought proper, subject only to the pay¬ 
ment of the quit-rent which was charged upon it. It is also alleged in the 
plaint that Chengalamma was an infant of a year and a half 
old when her father died, and according to Act IX of 1875, she attained 
her majority on the 23rd August 1877. On the 1st January 1882, she 
instituted the suit from which these appeals arise in her own name and on 
behalf of her minor son to obtain a declaration that the alienations made 
by Kannamma in favour of the appellants were not binding upon her as 
reversionary heir. It is conceded, however, that the alienations are good 
during the lifetime of defendant No. 1 and to the extent of her estate as 
a Hindu widow. The respondents’ case, then, was that the properties 
alienated were ancestral, that Kannamma took but a widow’s estate there¬ 
in, and that the alienations were in excess of that estate and in contraven¬ 
tion of the provisions of the Hindu Law. On the other hand, the appel¬ 
lants contended that the alienations in which they are interested were 
made for value actually paid and for purposes recognized by the Hindu 
Law as binding on the reversioner. We may here observe that though 

752 


1886 

July 12. 

Appel¬ 

late 

Civil. 

10 H. 1. 



KARAYANA V. CHENGALAMMA 


10 Mad. 6 


nil 


defendant No. 2, Ohengalamma’s husband, alleged at one time that the 
consideration mentioned in connection with some of the alienations was 
fictitious, and though Kannamma herself stated in her evidence that the 
gumastas in her service had deceived her, the contention that the 
consideration was fictitious in whole or in part is not [ 4 ] pressed on us in 
appeal in regard to the sales and mortgages now under consideration. 
The parties then proceeded to trial mainly upon the question whether those 
sales and mortgages were made in circumstances which rendered them valid 
against the reversioner. The Judge decided in favour of Chengalamma, 
but he observed in regard to her minor son that as he was not the next 
reversioner and as there was no collusion between her and the appellants, 
he was not entitled to join in the suit. From this decree four appeals 
have been preferred—No. 19 of 1885 by defendants Nos. 3 and 4 in regard 
to the sale of the village of Kesavaram in February 1876 under exhibit I A 
and the perpetual lease granted in July 1871 under document VII A with 
reference to 40 gorrus of land in the hamlet of Chittedu; No. 25. by the 
Raja of Venkatagiri, defendant No. 5, in regard to the sale of the village of 
Maddali in execution of the decree in Original Suit 3 of 1867 on the file of 
the District Muosif of Nellore ; No. 8, by defendant No. 6 in regard to 
the sale of Vajjavaripalayam in October 1877 under exhibit C : and No. 9, 
by defendant No. 7 in regard to the mortgage of the village of Chittedu in 
March 1874 under exhibit I D and the perpetual leases granted in July 1871 
and in November 1873 under exhibits III D and II D. 

In coaoection with appeal 19 of 1885, objection has also been taken to 
the decree by Chengalamma on behalf of her minor son under Section 561 
of the Code of Civil Procedure in so far as it negatives his right to 
join in the suit. Some of the objections raised against the decree and the 
evidence in regard to Kannamma’s position in life, the income at her dis¬ 
posal, and the mode in which she managed the estate relate to all the ap¬ 
peals before us, and it is desirable to deal with them in one judgmeat. 

It is contended in appeals 19 and 25 that the properties in dispute 
were Kannamma’s self-acquisitions and that Chengalamma is not there¬ 
fore at liberty to impeach their alienation. If this contention were to pre¬ 
vail, all the appeals should be allowed, and it is necessary to consider the 
grounds on which it rests though at some length it is not denied that 
the villages and hamlets sold and mortgaged are portions of the ancestral 
palayam, but it is asserted tihat the tenure of an unsettled palayam is 
such that there can be no proprietary estate in it, that on the death of 
each incumbent there is a lapse to the Crown, that if the palayam is 
still permitted to descend to the heir at law, such heir takes it not in 
[8] continuation of the antecedent title (for there was none), but as a 
fresh grant from the paramount power, and that the enfranchisement 
which changed the tenure into permanent and heritable property was an 
act of State or an event which occurred during Kannamma's incumbency 
as a grantee. A tenure like this came under the consideration of the 
Privy Council in The Collector of Trichinopoly v. The Zamindar of 
Marungapuri and (his predecessor’s widow) Lakkamani (1). The de facto 
zamindar was the brother of the former palayagar and was recognized 
by Government as entitled to the palayam or appointed to it in 
preference to the widow. She alleged that the nominee of Govern¬ 
ment was an illegitimate brother of her husband, that the palayam 
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was an ancestral and hereditary tenure, and that the succession to it was 
governed by the Hindu Law and not liable to be changed by the appoint¬ 
ment made by Government. Oo behalf of the Crown the Collector 
pleaded among other matters that the estate was an unsettled palayam, 
that the right to nominate a successor bo the former palayagar was vested 
in the Government, that in the exercise of his right, the Government 
granted the palayam to the late palayagar’s brother, and that the 
grant being an act of State was not liable to be impugned in any Municipal 
Court. The matter in contest in that case was mainly the character 
of the tenure as heritable property though with this difference, viz., 
that the contest was then between the Crown and the heir at law, and 
that there was an express appointment made by Government to divert 
the estate from the ordinary course of descent, whereas in the case 
before us. the Crown did nob at all interfere with the ordinary course of 
succession and the contest is bseween a person claiming under a Hindu 
widow and her husband’s reversioner. 

After considering the history of the palayam tenures in this Presi¬ 
dency and the distinction between thepalayams which were permanently 
settled under Regulation XXV of 1802 and those which were not brought 
under the permanent settlemenb. the Judicial Committee observed that a 
palayam might be hereditary though it was not permanently settled, and 
that the existence of a prooriebary estate in such palayam and the tenure 
on which it is held are questions of fact which ought to be judicially deter¬ 
mined in each case by legal evidence. There is thus no doubb that we 
[6] cannot support the cootenbioii that because the palayam now in dis- 
oute was an unsettled palayam when the late palayagar died, there vvas do 
heritable property in it. Again, it may well be that when the Crown does 
not step in and supersede the lieir at law, the tenure is an ancestral estate 
as between that heir and the reversioner though not as between them and 
the Crown. In Stree Rnjah Yanuviuh: Venka7ja7na v. Stree Rajah Yanumitla 
Boochia Va^ikondora (1), the Privy Council considered what circumstances 
would support a plea of self-acquisition in regard bo an estate originally 
granted by Government. They held that unless there was a coofiscation 
of the antecedent estate and a fresh grant by a person competent to con¬ 
fer a legal title, the new occupant must be considered to take the estate, 
not as self-acquisition, but in conbinuation of the former title. Considerable 
stress was next laid on the words in the inam title-deed-C, “ Confirmed to 
you in freehold or as your absolute property, &c.” In construing those 
words, regard must be had to the other parts of the document and to the 
parties between whom they were intended to have operation. The docu¬ 
ment commences with the words, ‘‘On behalf of the Governor in Council 
of Madras, I acknowledge your title to the mokhasa village of Chittetivar 
palayam.” What was then the title which was acknowledged as the basis 
of enfranchisement ? Was it nob Kannamma’s title as the widow of the 
late palayagar or the descendant of the original grantee of an ancient 
palayam ? If it was, is not the enfranchisemeot in the nature of a mere 
accretion to what was undoubtedly an ancestral and hereditary tenure? 
Nor is there reason to doubb that the words were intended to be operitive 
only as between the Crown and the inamdar and not as between the latter 
and his heir. In Chernkuri Venkanna v. Mantravathi Lakskmi Narayana 
Sastrulu (2), it was decided that the enfranchisement of a personal inam 
was no bar to an enquiry into the title to that inam and that the title-deed 


(1) 13 M.I.A. 333. 


(2) 2 M.H.O.R. 327. 
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granted by the Tnam Commissiooer might be set aside by Civil Courts 
■without prejudice to its effect as enfranchisement of the inam tenure. 
It was only provided by Section 2 of Madras Act IV of i862 “ that the 
title-deed issued by the Inam Commissioner shall be deemed suflicient 
proof of the enfranchisement of land previously held on inam tenure, ” 
while Section 1 abolished the special jurisdiction vested [7] in the 
Governor in Council by Section 2, Regulation IV of 1831, and revived 
the jurisdiction of the Civil Courts in regard to claims made to the inam. 
Although the palayam in this suit is described in document C as mokhasa 
and is as such in the nature of a service inam mentioned in Regulation 
VI of 1831, the legal effect of enfranchisement is the same as in the case 
of a personal inam. With reference to service inams, Madras Act 
IV of J866, Sections 1 and 2, enacted similar provisions, with the 
proviso contained in Section 3, viz., " No Court of Civil eJudicature 
■shall be competent to call into question decisions affecting any 
service inam which may have been already passed by Revenue officers 
acting under the provisions of Regulation VI of 1831 prior to the 
enfranchisement of such inam. There is then no foundation for 
the contention that the inam title-deed conferred a new title upon 
Kannamma or that the enfranchisement had a larger operation than 
as a release granted by the Crown in respect of its reversionary inte¬ 
rest and of the obligation of rendering service. Again, reliance was placed 
on Badav. Hussu Bhai (1). In that case the share which the plaintiff claim¬ 
ed had been transferred by tbe Collector prior to the enfranchisement to 
the office-bearer, defendant No. 1, under Regulation VI of 1831, and this 
Court held that the eafrancbisemenb did not revive a title which had al¬ 
ready become extinct. It was a decision with reference to the proviso 
contained in Section 3 of Madras Act IV of 1866 and there is no pretence 
in this case for saying that the Collector ever adjudicated in favor of 
Kannamma as against her daughter under Regulation VI of 1831. It is not 
clear whether the palayam in dispute was treated by Government as a 
service inam or as an unsettled palayam, but in either view of the case 
Kannamma acquired no new right of property under the inam title-deed. 
It has bean repeatedly held with reference to ancient palayams and zamin- 
daris brought under the permanent settlement that such settlement only 
changed a precarious tenure into permanent property and a varying assess¬ 
ment into a fixed demand and did nob otherwise alter the incidents of the 
estates either in regard to their mode of descent or partibility as evidenced 
by family usage. With reference to the decision of the Privy Council in 
the Marungapuri case, it is suggested by the pleader for the defendants 
Nos. 3 and 4 that we should [8] now direct an inquiry as to whether 
or not the palayam iu dispute was treated by Government prior to 
1860 as a proprietary estate. We are unable to accede to this 
suggestion, for the question of self-acquisition did not at all arise 
on the pleading. Though there was a distinct averment in the plaint 
that the palayam was an ancestral estate, yet none of the appellants 
traversed it either in their written statements or at the first hearing. 
On the other hand, they justified the alienations and went to trial in 
regard to the question of justification. Though we may perhaps 
consider in appeal any question of law arising from facts which are 
either admitted or undisputed, we cannot allow without any satisfactory 
reason new questions of fact to be raised for the first time in appeal. 
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Again, the petitions of appeal contain no ground of objection 'which speci¬ 
fically raises the question of self-acquisition, and it is extremely doubtful 
whether the contention is even open to the appellants under Section 542 
of the Code of Civil Procedure. Further, the learned pleader for defend¬ 
ants Nos. 3 and 4 does not state on what specific facts he grounds his 
application for further enquiry and on what occasions the Crown interfered 
with the hereditary descent of the palayam, and it is difi&cult to resist 
the impression that the question is probably started for the first time at 
the hearing of tl'.e appeals as a matter of speculative reasoning. We have 
therefore no hesi’ation in overruling the cooteution that the palayam was 
Kannamnia’s self-acquisition as frivolous. 

This being so, she succeeded to the palayam as her husband’s heir 
and took in it bub a Hindu widow’s estate. In this view, the evidence 
which relates to her position in life, to the income at her disposal and to 
the mode in which she managed the estate is common to all the appeals. 

(After disposing of the other questions in the appeals, the judgment 
proceeded as follows):— 

It only remains for us to dispose of the memoranduna of objections. 
As observed by the Judge plaintiff No. 2 is not the next reversioner and 
the general rule undoubtedly is that no declaratory suit can be maintain¬ 
ed when there is no existing interest to protect as contradistinguished 
from a mere possibility or contingency. 

It was held, however, in the Sivaganqa case (l) that, like the widow, 
the daughter takes under the Mitakshara Law but a [9] qualified 
heritage, and that, though for the time being she represents the inheritance^ 
her succession is but a case of interposition bf^tween the l«st full male 
owner and his nearest male sapinda. The two plaintiffs in the suit before 
us would represent together full ownership, and in one sense, the position 
of plaintiff No. 2 is similar to that of a person who in terms of the English 
Law has a vested remainder subject bo two pro-existing life estates. 
Adverting to such a case arising under a will left by the last male holder, 
the Privy Council observed in Anant Bahadur Sing v. Thakurain Baghu- 
nath Kncr (2) that the remainderman was entitled bo maintain a declara¬ 
tory suit under the Specific Relief Act. We do nob' now consider it necessary 
to decide whether, in the absence of collusion between the plaintiff No. 1 
and the alienees, the plaintiff No. 2 would be entitled to maintain a 
separate suit, and it is sufficient to say that we see no objection to his 
joining in this suit as a co-plaintiff. 

Furthermore, none of the appellants seriously resists the claim of 
plaintiff No. 2 to intervene as a co-plaintiff. 

On these grounds, we allow the memorandum of objections. 

The result is, that Appeals 8, 9, 19 and 25 of 1885 are dismissed with 
costs and that the objections of plaintiff No. 2 are allowed, but, under tbo 
circumstances, without costs. 


(1) 3 M. 290 (331). 


(2) 9 I.A. 41. 
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Before Mr. Justice Brandt and Mr. Justice Parker. Appel- 

- LATE 

Nilakandan {Plaintiff), Appellant v. Madhavan and others Civil. 

(Defendants), Bespoyidents. '' [oth April and 30bh August 1886.] 


Malabar Law-'Brahinaiis~ Nambudris—Mima(ls—IIind}i Law, Jioiv far applicable — 
Liability of soisfor father's debt in Hindu Law not applicable. 

The principle of Hindu Law. which imposes a duty on a son to pay bis father’s 

debt, contracted for purposes neither illegal nor immoral, is not applicable to the 

MaUbar Brahmaos called Nambudris and Mussads. 

[R.. 15 M. 333 (335).] 

In suit No. 401 of 1883, on the file of the District Munsif of Ernad, 
[10] Nilakandan Nambudri sued Madhavan Mussad for specific perfor¬ 
mance of a contract to sell portion of his illam (family house). 

The defendant admitted the claim and plaintiff got a decree. 

The execution of that decree was resisted by the judgment-debtor’s 
wife, Nangunili Manyamma, and the decree-holder’s petition against her 
obstruction was registered as a suit under Section 311 of the Code of 
Civil Procedure, the minor sons of Madhavan being made defendants 
Nos. 1 and 2 along with their mother who was defendant No. 3. 

The Munsif found that the debt (Rs. 68) for which Madhavan con¬ 
tracted bo sell part of the family house was incurred for purposes binding 
on the defendants, and held that plaintiff was entitled to a decree. He 
decreed that defendant No. 3 should pay the debt and all costs of suit 
within a month, and that in case of default the portion of the house 
sued for should be surrendered to plaintiff. 

On appeal the Subordinate Judge reversed this decree, holding that 
the decree in suit No. 401 of 1883 was not binding on the defendants 
and, if examinable, was not one which should have been passed. 

The plaintiff having died, bis representative, Vishnu Nambudri, 
appealed on tbe ground, inter alia, that the parties being Mussads were 
governed by Hindu Law and, therefore, defendants could not contest the 
decree against Madhavan, except on the ground that the debt which led 
to the decree was illegal or immoral. 

Sankara Menon, for appellant. 

Sankaran Nayar. for respondents. 

The Court (Barndt and Praker JJ.) delivered the following 

JUDGMENT. 

We consider it is necessary to ask for a finding, on such evidence as 
the parties may properly adduce, whether the family to which the res¬ 
pondents belong is governed by the ordinary Hindu Law or by the 
Marumakkatayum Law, or by a combination of the two systems of law, 
and if so, in what respects the law as affecting the liability of the defend¬ 
ants in this case by which they are customarily bound differs from the 
ordinary Hindu Law. 

Pindings to be returneii within three months from date of the 
re-opening of the Lower Court, when ten days will be allowed for filing 
objections. 

* Second Appoal 784 of 1885. 
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[II] Costs to abide the result. 

In compliance with the above order, the Subordinate Judge submitted 
the following 

Finding :—“I am directed to submit a finding, on such evidence as 
the parties may adduce, ‘whether the family to which the respondents 
belong is governed by the ordinary Hindu Law or by the Mammak- 
katayam Law or by a combination of the two systems of law. and if so, 
in what respects the law as affecting the liability of the defendants in this 
case by which they are customarily bound differs from the ordinary 
Hindu Law.’ 

No evidence has been adduced by either party in this case. 

The respondents (defendants) are Mussads, a class of Nambudris or 
Malabar Brahmans. 

Usages of the Nambudris differ on some important points from those 
of Brahmans in other provinces. The prominent variations are detailed 
in Vishmi v. Krishnan (1;. 

Their customs in the management and assignment of property do 
not differ from the customs of the Nayars. Impartibility is the rule, and 
the eldest member is the manager. The eldest member in a Nambudri 
lamiiy, like the eldest member in a Nayar family, is called the karnavan, 
Namhiatan Nambudri v. Nambiatan Nambudri (*2). Tbe management does 
not descend from father to son, but invariably devolves on the senior male 
member however remotely connected, even though tbe deceased manager 
may have left adult sons competent to enter upon the management. The 
only difference between a Nambudri illam and a Nayar tarwad is, that in 
the former the offspring of the marriage and the married woman become 
members of the husband's illam, while the children of a Nayar woman 
become members of her own tarwad. Tbe self-acquired property left un¬ 
disposed of by a deceased junior male member does not descend to his son, 
but, following the custom of the Nayar tarwad, it lapses to the illam. 

It is worthy of remark that one of the earliest decisions of the 
High Court which established the rule that a decree obtained against the 
karnavan is not binding on ihe family unless members had notice under 
Section 30 of the Ci*'ii Procedure Code, or were parties to the suit, was 
passed in a case in which the parties were Nambudris, Vasudeva v. 
^arayana (3). Mr. Justice Kernan [121 observed in that suit: ’ on his own 
statement he is a member of a Nambudri Brahman illam in Malabar, and 
prima facie he is governed by Malabar Law and not by the ordinary Hindu 
Law.’ 

I am not aware of any decision, and the vakil of the plaintiff has not 
been able to refer me to any, in which it has been held tbat Nambudris are 
governed by the ordinary Hindu Law in respect of the management and 
alienation of their family property. 

There is nothing to show that the Nambudris who do not follow the 
Hindu Law in the management and alienation of their property are govern¬ 
ed by the principle of the Hindu Law, imposing on the son the religious 
obligation of paying his father’s debts, even though contracted without 
necessity, and by the logical extension of that principle laid down in 
Girdharee Lall v. Kantoo Lall (4) that the father is entitled to sell the 
family property in order to pay off such debts. 

The decision of the Privy Council cannot be carried beyond the 
circumstances upon which it was based. Under tbe Hindu Law, the father 

(1) 7 M. 3 (15). (2| 2 M.H.C.R. 110. (3) 6 M. 121. (4) 14 B.L.R. 137. 
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has a share in family properfcy which may be severed by parfcition and 
which descends on his death to his sons. The obligation of the sous to 
discharge the father’s debts is incidental to the heritage. For discharge 
of debts other than debts incurred for immoral purposes, the interest of 
the son in the family property may be sold. But among Nambudris, 
neither the father nor toe son has any definite share in family property 
which may be made available for the father's debt. The property is joint 
and indivisible and belongs to the whole family. The family in the 
present suit consists of the fa»^her, his two sons and their mobJter ; and 
the three latter, according to the decision of the High Court in Vasudeva 
V. Narayana (1), are not bound by a decree against the former to which 
they were not parties. 

“ My finding is that the family to which defendants belong is governed 
by a combination of Hindu Law and Marumakkatayam Law, and that, in 
respect of the liability of the sons for a decree against the father, the law 
as affecting Mussads differs from f.he ordinary Hindu Law.’' 

On the 30th August the Courc delivered the following 

JUDGMENT. 

The finding being in favour of the respondents, and no objection having 
been takec, the appeal is dismissed with costs. 


10 M. 13 = 2 Weir 633 

[13] APPELLATE CBIMINAL. 
Before Mr. Justice Brandt. 


Rangamma V, Muhammad Ali.* [I5th September. 1886.] 

Criminal Procedure Code, Section 488. 

Wh«re a,Q application i.-; mide to a Magistrate to enforce an order for main¬ 
tenance, passed under Section 488 of the Code of Criminal Procedure, such Magi.s- 
trate is nos bound to euforce the order if Jhe defendant nroves that the claim 
for maintenance h'ts been released. 

[R., 25 A. 166 I166) = 22 A.W.N. (1902) 224.] 

On the Ist of December 1885 Muhammad Ali was ordered by 
C. Ramachandrayyar, a Presidency Magistrate, to pay Es. 5 a month to 
Eangamma, for the maintenance of three illegitimate children. 

On the 14th of July 1886 Muhammad Ali applied to the same 
Magistrate to cancel this order, on the ground that oq the 16th January 
1886 he had paid Rs. 60 to Rangamma and obtained a release from her 
by which she agreed to claim no more maintenance from him. The 
Magistrate held that the case did nob fall under Section 489 of the Code 
of Criminal Procedure and that the proper course for Muhammad Ali 
was bo plead the release if Rangamma moved the Court to enforce the 
order. 

On the 26th July Rangamma complained to the Acting Chief Presi¬ 
dency Magistrate ("W. M. Scharlieb) against Muhammad Ali for neglecting 
to pay Rs. 5 as ordered on the Ist December 1885. 

The Magistrate ordered payment forthwith and costs. 

Against this order Muhammad Ali presented a petition to the High 
Court. 

* Criminal Bevision Gaae 437 of 1886. 

(1) 6 M. 121. 
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1886 In forwarding the record, the Acting Chief Presidency Magistrate 

Sep. 15. remarked that the proceedings held by him were the eoforcement of a 
previous order, and that if Muhammad Ali felt aggrieved by the order for 
Appel- maintenance, he ought to have asked [14] the High Court to set it aside, 
LATE or to have applied under Section 489, and that he had made no such 
Criminal, application. 

— Dwihill, for Muhammad Ali. 

10 M. 13— Qourt (Brandt, J.) delivered the following 

2 Weir 635. 


JUDGMENT. 


The Code of Criminal Procedure contains no express provision for 
cancelling an order for maintenance in circumstances such as those here 
represented, but if ic be true that the woman received a lump sum of 
money in satisfaction of all claims for maintenance for herself and the 
illegitimate children of herself and the petitioner, a Magistrate would 
clearly not only be justified in refusing to enforce the order for mainte¬ 
nance but would be wrong in enforcing it; of course I know nothing as 
to the truth or untruth of the petitioner’s allegations. If the woman 
accepted the money said to have been paid in satisfaction of all claims, 
including a claim on account of the infant in arms, the youngest child, 
then the woman will have no right to an allowance for this child either; 
but if this is not so, and the rest of the arrangement is proved as alleged 
by the petitioner, the allowance should be reduced, as provided in Section 
489, Criminal Procedure Code, so as to secure the maintenance of the 
infant child only. 

The order of the Chief Magistrate is set aside, and he is directed to 
dispose of the petitioner’s application in due course of law. The Chief 
Magistrate is in error in thinking that the petitioner did not apply to have 
the order originally granted reconsidered ; such aoplication was made to 
the Presidency Magistrate, Mr. Kamachandrayyar, and an order was 
passed by that Magistrate that it might be considered when and if the 
woman again applied to enforce the maintenance order. 


to M. 15 (P.C.). 

[15] PRIVY COUNCIL. 

Present: 

Lord Watson, Lord Hobhouse, Sir Barnes Peacock, and 

Sir Bichard Couch. 

[On appeal from the High Court of Madras.] 


Venkatadri Appa Ratj (Plaintiff) v. Peda Venkayamma 
and others (Defendants), [7th July, 1886.] 

Attempt to control the descent of property—"Res judicata. 

Two brothers having divided their family estate, each took a share consisting 
of villages which they held separately, agreeing in the instrument of partition 
that “the villages of the shares of both of us should in future descend only to the 
SODS and grandsons, and so on of us both, but must not go to any others.” 

On the death of one brother leaving a widow and daughters, the widow obtained 
possession of the villages whioh formed her husband’s share, and a suit brought 
against her by the other brother to recover them was dismissed on the ground 
chat the divided shares descended according to law. The widow then transferred 
the villages to her elder daughter, whose right to the possession, as against the 
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brother, was declared in the pceseot sait on the ground that, as between the 

widow and the brother, the question of the widow’s title was res judicata. 

Appeal from a decree (266h February 1884) of the High Court, affirm¬ 
ing a decree (16th March 1883) of the District Judge of Godavari. 

About the year 1835, the brothers Simhadri and Venkatadri, Rajas 
belonging to the Nuzvid family, received from their elder brothers, the 
zamindars of Nidadavole and Nuzvid, respectively, a grant of certain 
villages in the Godavari district by way of permanent and heritable main¬ 
tenance. On the 7th August 1846, the two brothers entered into an 
Sirrangement for the separate holding of the^e villages by them, each taking 
his separate share and agreeing in a samakhya or partition deed of that 
date to the following edect;—As both of us are born of the same mother, 
the villages of the shares of both of us should in future descend only to 
the sons and grandsons, and so on, of us both, but must not go to any 
others.” An entry in accordance with the above was made in the 
■coUectorate books and the separation was carried out. 

Simhadri died in November 1861, Venkatadri surviving him, and left 
a widow, Sithaya. and two daughters; and the widow [16] obtained 
possession of the villages which had been allotted to her husband. These, 
by suit in 1863, Venkatadri sought to recover from her, alleging that he 
had been joint with his late brother, and that, by usage from time 
immemorial in the family, women did not inherit. This suit was dismissed, 
the Court holding that the deed of 1846 was an ordinary partition deed in 
its effect and that the alleged special custom was not proved. This decree 
was affirmed by the High Courb. 

By an instrument executed on the 24th April 1880, Sithaya transferred 
all the villages in her possession, as above stated, to her elder daughter, 
Peda Venkayamma, the first respondent, in consideration of her assuming 
the management thereof and discharging all the debts payable by her 
mother, including R-^. 20,000 stated in the document to be due to the elder 
daughter, whose sister, in the event of her death, was to succeed her, the 
issue of the younger daughter taking ultimately. 

Venkatadri ooposed the entry of this transfer in the coUectorate books 
and Peda Venkayamma, accordingly, brought against him the present 
suit to obtain a declaration of her right to possession of the villages. He 
contended that the alienation by Sithaya was inoperative in consequence 
of the effect of the agreement of 1846 between himself and his deceased 
brother ; also that it was contrary to the custom of the family that 
females should hold the family estate 

The District Judge held that effect should be given to the transfer 
made in 1880 by Sithaya. The questions whether or not the estate was 
stiff family estate, and whether or not the brothers were divided, and 
whether there was any agreement or custom of tbe family debarring 
females from inheriting, had been directly and substantially in issue in 
the suit decided in 1863. The questions raised had, in the Judge’s 
opinion, been decided, and be decreed the suit in the plaintiff’s favour. 

On appeal to the High Court, this decree was affirmed by a Divi¬ 
sional Bench (MottusamI AyvaR and HutcHINS, JJ.), whose judgment 
was as follows :— 

“ Only two points have been urged by the Advocate-General in 
support of this appeal—(i) that the question whether female heirs can 
come in is not res judicata ; and (2) that tbe suit for a declaration is not 
maintainable. Upon the latter point there cannot be any doubt. The 
deolaration is necessary to enable the [17] plaintiff to go to the 
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Coliecto,- for consequential relief, aed it has been rendered neoessarv by 
midefn r P opposing the apnlioation which she formerly 

"round The S' ^^PPoal be sustained upon the other 

tide Sn Jn same question was clearly decided in the former suit between 
■ tiis appellant and the widow, the defendant No. 1. The widow then 

"'ere not so, her daughter, the 
piesent plamtilf, is at present claiming under her. 

We dismiss the anneal witli cosrs,” 

On this appeal Mr. JD. ]\2oi/ne, appeared for the anneUant. 

\r^' '7‘n Johnstone, for the respondents. 

1 Hppellaot, after adverting to some other 

points beaung on the question how far the decision of 1863 was conclu- 

was ZenfTth^ t ®^°Sested that the transfer of 1880 

he estate TW attempted tn control the descent of 

a f«m r. u ^ the part of 

a fem.de. whose estate was but a limited one, the estate of a widow This 

question, however, had not been raised below. 

JUDGMENT. 

Their Lordships, in the result, without calling upon counsel for the 
respondents, dismissed the appeal with costs. 

Apneal dismissed. 

Solicitor for the appellaut: li.T. Tasker. 

Solicitors for the respondent: T.L. Wilson .£- Co. 


lu m. 17 = 11 Ind. Jur. 18. 

APPELIiATE CIVIL. 

Before Mr. Justice Brandt and Mr. Justice Parker. 

VBNKATRAMANNA(Pfaini/^-;, Appellant V. VlEAMMA AND OTHERS 
{Defendants), Respondents.'’ [6th and 8th September, ISsI] 

subsequently pUading hi, oun 

sSS!SS&;=“-" "“• 

Held, that it was not open to B to raise this plea 

"■'SiSSISS»SS-S5-™"si'i 

of Gudd!n»\'' Actiog District Judge 

of Nandalut i^ISt 313 of isir 

Subb!dut‘Lovrc™rta7u' 

execu\^orof whioh obtained a decree against Viramma. in 

execut on of which he alleged the land was delivered to him in 1873 

and to Subb aduw ho refused to give up possession in 1881. Viramma 


• Second Appeal A18 of 1886. 
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pleaded fchafc the decree in suit 283 of 1869 and the sale deed on which it 
was baaed were collusive, intended to protect the land against her 
creditors not to transfer it to plaintiff, and that the land had been in her 
possession throughout. 

She also alleged that she had let the land to the other defendants. 

The Munsif found that it was not proved by Viramma that the sale 
deed or the former suit were collusive. 

He found that the land had been in plaintiffs possession after the 
execution of the decree, but that it was uot proved that defendants 
Nos. 2 and 3 were tenants of plaintiff. 

The claim was decreed. 

Defendants appealed. 

The District Judge found that the former suit was collusive, that no 
valid delivery took place in execution thereof, and that defendant No. 1 
had been in possession since the date of that suit. 

The suit was dismissed. 

Plaintiff appealed on the following grounds :— 

I. As between the plaintiff and defendant No. 1 the process of 
delivery in execution of the decree in Original Suit No. 283 
of 1869 transferred possession from the defendant to the 
plaintiff; and the defendant No. 1 and defendants Nos. 2 and 
3 who claim under him are precluded from contending that 
there was only a symbolical delivery of possession and that 
such possession as defendant No. 1 had was not transferred to 
plaintiff. 

[19] II. Whether the process of delivery purported to be under 
Section 223 or Section 224 of Act VIII of 1859 is immaterial 
as between the parties to the said suit and such delivery 
cannot affect the rights of third parties or the tenants if any 
having a right of occupancy. 

III. That defendants Nos. 2 and 3 are estopped from denying the 
title and possession of the plaintiff on the dates of the rental 
agreement executed by defendant No. 3 and the father of 
defendant No. 2 in favour of the plaintiff whether or not rents 
were paid under those agreements. 

IV. Defendant No. 1 who was defendant in Original Suit No. 283 of 
1869 cannot be permitted to plead that the decree in the said 
suit was obtained by the plaintiff in collusion with her. 

V. The decree in Original Suit No. 283 of 1869, dated 22nd April 
1870, is in force, and even assuming that it can be set aside by 
a party alleging that it was obtained in collusion with him, the 
period of limitation of three years for setting aside such a 
decree has long ago expired. 

Bhashyam Ayyangar, for appellant. 

Aiumdacharlu, for respondents. 

The Court {Brandt and Parker, JJ.) delivered the following 
judgments:— 

JUDGMENTS. 

Beandt, J. —The Distrit Judge finds that there was such delivery of 
possession as the case admitted of, viz., symbolical delivery by proclama¬ 
tion, the land being in the occupation of tenants ; and such delivery is in 
the oricumstances as effectual to effect transfer of possession as physical 
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delivery, and the suit is brought within twevle years from the date of suoh 
delivery. 

Tt is admitted then that the decree of the Lower Appellate Court 
cannot be supported, except upon the ground that there was in fact no 
sale by defendant No. 1 to the appellant, and that the suit and decree in 
and by which the land was adjudged to the appellant can be, and should 
be treated as a nullity, the sale having been, as it is found by the Lower 
Appellate Court, a merely colourable transaction intended to screen the 
land from the pretended vendor’s creditors. It is suggested that the 
rule observed in cases in which plaintiff and defendant are in pari 
delicto, should be observed in this case also, mz,, that the position 
[20] of the defendant is the better, and that the Court will not assist a 
plaintiff in such case. But the contention of the learned vakil for the 
plaintiff is correct, viz., that where there is a decree which the defendant 
has takon no steps to have set aside on the ground of fraud or otherwise, 
the decree, although it was the result of fraud and collusion between the 
parties, will not be set aside, nor treated as a nullity when no injury to 
third parties will ensue. The subject is dealt with in Ahmedbhoy Hubibhoy 
v. Casswnbhoy (.1), and, on the authorities therein cited, I consider rightly 
dealt with. I may add that there is also considerable force in the argu¬ 
ment that as defendant No. 1 would not be in time with a suit to set aside 
the decree on the ground of fraud, so it is not open to her now to set up 
this plea ; but the case may be disposed of irrespective of this, and on the 
broad ground above stated I am of opinion that the decree of the Lower 
Appellate Court should be set aside, and that of the Court of First Instance 
restored, and the appellant should have costs of this appeal and in the 
Lower Appellate Court. 

Parker, J.—Although when a contract or deed is made for an illegal 
or immoral purpose a defendant against whom it is sought to be enforced 
may—not for his own sake but on grounds of general policy (per Lord 
Mansfield in Holman v. Johnson{% and LuckmidasEhvnji v. Mulji Canji (3) 
—show the turpitude of both himself and the plaintiff, it is otherwise 
when a decree has been obtained by the fraud and collusion of both the 
parties. In such case it is binding upon both, Ahmedbhoy Hubibhoy v. 
Cassumbhoij (l) and Pnidham v. Phillips (4). It is not therefore open to 
defendant No. 1 to plead the collusion of herself and plaintiff in. obtaining 
the decree in Suit No. 283 of 1869. 

And, as between them the formal transfer of possession carried out 
by the Court is conclusive, it makes no difference whether the transfer was 
under Section 223 or 224 of the Code of Civil Procedure, Juggabundhu 
Mukerjee v. Ram Ghunder By sack (5) and Lokessar Koer v. Purgun Boy (6). 

The suit is within twelve vears of the transfer and cannot be barred. 

[21] The decree of the Lower Appellate Court should be reversed and 
that of the District Munsif restored, and the respondent must bear the 
appellant’s costs in this and in the Lower Appellate Court. 


(2) 1 Cowper 343. 
(5> 5 C. 584. 
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APPELLATE CRIMINAL. 

Before Mr. Jmtice Parker. 

Gregory V. Vadakasi Kangani.* [28fch September, 1886.) 

Act XIII of Jurisdiction—Brench of contract to labour in foreign territory. 

V having received an advance oi money from G, contracted to labour for him 

in foreign territory. Having broken the contract V was prosecuted under Act 

XIII of 1859, ordered to repay, and sentenced to imprisonment in default: 

Held, that the order was illegal. 

[R 110c. I>.J. 380 (38l)=6 Ind.Cas. 618=12P.R. 1910 (Or.) = 185 P.L.B. 1910 (Or.) 

= 18 P.W R. ]910(Cr.) ] 

Case referred to the High Court by S. H. Wynne, Acting District 
Magistrate of Tinnevelly, in Calendar Case No. 10 of 1886 on the file of 
the Second-class Magistrate of Tenkasi. 

The facts were stated as follows :— 

“The magistrate has directed a man to pay up a sum under the tCon- 
tract Act XIII of 1859, and, in default, ordered him to be kept in 
rigorous imprisonment for one month, which sentence has been under¬ 
gone. 

“ The contract was for work in Travancore territory. This is beyond 
the limits of British India, and the Act does not apply, though the 
contract was made in British territory (High Court Proceedings, 15th 
December 1876, No. 2940). ” 

Counsel were not instructed. 

The Court (PARKER, J.) delivered the following 

JUDGMENT. 

The defendant was prosecuted under the Breach of Contract Act XIII 
of 1859, and was ordered to repay tlie money advanced. It is not stated 
whether the contract was made in British territory, but the work was to 
be performed in foreign territory. 

The case is similar to that on which the High Court Proceedings of 
16ch December 1876, No 2940, were passed, in which case it was shown 
that the contract was made in British territory. It was then held that 
such an order was ultra vires. 

The order of the Second-class Magistrate must be set aside. 


* OrimiDal Revision Case 307 of 1886. 

£t It ie WcFikmea’s Breach of Contract Act.—ED.] 
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[22] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Parker. 

NahAVANA Namhi [Decree-holder], Appellant v. Pappi Brahmani 
AND .\nother [Judoment-debtor’s Representatives), Respondents.* 

[SOth and 30th August, 1886.] 

Jji.nitaiion Act. Scluuhile IT, 179, n^—Decree—Execution —Attachment set 

aside — 2'itiie occupied in siiiwj to declare property liable to attachment not excluded 
from computation. 

An wpplicafion for oxecution of a decree having been made in 1890, certaio 
land Whs attached as being the property of the judgment-debtor (deceased). His 
ohildrou thereupon claimed the land and the attachment was raised. Upon this, 
tlie judgment-creditor sued to e-^tablish bis right t.o sail the Uad in execution, 
and obtained a decree in 1982. which was confirmed on appeal in 1883 In 1885, 
the judgmcnt-cre.iitor again applied for attachment and sale of the same land; 

Hrll ihit the applic.ation 'vasbarrjd by limitation— Paras Ram v. Gardner, 
T.L.R , 1 All., 355. dissented from. 

[Overruled, 28 M. 50 (53) = 14 M.L.J. -110 (F.B.) ; R., 26 M. 780 (783); 7 Ind. Gas. 
88 G (888i : 4 L B.R. 83 = 14 Bur.L.R. 323 ; D,. 21 M. 261 (263).] 

Appeal against an order of H. J. Stokes, Acting District Judge of 
South Malabar, reversing an order of the District Munsif of Chowgat in 
execution of the decree in Suit 132 of 1877. 

In Suit No. 132 of 1877, the decree-holder, Thengil Narayana Nambi, 
applied for execution, on the 19oh Juno 1880, by attachment of certain 
land, the property of the decease! judgment-debtor, Undadi Vasu Nambi. 
After atrachment his daughter Pappi Brahmani and two others presented 
claim petitions, and the attachment was withdrawn. The decree-holder 
then inst-ituled Suit No. 383 of 1882 on 10th July against the claimants, 
and on the 13th September the Court decreed that the property which 
had been attached was liable to be sold in satisfaction of the decree. 

[23] On appeal, that decree was confirmed on the 16th June 1883. 

On the 28Lh July 1881 suit No. 132 of 1877 was struck off the file. 

On Gth July 1885, the decree-holder applied foi execution of the 
decree in suit No. 132 of 1877 by attachment and sale of the property 
previously attached. 

The Munsif granted the application, but the District Court reversed 
his order on appeal, dismissing the aoplication as barred by limitation. 

The decree-holder appealed to the High Court on the ground, inter 
alia, that limitation began to run from 16th June 1883 when suit No. 383 
of 1882 was decided on appeal. 

Ananta7i Nayar, for appellant. 

Sankaran Nayar, for respondents. 

The Court (Collins, C.J., and Parker. J.) delivered the following 

JUDGMENT. 

The first application to execute the decree was made on 19th June 
1880. An objection petition was put in on 9th February 1881 and allow¬ 
ed on 11th July 1881. On 10th July 1882 the decree-holder brought a 
suit to have it declared that the property was liable to bis attachment, 
.and gob a decree in his favour on the 13th September 1882. On appe^, 

* Appeal against Appellate Order 36 of 1885. 
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that decree was confirmed oq 16th June 1883. The nreaenb application, 
which is to attach the same property, was put in on 6th July 1885. 

The District Munaif, following the Full Bench Hecision in Paras Ram 
V. GtxrdnBT (l), bold bb&t tb© application was not barred, since it was in 
effect an application to revive the previous applicition and was brought 
within three years of the da^e of the declaratory decree in plaintiff’s 
favour. 

On appeal, the District Judge held the aoplication was barred, since 
the extension of time—if the decree-holder was entitled to any at all— 
could not exceed tue time actaallv taken up in prosecuting the suit. He 
refused to follow the .Allahabad Higu Gourr. in reckoning a new period of 
three years from the date of the decree in tlie declaratory suit. 

The decisions referred to by the District Munsif [Ramsoonder Sandyal 
V. Gopessur Mostofee (2), Erishnaji v. A7iandrav (3)] which he refused to 
follow, do not really apply to such a case as this, since in the one case 
the second application whs to attach other [24] lands than those 
at first attached, and in the second to arrest the judgment-debtor. They 
were, therefore, fresh applications and could not be regarded as reviving 
previous ones. 

In Virasami v. Athi (4), the question was discussed. In that case 
the fresh application was also to arrest the debtor, and was therefore 
held to he barred, but the Court (Turner, 0. J., and Brandt, J.) intimated 
that, could the subsequent application have been regarded as a continu¬ 
ance of the former proceedings suspended, by a step necessary to give 
effect to them, it would have followed Paras Ram v. Gardner (i). 

This remark, however, is not authoritative, since the question did 
not arise in that appeal, and the cases Krishna Chetty v. Rami Chetiy (5) 
and Mahalahshmi Ammalv. Dakshmi Ammal (6) were not brought to the 
notice of the Court. In appeal against appellate order N.-?. 47 of 1883 

(not reported) in which they were quoted, this Court has taken a different 
view. 

These two rulings were given under the Limitation Act IX of 1871, 
Article 167; and in both of them the decrea-holder applied a second time 
to attach the same property, \yhicli had been released on an objection 
petition and the liability of wiiich to his decree had been established by 
a regular suit. In both these cases, it was held that the time must run 
from the date of the first application, and that the time during which the 
judgment-cr^itoc was prosecuting another suit to remove obstacles to the 
execution of his decree could not be deducted. These cases are in conflict, 
therefore, with 1 All. 355, which was also a rulina under the Limitation 
Act of 1871. It will be observed that Pearson. J., dissented from the Full 
Bench ruling of the Allahabad Court and took the same view as Morgan, 
C.J., and Kindersley, J., in the Madras High Court. 

Article 179 of the present Limitatiou Act follows Article 167 of Act 
IX of 1871, in that it makes the time run from the date of the decree, or 
from the date of the last application to execute; and though it might appear 
reasonable and equitable to exclude from the computation of the period 
of limitation the time during which the suit was pending, such a course 
18 not authorized by the law. 

[28] The Allahabad High Court in Basant Lai v. Ratal Bibi (7) held 
th^n application of this nature ought tb be considered as one for the 


fl) 1 A. 365. 

(5) 8 M.H.U.E. 99. 


(2) 3 0. 716. (3) 7 B. 293. 

(6) 8&I.H.0.R. 105. 
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revival of former proceedings after removal of tbe injunction, and that 
Article 178 of the Limitation Act 1877 (rather than Article 179) was 
applicable to it; but, with all respect, we cannot agree with the learned 
Judges in that conclusion. In the first place, the application in that 
case was to attach other property than that in respect of which the 
execution of the decree had been stayed ; and, secondly. Article 178 only 
applies to applications for which no period of limitation is provided 
elsewhere in tbe schedule. But Article 179 clearly provides for all ap¬ 
plications for the execution of decrees or orders, and hence Article 178 will 
not, in our judgment, apply. 

The date of the last application in tbe present case was 19th June 
1880, and the decree is therefore barred. We must dismiss the appeal 
wuth costs. 


M. 2S«2 Weir 670. 

APPELLATE CKIMINAL. 

Before Mr. Justice Kernan and Mr. Justice Parker. 

VernedE, In re.''' i23rd September, 1886.] 

Criminal Procedure Code. Sfc/iou 517— Dispofial of stolen property^Cow stolen—Dis¬ 
posal of calf, not iH esse at time of theft, by Magistrate conric^iou of thief. 

R’s cow havifig been stolen, the after a lapse of a year and-a-half was 
convicted. Six months after tbo theft, V innocently purchased tbe cow, wbiob 
while in his possession bad a calf. Tbe magistrate, under Section 517 of the 
Code of Criminal Procedure, ordered that the cow and calf should be delivered 
up by V to R. ; 

fTeld that, as the calf was not even in embryo at the date of |tbe theft, the 
order to deliver up the calf was illegal. 

Case referred to the High Court by L. E. Burrows, District Magis¬ 
trate of Nilgiris. 

The case was stated as follows :—“ About a year and-a-half before 
the 3rd of February 1886, a cow was stolen from one Rangasami and 
was sold by the thief to Mr. A. Stonebouse, second witness in calendar 
case No. 53 of 1886, on the file of the second class Magistrate of Coonoor. 
After that, it changed hands several [26] times and at last was purchased 
by Mr. Vernede for Rs. 20. While in Mr. Vernede’s possession, which 
lasted about a year, it had a calf. In the calendar case above mentioned, 
one Michael was convicted of the theft of the cow, and the Magistrate 
passed an order that the cow and calf should bn handed over to Rangasami, 
and that if the fine imposed on Michael should be recovered, Rs. 20 
should be paid to Mr. Vernede as comnensation. This latter order was 
quashed by the High Court in proceedings, dated 7th April 1886, Criminal 
Revision Case No. 180 of 1886. 

The cow and the calf appear to have been taken back to Patti- 
kombi, in the Coimbatore District, by Mr. Vernede, who was most 
reluctant to part with them. The second-class Magistrate wrote to 
Mr. Vernede on 20th May 1886 that if he did not give up the cow and calf, 
he would report him to the District Magistrate for disobedience of his 
(Magistrate s) legal orders, adding ** I should be sorry to go to this 

extreme and would therefore advise you to handover the property without 
any delay.” 


Criminal Revision Case 431 of 1886. 
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'* Mr. Vernede now stftfces in his petition that the cow and calf were 
removed from his possession under i roiest on the Ist of June, and shows 
reasons for "his prayer that the order of the second-class Magistrate may 
be cancelled and the cow and calf returned to him. I think the calf at all 
events should not have been taken away from Mr. Vernede. It could 
not have been in existence, not even in embryonic existence, at the time 
the theft was committed and is not theiefore ‘ stolen i-roperty.’ 

*' I think the second-class Magistrate’s order should be modified by 
making it apply only to the cow.” 

Tiie acting Public Prosecutor (Mr. Potoell), appeared for the Crown. 

The Court (KEKNANand PaRKisK, JJ.) delivered the following 

JUDGMENT. 

The calf was not any par*, of the stolen property. It was not in fact 
in embryo'iic existenc-j when the theft took place. Therefore no order 
could be bo legally made to deliver up the calf. So much of the order as 
relates to the calf is quashed. The rest of the or.ier must stand. 


10 M. 27 (F.B.). 

[27] APPELLATE CIVIL-FULL BENCH. 

Before Sir Arthur J. H. Gollins, Kt., Chief Jxistice, and Mr. Justice 
Kernan, Mr. Justice Muttusami Ayyar, Mr. Justice Brandt 

and Mr. Justice Parker. 


Reference prom the Board op Revenue under s. 46 op the 
Indian Stamp Act, 1879.* [23rJ September, 1886.] 

Stamp Act, Schedule II, Clause 2 (a)—Agreement for or relating to the sale of goods. 

By »u aRreement in writing the vendor agreed to sell and the purchaser to buy 
certain salt lor a price to be paid at a fuiure date. Tae salt was to be at pur¬ 
chaser’s n-k from the date ol the ejcecutiou of the agreemeot, and, if not removed 
within a oertaio time, to rev<rt to aud become the property of the vendor : 

Held that this document was exempt from duty under Schedule II, Clause 2(a), 
of the Indian Stamp Act, 1679. ' 

This was a case stated for the opinion of the High Court by the 
Board of Revenue under Section 46 of the Indian Stamp Act, 1879, on 
the 2Ut May 1886. 

The proceedings which led to the reference were as follows 
On the 8th May 1886, the Collector of Madras (R. W. Barlow) 
forwauled to the Board of Revenue, undvr Section 45 of the Stamp Act, 
a document presented to him for adjudication of stamp duty under 
Section 30 of the Act by Messrs. Arbuthnot and Co. 

This document purponed to be an agreement to sell salt, the price 
to be paid one month after ^he execution of the agreement, and the salt 
to be at the risk of the purchaser upon the execution of the document; 
if the salt was not removed on the da'e stipulated, it was agreed it should 
revert to and become the property of the vendor. 

The Collector was of opinion that the document was a sale deed, and, 
as such, liable to stamp duty, while Messrs. Arbuthnot and Co. contended 
that it was exempt from duty as being simply an agreement for the sale 
of goods. 
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As the amount of stamp duty involved in the decision of this question 
was very large, the Board, while of opinion that the terms [28] of the 

exemption contained in Schedule II, 2 (a), covered the case, referred it for 
an authoritative ruling. 

The Acting Government Pleader (Mr. Powell), for the Board of 
Revenue. 

The Acting Advocate-General fMr. Shephard), for Arbuthnot and Co. 

It was contended by the Government Pleader that the document was 
really a sale of goods and therefore liahle to duty (under Article 21 of Sche¬ 
dule I) thouah it purported to be an agreement to sell, because it trans¬ 
ferred the property to the purchaser. 

Counsel for the other side was not called on to argue. 

JUDGMENT.: 

The judgment of the Court (Collins. O.J., Kernan. Mutttisami 
Ayyar, Brandt, and Parker. JJ.) was delivered by 

ooinion that the exemption in Schedule 
II, 2 (a), in Act No. I of 1879, covers the case. The instrument is not 
liable to stamp duty. 

Solicitors for Arbuthnot and Co.: Barclay & Morgan. 


1886 
Sep. 2.S. 

Full 

Bench. 

10 H 27 
(F.B.). 


10 M. 28 (P.B.). 

ORIGINAL JURISDICTION—FULL BENCH. 

Before Sir Arthur J. U. Collins, Kt., Chief Jmtice, Mr. Justice Kernan, 
Mr. Justice Muttusami Ayyar, Mr. Justice Brandt, and 

Mr. Justice Parker. 


Sullivan {Petitioner) v. Norton (Respondent).* 
[23rd August and 24th September, 1886.] 

Privilege of Counsel. 


civilly or orimioally lor 

words utcored n his office as adYocate# 

799=’9M.LJ. 217r2l9) = 6 MET 16' R 39 A 

MJj J. 363-4 M.L.T. 232 = 10 M.L.T. 489 (490' : 3 B^al. L.R 3 (6 and \5)' 
9 Bom.Tj.R. 1287 (138S) ; 9 lad. C-*s 509 '5101 • 3 L B R 265 l'^72\ • 11 M L T* 
416 (417)= 1912 M.W N. 476; D.. 2 L.B.R. 130 (133).] ' ’ 

r ‘f Section 10 of the Letters Patent tor the High 

Court at Madras. 

ttt..,?’® It®*'® judgment of the Court (Collins, O.J., 

^ ro^i Ayyar, Brandt, and Parker, .TJ.). 

L29J The Acting Advocate-General (Mr. Shephard) and Mr. Branson, 
for petitioner. 

Respondent in person. 


JUDGMENT. 

Collins, C.J. (Kernan, Muttusami Ayyar, and Parker, ,TJ., con- 
currmg). This is a petition of the Honorable Henry Edward Sullivan, 
benior Member of Council and a Member of the M<idras Civil Service, com¬ 
plaining of the c^ducb of Mr. Eardley Norton. Barrister-afc-Law and an 
Advocate of the High Court of Judicature, Madras. 


• Civil Miscellaneous Petition 12 of 1886. 
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The prayer of fche petition is as follows:— 

(1) That this Honorable Oourb will call upoa the said Bardley 

Norton to explain under what ciroumstances he applied for 
and obtained a subpoena against your petitioner and to justify 
the statements made by him upon such application. 

(2) That he may also be called upon to explain his conduct in 

making charges against your petitioner during the trial of the 
case of a grossly defamatory character in the absence of any 
evidence on the record to justify the same, 

(3) That this Honorable Court will pass such orders on this peti¬ 
tion and on the affidavit filed herewith as to your Lordships 
may seem fit and proper. 

(4) That the said Bardley Norton may be ordered to pay the costs 

of and incident to this petition and the order to be made 
thereon. 

Mr. Sullivan alleged in his affidavit accompinyiug the petition that 
he had been subpoenaed as a witness on behalf of the defence in the 
prosecution of the Qaeen-Empress of India against the zamindar of 
Bodinayakanur and others who were charged with abetment of dacoity 
and other offences under the Indian Penal Code; and that although he 
was in Court he was not called at the trial, but that Mr. Norton, who 
defended the zamindar, made charges of a grossly defamatory character 
against hina not only during the course of the trial but also when making 
an application to the High Court for le.ave to summon certain witnesses, 
he (Mr. Sullivan) being one of those witnesses. 

The words principally complained of were— 

1st—Mr. Norton when making an application to the High Court for 
leave to summon witnessess, said— 

[30] “ The defence is that this U a concocted case and that Mr. 
Sullivan knew it to be so concocted and he kept the case up 
for ulterior purposes. Why should Mr. Sullivan try to ruin 
my client ? He knows that if he is able to smash the zamin¬ 
dar of Bodinayakanur, he will have a strong case against Mr. 
Crole, 

“ That it is a concocted case and concocted to Mr. Sullivan’s 
knowledge and for reasons of personal animosity.” 

And in hia speech to the jury at the trial he said_ 

He was not at all quite certain of calling witnesses, though, as 
at present advised, he believed he would call some. Indepen¬ 
dently of witnesses, he would cake his stand upon the fact 
that no motive had been proved against his client for the 
commission of the offence with which he was charged. Nor 
had the prosecution even suggested the shadow of a motive 
why a person in the position of the zamindar of Bodinayakanur 
should behave himself in the manner alleged for the purpose 
of committing that which.was a dacoity with the mere object 
of loot. If he were forced to call evidence, he would say that 
there had been a persecution, and that the motive that influ¬ 
enced the persons who had worked out the case against his 
client was simply the desire to reach, through his client 
Mr. Crole, the then Collector of Madura : they were influenced 
by animosity and a spirit of revenge. There existed very 

bitter feeling on the part of some psrsons against Mr. Crole, 
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whose conviction—moral conviction—was to be obtained 
through the piiys-cal convicfion of the zamindar. 

The ques ion for you. gentleman, to decide is. should I have been 
committed to stand my rrial here, had the case been opened 
in the Low- r Court as it has been opened in this ? And at 
thn same time I am also entitled to say this, now that we have 
traced ihese documents t ) the pohce from Mr. Garstin. I am 
fairly entnled to ask yon whether you think that it is'likely 
that, under these circumstances, with all these facts before 
>ou, Mr. Frencli is the true cuhirit upon wliom the resp )nsihi- 
liiy of the introduction of Mr. Crole's name res's, an introduc¬ 
tion wh'ch my learned friend has charact-rizMd as a mistake. 
Aridifvou agree with me that the responsibility rests, not 
with Mr. French, but with [31] a poweiful. if nameless, 
clique, then ask yourselves, is this a prosecution instituted 

in the ends of public justice or to promote the ends of private 
malice ? 

“You may remembr-r that I wLhed to recall Mr. Garstin to ask 
him wliether he had not communicated this scandalous record 
to the Government, that the learned Chief Justice said that I 
must give names that I replied to Mr Grant Duff, to the 
Honorable Mr. Sullivan, to the Honorable Mr. Master and 
that his Lordship finally ruled the question irrelevant until 
and unless I conhi prove a consturacy. I have already told yoUf 
gentlemen, that I cannot with the evidence at my disposal, 
es-abhsh that what the law would alone hold to be a cons- 
piracy. Bub there is enough upon the record already to entitle 
me to ask you to believe that the present ease is the outcome 
of personal vindictiveness against Mr. Crole, that it is not a 
prosecution, but a persecution. 

As I have begun so I will enil. No motive is opened. No motive 
is alleged . you cannot convict upon so bald a statement as 
that advanced by the pro-ecubion. Give me your verdict, 
gentletnen, and in giving it believe the theory for the defence 
that ihis is a cjise cast upou the waters to gratify the shameful 
ends of private malice.’’ 

The petition supporied by affidavits was originally heard before 
Muttusami Ayyar and Brandt, JJ,, and a rule was granted calling upon 
Mr. Norton under the provisions of Section 10 of the Letters Patent 
(amended) as an Advocate of the High Court to explain the matters urged 
against him contained in the affidavits. 

the rule coming on for argument, the Acting Advocate-General 
(Mr. Shephard) and Mr. Branson appeared for Mr. Sullivan in support of 
the rule, and Mr. Norton showed cause against it. 

Mr. Norton contended that the order of the Court calling upon him tO' 
answer the matters contained in the affidavirs was bad in law, as it was 
issued by a Divisional Bench consisting of only two Judges; that it should 
have been 13-^ued under the seal of the Court: and that it should have 
been heard by a Full Bench. He also contended that the order was 
issued without such reasonable cause as was contemplated bv Section 10 of 
the Letters Patent. 


^ He further submitted that, taking everything to be true as stated 
in Mr. Sullivan s affidavit, no reasonable cause has been [32] shown 
to enable the High Court to proceed under Section 10; and that- 
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in all he said with regard to Mr. Sullivan ho was acting under his instruo- 
■jiioDS and was absolutely privilege'! {Munster v. Lamb) (1). 

The Acting Advo ‘ate-General in supporting the rule cont’-ended that 
Mr. Norton had exceeded his privilege as auadvoca'e. He admirted that 
in an ordinary case it would be sulficenn for counsel to i-ay that he was 
instructed, bub in the present case Mr, Sudivan’s position sh mid be taken 
into account and thao counsel must, nefore he makes such serious all^ga- 
tions, sitisfy himself of the truth ol the charges or at leist take more than 
ordinary pains to satisfy himself that the charges are true. He contended 
that it Was imiiossinle for Mr. Norton to say t^'at he was acring under 
instructions with respect to the matter com-diined of in his summing up 
his evidence to th > jury. There was no evide ice of any kind before the 
jury that Mr. Sullivan had been privy to the conspiracy alleged or had 
been guilty of misconduct of any kind and yet Mr. Noiton had reiterated 
his charges against Mr. Sulliyan, and although he did not mention 
Mr. Sullivan’s name, yet he submitte i to the jury that Mr. Sullivan was 
guilty of gross misconduct in connec ion with the trial. 

The Acting Advocate-General referred us to the Evidence Act, Sec¬ 
tions 149 and 150. 

The Acting Advocate-General also contended that the r'des of the 
English common law did not apply to advnea es in this country in cases 
of defamation—Indian Penal Code, Section 499—and a person uttering 
defamatory words against another wouM be guilty of defamation unless 
he came within the 9th exceprion given by the Act: in fact the imputation 
must he made in good faith for the protection of the interest of the person 
making it or of any other person or for the public good ; ani that the pri¬ 
vileges of an advocate in Indii, so far as liberty of speech is concerned, is not 
as great as it is by the common law of England. 

' J am of opinion that a Divisional Com b consisting of two Judges has 
power to d reeb a rule to be issued cailmg on an advocate of the H'gh 
Court to answer mattnrs alleged against him under Section 10 of the 
Letters Patent (amended). 

Toe first paragraph of the prayer of the petition was not argued 
before us. Mr. Sullivan has no right to ask this Court to inquire 
[ 33 ] why Mr. Norton obtained a subpeena against him. The High Court 
granl^'d it for reasons i hat aoueared to them sufficient. 

The only Doint reUly invdved in this case is, will the High Court 
take notice of defamatory words against an individual used by an advocate 
during the progress of the case. 

' The common law of England! is that an advocate is not civilly or 
criminally responsible for anything he may say in his office as advocate, 
i ^ The Courts in this country are undoubtedly bound to administer. 
Wthia the original jurisdxtion, inter alia, the common law as it prevailed 
ip England in the year 1726 and which has not been subsequently altered 
by statutes especially extending to India or by the Acts of the Legislative 
Gouncil of India. 

I Now there can be no doubt what the common law in England in 
relation to the privileges of advocates was and is. In Brook v. Montague (2) 
the Court of King’s Bench held that a counsellor in law retained hath 
a priyilege to enforce anything which is informed him by his client and to 
^ve-it in evidence, it being pertinent to the matter in question, and nob to 
examine whether it be true or false. 

(1) li Q.B.D. 688=62 L. J. (Q.B.D.) ~ - (^ Oeo. Jao. 90.i 
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In R. V. Skinner (1) Lord Mansfield, C.J., said “ Neither partv 

witness counsel, jury, or judge can be put to answer, civilly or criminaUv! 
for words spoken in office.” 

y. Scarlett (2) it was held by Lord Ellenborougb C J, 
that an action for defamation will not lie against a barrister ior 
words spoken by him as counsel in a cause pertinent to the matters in 

1SSU6. 

In Kennedy v Brown (3) Erie, C.J., says, “The Advocate is trusted 
with interests and privileges and powers, almost to an unlimited degree, 
His client must trust to him at times for fortune and character and life. 
The law trusts him with a privilege in respect of liberty of speech which 
IS m piactiee bounded only by his own sense of duty, and he mav have to 
speak upon subjects concerning the deepest interests of social life and the 

innermost feelings of the human soul.His words and acts 

ought to be guided by a sense of duty-that is to say, duty to his client¬ 
binding him to exert every faculty and privilege, and power in order that 
he may mamtain that client’s right, together [34] with duty to the Court 
and himself, binding him to guard against the abuse of the powers and 
pr^ivileges intrusted to him, by a constant recourse to his own sense of 

In Dawkins j Lord Rokeby (4). the Court of Exchequer Chamber 
presided over by Kelly C.B., and consisting of nine judges, held that 
the authorities are clear, uniform and conclusive, that no action of libel 
or slander lies whether against judges, or witnesses, or parties, for words 

Toi ora'inary course of any proceeding before any 

court or tribunal recognised by law. 

priDciple which pervades and governs the numberless decisions 
to that effect is established by the case of Floyd v. Barker (5). and many 

to the time of Lord Coke.” See also Revis v. 
Smith (6J, in which a number of authorities are cited. 

V Master of the Rolls says, referring to Daw^ 

t vilP^« I "Sht apd w,se that such a 

e vin M ^ extended to a Judge, ... and if the privilege is equally 

f wTnW be considered that it is not equally, 

chrM beneficial to the public that a counsel and an advocate 

duty with an equally free and 
* f 6e free of all fear in the perform- 

ir^. advocate is chat person. His is a position 

L ’ speak of that which he knows, but he has to 

support a thesis which it is for him to contend for; he has 

degrade himself; but he has to do it 

h,. t pressing. If in this nosicion of difficulty 

e nad to consider whether everything which he uttered were false or true, 
relevant or irrelevant, he could not possibly perform his duty with advantage 
o his client; and the protection which he needs and the privilege which 

must be acceded to him is needed and accorded above aU for the benefit 
and advantage of the public.” 

From the cases I have quoted it is abundantly clear that an advo¬ 
cate speaking m a Court of Justice in England is not liable either civilly 
or criminally for delamatory words spoken in bis [35] office if 

(11 Lofit. 55. (2) 1 B. and A. 2S2. 

(41 L R. 8 Q B, 266, (6i 13 Co. Rep. 93. 

(6) 18 C.B. 126 = 26 L.J. (C.P.) 196. 


(3) 32L.J.O.P. (N.S.) 137. 
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they are pertinent to the inquiry. But it is said by the Acting Advocate- 
General that the principles of tbe common law thus laid down are not 
applicable to this country, and that the privileges as to the liberty of 
speech of an advocate in his office as advocate in this country are 
materially abridged, and that an advocate is liable, if he uses defamatory 
language against an individual, to be prosecuted for defamation unless be 
can bring himself within the 9th exception of Section 499 of the Indian 
Penal Code ; and Section 150 of the Evidence Act (Act I of 1872) is also 
referred to as supporting this contention. That section however refers 
to questions put in cross-examination by any barrister, pleader, vakil or 
attorney of the class referred to in Section 148 and gives the court the 
power, if such Court is of opinion that such question was asked without 
'reasonable grounds to report tbe circumstances to the High Court, but it 
limits the scope of the section to questions asked under the circumstances 
mentioned in Section 148. 

It is also said that Mr. Norton should have considered the position 
of Mr. Sullivan as a Member of Council before he carried out his instruc¬ 
tions and made the allegations complained of against Mr. Sullivan. 

1 cannot agree with the Acting Advocat-e-General. I think that the 
advocates m this country have and should have the same privileges in 
respect of liberty of speech tbearing always in mind the remarks of 
Erie, C.J., in Kennedy v. Broton) they have so long enjoyed in England; 
and that in this country it would be beyond measure embarrassing to tbe 
advocate and disastrous to the interests of the client, if the advocate was 
exposed to the liability of a criminal or civil charge for defamation for 
words uttered in court. To quote again the words of the Master of the 
EoUs in Munster v. Lamb, " 1( any one needs to be free of all fear in the 
performance of his arduous duty an advocate is that person.” I see no 
reason to fear that the privilege will be abused, but if it should unfor¬ 
tunately turn out that 1 am mistaken, measures can at once be taken to 
prevent tbe abuse of the privilege, should the powers tbe High Court 
possesses under Section 10 of the Letters Patent (amended) prove insuffi¬ 
cient. 1 hold therefore that an advocate in this country cannot be 
proceeded against either civilly or criminally for words uttered in his 
office as advocate. 

1 disagree with the learned Acting Advocate-General that an advocate 
is bound to consider the position in life of the person [36] whose 
conduct he is condemning. His words and acts ought only to be guided by a 
sense of duty—duty to his client—and by a constant recourse to bis own 
sense of right to guard against the abuse of the powers and privileges 
intrusted to him. 

Mr. Sullivan complains that Mr. Norton acted recklessly, unprofes- 
sionally and unscrupulously and without that due care and caution (see 
Seotion 52, Indian Penal Code, definition of good faith) which as an 
Advocate of the High Court he was bound to take. Mr. Norton’s reply 
is, “ I acted under my instructions: all I said and did was within the four 
corners of those instructions : and my duty to my client compelled me to 
say what 1 said.” 

There is no allegation in the petition that Mr, Norton was actuated 
by malice against Mr. Sullivan, and it cannot be said that tbe defamatory 
matter complained of (if true) was not relevant to the inquiry. I am of 
opiaion that no reasonable cause has been shown to empower the High 
Oourt to take proceedings under Section 10 of tbe Letters Patent (amend¬ 
ed), and 1 think therefore that this petition should be dismissed. 


1886 

Sp:p. 34. 

Full 

Bench. 

10 H. 28 
iF.B.). 


775 



10 Mad. 37 


INDIAN DECISIONS, NEW SERIES 


1886 

Sep. ‘24. 

Fdll 

Bench. 

10 M 28 
(P.B ). 


Brandt, J.--As stated in the few words delivered at the hearing 

in dismissing the anplication, we were all agreed that Mr. Norton was 

protected in what he said by the privilege of counsel, but that this was 

a proper case for inquiry under the 10th Section of the L-tters Patent 
(amended). 

We were all further agreed as to the contention that a rule could not 
egall> 1)^ made by a Divisional Bench of the Court cahing on Mr. Nor¬ 
ton under that provision oi law to answer and explain in respect of the 
matt'-*r.s alleged against him beins untenable. 

I entirely concur with the learned Ghipf Justice and my learned 
colleag.ies that there were not grounds for calling upon Mr. Norton for 
any explanHion in respect of any thing said or done by him in Proceed- 
mgs prior fo trial or during tl>e course of the trial in which his client was' 
concerned prior to the conclusion of the evidence taken therein 

As regards counsel’s speech to the jury on the whole case. T was and 
remain of opinion that in the case of an issue to be tried as to whether 
by inuendo or implication the Hon. Mr. SuHivan was indicated in 
the several passages of that soeech there wou'd have been sufficient 
eviflence to lay before a jury with a view to r.heir giving a verdict As 
however on mature cnnsidera-[37] tion I could not, under'ake to say that 
ques'ion should be answered bevond douht in the affirmative, the further 
question whecher, if it were beyond all reson-ible doubn that the imputa¬ 
tions were directed at that genrl-*m m, there would be reasonab’e cause 

forexercismg the powers conferred upon this Court by the Letters Patent 
does not call for decision, 

Mr. Norton did not disclaim an intention on his part toimnlvthat 

he reiterated and emphasised the allegations which under instructions he 
had made prior to and during the preceding part of the trial ag inst the 
Hon. Mr. Sullivan, and it certainlv is not going too far to sav that 

the jury rnitfht. whecher rightly or wrongly, understand that those obser¬ 
vations were directed at tint gentleman. 

1 ® there are not grounds on which Mr. Norton 

should be censured even. I abstain from saving anything further than it 

IS in my opinion a question whe'her his client’s interests might not have 
been equally well protected without suggesting that the conspiracy, 

If theie 'jas one, was the result of personal feelings of enraitv on the 
part of individuals indicated with more or less precision. 

As to the law on the subject the English cases are sufficiently stated 
by the learned Chief Jns-ice. There are among them authoririps which I 

can acceot without hesitation as sufficient for the disposal of the matter 

betore us, without expressing anv opinion as to whether we shou’d be 
bound to go to the extreme length to which the case of l!dunster v. Lamb 
has carried the law as now expounded in England 

As regards the arguments of the learned Aiding Advocate-General, first 
that the courts in this country are not bound absolutely to f dlow the 
English precedents, or to adopt them as conflusiveW anpM'-abl^ to alllibel 
or slander suits Abdul Hakim v. Tej Chandnr Mukarji ll), but that regard' 
may and should be had to the provisions of law, if any, in pnri materia, 
specially appicable to this country, and secondly that some consideration 
should have-been had for the position and presumably high character of 

e petitioner in this case, I am by no means prepared to express entire 
dissent from the several propositions P ropounded in the case cited ; and as' 

. (1) 3 A. 815. 
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tp tbe second, I consider it sufficient to say that the lefial [38] 

^quoted in Court that “ all men are equal in the eye of the law ” though it 
undoubtedly is true, absoluiely true in one sense, is af'er nil but a raHxim, 
iand such maxims are from the naturn of the case i-apable of misleading 
and of being misaoplief^ unless applied with reservation and nicedisf’remi* 
nation ; and this parikuUr maxim is in my opinion by no means of itself 
conclusive in respect of the nroposition put forward by tlie learned 
Advocate-General. 

I would refer to one instance only in which the maxim is not and 

cannot be adhered to to the letter an instance of evervdav occurrence : 

• 

when there is a question as to the prnbab'e truth or untruth of a particular 
statement, and a statement in one sense has be^n made by a person of 
hiiherto high accrtdited probity and truth, and of position such as 
presumably to place him above temptation to speak untrulv, and a con¬ 
tradictory statement on the other side by one whose character is not 
above suspicion and whose circumstances might lay him open to 
temptation, a Judse who on these grounds accepted the statement of 
the former in preference to thaii of the latter would not, I pi'esume, be 
obnoxious to a charge of having violated the legal maxim above enunciated. 

Aiirtin, having regard to prob ibilities, experience shows tb<it there is 
at least equal truth in the proposition nemo repente fnit tnrpisishnufs: 
men of good character do not as a ruin ah one bound become absolutely 
depravfd. To the extent that under instructions counsel m’ght suggest 
the possibility of such a change, I am willing to accept the applicability of 
the maxim, but not further, in this particular case. 
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APPELLATE CIVIL. 

Before Sir Arthur J. H. Collinn, Kt., Chief Justice, and Mr. JxLStice 

Muttusami Ayyar. 


The Secbetary of State for India v. The Municipal 
Commissioners of the City of Madras * 

[21st April and 7t,h. September, 1886.1 

City of Madraa Municiiial Act, Section an bnildinijs—Hospital built by 

Government Standard of hypothetical rent. 

Under Section 123 of the City o{ Madras Municipal Acf>, the gr-'sa annual 
rent at which a building might reasonably be exoected to let from month to month 
or from [39] jreir to year is for the purpose of assessment to house-tax under the 
Acr. to i-e deemed to be the annual value of such building. Tbe Lying in 
Hosp'tal at Madras, built and supported by Government, having be«n aRS'>ss'’d by 
the President of tbe Municipality as on a rental of R«. 1,001 a month, the Magis¬ 
trates on appeal reduced the assessment, finding, that R->. 7,920 per aonum would 
' be a reisonable rent, having regard to the letting value of the buildings in the 
oeighbourbood, but. at the request of the Municipality, referred the following 
questions to tbe High Court: 

, Whether (as contended by Government) tbe property in question should be 

valued and assessed on tbe rent which, on tbe prooertv being nfi^red in tbe open 
. market without reserve, a person desirous of securing it would have to p.ay ; or 

Whether (as contended by the Munioioality. it should be valued and assessed 
' on tbe bigbest reserve rent which an owner of the property offering it in the 

I open -tnarket would reason-tbly demtad, and below which sum be would not be 

willing to let. 

1 Btld, that the standard value was what the hTpothetical tenant requiring the 

building for use as a h'^spiral would be willing to pay rather than rent a less. 

____ • • 

* Bsiercdd Oases 2 and 3 of 1866. 
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suitable building and adapt it to bis requirements at his own expense, and that 
in this the cooteDlion ol the Mubicipbliiy was correct. 

■ n; referred to the High Court under Sectioir 193 of the 

City of Madras Municipal Act. 

The facts:are set out in the judgment of [the Court (COLLINS C J 
andsMuTTUSAMi Ayyar, J.).. ’ * 

’ State^^^ Advocate-General (Mr. Shephard), for the Secretary of 

Mr. Wedderhurn, for the Municipality. 

The following authorities w-ere referred to in argument:_ 

infi foo'Tq'^ parochial Assessments Act, pp. 83, 86, 87, 91, 99, 100, 101, 
lUb. 122 133, The Queen w. London and North-Western Railway Co. (iV 
Mersey Docks v. Liverpool (2J; Brow7i on Ratmg, pp. 26. 27, 30. 

Ic was contended by the Acting Advocate-General that if a lease of 
the Lyii,g-in Hospital were put up to auction. Government could secure 
It for a sum just in excess of that which would be offered by persons who 
migh require the building for ordinary purposes, i.e,. purpoLs other tC 
that for which the building^ was specially built and adapted, and that such 
sum was the amount at which the building should be assessed. 

it was urged that as in the hypothetical market 
there was one person who required the building for a special purpose 
and o'-i'ei suiDable building, the hypoihetical [40] landlord^ might 

if thra:. h rent than would be oZTi 

it the auction were without reserve. 

JUDGMENT. 

Madras Acs roTTHsf Section 193 of 

lu the LwyoTMad'^' which compose tue Lying-in Hosnital 

erinild ''^lueu at Rs. 12,000 per annum, and the 

oupeuntendent s residence at Ks. 1,248 per annum, for the nurpose of 

Sred“tn a r Section 119. The Government 

preteued an appeal against this valuation to the President of the 

with'Tlm Seotion iaO, on the ground that it was not in accordance 

th*: va^u:,?rn >’--er, confirmed 

und6r^li“tion^q^"T®Pl,'■'??‘®‘* ‘^e Magistrates 

valued all the irniM'- ‘h® Government Architect, originally 

Es 10 488 riernnn Superintendent’s residence at 

That R tL soerr h " before the Magistrates 

t i TOO Lr me^ alone were considered, 

HosoUal Lel,?dire 1 ^ '1°“*'^ ^ Government to pay for the 

faL rental for Gev ’ and that, ordinari^, a 

a month If w». creumstances to nay would be Es. 833 

mi»ht LT ^bunieipality that though the Govern- 

Sev wefe 0 r Tern ‘be buildings if 

hvifothetilt til i value of the buildings to the 

consideration of wh ri*"**^^ rateable value, and that the 

buildings trofchirrthi. might get. if they rented the 

immaterial ™ight not require them for use as a hospital, was 


(1) L.H. 9 Q B. X34. 


(2) L.R. 9 Q.B. 96. 
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The Lying-io Hospital must, for the purpose of this reference, h^ 
taken r.o be a building occupied by the owner himself. Admitting the 
principle that the value to the owner, whether he occupies the building 
himself or lets it to a tenant, is to be measured by the amount of rent per 
annum it would bo worth to a hypothetical tenant on the terms laid down 
by the Act as the standard, the Magistrates came to the conclusion that 
such amount could be pretty accurately calculated only by considering the 
letting value of other buildinijs in the same locality, that is, by considering 
the demand for the Lying-in Hospii-al in the open market. In this view, 
and also taking into consideration the value of the premises [41] to the 
present tenant, the Magistrates reduced the rateable value (excluding the 
Superintendent’s residence and the Apothecary’s quarters as to which the 
parties were not at issue) to Es. 660 per mensem, or Es. 7,920 per annum. 
But, at the request of the respondent’s solicitor, they referred for our 
decision the following question:— 

Whether the property in question should be valued and assessed on 
the rent which, on the property being offered in the open market without 
reserve, a person desirous of securing it would have to nay ; or, whether 
it should be valued and assessed on the highest reserve rent which an 
owner of the property offering it in the open marke- would reasonably 
demand and below which sum he would not be willing to let. 

Our decision must depend on the provisions of Section 123 of Madras 
Act I of 1884, which provides that “ the gross annual rent at which a 
building or land might reasonably be expected to let from month to mouth 
or from year to year shall for the purposes of assessment under this 
Act be deemed to be the annual value of such buildings or land ” The 
letting value from year to year is the standard prescribed also in the 
Parochial Assessments Act (6 and 7 Will. IV, cap. 96), and the words 
used in it are that the rates are t> be made uoon an “estimate of the 
net annual value of the several hereditaments rated thereunto, that is 
to say, of the rent at which the same migot reasonably be expected to 
let from year to year,” &c. The imention of the Legislature m referring 
to a tenancy from month to month or from year to year was evidently 
to establish in regard to all builuings a uniform rule for assessing the value 
of the occupation. The standard of value is certainly, as observed by the 
Magistrates, the value of the property to the owner, which is to be 
measured, whether he occupies the property himself or lets it to a 
tenant, by the amount of rent per annum it would be worth to a hypothe¬ 
tical tenant on the terms laid down by the Legislature. Having regard 
to the course of decisions under the English Statute, there are several 
matters which ought to be kept in view in fixing the rateable value. 
The standard value is the rent which the building would be worth to a 
hypothetical tenant on the terms laid down by the Statute. The terms on 
which any particular property is in fact let are therefore immaterial, and 
the tenancy from month to month or year to year is prescribed as the 
standard by which all buildings should be valued in order chat their assess¬ 
ments [42J might be equal. Again, the standard value is the value which 
the building possesses at the time the assessment is mad^. Hence the value 
of the property in the past or future is immaterial. The present value is 
not the value of any exceptional year but the value which under present 
oiroumetances the building would be worth to let in an average year or 
taking one year with another. Neither exceptional repairs nor exceptional 
profits-made in a particular year are to be considered. In letting a 
building from year to year, the rent would ordinarily be regulated by 
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two matt-^rs as observed by Blackburn,J., in The Q'ceen v. London and North 
Westrt-n lioilicaif Co. (1) on the one band by the benefit which the tenant 
could 1)0 liknly to derive from the occupation, because he would not give 
more; on the other hin«. by the nature of the property, such as local 
situation, or the number of persons there are who could supply him with 
an equally elig blo building and be willing to let it to him ; lor, while he 
would not be willing to give more than he exuects to gain bv the occupation, 
iie would not give even that if be could g!t a simdar huilding at a lower 
iirico Fin tiler, in rating pronertv, it must generally be assumed that 
the liypotlietical tenant w*juld be in the same position and use t ie building 
in the same way as the party, rated, for, the object is ti ascertain its in¬ 
trinsic value to the owner in its present condition. In The Qaeen v. The 
School Board for London (2) it was contended, inter alia, for the res- 
pon'ient, before a Divisional Court of Queen’s Bench, that the rent which 
the School Board iniglit be supposed to be willing to give for the school 
premises if the Board we^e in the market anxious to rent premises 
suitable for use as school, was a fair test of rateable value. On the other 
hand, it was urged for the aup^llant—Lst, that the School Board owning 
the premises should not be suoposed to be in the market anxious to rent 
premises, bur. should be exclude! from the number of hypothec ioal tenants 
who might be supposed to be willing to rent the school premises, and 
2ndly, that the only true indication of rateable value was the rent for 
which the premises could in tiieir present condition be let to a hypothe¬ 
tical tenant from year to year, supposing they were not used for Board 
Schools but vvere applied to any other use or nurpose for which they 
could be made available by a tenant. The respondent’s con''ention was 
allowed and the aupellant.’s objections were overruled. Cave, J., [43] 
said: when you want to find what a hypothetical tenant will give, 

you must not take a man who does nob want the permises for the use for 
which they are built, but wants bo use them for sime other purpose, 
unless you can first show that they cannot be let for the purpose for 
w’hich they are built. If they cannot be let for the use for which they 
are built, th«n, no doubt, yon may go and see what you can do with them 
for some othf^r purpose and the best subsidiary purpose you could put 
them to. But, as long as they can be let for the purpose for which they 
are built, it seems to be idle to say well if this man were not occupying 
them, they could not he let to anybody else.” 

The Court of appeal confirmed the decision (the case is not yet 
reported). Lord Esher, M.R., observed: '‘In this case there was no 
tenant as the Board were owners and occupiers. All possible tenants 
must be looked at. In estimitini the rent, n) tenant was excluded and 
the actual occupier might be included,an! the own^^r, if he was occupier, 
as to whom it miglib be consi lered what rent he might be reasonably 
expected to nay. The School Boird might be tenants, and therefore tha 
rent they would be willing to pay might be considered.” 

Lord Justice Brown says: the test of rateable value was the rent 
for which the premises might reasonably be expected to let to a tenant. 
In estimating that, in the present cise, tne rent for which the prem'ses 
might be reasonably expected to let to the Board themselves mav be con¬ 
sidered, for how could the only body likely to require the premises be 
excluded from the estimate, that is. why should the only body likely to 
require or use the premises be excluded from the estimate of rent payable?” 


(1) L.R. 9 Q.B. 131. 


(2)55 L.J. Q.B.D. 53. 
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Having these principles in view, we are of opinion that the Lying-in 
Hospital should not be valued at the rent which it would feti:h if it weie 
offered in the open market without re-'erve. Admittedly there is but one 
building in Madras specially eligible for use as a Lying-in Hospital, and 
it is occupied by the owner. If the owner, thn only person likely to 
require the premises, were excluded from the market, then the hspotiietical 
tenant would take advantage of the absence of demand for it and pny no 
more than those who require it for use other than as a hospi'al wou'd 
choose to pay. No prudent landlord, who is aware of the fact that only 
one person requires the building lor use as a ho-pital, would ofier it in 
the open market without reserve. 

[442 Nor can any reserve rent which the landlord may arbitrarily 
demand J}e taken to represent the standard value. If such demand is 
far in excess of the special convenience or benefit which the hypothetical 
tenant can expect to derive from the occupation, the tenant would prefer 
to rent less suitable buildings and adapt tbem to his requirements, tliough 
at some expense, or to forego the special convenience if it is not iodis- 
pensable. 

The standard value isthenwhata tenant requiring the building for 
use as a hospital would consider it reasonable to pay from year to year 
rather than resort to renting a less suitable bui ding and adopiing it to his 
requirements at his expense. In this sense, the standard value is the 
higher reserve rent which the owner of the property offering it. in the 
open market would reasonably demand and below which sum he would 
not be willing to let. 


10 U. ii. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Et., Chief Justice, and 

Mr. Justice Parker. 

Krishna and another {Defendants Nos. 2 and 3), Appellants 
in Appeal No. 127, The Collector of Salem {Defendant No. 1). 
Appellant in Appeal No. 130 v. MekaMPEKUMA and OTHERS 

iPlaintiffs), Haspondents.'^ [13th and 15th April, 1886.] 

ffegulaiioii X of \SZ\, Sections 1,2,3 —Regulation V of 1804, 14 14), Section 

20 Sale for arrears of revenue ofmitta held by tenants in cotnmon during minority 
of s(me of the owners^ Minority no bar to sale Civil Procedure Code, Section 32. 

A m>tta bel'l by tsoantia ia common wa^ sold fir arrears of revenue at a time 
when the owners of a moiety thereof were minors. 

In a suit btoughc by the mother of these minors on their behalf against the 
Collector to set aside the sale, the District Court held ihit Regulatioo X of 1831, 
Section 2. absolutely debarred the Collector from selling the estate of the minors 
during their minority and set aside the sale so far as their interests were 
concerned : 

Held, on appeal, that, the minors not being sole proprietors, their estate was 
not one of which the Court of Wards could assume the minagement and, there¬ 
fore, Section 2 of Regulation X of 1831. did not affeot the sale. 

m In the above-mentioned suit the plaintiffs impleaded also the other 
previous owners of whom one was the purchaser at the stle. Two others in tbeir 
written at itcment pleaded that (be purebaee bad been made in fraud of their 
rights, and claimed to be still entitled to tbeir shares in the mitta on the ground 
that (be purobasei must be held to have purchased for tbeir benefit (Indian 
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Trusts Act, 1882. Section 90). They further claimed that should the sale be set 
aside so far as the plamtifis’ interests were concerued, the sale of their interests 
also should be held to be null and void. 

Before the suit came on for hearing the District Judge suo ordered that 
these two defendants should be made plaintiSs in the suit under Section 32 of 
the Code of Civil Procedure. 

At the date when this order wa^ made, the claim of these defendants had 
they sued to set aside the sale in their own interest, was barred by limitation; 

Held that the order was illegal. 


34 R 91-11 Bim.L R. 1102 (11051=4 lad.Gas. 249 ; 35 C. 1065 = 9 0 L J 2S6 

7 = ' M.L.T. 9l’(92) ; D. 17 

o M.u J . 176.1 


Appeals from the decree of C. W. W. Martin, District Judge of 
Salem, io suit No. 9 of 1884. 

The faces appear sufficiently for the puroose of this report from the 
judgment of the Court (Collins, C.J.. and Parker, J.). 

Bhaftkyam Ayyanyar and Kalianaramayyar, for appellants. 

The Acting Advocate-General (Mr. Shephard) and Bamasami Ayyan- 
gar, for^responcients. 

JUDGMENT. 

The plaintiffs’ father. Mekaperuma Udayan was the owner of half 
the Senthamangalam mitta. He died in 1876, and the plaintiffs, Meka¬ 
peruma and Ramaswami. were then registered as the owners of his 
moiety. The other sharers wore Krishna Chetti, defendant No. 2, who 
owned T? (which he purchased in 1880); Solamuttu, Karuppa and 
Vararia Udayan. defendants Nos. 4—6, who jointly owned another 
Vela Gounrien, derendant No. 7. who owned i; and Malayandi Pillai, 
defendant No. 8^ who owned the remaining yV* 

On the death of plaintiffs’ father, one Varadaperuma Udayan was 
appointed their guardian by the District Court under Section 20, of Regu¬ 
lation V of 18()4. The kists due to Government were allowed to fall into 
arrears for faslis 1290 and 1291, in consequence of which the whole mitta 
was attached, and was sold on 9th March 1882 by revenue auction. It 
was purchased by plaini.iffs’ guardian, Varadaperuma Udayan, for 
Rs. 65.000 on behalf of plaintiffs, but as he did not pay the balance of the 
purchase-money, the sale was ultimately cancelled. 

The plaintiffs’ guardian died on 1st December 1882 and shortly 
afterwards a fresh attachment of the mitta was made for arrears 
which had accrued subsequent to the first attachment. At the 
L46J da^e of this attachment no new guardian had been appointed by the 
Court for the minor plaintiffs under Section 20 of Regulation V of 1804. 
The Collector did write to the Judge on 2nd March 1883, suggesting that 
a fresh appointment should be made (Exhibit IX); but this letter appears 
to have been despatched subsequent to the attachment which was made 
m January. From the endorsement made by the District Judge upon 
this letter (^ted 16th July 1883), it would appear that he proposed to 
consult the Collector as to the fitness of Subbrava Udayan (plaintiffs’ 
brother-in-law) to be appointed guardian, but there is nothing to show 
whether any further steps were taken. At any rate when the mitta was 
brought to sale a second time on 14th September 1883, no fresh guardian 
had been appointed by the Court. 

■R mitita was knocked down to defendant No. 2 for 

s. ,60,800. Plaintiffs mother and Subbaraya Udayan above-mentioaed 
attended the sale and bid for plaintiffs, but their last bid was Rs. 50 less 
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than that of defendant No. 2. It would appear that they had in hand at 
that time some Rs. 15,000, which was nearly double the amount of the 
arrears of kist due on the mitta but plaintiffs’ mother and defendant No. 2 
would appear to have been equally desirous that the mitta should be sold, 
each hoping to become the successful purchaser of the whole estate. 

The plaintiffs’ mother, Sellammal (the unsuec'^ssful bidder), now sues 
on their behalf to set aside the sale, on the ground that the whole proceed¬ 
ings were illegal and not binding on the plaintiffs. The plaint was filed 
on 12th March 1884, and allei^ed, among other things, that the Collector 
(defendant No. 1) was bound to have attached the moveable property of 
the registered holders in the first instance; that the demand notice was 
not served upon any properly constituted guardian to the minor plaintiffs, 
nor was it legally served; that the Sile of the whole of this valuable 
mitta for so small an arrear was unnecessary and illegal, and that the 
minors’ interests were not liable to bo sold at all. The plaint impleaded 
the Collector as defendant No. 1 and the other joint owners (before the 
sale) as defendants Nos. 2 —8. 

Defendant No. 2 and his undivided nephew, Ramasami Chetti, defend¬ 
ant No. 3, upheld the validity of the sale. 

Defendants Nos. 4 and 7 pat in written statements, in which they 
alleged that they were still entitled as co-owners to their respective 
shares, and that the defendant No. 2, having purchased in [47] frau'l of 
their rights, must be held to hold the estate for their benefit as co-owners 
(Section 90, Indian Trusts Act 11 of 1882). They contended, however, 
that should the plaintiffs succeed in the suit, the sale of the interesc of 
themselves also should be held null and void. 

The other defendants were ex jyarte. It will be seen from this that 
defendants Nos. 4 and 7 claimed to be still entitled to their shares on 
grounds utterly inconsistent, and whether the sale itself was valid or 
invalid as regards the plaintiffs. They did not ask to be made plaintiffs 
and throw in their lot with plaintiffs to set aside the sale, but they asked 
for the benefit of the decree should plaintiffs succeed, and, if plaintiffs 
failed, they claimed a relief on a totally different cause of action on which 
they had never sued. 

The only issue framed was the general one, whether the sale was valid 
and binding on plaintiffs and defendants Nos. 4 and 7. Some time after 
this issue was settled, and before the suit came on for hearing, the District 
Judge suo motu ordered that defendants Nos. 4 and 7 should be made 
plaintiffs in the suit instead of defendants, and directed them to pay 
stamp duty upon the relief which they apparently wished to obtain should 
they be considered as not being in the same interest with plaintiffs. 
Defendant No. 4 was willing to pay the stamp duty, but defendant No. 7 
was not, and ultimately the Judge ordered them to be entered plaintiffs 
Nos. 3 and 4 under Section 32 of the Code of Civil Procedure without the 
payment of any stamp duty. 

At the trial the District Judge held that the provisions of Regulation 
X of 1831 absolutely debarred the Collector from selling the plaintiffs’ 
estate during their minority, and therefore set aside the sale as far as 
their share was concerned. He held, however, that it was valid as regards 
the shares of the other co-owners so far as the Collector was concerned, 
but that it was nob binding on plaintiffs Nos. 3 and 4 as regards the 
relations between them and defendant No. 2. The decree after setting 
Aside the sale of plaintiff’s share directed defendant No. 2 to execute 
recoDveyancQs to plaintiffs Nos. 3 and 4. 


1886 

April i6. 

Appel¬ 

late 

Civil. 

10 H. 44. 




10 Mad. 48 


INDIAN DECISIONS, NEW SERIES 


1886 
APRIL 15. 

Appel¬ 

late 

Civil. 

10 M. 44. 


[Ybl. 


Againsr. this decree defendants Nos. 2 and 3 in Anneal Suit No. 127 
and tliH defendant No. 1 'the CoUectorJ in Appeal Suit No. 13O*hav0 
appealed. In the former appeal we are constrained to hold that the' 
procedure of the District Judge in transforming defendants Nos. 4 
and 7 into plaintiffs Nos. 3 and 4 was, under [43] the circumstances,' 
inegular. It does not appear that either of them desired to become a 
plaimiff, nor could they in this suit have been granted relief on the same 
cause of action as that set fort.h by plamtiff? Nos. 1 and 2. Their posi¬ 
tion as plaintiffs could only date from 14tli March 18S5, which was the 
d ite of the Judge’s order. On that date a suit by them to set aside a, sale 
for arrears of Govr-rnment Revenue would have been birred (Article 12-0, 
Schedule 11 of the limitation Act) ; wrdle a suit based on Section 90 of the 
Trusts Act. would set fourth a totally ditfcrent cause of action in which 
plaintiffs Nos. 1 and 2 were not iidereated, and which was altogether 
foivign to their claim. Defendants Nos. 2 and 3 can, under Section 591 
of the Code of Civil Procedure. di-^putB the validity of the order passed on 
14th March 1885, and we must set aside the order passed under Section 33 
and restore plaintiffs Nos. 3 and 4 to their original positions on the record. 

The sole ground on which the District Jiuige has allowed the claim 
of plaintiffs 1 and 2 is the let-al one that Regulation X of 1831 debars the 
Collector from selling for arrears of revenue the estates of minors which 
are nob subject, to the C *urc of Wards. Defendant No. 1 and the auction- 
purchasers (defendants Nos, 2 anrl 3) appeal against this decision, and it 
is contended that the prohibition enacted in Regulation X of 1831 only 
applies to estates which have been, or which legally might have been, 
taken under the charge of the Court of Wards. 

If the minor plaintiffs were the sole proprietors of the Senthamangalam 
micta, there could be no doubt that their estate was one of which it was 
competent to t,he Court of Waids to assume the management.. Had such 
management been assumed, it could nob be sold for arrears of revenue 
(Section 14, Clause 4, R-gulation V of 1804); nor could it be so sold even 
if the Court, of Wards had not chosen to assume the management—(Section 
2, Regulation X of 1831). 

But the minor plaintiffs are not the sole proprietors, but are joint 
proprietors with others, who are not incapacitated from the management of 
their inheriiance. Their case is therefore governe.l by Se>:tion 20, Regula¬ 
tion V oi 1804 ; and the duty of appointing a guardian for them devolves 

not upon the Court of Wards, but upon the Zila (now the District) 
Court. 

The law imposes upon the Collector the duty of reporting the case to' 

the District Court, but having done that, the Collector C49] would apDcar 

^ be functus o^cio. It was held in Snhravianyan, in re ({) that a 

District Court had no jurisdiction, under Section 20, Regulation V of 

1804, ro anpoint a guardian to the estate of a minor when the estate oays 

mvenue to Government. In that case the minor was the sole proprietor. 

Ihe converse of the proposition would appear also to be true, that 

where the law imposes upon the District Judge, as in the case of a 

minor co-owner under Section 20, the duty of appointing a guardian, the 

nght of the Court of Wards to appoint a guardian is ipso facto excluded. 

ihe words of Section 20 are imperative as to the procedure to her ' 
followed. 


(1) 6 M, 187. 
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The estate of the plaintiffs is not therefore one of which the Court 
of Wards could assume the management, and we have to consider whe¬ 
ther the Government is debarred from selling it for arrears of revenue 
under Begulation X of 1831. 

The preamble (Section 1) of that Kegulation shows that the enact¬ 
ment was passed for two distinct purposes—(1) to remove doubts as to 
the liability of the estate of a minor, not taken under the management 
of the Court of Wards, to be sold for arrears of revenue; (2) to extend, for 
the protection of minors and other incapacitated persons, the provisions of 
Section 20, Regulation V of 1804, to property of every description not 
subject to the Court of Wards. 

Section 2 is the enacting section for the first of these purposes and 
Section 3 for the second. 

It is quite clear that Section 14, Clause 4, Regulation V of 1804, had 
previously forbidden the sale of nainoia’ estates which had been taken 
under the Court of Wards, and the second clause of Section 2, Regulation 
X of 1831, shows that it was with reference to such estates (which might 
have, but had not, been taken under the Court of Wards) that the doubts 
had arisen which are j-et forth in the nreamble. The estate of the minor 
plaintiffs is not such an estate. The 3rd Section of Regulation X of 1831 
deals with the second object set forth in the preamble and extends the 
powers of the Zila Courts to appoint guardians to cases in which incapaci¬ 
tated persons are possessed of pronerty of every description not subject 
to the jurisdiction of the Court of Wards, i.e.. that does not pay revenue 
to Government. Section 20, Regulation V of 1804, had limited the Zila 
Judges’ power to act to [30] oases in which the estate was held by joint 
possessors and subject to an undivided assessment of the public revenue, 
but it was ibon extended to the heirs of single as well as of joint 
possessors of all kinds of estates, provided only they were not subject 
to the jurisdictiou of the Court of Wards. 

It appears to us that the District Judge has confused together the two 
separate purposes for which Regulation X of 1831 was passed. It is 
intelligible that the Government should legislate so as to forbid the sale 
of the property of minors whose estates were under the management and 
control of their own officers, but to forbid the sale of property not subject 
to such control and guarantee would be to place the State, alone of all 
legal creditors, in a position of inability to exact its dues. It is no doubt 
true as urged by the Acting Advocate-General that the words “The property 
of a minor not under the charge of the Court of Wards ” in Section 2, 
Clause 1 of Regulation X, are wide enough of themselves to include estates 
of every description, but the term “ such estates " in the 2nd clause of the 
same section makes it clear that the Legislature only intended to refer to 
estates of which the Court of Wards might have originally assumed the 
management. We must therefore set aside the decree of the District 
Judge in plaintiffs’ favour, which is based upon this preliminary point. 
There are however other points arising in the suit, on which plaintiffs 
have based their claim, and these must now be remitted for the consider¬ 
ation of the Court of First Instance. The points raised are several and 
cannot conveniently be met by an issue so general in its terms as that on 
which the suit has been tried. We observe that, under Clauses 5 and 6 of 
the sauad-i-ihilkeut istimrar, under which this mitta is held, the personal 
property of the holder .is liable in the first instance to attachment for 
arrears of revenue, and under Section 6, Act II of 1864, the procedure 
against the defaulters should be in accordance with the terms of this 
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sanad. The plaintiffs complain that this has not been done, and they 
further complain that Section 44 of the same Act would prevent the sale 
of the whole of so valuable a mitta for a comparatively small arrear. 

Another point raised is that the demand notices were not served upon 
any one legally competent to represent the minors, and it is argued that 
the plaintiffs’ mother, though their natural and personal guardian under 
Hindu Law, could not take for such purposes the position of a person 
duly appointed by the Court [51] under Section 20, Regulation V of 1804. 
Further objections are raised as to the publication and conduct of the 
sale. 

We merely indicate these as some of the points which will require 
the attention of the Judge in framing fresh issues. The appeals of the 
Collector (No. 130) and of defendants Nos. 2 and 3 (No. 127)- must be 
allowed and the decree ©of the Lower Court reversed. The names of 
plaintiffs Nos. 3 and 4 must be restored to their original positions in the 
suit, which must be retried on the merits after framing fresh issues. 
The respondents must pay the costs of these appeals, but the costs in the 
Lower Court will abide and follow the result. 


10 U. 51. 

APPELLATE CIVIL, 

Before Sir Arthur J. R. Collins, Kt., Chief Justice, and 

Mr. Justice Parker. 


JiVRAJi {Judgment-debtor), Petitioner v. Pragji {Decree-holder), 

Respondent.' [24th September, 1886,] 

Civil Procedure Code, Sections 206, 622— Error of law—Application to bring decree into 
conformity with judgment—Limitation Act not applicable. 

Applications to the Court uoder Section 206 of the Code of Civil Procedure are 
not governed by the Limitation Act. 

A Small Cause Court rejected an application made under S. 206 of the Code of 
Civil Procedure to bring a decree into conformity with the judgment, on the 
ground that a former application had been dismissed for default aud the peti¬ 
tioner was bound to apply within one month from the date of dismissal and was 
now too late. On an application to the High Court under Section 622 of the Code 
to set aside this order ; 

Held that the High Court could not interfere. 

[P., 21 0.259 (261); R.. 39 C. 265 (274) = 14 O.L.J. 48l=*12 Ind. Cas. 151 (154); 11 
M. 220 (229) (F.B.) = 12 Ind, Jur. 49 ; 11 O.C. 208 (211).] 

Application under Section 622 of the Code of Civil Procedure to set 
aside an order of the Subordinate Judge of North Malabar, made in Small 
Cause Suit 722 of 1885. 

Khimji Jivraji Shetb. defendant No. 1 in the suit, applied under Sec¬ 
tion 206 of the Code of Civil Procedure to have the decree amended and 
brought into conformity with the judgment by reducing the amount of the 
decree from Rs. 446-7-3 to Rs. 239-7-0. 

[52] The Judge rejected the application, on the ground thattwo former 
applications for the same purpose made to the Judge who passed the 
decree had been dismissed for default and that petitioner should have, 
and had nob, applied within one month from thq date of the dismissal of 
the first application. 


* Civil BevisioD Petition 29 of 1886. 
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Srinivasa Bau, for petitioner. 

The eeoood appliofttion was not dismissed for default, nor does the 
Limitation Act apply (Referred Case 18 of 1885). 

Mr. Wedderburn, for Purushotam Dass Pragji Sbett, respondent. 

This Court has no jurisdiction to entertain this application. The 
error of the Judge, if any, was an error of law, viz., that the application 
was barred by limitation —Amir ffassan Khan v. Skeo Baksh Singh (l). 
If the second application was not dismissed, the proper course was to 
proceed with it, and, in that case, this application was properly rejected. 

The Court (COLLINS, C.J., and Pabkbr, J.) delivered the following 
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JUDGMENT. 

Though the Subordinate Judge states that both the previous applica¬ 
tions were dismissed for default, there is nothing on the record or the diary 
to show that'the application of Sth December 1883 was ever disposed of, 
or when it was disposed of. If it had not been disposed of, the Subordi¬ 
nate Judge should have taken it up again and heard the application. 

If that application was dismissed for default, there is nothing to pre¬ 
vent the Subordinate Judge hearing another application to amend the 
decree. It has been held in referred case No. 18 of 1885 (not reported) that 
it is a ministerial function to bring the decree in accordance with the judg¬ 
ment, and that there is no period of limitation—see also Vithal Janardan 
v. Vithojirav Putaljirav (2). This, however, is an error in law which will 
justify an application for review, but not one under Section 622 of the 
Code of Civil Procedure. 

We therefore dismiss this petition with costs. 


10 H. d3«ll ind. Jor. 19. 

[53] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Brandt. 

Sevu (Plaintiff), Appellant v. Muttusami and another 
{Defendants), Respondents.* [8th and 11th September, 1886.] 

Civil Procedure Code, Sec<to»w 318, 336—Siiii to recover possession of property sold in 
execution of decree. 

S. attached certain land and a house in ezecutioo of a decree against R. M. 
put in a claim under Section 278 of the Coda of Civil Procedure, alleging that be 
was in possession as purchaser from R. The claim was rejected. No suit was 
brought by fif. to contest this order. S. purchased the said land and house in 
execution, and obtained a sale certificate. In 1884 S. sued M. to recover pos¬ 
session of the land and house alleging that in execution proceedings in 188-2 he 
had been put into possession of tbe land, but not of the bouse, which was found 
locked up by the Court amin, and that M. prevented bim from enjoying both 
tbe land and house M. pleaded ihat 3. had never been put into possession, 
and again set up bis title as purchaser from R. and possession under such title. 

The bfunsif found that S. had been put into formal or constructive possession 
of tbe land, but not of the house, and decreed tbe olaim. 

On appeal the District Judge held that 8. was bound to proceed according to 
tbe provisions of Section 335 of the Code of Civil Procedure to recover posseseion, 
and could not bring a separate suit: 


* Seoond Appeal No. 72 of 1886. 
(1)110.6. (21GB. 586. 
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Held that, whether there had been legal delivery or nob, the suit was not 
barred. 
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[Appl , 24 C. 715 (719) ; D . 9 M L.J. 131.] 

Appeal from the decree of J. A. Davies, Acting District Judge of 
Tanjore, reversing the decree of T. Rangacharyar, District Munsif of Tiru- 
valur, in Suit No. 183 of 1884. 


10 M. 33 = arguments appear sufficiently for the purpose of this 

11 lod. Jur. frorn the iudgment, of the Court (COLLlNS, C J., and BraNDT, J.). 

19 Mr. M'edderburn, for appellant. 

Bhashijam Ayyanaar, for respondents. 


JUDGMENT. 

The plaintiff, appellant, purchased the plaint properties in execution 
of a decree against one Ramasami Pillai. The respondents (Muttusami 
Filial and Dorasami Ayyangar) raided objection to the lands, &c., being 
attached, setting up a claim on [54] their own account. Their objections 
were disallowed in execution proceedings, and they filed no suit to set 
aside the order made against them : an i it is admitted that they cannot 
raise any objection on the merits to the appellant’s claim to the lands or 
to his obtaining possession of them. 

In 1882, the appellant obtained a sale certificate, and he also obtained 
delivery, not actual delivery under Section 318, Civil Procedure Code, but 
symbolical delivery, uresumably given under Section 319. The District 
Munsif passed a decree in plaintiff’s favour, but in appeal that decree was 
reversed, the plaintiff s claim being disallowed on the grounds, apparently 
taken for the first time in argument in appeal, that the plaintiff accepted 
symbolical delivery only when he was entitled to and might have had actual 
delivery ; that express provision for summary remedy in the case of 
obstructions offered to an auction-purchaser in obtaining possession is 
provided in the Code of Civil Procedure, and that the plaintiff is therefore 
precluded from bringing a separate suit for possession ; and reference is 
made to Lolit Coomar Bhose v. Ishan Chunder ChuckerhiUty (1'. It is 
further observed by the District Judge that even if resisted the plaintiff 
could still obtain redress under Section 335, Civil Procedure Code. 

It is contended in appeal that the decision of the Lower Appellate 
Court is wrong in law, that there is no express provision in the Code of 
Civil Procedure in bar of a suit like the present, and that it therefore lies 
on the respondents to show affirmatively that such a suit is not maintain¬ 
able ; and \vith reference to the case mentioned by the District Judge, it 
is pointed out that this case is not reported in the authorized Law Reports, 
and that there are other subsequent decisions by the same Court, Krishna 
Ball Dutt v. Radha Krishna Surkhel (2), and Shania Charan Chatterji v. 
Madhub Chandra Mookerji (3), to the contrary. 

For the respondents it is urged that the decision in Lolit Coomar 
Bhose s case only follows another in Kristo Gobind Kur v. Gunya Pershad 
Surmak {4/, and that it is correct in principle, and may be distinguished 
from the other c-*ses above cited. 

Section 244, Civil Procedure Code, has no bearing on the present case, 
as the respondents were no parties to the suit in which the [53] decree 
was passed, in execution of which the appellant purchased the plaint 
lands. 



10 C.L.R. 258. 


(2) 10 0.402. (3) 11 0.93. 
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Section 13 has no application, as there has not been any previous suit 
between the parties to this suit in respect of the pkint lands. 

The case of Lolit Coomar Bkose v. Ishan Chwtder Ckuckerbutty differs 
from the present case, in that there wa< no application made for delivery 
in execution. The case in the Weekly Eeports above referred to and 
followed in Lolit Coomar Bhose's case is on all fours with ihis, assuming 
it to be correctly held therein tha'. the symbolical delivery here given is in 
fact no delivery at all. But the correctness of this latter decision was ques¬ 
tioned by Garth, C.J., in Lolit Coomar Bhose'a case ; and in Shama Charan 
Chatterji v. Madhub Chandra Mooke.rji (in which the question was whe¬ 
ther a plaintiff, who obtains a decree for possession against a defendant 
and in execution obtai'’S formal, i.e., symbolical delivery, has a fresh 
starting point as regards limitation, and also a fresh cause of action) 
reference is made to the case of Sera Mohun Bama (l) as authority for 
the proposition that an auction-purchaser is not confined to the remedies 
provided by Sections 318 and 319 of the Code, but may sue without 
proceeding under those sections, or if the possession obtained under them 
be infructuous, the decision in Kristo Gobind's case being thereby overruled, 
at all events as regards an auction purchaser. 

We have to observe that Seru Mohun Bania's case is not precisely 
the same as that now before us, seeing that the auction purchaser bad 
failed to obtain any sort of delivery whatever by reason of alleged errors 
in boundaries and of onpositioo by the defendants on this score ; in other 
respects it is an authority in favour of the appellant. 

We are then certainly not met with any unquestioned authority for 
the decision of the Lower Appellate Court in this case, aod we are of 
opinion that the appellant’s suit is maintainable. 

The appellant certainly might have had delivery under Section 318, 
the respondents being actually and physically ejected from the lard if 
necessary. 

Delivery under Section 319 could properly be made only in the case 
of there being tenants or other persons entitled to occupy the [56] land in 
occupation: it is not alleged there were any tenants on it, and the respond¬ 
ents were not entitled to occupy it. Either then there was a delivery of 
some sort, or there was legally no delivery at all. If there was no delivery 
at all, then certainly the appellant is in our opinion not debarred from 
maintaining the suit. If there was delivery—whatever the nature of that 
delivery may have been—the respondents either remained in possession or 
occupation, having no right thereto, or they re-entered and their re-entry 
was wrongful and a trespass. 

There are in our opinion no grounds for holding that a suit like the 
present is barred by reason of the Civil Procedure Code containing special 
provisions for putting an auction-purchaser in possession in execution 
proceedings. 

Section 244 specifies the cases iu which questions arising in execution 
of decrees shall be decided in execution and not by separate suit, and this 
is not one of those questions. 

This disposes of the argument that the appellant, having been resisted 
by persons not claiming in good faith, has his remedy under Section 335 of 
the Civil Procedure Code. He might, perhaps, apply to the Court under 
that section: on the other band, the Court might hold that having given 
delivery before, on which occasion no resistance or obstruction was offered, 
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it is functus officio and has nothing more to do in execution with the 
conduct of the purchaser and those opposing him ; and, as is pointed out 
by the leaped counsel for the appellant, if the latter did apply and obtain 
an order in his favour under that section, the respondents, as parties 

against whom the order was made, might perhaps claim to institute a 
suit to establish their right. 

However i.his may be, unless the suit is clearly not maintainable hy 
reason of some express provision of processual law, it cannot be held to be 
barred : we have not been refeiTed to any such provision. 

decree of the Lower Appellate Court should be reversed, that of 
the Court of First Instance being restored, and the appellant should have 
costs in the Lower Appellate Com*t and in this Court. 


10 M. 57. 

[37] APPELLATE CIVIL. 

Before Mr. Justice Kernan and Mr. Justice Brandi. 


Lakshmi {Appellant) v. KuTTUNNt [Respondent).* 

[24th and 29th September, 1886.] 

Ciml Pro^dure Co^ Sectimi 311—“ DecreeAiolder" tiot restricted to deci-ee-holder who 
has attached, but includes one entitled to rateable distribution under Section 295. 

Where noe decree-holder had attached certain land and another decree- 
holder agaiDSt the same debtor had entitled himself to rateable distribution of 
the assets under Section 295 of the Code of Civil Procedure: 

^^ititled to apply under Section 311 of the Code to set 
aside the sale on the ground of material irregularity. 

tDls^, « N 542 (644) ; F 8 ^ ,250); Appr„ 15 A. 318 (320); R., 16 

-^OfC. 673 (6751; 29 C 648 (554): 21 M 51 (5«» • qs M dVR* 

M.l!j®585?687).f In'*’ (924) = a3’ 

against an order of J. A. De Eozario. District Munsif of 
Kutnad, under Section 588 (16j of the Code of Civil Procedure. 

purpose of this report from the 
judgment of the Court (Kernan and Brandt, JJ.). 

Gopalan Nayar, for appellant. 

Ananian Nayar^ for respondent. 


JUDGMENT. 

Kernan, J---In suit No. 537 of 1884 the plaintiff therein got a decree, 
applied for execution and sale of Palisseri and other lauds held by the 
defendant The land was attached. One P. V. Kuttunni proved a claim, 
by way of mortgage, before the Munsif against the lands for Es. 300. 
Owing to an error mthe Munsif’s Court, the proclamation issued by the 
Court stated that the property was to be sold subject to the mortgage 
aebt ot Ks. 430, whereas the admitted amount was only Es. 300. At 
a sale by auction on the 14th of December 1885 under that proolama- 

oTes 12?^^*^^^^^’ was the highest bidder for the sum 

Before the sale took place, Lakshmi Amma Anakkara Vadaketh, the 
appellant, had obtained three Small Cause decrees in suits Nos. 343 


Appeal against Order 78 of 1886. 
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and 312 of 1882 and No. 390 of 1884 for Es. 300, and bad applied 
before the sale to the Court of the same District Munsif for execution 
against the defendant of those decrees by sale [S8] of the same land and did 
nob get satisfaction. On the 18th December 1885 the appellant applied to 
the Munsif to set aside the sale by reason of the irregularity of the state¬ 
ment that the land was sold subject to Rs. 430 instead of Rs. 300, and 
alleged that if the property had been sold subject only to the proper 
amount of the incumbrances, both the petitioner in No. 537 and appellant 
would have been paid in fall. The Munsif by order of the 9th January 1886 
recorded the mistake and his opinion that the irregularity vitiated the sale. 
But he held that appellant had no right to apply under Section 311 for 
cancellation of the sale, on the ground, as it appears, that she was not a 
“decree-holder” within the meaning of Section 311, and that the decree- 
holder within the meaning of that section is the decree-holder at whose 
instance the lands were first attached. 

I think however that, upon the construction of the provisions of the 
Code, the expression ** decive-holder ” in Section 311 is not limited to the 
decree-holder at whose instance the lands were first attached. If such 
limited construction is the only correct one, then tbe right of the other 
decree-holder who applied for execution would, in certain given events, 
be prejudiced. For instance, if the first decree-holder dies, and it no 
representative of his applied under Section 311, or if that decree-holder 
did not, as in this case, choose to point out to the Court the irregularity 
and apply fora re-aale, then, if no other decree-holder could apply, the 
irregularity and consequent loss would be incapable of remedy. The 
excess amount of the mortgage stated is small in this case, still that sum 
of Rs. 130 and the Rs. 125, the purchase money, would be sufficient, it is 
alleged, to pay the petitioner and the previous decree-holder. But suppose 
a case occurred when tbe excess amount was large, the loss would be 
serious. If the sale now stands, the purchaser (the mortgagee) will get the 
land for Rs. 130 less than he contracted to pay, and will retain that sum 
which ought to be distributed under Section 295. 

The definition of “ decree-holder” in Section 2 of the Code applies 
certainly in terms to the case of the present appellant, and although in 
ordinary circumstances, probably the first attaching decree-holder would be 
the most proper decree-holder to apply under Section 295 for re-sale if he 
was willipg to do so : but that is no valid reason for holding that an appli¬ 
cation by any other decree-holder is not provided for by Section 311. It 
was suggested that if any [S9] decree-holder could apply, all or any number 
of decree-holders might apply. But in such case, the Judge to whom 
the application should be made could either refuse to hear the application 
of any other decree-holder, if the first decree-holder was willing to proceed; 
or if he was not willing to proceed, then the Judge could appoint any 
of the other decree-holders to apply under Section 295, as he should 
think fit. 

The rights of all the decree-holders under Section 295 are tbe same, 
and the same proceeding must bo taken by the subsequent decree-holders 
to apply to the Court for execution as the first decree-holder took. 

From the date that the Court grants the order to execute the decree 
under Section 245, all proceedings to a^tachment■l and sale are directed by 
the Code to be taken by the Court, and the first attaching creditor has no 
more to do wich the attachment and che sale than the subsequent decree- 
holders. The first attaching decree-holder could not stay the sale even if 
he was paid m full after the other decree-holders had applied to tbe Court 
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for execution. It was certainly open to the appellant to have informed 
the Munsif before the sale that proclamation was wrong, if the appeUant 
wa,s in fact aware of the error before the sale. But apparently the decree- 
holders we:-6 not aware of tlie error until the sale, or if they were aware 
of the error, neither applied to have the error corrected. I do not, however 
think the omission to do so affects the question. 

For the above reasons. I think that the power of any decree-holder 
to apply under Section 311 is essential to the rights of all decree-holders. 
1 also think chat upon the ground on which the Munsif put his order 
it IS wrong. T would therefore reverse it and instruct the Munsif that 
he IS at liberty to entertain the aDidication of the appellant and act on 

the tacts. If he thinks ic is a proper case to set aside the sale. Costs to be 
provided for in the revised order. 

that the appellant has a right to appeal 
in this case if she is the decree-holder ” or " a decree-holder ” within the 
terms of Section 311, Civil Procedure Code, and not otherwise. 

She is a person holding t hree decrees for money against the judgment- 
debtor in execution of a decree against whom another judgment-c-eJitor 
(the plaintiff in Original Suit No. 537 of 1884) [60] attached and 
eventually brought to sale certain immoveable property; and prior to 
realisation of the assets,’' i.e., the purchase monev paid for the property 
sold, the appellant had applied to the Court which ordered the* sale for 
execution of his decree against the same judgment-debtor. 

subject to an encumbrance ; inquiry was held 
by the Court as to this, and the Court allowed the claim of the encum¬ 
brancer to the extent of Rs. 300 ; but, by a mistake in the execution 
department, it would seem the property was advertised for sale as subject 
to an encumbrance of Rs. 430. 

The encumbrancer himself purchase! the pronertv. The appellant 
applied to the Court which executed the decree to set aside the sale on 
the grounds that if the amount of the charge on the land hai been 
correctly stated, the property would have sold for a higher price, for a 
price sufficient to satisfy the appellant’s claims in full, and that the 
mistake constituted a material irregularity, bv reason of which the 
appellant had sustained substantial loss. 

The District Munsif held that there was such an irregularity as would 
vitiate the sale, but that, as the appellant is not the holder of the decree 

in executing which the property was attached and sold, she has no locus 
standi under Section 311 of the Code. 

If we are to hold that the District Munsif is wrong in this respaofci 
we must hold that the words “ the decree-holder ” in that section include 
any decree-holder” who has made an application under Section 295. 

The Code deal** witii the sale and delivery of property in sections 
commencing with 286. There are, first, general rules. Sections 286 to 295 
inclusive; then Sections 296 to 303 deal with sale of moveable, and 
becAon 304 et seq. with the sale of immoveable, oropertv. In these 
sections the holder of a decree is referred to first in Section 293 as “the 
judgment-creditor ;” in Section 294, it is provided that “ no holder ol a 
d^ree shall purchase without the leave of the C^^urt, and prescribes 
what shall be done in case of a decree-holder who purchases with such 
permission; up to Section 320 (beyond which we need not go for present 
purposes) the only section which contains a reference to the decree-holder 
is Section 311; and the only persons a**, whose instance a sale of immoveable 
property under the chapter can be set aside are “ the decree-holder.” any 
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person whose immoveable property has been '^old at such sale, and tlie 
auotion-purchaser. 

[61] It appears to me then that, according to the ordinary rules of 
construction, the words “the dtcree-holder” should apply to the decree- 
holder at whose instance the property has been brought bo sale- On the 
otber hand, ifi is contended that ev n if the words cannot be lead as any 
decree-holder,”—and this certainly cannot be, for it could not be contended 
that a decree-holder who had taken no steps whatever in execution could 
come under Section 311 —they do include any decree-holder who has 
taken action under Section 295. Section 295 is very curiously wordtd. 
The “assets” therein specihed nra not “ assets ” until the property had 
been sold and the proceeds realized ; and there cannot strictly speaking 
be any application “to the Court by which such assets are held, prior to 
realization” thereof, for there are, according to the terms used, no assets 
until the purchase money is in the hands of the Coiirc. Some reasonable 
construction must however be placed on the wording. 

The sec ion requires that application be made “for execution” by those 
holding decrees and desirous of coming to share rateabiy ; it appears to 
have been generally assumed, and I do not say wrongly, that there is a 
sufficient application for execution if such decree-holders simply ask to 
share rateabiy in the net proceeds when realized. 

It is said that great hardship may be inflicted on such decree-holders 
if they have no meins of having sales set aside on good and sufficient 
grounds. 

If the balance of convenience clearly is in favor of the more extended 
construction to be pub on the words “ the decrec-ho'der” in Section 311, 
and such construction is not evidently uot allowable, such extended con¬ 
struction should be given. I think that no inference either way can be 
drawn from the definition of “ a decree-holder” in Section 2 of the Code; 
anpellant certainly is a decret-h'.dder within the meaning of the term as 
used in the Code: tiie only questi' n is as above siated. 

Under Section 271 of Act Villof 1859, the first attachiug creditor, 
even though he proceeded no fmther and a subsequently attaching creditor 
brought the property to sale, had priority; Secbioti 295 of the present Code 
was intended to prevent this and to provide for rateable distribution, after 
deduction of the costs of the proceedings necessary for and anterior to sale, 
and of the sale ; and the holders of decrees for money only come in last, so 
that the [62] preferential claims of decree-holders having superior 
rights and of the creditor, at whose cost the sale is carried out, are pro¬ 
vided for. 

These are difficulties which occur to me from ihe peculiar wording of 
Section 295 which I have above indicated; bu& on the whole, I am not 
prepared to dissent from my learned colleague in the conclusion arrived at 
by him, viz., that it is open to us fco hold petitioner to be entitled to call 
the sale in question under Section 311« 

I, therefore, concur in the proposed order—6ftrd^an Singh v. Hurdeo 
Narain Singh (1) being authority that a material error in describing the 
encumbrances on the property sold may be a material irregularity in pub¬ 
lishing and conducting the sale. 
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APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Ki., Chief Justice and Mr. Justice 

Muttusami Ayyar. 

% 

Yellaya (PlaintiffK Appellant v. VlEAYA {Defendant No. 2), 
Respondent.^ []9ih July and 29th September, 1886.3 

Revenue Recnven/ Act, Section Sd-Lunitation-Sale of land subject to viortgage—Suit 
Oif mortgagor. 

Lan J which was subject to a mortgage having been sold for arrears of revenue 
under Act II of 1864 (Madras), the mortgagee’s assignee sued to enforce the 
terms of the bond by sale of the land more than six months after the date of 
the sale of the land : 

Held that the suit was barred by Section 59 of the said Act. 

[R.. 12 M. 163 (172).] 

Appeal from the decree of Venkata Rangayyar, Acting Subordinate 
Judge at Ellore (Godavari) confirming the decree of K. Venkataohalam 
District Munsif of EUore, in suit 759 of 1882. 

The facts necessary for the purpose of this report are set out in the 
judgment of the Court. 

Subha Rau, for appellant. 

Respondent did not appear. 

JUDGMENT. 

The appellant Nidadavolu Yellaya is the assignee of the mortgage 
bond A which was executed by defendant No. 1 [63] to defendant No. 4 on 
the 29th June 1879. By chat document the mortgage debt was secured on 
68^ cents of iuam land now in suic. The revenue payable to Government on 
some jiraitiland owned by the mortgagor, defendant No. 1, for fasli 1290 
fell into arrear. It was considered that if that piece of land was put up to 
sale, no one might purchase it and the arrear might not be recovered. The 
land in suit was therefore attached and sold to defendant No. 2, the respond¬ 
ent, under Act II of 1864. The revenue sale took place on the 24th Novem¬ 
ber 1881. When the land was under attachment, the original mortgagee, 
defendant No. 4, brought to the notice of the tahsildar the existence of 
the mortgage, but he was informed that if he paid the arrear, the attach¬ 
ment would be raised. As he failed to do so, the land was sold, andUmidi 
Viraya (defendant No. 2), the respondent, became purchaser. On the 
10th August 1882, the appellant accepted the assignment of the bond A 
and brought this suit on the ground that what actually passed by the 
revenue sale was only the right of redemption which the mortgagor had 
at the date of the sale. 

The District Munsif passed a personal decree in favor of the appel¬ 
lant as against the mortgagor, and also directed payment to the former 
of the surplus sale proceeds in the hands of the Collector of the District 

(defendant No. 3), but he exonerated the property in suit from all liability 
for the debt. 

Subordinate Judge confirmed the decree of the District 
Munsif on the ground that the suit, which was instituted after the 
expiration of six months from the date of the sale, was barred by Section 
59 of Act II of 1864 , and that under Section 42 of the same enactment, 

• Second Appeal 896 of 1885. 
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the property in the land sold passed to the purchaser free of prior 
enoumbracoes. 

It is urged in second appeal that both the grounds relied on by the 
Lower Appellate Court are not good in law. It cannot be denied that 
what was really intended to be sold and what was sold in fact was, not 
the mortgagor's right of redemption, but the entire property under mort¬ 
gage. It would become necessary to determine whether more than the 
right of redemption was liable to be sold only in case the suit is not barred 
by Section 59. This Section provides that "nothing contained in this 
Act shall be held to prevent parties aggrieved by any proceedings 
under this Act, except as hereinbefore provided, from applying for 
redress ; provided that Civil Courts shall not take cognizance of any suit 
[64] instituted by such parties for any such cause of action unless such 
suit shall be instituted within six months from the time at which the cause 
of action arose." In the case before us the sale of a larger interest than 
what was liable to be sold is, according to the appellant, the grievance for 
which be seeks redress; and the claim, therefore, that the sale was illegal 
so far as it purported to convey more than the right of redemption appears 
to us to fall under that section. It may be that the appellant does not seek 
to annul the sale in ioto ; but its cancelment pro tanto, so far as the 
interest conveyed is in excess of the right of redemption, is also a remedy 
for an iojury caused by a proceeding under the Acb. We are of opinion that 
the suit was properly held to be barred by limitation and dismiss this 
second appeal. 


10 H. 64 (F.B.). 

APPELLATE CIVIL—PULL BENCH. 

Before Sir Arthur J. R. Collins, Kt., Chief Justice, Mr. Justice Reman, 
Mr. Justice Muttusami Ayyar, Mr. Justice Brandt, and Mr. Justice 

Parker. 


Repbrbnce from the Board op Revenue under Section 46 

OF the Indian Stamp Act, 1879.* 

[3rd September, 1886.] 

Stamp Act, Schedule II, Article 15 (a)—Receipt—Endorsement of payment on mortgage 
deed. 

An endorsement on a mortgage, acknowledging the receipt of the sum thereby 
secured is exempt from stamp duty under Schedule II, Article 15 [a) of the Indian 
Stamp Act, 1879. 

Reference to the High Court by the Board of Revenue under Sec¬ 
tion 46 of the Indian Stamp Act, 1879. 

On the let April 1886 the Collector of Tanjore (J. B. Pennington) 
made the following reference to the Board of Revenue:— 

' The Sub-Registrar of Tirukatlupalli has impounded an instrument 
which purports to be a receipt endorsed on a deed of mortgage without 
poBseBsion, whereby the mortgagee acknowledges the receipt of tbe princi¬ 
pal of the original instrument plus tbe interest due on it. 

[ 68 ] “Now, under Article 15 (a). Schedule II of Act I of 1879, this re¬ 
ceipt would appear to be exempted from the payment of any duty ; but 
the Sub-Begistrai considers that this provision of tbe Act has been narrowed 
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10 H. 62. 


* Referred Owe No. 8 of 1886. 
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in its scope bv the terms of the resolution of the Board, in their Proceetl- 
ings, dated 19sh December 1833, No. 3852, paragraph 3. He makes a 
distinction between receipts endorsed on simple bonds and receipts endors¬ 
ed on morrgage-deeds whether simple or usufructuary, and considers 
that these latter receipts .should be duly stamped with one-anna stamp; 
but I do not know whether this is the opinion of the Board, or, judging 
from the words ‘custody of any specified property,’ whether they only 
distinguish between usufructuary mortgages and mortgages creating only 
an encumbrance on property without involving its custody or posses¬ 
sion. And before drawing the distinctions referred to in paragraph 2, 
I would submit that the terms of Article 15 U), Schedule II, of the 
Act, are so plain that I do not understand how any reservation in the 
class of exempted receipts can be mad-’. The wording of Article 15 (a), 
Schedule II of the Act, ‘receipts endorsee! on or contaioed in any 
instrument duly stamped’ seems wide enough to cover any kind of docu¬ 
ment. 

I request therefore that the Board will be good enough t.^ inform 
me whether any distinction was conte nplatel in their Proceedings, dated 
19th December 1883, and, if so. to instruct me as to what classes of 
receipts are exempt from stamp duty and what not.” 

The resolution of the Board, dated 27th May 1886, was as 
follows:— 

“The position taken by the Board in their Proceedings of 19bh 
December 1883, No. 3852, was that receipts endorsed on deeds, which 
imolved the custody of specified property, amounted to and, therefore, 
were releases. 

As at present constituted, they doubt whether they were justified in 
so deciding, or whether, as in Board’s Proceedings, dated 27th October 
1879, No. 3028, they should, before holding a receipt to be a release, have 
demanded the additional words of actual relinquishment. 

The present deed, as a case in point, they resolve therefore to refer 

to the High Court for decisi m ; its wording is the receipt of money, its 

effect the release of land ; is it to be exempted as the former, or stamped 
as the latter ? ” 

[66] The Acting Government-Pleader (Mr. Powell), for the Board of 
Revenue. 

JUDGMENT. 

The judgment of the Full Bench ("COLLINS, C. J., KerNAN, MUTl’U- 
SAMI Ayyar, Brandt, and Parker, JJ.) was delivered by 

Collins, C.J.—We are of opinion that the endorsement on the mort¬ 
gage bond is exempted from stamp duty under Schedule H, Article 15, of 
the Stamp Act of 1879, it being a receipt within the terms of the exemption. 
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Before Sir Arthtir J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Parker. 


Kurupam Zamindar {Plaintii), Appellant v. Sadasiva 
(Defendant), Respondent.* [24th and 25bh September, 1886.] 


1886 
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,10 H. 66. 


Liviitation Act, ScJtedulell, Articles, 178, 179 i3) '•Civil Procedure Code, Section 583— 
Application for refund of moneys levied under decree reversed on appeal^Revietu re¬ 
jected - Time not exchided from coynputation. 

Where a review o( judgment has been applied for, and, after noCioe to the 
other side, refused, the period during which such application was peodiog caaaot 
be excluded in computing the period of Hroitation fur execution of the decree 
under Article 179 (3) of Schedule II of the Indian Limitation Act. 

Semble —An application for refund of moneys levied in execution of a decree 
subsequently reversed on appeal is iio'> governed by Article 179 hut b> 
Article 17S of Schedule II of the Limitation Act. 

CP.. 28 0. 113 (115) ; R.. 20 M. 448 (449).] 


Appeal against an order of J. Kelsall, District Judge of Vizaga- 
patam, in execution proceedings in Suit 11 of 1878. 

The facts necessary for the purpose of this report appear from the 
judgment of the Court (COLLINS, C.J. and PARKER, J.) 

Subba Rau, for appellant. 

Mr. Powell, for respondent. 


JUDGMENT. 

In I his case Sri Baja Vyricherla Suryanarayana Razu Bahadur, 
zamindar of Kurupam, had sued defendant, Kuchibbotla Sadasiva 
Parabrahman, for mesne profits, and had got a decree, which was subse¬ 
quently reversed by the High Court [67] in Appeal Suit 71 of 1881 on 
September 26th, 1881. Pending the appeal the zamindar had collected 
in execution Bs. 7,100 from defendant. 

The zamindar petitioned the High Court to review the appeal decree, 
but after notice to defendant the review was refused on October 2nd, 1882. 

The present application under Section 583 of the Code of Civil Pro¬ 
cedure, for recovery ofsthe Rs. 7.100 levied in execution, was presented 
on August 6th, 1885, and the appellant contends that it is barred except 
as to Br. 70, the costs of the review proceedings. 

If the application be regarded as falling under Xrticle 179, Schedule II 
of the Limitation Act, the period of limitation will run from the date of 
the High Court decree (September 26tb, 1881), since Clause 3 only anplies 
to oases in which there has been a review of judgment, and in this case 
the review was refused. 

We are disposed however to think that the application is governed 
by Article 178, since it is not one for execution of a decree or order, 
but to enforce a benefit by way of restitution under a decree passed in 
appeal. Such execution is governed by the rules prescribed in the Code 
for the execution of decrees, aud limitation will run from the date when 
the right to apply accrues. This was on September 26tb 1881, and 
the pendency of an application for review by the other side did not debar 
defendants from applying for the refund. The application is therefore 
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barred-in either case, except with regard to Rs. 70, the costs of the review 
proceedings. 

The order of the District Court must be modified accordingly, and the 
respondent must bear appellant's costs in this appeal. It is nob necessary 
now to consider the claim for interest, but we do not think the Judge 
should have awarded a higher rate than 6 per cent, per annum. 


10 H. 68. 

[68] APPELLATE CIVIL. 


Before Sir Arthur J. S. Collins, Kt., Chief Justice, and 

Mr. Justice Brandt. 


Abdul RahIMAN {Respo^ident), Petitioner v. KUTTI AhmeD 
(Petitioner), Respomlent.* [1st October, 1886.] 

Act XIX of 1841. Section 3 —Civil Procedure Co<le. Section 622. 

Where a District Courf. purporting to act under Section 4 of Act XIX of 1841 
directed an inventory of the estate of a deceased person to he taken without con¬ 
forming to the requirements of Section 3 of that Act, the High Court set aside 
the order under Section 622 of the Code of Civil Procedure as made without 
jurisdiction. 

[R., 34 C. 929 <9341 = 12 C.W.N. 63 : 17 Ind. Cas. 429 (43l)=23 M.L.J. 537 (538) = 
12 M.L.T. 497 (498) ; 2 N.L.R. 72 (76).] 

Application under Section 622 of the Code of Civil Procedure to set 
aside an order made by J. W. Best, District Judge of South Ganara, on a 
petition presented under Act XIX of 1841. 

On an application made under Act XIX of 1841 by the next friend 
of Kutti Ahmed, a minor, alleging that he was entitled to the estate of 
Kunhamed, deceased, liis grand-uncle, and praying that an inventory of 
the estate left by the deceased might be taken, Abdul Rahiman opposed, 
claiming to be entitled to the said estate under an agreement executed 
by the deceased which he produced in Court. This agreement was impugn¬ 
ed by the minor’s mother’s sister, Biyatumma, a party to it, who was 
examined by the Court. The District Judge under these circumstances 
held that the case was a proper one for the taking of an inventory of the 
moveables and made an order to that efifect. 

To set aside this order Abdul Rahiman made the present application. 

The Acting Advocate-General (Mr. Shephard) and Gopala Rau, for 
petitioner. 

Mr. Subramanyam and Narayana Rau, for respondent. 

JUDGMENT. 

In our opinion the District Judge has acted without jurisdiction in 
making the order to which exception is taken. He has not set forth the 
facts necessary to show jurisdic- [69] tion, having regard to the require¬ 
ments of Sections of Act XIX of 1841. On the contrary, after citing the 
parties and having them before him, he has himself recorded that they 
may properly be left to their remedy by means of a regular suit, so far 
as the dispute between them is concerned. 

In these oircumsbances, his jurisdiction under Act XIX of 1841 
ceased. The order for taking an inventory had not been made prior to 


• Civil Revision Petition 119 of 1886. 
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tho time when he decided that the parties should he referred to a regular 
suit, and the Judge had no jurisdictiot) nhen to make an order for such 
inventory to be taken. He directs that the inventory is only to be taken 
in certain oiroumstaoces and under certain conditions; but the Act does 
not contemplate such an order being made subject to conditions. The 
order appears to us to be made without jurisdiction and must be set aside 
on that ground. The respondent must pay the petitioner’s costs in this 
Court. 


1886 

OCT. 1. 

Appel¬ 

late 

Civil. 

10 H. 68. 


10 H. 69. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice and 

Mr. Justice Parker, 


TELLIS [Plaintiff), Appellant v. SaldaNHA AND OTHERS 
(Defendants), Respondents.^ [20th August and 8th October, 1886.] 

Indian Stuxession Act, 1865, effect of, on estates of Native Ch7-istians 2 ,)revioitsl>j follow¬ 
ing Hindu, law. 

AandJ, brothers, Native Christiaos, dosceadanUof Brahmans, wste living 
in oo-paroenary and owned certain land on the date when the Indian Succession 
Act, 1865. came into force. In 1872. nt parcidon having bjan made. A died : 

Held that J did not take the whole estate on the death of A by survivorship. 

[P., 12Ind.0as. 704 (707) = (l9ll) 2 M.W.N. 467 (471); 11 M.L.T, 23'2 (239) = (1912) 
M.W.N. 386 (392‘=14 Ind.Cas. 460 ; Rel., 12 C.L.J- 4.59-15 C.W.N. 158 (161) 
= 8 Ind.Oas. 41 (43); R.. 31 0, U (18) {P.C.)=5 Bom, L.R. 846 = 7 C.W.N. 895 
= 30 I.A. 249 = 13 M.L.J.38I ; 32 M. 1911197} = 1 Ind. Oas.408 (4U)= 19 M,L.J. 
94 {99)=6 M.L.T.49(S11: 16 C-L.J. 311(314)= 17 C.W.N. 102 (l05) = 17Ind. 
Cas. 257 {2599); 4 O.C. 89 (92); P.L.R. 1900 p. 269.] 

Appeal from the decree of G. Venkoba Rau, Subordinate Judge at 
Mangalore (South Canara), modifying the decree of A. Venkataramana 
Pai, District Munsif of Mangalore, in suit 286 of 1883. 

The facts of the case, so far as they are necessary for the purpose of 
this report, are sst out in the judgment of tho Court (Collins, C.J. and 
Paekeb, J.). 

[70] The Acting Advocate-General (Mr, Shephard) and K. Narayana 
Bau, for appellant. 

Bhashyam Ayyangar and Strinivasa Rau, for respondents. 

JUDGMENT. 

The first question raised in this second appeal is a very important 
one. The question is whether tho Hindu rule of survivorship obtains in 
the families of Native Christians, who were living in undivided co-parce- 
nership at the time of the passing of the Succession Act and who have 
not since efieoted a partition. 

The plaintiff, Jose Tellis, and Augustine TelHs, the late husband of 
defendant No. 1, were Native Roman Catholic Christians and were living 
in co-paroenership as to their ancestral lands when the Indian Succession 
Act came into force io 1866. Their father had died previous to 1866. 
Augustine Tellis died in 1872, leaving a widow, defendant No. 1, and a 
daughter, Anna Tellis, defendant No. 2. The plaintiff’s contention is that, 
by the rule of survivorship, he became sole owner of the ancestral property 
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00 the death of his brotber in 1872 to the exclusion of defendants Nos. 1 
aod 2. 

Both the Courts below have disallowed the plaintiff’s claim. The 
District Munsif held, on the authority of Ponnusami Nadan v. Dorasami 
Ayyan (l), that the succession to the prouerty of Augustine Tellis—includ¬ 
ing his share in the ancestral estate—was governed by the Succession 
Act. He referred to a case decided by the same Judges reported in 8, 
Indian Jurist, page 30, which appeared to him inconsistent with the 
former ruling, but considered himself bound to follow the ruling in the 
authorized reports. 

On appeal, the Subordinate Judge, though not considering the Jurist 
case inconsistent, also followed Ponnmami Nadan v. Dorasami Ayyan. 

The learned .Acting Advocate-General, on second appeal, argues that 
both these cases are really in favor of the plaintiff’s contention. He points 
out that in the latter case the plaintiff’s father aied alter the Succession 
Act came into operation and urges that ulaintiff may, at his birth, have 
acquired an interest to which the rule of survivorship gives effect, and of 
which the subsequent enactment of the Succession Act will not deprive 
him. It was urged tiiat the Jurist case was on all fours with the present, 
since in that case also the father had died subsequent to the passing of 
[71] the Succession Act; aod with regard to joint family property there 
was properly speaking no succession, but r he rule of survivorship applied. 
The succession Act, it was said, applied only to prouertv which was 
inheritable. 

Against this Mr. Bushtjam Ayyangar urges that the term “]oint 
tenants, as applied to Hindu co-parceners with respect to iheir ancestral 
property, is misleading, since among them the joint tenancy with rights 
of survivorship is by operation of law and not by consent of the parties. 
He argues that, under the law of the Mitakshara, the chance of an 
increased share on partition accruing by the rule of survivorship is merely 
a contingent or possible right, and not a vested right; that if it were a 
vested right it might be attached and sold by a creditor, but it is uot 
attachable (Section, 260, cl. (A) of the Code of Civil Procedure, ; that the 
cases to which the Succession Act does not apply are cases in which the 
parties are Hindus by religion— Vathiars case (2); and hence that 
it is impossible, vvhere the Succession Act is in force, to give to a Christian 
a contingent right which could only accrue lo him were he a Hindu by 
religion and governed by Hindu law. 

In reply the Acting Advocate-General argues that when two persons 
have come into such a relation that the rule of survivorship npplies there 
can be no question of inheritance, and that whatever would be the case 
under the Bengal law, the plaiutiff’s claim by survivorship is good under 
the law of the Mitakshara. (Mayne, Section 242). 

The passage relied on by the plaintiff in Ponmtsami Nadan v. Dorasami 
Ayy-Au does not appear to us to carry the pronosition further than this— 
that where a Native Christian, who-e family had up to 1866 observed the 
Hindu law of succession, had by such law acquired at his birth an interest 
in ancestral property, the subsequent enactment of the Succession Act 
would not divest him of such interest. It would still be open, there¬ 
fore, to a son to sue his father and brother for a partition and separa¬ 
tion of such share in the ancestral family estate. But it does not 
follow from this that until a partition was made all the rules of Hindu 

(i) 2 M. 209. (2) 7 M.H.C.R. 121. 
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law would remain applicable after the passing of the Succession Act. It 
will be hardly contended that a managing member could bind the 
shares of the others, or that it would not be ooen to each member to give 
[72] or bequeath hia share to a j^tranger, and yet such alienation would 
he opposed to, and inoperative under, Hindu law, though valid under the 
Succession Act. 

In the Jurist case the present point did not arise. That was a suit 
brought by one of three brothers (Roman Catholic Christians), whose 
family had adhered to the Hindu law of succession up to 1866 and had 
not afterwards effected any partition. The father died in 1869 and the 
ancestral property continued to be managed by the second son as joint 
family property. On a suit brought by one of the brothers for partition, 
it was held that the Indian Succession Act did not apply, since on the 
father’s death the estate which had been held by him and his three sons 
jointly continued lo be held by the survivors, and that as there was no 
separate estate, no letters of administration were required. It was also 
held that the plaintiff's share was one*third, not one-fourtli. 

In that case no widow or daughter appeared to put in any claim 
under the Succession Act, and the three brothers had of course under either 
law equal rights in the father’s share. As the only property in suit was 
property which the memliers of the family had practically agreed among 
themselves to treat as if it vpero joint family property under Hindu law, 
it would naturally follow that the plaintiff was entitled to one-third, and 
the question now in issue did not arise. 

We are of opinion that coparcenership and the right of survivorship 
are incidents peculiar to Hindu law, which law, as far as it affected Native 
Christians, was repealed by the Succession Act. The Succession Act did 
not however take away any vested rights, and Augustine Tellis had a vested 
interest on 1st January 1866. That interest continued to vest in him till 
his death in 1872, when a case of intestacy arose which was governed by 
the Succession Act and not a case of coparcenary and survivorship govern¬ 
ed by Hindu law. The right of survivorship pre-supposes that the rule 
of Hindu law is the rule of decision at the date of the'coparcener’s death, 
but the effect of the Succession Act was to convert vested coparcenary 
rights into individual rights and to subject such rights in cases of intestacy 
to the rules of succession provided by that Act. We are of opinion that 
the decision of the Courts below was right. 

The next point is whether defendants Nos. 1 and 2 are liable to 
account to plaintiff for half rent for land No. 2 for three years or six. The 
Subordinate Judge ruled that the claim was governed [73] by Article 61 
(apparently a clerical error for 62) of Schedule II of the Limitation Act, 
audit is argued for the plaintiff that the case is similar to Gooroo Das 
Pyne v. Ram Narain Sakoo (1). 

Per contra Johuri Mahton v. Tkakoor Nath Lukee (2) and Kundiin Lai 
V. Bansi Dhar (3) were referred to. The Calcutta case does not apply. 
The Allahabad case was one in which one of two heirs (each entitled bo a 
pQoiety of deceased’s estate) received the whole of a certain sum of money 
in a banker’s hands. It was held that Article 62 there goveroed the case. 

^ The present case is that defendants Nos. 1 and 2, who were jointly 
entitled with plaintiff to the whole of rent for land No. 2. are called upon 
to give up to plaintiff his moiety. We think Article 62 will govern the case. 
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Lastly, it Is urged that the Subordinate Judge improperly refused to 
enforce the clause for forfeiture against defendants Nos. 3 and 4. It is 
found that plaintiff refuses to accept from these defendants a moiety of the 
rent, which was really all he was entitled to, and in any case it would be 
extremely unjust to enforce such a clause under present circumstances 
against tenants who have been holding on a mulgaini lease since 1841. 
The case is similar to Narayana v. Narayana (1), and we think the penalty 
is one which should be relieved against. 

The second appeal, therefore, fails and we dismiss it with costs. 


10 M. 73 (P.C.)==:i3 l.k 153 = 4 Sar. F.C.J. 755. 

PRIVY COUNCIL. 

Present: 

Lord Watson, Lord Hobhouse, Sir Barnes Peacock, and Sir Richard Couch. 

Appa Rao, In re. [17th July, 1886.] 

Re-hearbig—Infancy of party at the time of the hearing of appeal—" Res noviter ” not 
itself a ground for a re-hearing. 

There may be exception*! circumstances which will w.%rraDt the Judicial Com¬ 
mittee in allowing, even alter au order of Her Majesty lu Council has issued 
upon their report, a re-hcaring at tbe mstauce of oue of the parties. Bat this 
is an indulgence with a view mainly lo doing justice when by some accident, 
without any blame, tbe party has not been heard, and au order has bean made, 
inadvertently, as if he had been beard. 

[74] la one of two appeals iu suits relating to the same estate, judgment was 
given by tbo Judicial Committee after a hearing on the merits. In the other, 
judgment was given to tbe same ellect as lu tue first, it being conceded between 
the parlies that the questions in both suits were the same. After both judg¬ 
ments bad been reported to Hot Majesty, and confi.med by her orders in Oounoil, 
a petition for a re aearmg was presented. 

Held, that, even assuming that a case of res noviter bad been made out 
(which was not, however, the tact), the orders were fiuai, and the petition must 
be rejected. 

[R., U M. 439 (440) (P.C).] 

Petition for tbe re-heariog of two appeals in which orders of Her 
Majesty in Council (i5th December 1379 and 3rd May 1882) had issued. 

Tbe question decided in the two suits in which the above orders 
were made, related to tbe partibility of the new zamindari of Nuzvid, in 
tbe Kondapalli Circar, granted by sanad on the 8th December 1802. 
After the death of Raja Shobhanadri, the son of the grantee, in 1868, 
leaving six sons, his third son Narasimba brought the first of the two 
suits against the eldest son Narayya. joining the other four as defendants, 
for a declaration of his share in the zamindari. In 1874, while this 
suit was pending, Narayya died, and the Court of Wards, on 
behalf of his minor son Gopala, tbe present petitioner, maintained the 
defence that the zamindari was, as it had been decided to be by the High 
Court, impartible. This was not upheld by the Judicial Committee, it 
being held by their Lordships, on 13bh December 1879, that as the 
original zamindari of Nuzvid had been declared forfeited, and tbe new 
zamindari consisting of six parganas, part of the old, had been granted 
without any provision for its descent otherwise than according to the 
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prevailing law, ifc dosoontled according to the ordinary rules of iDlieribanoe, 1886 
and was not impartible; Raja Venkata Rao v. Court of Wards (1). The July I7i 

second of the two suits was instituted in 1873 by three of the brothers- 

for their shares in the same zamindari. This was pending in 1879, 

when the above decision was given ; the defendants, one of whom was the COUNCIL.' 

present petitioner, no longer contested the question of partihility ; and - 

judgment went against him in this suit also on 15th March 1882 ; Avva 

Rao V. The Court of Wards (2). (P.C.) = 

Both judgments having b:eD followed in due course by orders of Her 
Majesty in Council, the peiitioner now alleged that, [75] having been an^ 

infantas the hearing of the above appeals in 1879 and 1882, he attained 

fall age on 4th Dacembar 1882. Also, that he had discovered that there 
were official papers at Madras, showing that the old zamiudari of Nuzvid, 
never having been declared by the Government to have been forfeited, 
was held by it only with a view to certain ra-imhursements being made 
out of the revenue; and, further, that previously to the sanad of the 8th 
December 1802 baying been granted, the Government had already ordered 
that the zamindari should be restored to the family. The reports of 

Revenue officers iu charge of Nuzvid at the time, and other documents were 
specified. 

Mr. H. M. Bompas, Q. G. (with whom as Mr. Nanda Lai Ghose), in 
support of the petition relied mainly on (l) the minority of the petitioner 
at the time of the hearings in 1879 and 1882, and inability to defend his 
interests himself, coupled with (2) the discovery of fresh evidence, which 
had it been forthcoming would, it was cootendad, have altered materially 
the case presented. Reference was made to the Boglish rules of equity 
in regard to suits against infants, they being allowed on coming of age to 
answer afroih as defendants, and to give fresh evidence in support, although 
the guardian might have appeared and answered; Kelsallv. Kelsall (3J. 

The Indian High Courts admitted reviews on an infant party attain¬ 
ing majoricy ; Dahee Dutt Skahoo v. Subodra Bibee (4). Again, the Civil 
Procedure of the Indian Courts had always allowed reviews on the 
discovery of fresh evidence, and the Code now in force, Act XIV of 1882, 
provided for this in Section 623. Tbe petitioner, accordingly, might have 
obtained a review in the High Court, had the decision beeu against him, 
and had tbe question come up in India. The Judicial Committee, however! 
could re-hear the appeals. Re-hearings were within its discretion, and had 
been allowed even after orders in Council had confirmed tbe committee’s 
reports: see Bojundro Narain Rai v. Bijai Govind Singh (5). the precedents 
cited in the argument of Sir J. D. Coleridge in Hebbert v. Purchas{Q), and 
The Singapore" (7), in which last the authorities were all collected in the 
argument. Reference was also made to Macpherson’s Practice of the 
^dicial [76] Committee, p. 165, where the case of Raja Deeda Hossein v. 

Ranee Zahxiran Nissa was stated. 

_ The Judicial Committee having power to re-hear the appeals, the fresh 
evidence would affect the result, and would negative the premise of fact on 
which the judgment of 1879 had proceeded. That was that the Nuzvid 
zamindari, as granted in 1802, could not be identified with any estate, or 
title, existing prior to the issue of tbe sanad of 1802, which put Nuzvid on 
the same footing with ordinary estates. So far from this being the fact, 
the fresh evidence would show that the Government had virtually restored 


(l) SM. 128-71. A. 38. 
13) 2 Myl. & Keen 409. 
(6) L.R. 3 P.C. 6^. 


(2j 5 M. 237=9 I.A. 125. 

(4) 26 W.R. 449. (5) 2 M.I.A. 181 
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the zemiodari before the sanad was granted, and the order of the 
Government, not the sanad, constituted the actual grant of the estate. 
This was the main point to which the fresh evidence had reference; and 
by it the supposed disconnection between the old and new Nuzvid would 
be found not to exist. This want of connection between the new and the 
old zaraindaris formed the main distinction which had been taken between 
the Nuzvid case and that of the Sivaganga zamindari; see the judgment 
in Muttuvadaghanada Tevarv. Dora Singha Tevar (1), viz., that in the 
latter case the istimrar zamindar received his estate back on no other 
terms than the old terms. The evidence would show this distinction to 
be unfounded, and it would appear that Nuzvid was impartible as 
Sivaganga had been held to be; the latter being, also, but a portion of the 
larger impartible zamindari of Raonnad, as the new Nuzvid was of the old. 

In regard to whether the Judicial Committee should consider the 
evidence itself, or send the case back to the Indian Courts, to take the 
evidence, and deal with it, reference was made to Meer Mahomed Hossein 
v. Forbes {'2), Muttusawmy v. Vencataswara (S), Jtcveer Bhaee v. Vuruj 
Bkaee (4), 

JUDGMENT. 

Their Lordships’judgment was delivered by 

Lord Watson. —Their Lordships are of opinion that this petition 
must be refused. 

The petitioner asks a re-bearing of the judgment of this Board in 
these two appeals which was finally approved by Her Majesty in Council in 
the year 1883. The ground upon which be makes the application is, that 
be has discovered certain new matter which [77] would, if it had been 
produced in these appeals, have materially afi'ected the judgment of the 
Board. After hearing a very full explanation from counsel at the bar, it 
appears to their Lordships to be exceedingly doubtful wbeliber the docU' 
mentary evidence, which is said to be new, could have bad any bearing 
or any effect upon the decision of the Board. But it is hardly necessary 
to consider that point, because some of the documents which are alleged 
to be new are printed at length in the record formerly before this Board; 
and that which is now represented by the petitioner to be the most im¬ 
portant of them all is a recommendation of the Special Commissioner, 
approved of by the Governor in Council on December 3rd, 1802. That 
document is fully and correctly described in the record, so that its existence 
was known to the parties. In short, it is certain that most of the docu¬ 
ments were well known lo the parties, and were actually produced, and 
that, with reasonable care and diligence, all of them might have been 
recovered and made evidence, by the ordinary methods of procedure. 

Their Lordships are unwilling to dispose of this application on these 
grounds alone. They are willing to assume, for the purposes of this 
petition, that a relevant case of res noviter is set forth in it,—new matter 
which would, if it bad been submitted to the consideration of this Board, 
possibly have led to a different decision from that which was formerly 
arrived at. But in considering the petitioner's motion for a re-bearing, 
the following facts must be kept in view. It is not alleged that there was 
any informality in the conduct of these suits from their inception to 
their close. Both parties appeared before the Committee; they were fully 
beard upon the merits of the appeals, the petitioner being at that time 

(1) 3 M. 290 (804 305) = 8 I.A. 99. 
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represented by fche Court of Wards. It is not said that there was any 1888 
error in framing the judgment of this Board, or that it did not fully and July 17 ' 

aoourately express what the Board intended to decide. Then it was - 

reported to Her Majesty, and was confirmed by regular orders in Council, PhivT 
dated the 3rd May 1882, and the 19th July 1883. No authority has been GOtJNOIL. 
cited to their Lordships wl)ich can warrant them in granting a re-hearing 
under such ciroiirastances as these. It is quite true that there may be 
exceptional circumstances which will warrant this Board, even after ' 

their advice has been accepted upon by Her Majesty in Council, in allow- *'*'p 
ing a case to be re-beard at the instance of one of the parties. The oases* 

[78] in which that may be comnetontiy done are explained by Lord 
Brougham in the case oi Rajunder Narain Baev. Bijai Govind Singh (l). 

His Lordship properly describes this privilege, when allowed, not as a 
right, but as an indulgence. At page 220 of the second volume of Moore’s 
Indian Appeals, his Lordship says: “It is impossible bo doubt that the 
indulgence extended in such eases is mainly owing to the natural desire 
prevailing to prevent irremediable injustice being done by a Court of the 
last resort, where, by some accident, without any blame, the party has 
nob been heard, and an order has been inadvertently made as if the party 
had been heard.” Even before report, whilst the decision of the Board is 
not yet rea judicata, great caution has been observed in permitting the 
re-hearing of appeals. Tn the last case to which we were referred, that of 
Hebbert v. Purchas, in Moore’s Keports, volume 7, N.S., where a litigant 
alleged, before report and approval, that he had been disabled by want of 
means from appearing and maintaining his case, the Lord Chancellor 
said :—“ Having carefully weighed the arguments, and considering the 
great public mischief which would arise on any doubt being thrown, 
on the finality of the decisions of the Judicial Committee, their Lord- 
ships are of opinion that expediency requires that the prayer of the 
petitions should not he acceded bo, and that they should he refused.” 

There is a salutary maxim which ought to be observed by all Courts of 
last resort— Interest reipublicce ut sit finis litium. Its strict observance 
may occasionally entail hardship upon individual litigants, but the nois- 
chief arising from that source must be small in comparison with the 
great mischief which would necessarily result from doubt being thrown 
upon the finality of the decisions of such a tribunal as this. 

Petition rejected. 

Solicitors for the petitioner: Scott £ Spalding. 


10 H. 79. 

[79] appellate CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Brandt. 


Sri Devi (Defendant No. 10), Appellant v. Kelu Eradi and 
OTHERS (Plaintijs), Eespondents."^ [I5th July and 18fch October, 1886.] 

Malabar Law -Decree against karnaoan and senior anandravan not binding on junior 
numbers —Civil Procedure Code, Section 13, Explanation 5, Section 30. 

A decree having been obtained against the karnavan and senior anandravaD 
of a Malabar tarwad whereby the tarwad was dispossessed of certain land, the 
junior members of the tarwad who had not been impleaded in the suit sued to 
recover the land : 

* Second Appeal 962 of 1885. 

(1) 2M.I.A.181. 
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Held, that the plaintiffs were entitled to recover upon proof that the decree in 

the former suit wa.s not substantially correct, and that they were not bound to 

prove mala fidea or\ the part of their karnavan in defending the former suit as 

condition precedent to recovery. 

[F., 17 M. 214 (215): R-. 10 M. 223 f225); 15 M. 6(9) ; 20 M. 129 (136) (P.B.).] 

Appeal from the decree of H. J. Sbokes, Acting Disbriot Judge of 
South Malabar, reversing the decree of J. A. D’Rozario, Acting District 
Munsif of Angadipuram, in suit 514 of 1883. 

Suit by Kelu Eradi and seven others, junior members of the Pathari- 
kat Arikkare fcarwad, against (1) their karnavan Unni, (2) their senior an- 
andravan Manissa, (3) Sri Devi, Valia Thamburatti of the Pubhia Kovila- 
gam, and six others, to recover seven parcels of land. 

In 1880, the predecessor of defendant No. 3 obtained a decree for the 
possession of this land in a suit to which defendants 1 and 2 were parties, 
and Krishnan, Cheria Thamburan of the Puthia Kovilagam (defendant 
No. 4), purchased this decree and obtained possession of the land. 

Defendants 5—9 were tenants of defendant No. 4. 

Defendant No. 3 having died, her representative was impleaded as 
defendant No. 10. 

The Munsif dismissed the suit. PlaintiSs appealed. 

The District Judge decreed the claim. Defendant No. 10 appealed. 

The facts necessary for the purpose of this report appear from the 
judgment of the Court (Muttdsami Ayyar and Brandt, JJ.). 

[80] Gopalan Nayar, for appellant. 

The Acting Advocate-General (Mr. Shephard), for the respondents. 

JUDGMENT. 

The lands in suit originally belonged bo the tarwad now consisting of 
the plaintiffs (respondents) and defendants Nos. 1 and 2, the karnavan 
and senior anandravan of the tarwad. 

It is the case for the appellant that the jenm right was in 1839 sold 
to her predecessor in title the then Thamburatti of the Puthia Kovilagam ; 
that at the time of this sale they were held on an outstanding kaoam by 
one Unnian ; and having been demised back on kanam by the Kovil¬ 
agam to defendant No. 1 as karnavan of his tarwad, the latter in 
1858 sued the tenants in occupation to eject them, on which occasion 
defendant No. 1 in his plaint sued as holding on a kanam demise, from the 
Pubhia Kovilagam. This was in original suit 680 of 1858. The Kovilagam 
in original suit 172 of 1879, sued the present defendants Nos. 1 and 2 
and others, tenants 

The defendants in that suit denied the alleged sale of the jenm right 
to the properties then and now in suit; and the present defendant No. 2 
pleaded that the admission of his karnavan (present defendant No. 1) in 
the suit in 1858 was false and fraudulent; and the junior members of the 
tarwad now sue bo establish their jenm right. 

In the suit in 1879 blie appellant’s jenm title was held proved, though 
the finding was that a document which was produced to prove it was not 
genuine ; the admission of defendant No. 1 in 1858 coupled with other 
facts was, however, considered sufficient to entitle the Kovilagam to a 
decree; in execution of which the tarwad was dispossessed. 

In the present suit the District Munsif held that the admission of 
defendant No. 1 in 1858 was made in good faith, and is binding on the 
tarwad. A document, purporting to be the jenm deed of 1839, was pro¬ 
duced in this case, and the District Munsif thought it certainly was not a 
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genuine document, but the introduction of a fabricated document was held 
not sufiBcient to prove that the admission of defendant No. 1 in 1858 was 
the result of fraud and collusion between the defendant No. 1 and the 
Kovilagam against the rest of the tarwad. 

The District Judge held that the other members of the tarwad [81] 
are not bound, nor even affected, by the admission of their karnavan in 
1858 ; and that that admission was false, there having been no sale of the 
jenm right to the Kovilagam in 1839, and that it was made by defendant 
No. 1 in fraud of his tarwad to oblige the representative of the Kovil¬ 
agam whose kariasthan (agent or manager) he was, and at a time when be 
was not managing the affairs of the tarwad, nor living with the family. 
As showing that the Kovilagam did not acquire the jenm title in 1839, 
the Judge says the plaintiff in the suit of 1879 did not know on what 
grounds or on what documents to has© the alleged title; and this alone 
(be says) is sufficient to show the alleged deed of sale to be a forgery. 
Decree was accordingly passed in favour of the respondents. 

It is contended in appeal that it lay upon the respondents to prove 
affirmatively that the admission of defendant No. I in 1858 was made 
fraudulently; that a claim to set aside an admission as fraudulently made 
is barred by time; that it is not alleged that there was any fraud on the 
part of defendant No. 2 in the matter of original suit No. 172 of 1879, 
bo which he was a party; that on the contrary, defendant No. 2 and the 
other defeudants in that suit then pleaded that the admission of defendant 
No. 1 in 1858 was fraudulent, and the suit was fully contested in this 
respect; and that where a suit has been so defended, the tarwad should 
nob be permitted to have the same issue tried over again on an allega¬ 
tion of fraud in respect of admission made by the karnavan in 1858, even 
if such suit be not barred by time. 

For the respondents, it is contended that the District Judge finds 
fraud on the part of the karnavan established ; and, as to the senior anan- 
dravan being a party, that this cannot estop the other members from suing, 
as the anandravan could not represent the tarwad. 

We shall later on refer in more detail to the Full Bench case; Ittia- 
chan V. Velappan (l). 

It was sought in the present appeal to distinguish the cases disposed 
of by the Full Bench from the present, as relating only to property 
attached or sold in execution of a decree; hut we must nob overlook 
the fact that regard was had in the cases then under consideration to the 
laxity of procedure which for many years [82] prevailed in Malabar, and 
to the extent to which concession might be made in such oases. 

The substantial question then is, whether the defendants Nos. 1 and 
2 sufficiently represented the respondents' tarwad in original suit 172 of 
1879, and whether the decision therein bars the present suit. The issue 
whether the jenm title was in the appellants’ Kovilagam or in the respond¬ 
ents’ tarwad was also a material issue in the former suit, and the 
responents’ karnavan and senior anaodravan were party defendants. The 
former deoision would clearly be a bar if the respondents could be taken 
to have been parties to that suit, unless they showed that those who were 
actually parties did not defend the title of the tarwad bona fide. Whether 
this can be taken to be so in this case is the real question which we 
have now to con sider. 
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The decision in V. Narayanan Nambudri v. V. Narayanan Nambudri 
(1) is a clear authority for the position that Exolanation V of Section 13 
of the Code of Civil Procedure is nob limited to the case of a suit in which 
the provisions of Section 30 were comnlied with, and we should follow it 
if subsequent decisions did not throw doubt upon it. In that case it was 
also found as a fact that the plaintiff in the secood suit assisted the 
karnavan in defending the first suit. 

This decision was not followed in Kombi v. Lakshmi (2). It was there 
held that the decree against a person who hanoened to he the karnavan of 
a tarwad is not necessarily binding oo the tarwad in the absence of fraud, 
and that if it is sought to bind the tarwad, the procedure laid down in 
Section 30 must be followed. In that case, a sale in execution of a 
decree against one who was a karnavan was set aside at the instance of 
the other members of the tarwad. 

The decision in Gopalan v. Valia Tamhuratti (3) proceeded on the 
ground that a perpetual lease granted to a tarwad was forfeited by the 
denial of the landlord’s title by the karnavan of the tarwad, and that, 
unless the karnavan was shown to have acted in fraud of the tarwad, in 
denying the title, the leasehold interest which was forfeited in law could 
not be restored at the suit of an anandravan. Alluding to Section 30 of 
the Code of Civil Procedure, the Court then observed that it might be 
doubted how far the [83] oractice would be now upheld whereby the 
karnavan was recognized as representing the tarwad and entitled to sue 
or defend suits as such representative, without the association of the other 
members of the tarwad, who were nevertheless held bound by decrees 
passed in such suits unless they showed tnala fides in their representative. 

In this state of decisions, the legal effect of the procedure which had 
prevailed in Malabar was considered by the Full Bench in Ittiachan v. 
Velappan ( 4 ). The grounds of decision unanimously adopted by the 
Court were (I) when the karnavan of a tarwad was not impleaded as such 
in a suit, and there was nothing on the face of the proceedings to show 
that it was intended to implead him in his representative character, 
tarwad property could not' be attached and sold in execution of a 
decree, even though it was proved that the decree was obtained for a 
debt binding on the tarwad, and (II) that, although the property of a 
tarwad might be attached and sold in execution of a decree when the 
karnavan was sued as renresentative of the tarwad, members of the 
tarwad who were not parties to the proceedings and had not been repre¬ 
sented in the manner prescribed by the Code of Civil Procedure were not 
estopped from showing that the debt for which the decree was passed 
was not binding on the tarwad. The principles on which the grounds of 
decision were formulated are (I) that a decree can only operate inter 
partes ; (II) that if it is desired to extend its operation to those who are 
not parties to the suit, or who do nob claim under them, the procedure 
prescribed by Section 30 should be followed ; and (III) that a concession 
can legally ha made in view of the irregular practice in Malabar only to 
the extent indicated by the ruling of Privy Council in Btssessur Lall 
Sahoo V. Maharaja Lachmessur Singh (5). In that case the Judicial Com¬ 
mittee observed that, although there may have been some irregularity in 
drawing up the decrees then in question, they were substantially decrees 
in respect of a joint debt of the family, and against the representative of 

( 1 ) 2 M. 328. (2) 5 M. 201. (3) 7 M. 87. 

(4) 8 M. 484. (5) 6 LA. 233 (2371. 
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the family and might be properly executed against the joint family pro¬ 
perty. Henoe it was held by the Foil Bench that the intention to 
implead the karnavan as representative of the tarwad must appear from 
the proceedings in the drst suit, and that the debt recognized by the 
decree must be binding on the entire tarwad. [84] Applying these 
principles to the case before us, we do not see our way to say¬ 
ing that the respondents were bound by the decree in the suit of 1879, 
on the ground that their karnavan then in good faith opposed the 
appellant’s claim. There can be no doubt that the association of karna¬ 
van and the senior anandravan may be taken to disclose an intention on 
the part of the appellant to implead the respondents’ tarwad ; but upon the 
facts found, we must hold that the respondents have shown that the for¬ 
mer decree was not substantially correct. Tbe Full Bench decision 
precludes our holding that the decision against a karnavan is binding on 
the members of the tarwad unless they prove mala Mes in him, in a suit 
to which they were not actually or constructively parties ; if they were so, 
it would be immaterial whether the karnavan acted in good faith or other¬ 
wise ; if they were not parties actually or constructively, it is open to them 
to show that the former decree is substantially incorrect, and therefore is 
not binding on them. 

It is urged that the Judge was in error in directing that tbe mesne 
profits be ascertained in execution. But ibis provided by Section 212 of 
the Code of Civil Procedure that the Court may deberraine the amount of 
mesne profits by the decree itself, or may direct an inquiry and dispose 
of the same by further orders. This objection to the decree appealed 
against must then be overruled. 

Another contention is that the suit is barred by limitation. The 
respondents sue 1 to recover certain lands of which they lost possession 
subsequent to 1883. Assuming that they are entitled to recover posses¬ 
sion, their claim is certainly not barred by lapse of time. In referring to 
the admission made by defendaot No. 1 in 1658 as fraudulent, tbe res¬ 
pondents only intended to anticipate a plea on the part of tbe appellant 
and to avoid it. 

As to the objfiction that the burden of proving fraud lay on the res¬ 
pondents, the question does not arise unon the facts found, inasmuch as 
Ijobb parties produced evidence in supnorb of their several contentions, and 
the respondents are found to have proved the jenm title of their tarwad. 
The result is that the second appeal fails, and we dismiss it with costs. 


10 tf. 83 (F.B.). 

[86] APPELLATE CIVIL—FULL BENCH. 

Before Sir Charles A. Turner, Kt., Chief Justice, Mr. Justice Kernan, 
Mr. Justice Muttusami Ayyar, Mr. Justice Hutchins, and 

Mr. Justice Brandt. 


Reference from the Board of Revenue under Section 46 
OP THE Indian Stamp Act, 1879.* [24th April, 1885.] 

Stamp Act, Schedule II, Article 15 (b) - Eeuipt given by Secretary of Club to a Member 
for Chib bilL 

Where a receipt in writing is given by tbe Secretary or other Manager of a 
Olab to a Member acknowledging a payment above Be. 20 on account of a Club 
bill, it jg liable to stamp duty. 

* Referred Case 8 of 1865. 
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Case stated by the Board of Revenue under Section 46 of the Indian 
Stamp Act, 1879. 

The case was stated as follows:— 

“ This ease was referred by the Collector of Madras, on an applica¬ 
tion preferred to him by the Secretary of the Madras Club to determine 
the question whether receipts granted by him to members of the Club for 
sums paid in liquidation of Club accounts exceeding Rs. 20 in amount are 
liable to stamp duty, or are exempt under Clause (b), Article 15, Schedule 

11 of the Act. 

The primary argument in support of exemption is ‘no consideration,’ 
because the property of the Club is the property of each of its members 
(all members being jointly and severally liable for the debts of the Club). 
In making a payment, therefore, a member is nob paying the Secretary, 
but himself. It is further urged that, as members are nob legally liable 
to be sued for their Club bills, a legal acquittance cannot be demanded 
for what is not a legal in lebtedness. 

On the other band, the argument of ‘ no consideration’ is met 
by the assertion that the goods supplied represent the consideration 
for the money paid, it being pointed out that, granting the joint owner¬ 
ship of the whole body of members in the Club property, the purchase by 
an individual member of any portion ot the com-[863mon property is an 
ordinary mercantile transaction, the receipt evidencing which becomes 
liable to stamp duty.” 

The Acting Government Pleader (Mr. Poioell) for the Board of 
Revenue. 

JUDGMENT. 

The judgment of the Pull Bench (TURNER, C.J., Kernan, Muttusami 
Aytar, Hutchins and Brandt, JJ.) was delivered by 

Turner, G.J.—We assume that there is nothing in the rules of tbe 
Madras Club which distinguishes the liability of members of that Club 
from the liability of members of other similar societies. 

The members of the Club agree that, in consideration of certain pay¬ 
ments, they shall be supplied with certain advantages gratuitously and 
with accommodation and refreshments on payment of certain charges. A 
member engages to pay bis subscriptions and also to pay for such accom¬ 
modation and refreshments, as are supplied on credit, and this liability is 
a liability which arises out of a contract not prohibited by law. 

It has been held that a Club is not a partnership and therefore that 
its members are not precluded from enforcing contracts made with a 
managing menaber or members in a Court of Law as distinguished from a 
Court of Equity; Caldicott v. Griffiths (1), also Raggct v. Bishop (2), 
Eagget v. Musgrave (3). 

^ It is merely a matter of procedure as to the form in which the 
liability of a member for debts due to the Club is to be enforced. 

If therefore we are to hold that a receipt is only an acknowledg¬ 
ment of a payment made in satisfaction of a debt or demand, we should 
hold that on payment of a Club bill there is a satisfaction of a debt or 
demand, but the words of the Act are sufficiently large to cover other pay¬ 
ments of money for consideration. 

We therefore reply that, where a receipt in writing is given by the 
Secretary or other Manager of a Club to a member acknowledging a pay¬ 
ment in amount above R?. 20, it is liable to a receipt stamp. 

1)8 Ex. 898. (2) 2 C. & P. 313. (3) 2 G. & P. 656. 
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[87] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

Chidambaba (Plaintiff) Appellant v. Thirttmani {Defendant No. 2), 
Respondent."^ [lith October and 12fch November, 1886.] 

Catise of action^Suil for damages caused by false statement of witness in a suit. 

Koaotion will lie against a witness for making a false statement in the oourae 
of a judioial proceeding. 


1886 

Nov. ifl. 

Appel¬ 

late 

Civil. 

10 H. 87. 


Appeal from the decree of T. Kanagasabai Mudaliar, Subordinate 
Judge at Tanjore, dismissing an appeal from the decree of H. Strinivasa 
Ban, District Mansif of Kumbakonam, in suit 459 of 1883. 

PlaintiflE Chidambara Ghetti sued Daodayuda Ohetti forKs. 1,292-6-0 
damages. It was alleged in the plaint that, owing to a false statement 
made by defendant as witness in a suit brought by one Saminatha Chetti 
against plaintiff, to the effect that a certain deed was lost, the Court 
passed a decree against plaintiff, and plaintiff was obliged to pay the 
amount now sued for. It was also alleged in the plaint that defendant 
fraudulently induced Saminatha Chetti to bring the said suit. 

Defendant died pending the suit, and his minor son, Tirumani Chetti, 
was made defendant. 

An objection on bis behalf, that the cause of action did not survive, 
was overruled, but the suit was dismissed on the ground that it would not 
lie. 

On appeal the decree was confirmed on the ground that the damages 
were too remote. 

Plaintiff appealed. 

Bamachandra Bau Saheb, for appellant. 

Rama Bau, for respondent. 

JUDGMENT. 

The appellant and his brother, Saminatha Chetti, entered into a 
partition on the 19th March 1879, and it was arranged that the former 
was to pay the latter a sum of Es. 595. The appellant borrowed Rs. 405 
more and executed an unregistered [88] hypothecation bond forRs. 1,000 
in favour of the latter. In May and June 1879 the appellant sold the 
hypothecated lands to the respondent, who undertook to pay Saminatha 
Ohetti’s debt out of the purchase money. It was provided by the 
partition-deed that Saminatha Chetti should redeem some 8 pangus of 
land mortgaged with possession to the respondent on the 15tb February 
1873 for Rs. 8,000 ; and, in accordance with this provision, Saminatha 
Chetti paid, on the 19th July 1879. Rs. 7,000 to the respondent; took 
credit for Rs. 1,000, due to him by the appellant, and redeemed the pro¬ 
perty. The appellant’s case was that the respondent since colluded with 
Saminatha Chetti, who was bis son-in-law, and instigated him to, 
institute a suit against the appellant for the recovery of Rs. 590 with 
interest due thereon ; that during the trial of the suit the respondent, who 
was cited by him as a witness to prove payment, falsely and fraudulently, 
stated that the hypothecation bond for Rs. 1,000, which was returned to 
him by Saminatha Chetti on payment, was lost, and that by reason of its 
DOD-prodaotion the other evidence which he produced to prove payment 


* Second Appeal 160 of 1866. 
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was discrecJiteJ, and that a decree was passed against him for the amount 
sued for with interest and coats in favour of Saminatha Chefcfci, and that on 
the 10th December 1882 he was obliged to pay in satisfaction of that 
decree Rs. 1,292-6-0, and that, as this loss entailed upon him was 
due to the false evidence which the appellant gave, viz,, that the hy¬ 
pothecation bond was lost whilst it was really in his possession, he 
claimel a decree for compensation. Both the Courts below dismissed 
the suit with costs. The District Munsif considered that it was not 
shown that the respondent’s evidence was false, and assuming that 
it was. he was only liable to be prosecuted for giving false evidence. 
The Subordinate Judge observed on appeal that, though the hypothe¬ 
cation deed was suppressed, other means of proving payment was 
available to the appellant, and for his failure to use them, the res¬ 
pondent was not responsible. He rested his decision on the ground that 
the damage sustained by the appellant was not the direct and proximate 
result of the wrongful act imputed to the respondent. It is urged in 
second appeal, (I) that the appellant had a good cause of action against 
the respondent, and (II) that the means at his disposal of proving pay¬ 
ment was used by him, and that they failed because of the non-production 
by the resDondeot of the hypothecation bond which he had in his posses¬ 
sion. [89J We do not think that this second appeal can be supported. No 
action will lie against a witness for making a false statement in the 
course of a judicial proceeding, and the proper remedy is a prosecution for 
giving false evidence. In Barber v. Lesiter (1), Erle, O.J., observed : “ It 
has been decided that no action lies against a witness for uttering a false 
statement in the course of a judicial proceeding, even though it is 
alleged to have been done falsely and maliciously and damage results 
therefrom to the plaintiff, the proper course being a prosecution for 
perjury, which is probably what was meant by Lord Hale in Vanderherg 
y. Blake when he says that to allow the action whilst the julgment 
is in force would be to blow the judgment off by a side wind.’’ In the 
case before us, the respondent stated in his evidence that he paid the 
debt due to Saminatha Chetti and he was not credited, not simply because 
his sbatenaent that he lost the hypothecation bond was regarded with 
suspicion, but also for other reasons which had nothing to do with 
the respondent. It was the action of the Court in nob accepting 
the evidence as a whole as proof of payment that is the proximate cause 
of the damage sustained by the appellant. Against him no action can be 
inaintained either for conspiracy or any other wrong, unless it is clearly 
shown that the damage to the appellant was the necessary and proximate 
result of the respondent’s act. There were two causes to which the 
damage might ba referred, viz., the suppression of the hypothecation bond 
by the respondent and the weight which the Court attached to the evidence 
which was produced by the appallanb to show that it was fraudulently 
suppressed and that the plea of payment was true, and that of those causes 
the act of the Court was the proximate and direct cause. Farther, it is 
found by the District Munsif that in stating that the hypothecacion 
bond was lost, the respondent probably spoke the truth and the Suberdi- 
nate Judge accepted the finding. On this ground also, this appeal must 
fail, and we dismiss it with costs. 


(1) 7 O.B.N.S. 187. 
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[90] APPELLATE CIVIL, Oo^l6. 

Before Mr. Jws^^ce Muttusami Ayyar and Mr. Justice Brandt. Appel- 

LATE 

Gangayya and others (Plainti^s), Appellants v, Mahalakshmi Civil. 

AND OTHERS (Defendants), Respondents. -' 

[l4fch July and 16th October, 1886.] M. 90. 


Specific Belief Act, Section 42—Suit by reversioners of Hindu widow. 

The plaintiffs, uncle’s sons of R, a deceased Hindu, brought a suit as rever¬ 
sioners of R. for a declaration that certain alienations made by M, the widow of 

R, were not binding beyond the lifetime of M. 

The District Judge held on the strength of Oreeman Singh v. Wahari Lall 

Singh (l.L-R., 8 Oal., 12) that the suit would not lie under Section 42 of the 

Specific Belief Act: 

Held, that the suit would lie. 

[R.. 27 A. 406 (409) =2 A.L.J. 84 = A.W.N. (1905) 6; 3 O.L.J. 224 (226) ; 10 C-P-L. 

R. 1 (4).J 

Appeal from the decree of H. LeFanu, Acting District Judge of 
Kiatna, oonfirmiog the decree of O. S. R. KrUcuama, District Munsif of 
Masulipatam, in suit 687 of 1883. 

The facts necessary for the purpose of this report appear from the 
judgment. 

The Acting Advocate-General (Mr. Shephard), for appellants. 

Anandacharlu, for respondents. 

The Court (Muttdsami Ayyar and Brandt, JJ.) delivered the 
following 

JUDGMENT. 

The appellants, Adusumilli Gangayya and two others, claiming to be 
entitled in reversion to certain property on the death of respondent No. 1 
Mahalakshmi, the widow of one Pedda Bamana, whose uncle’s sons the 
appellants allege themselves to be, sued for a declaration that certain 
alienations of the said property made by respondeat No. 1 to Upalapati 
Seshayya and Sayana Subbanna, respondents Nos. 2 and 3, are void as 
against them except for the term of the widow’s life. The respondents 
pleaded among other things that the suit is not maintainable, and the 
District Judge, on the authority of the case cited, Greeman Stngh v. 
Wahari Lall Singh (l), the reasoning of which, he says, be is unable to 
understand, allowed this objection. 

[91] He proceeded nevertheless to dispose of tbe appeal on the 
merits. 

It is contended in appeal that the suit is maintainable, and' it is 
urged that even if the decision quoted be correct, it may be distinguished 
from the present case, inasmuch as here it is found as a fact that 
(he appellants are the nearest, if not the only, reversioners, whereas in 
the Calcutta case there were contending reversioners. 

We are unable to distinguish tbe cases on this ground. It is stated 
most distinctly in tbe case quoted that the suit was dismissed on tbe 
ground that the plaintiff was not entitled to a declaration, not because 
be was not a nearer reversioner than tbe defendants who also claimed to 
be reversioners, but that a person who stands in the position of a 

* Sdooed Appeal 963 of 1885. 
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presumptive heir upon the death of a Hindu widow is not entitled to 
maintain a suit for a declaration of his so-called reversionary right ■” and 
this because “ Section 42 of the Specinc Relief Act refers only to 
existing and vested rights and nob to contingent rights like those of a person 
who has only a chance of succeeding to the estate of a Hindu after the 
death of a female heir in possession." 

We confess that we also are unable to follow the reasoning or to con¬ 
cur in the conclusion arrived at. 

The language used in illustrations id) and (e) appended to Section 42 
IS referred to as supporting this conclusion. Illustration {e) appears to us 
to be conclusive that a suit like the present is maintainable. With illus¬ 
tration [e) before us. and reading the section itself apart from it, we enter¬ 
tain no doubt that the present suit is maintainable. 

The alienation to respondent No. 3 was byway of sale, and the 

widow and her alienee pleaded that the sale was for purposes necessary 
and binding on the estate. 

The case of respondent No. 2 is more complicated and altogether 
different. 

He and the widow pleaded that Ratuana brought the respondent No. 2, 
then a young boy, to his house IG years before suit, promising the boy (or 
his parents) a share in his property during his (Ramana’s) lifetime, and 
the whole of it after his death, according to the custom of the country 
the boy to be married to tiie daughter of Ramana, and to help Ramana and 

Tool family; they further said that the respondent No. 2 

L92J became (or was constituted) the heir of Ramana’s property after 
his death.” ^ j 

It is admitted that Ramana s daughter died before she was married 

to re^ondentNo. 2, and it is found by the District Munsif that after she 

died Ramana selected another girl for him as wife, and. in accordance 

with bis instructions, bis widow bad respondent No. 2 married to this 
girl. 

■ < District Munsif found that the respondent No. 2 was taken as 

an illatam son into Ramana’s family, and that, as such, he is entitled 

to the whole estate of Ramana. being “ constituted his son at a time 

when he had full power over his property” and that the appellants cannot 
call bis right in question. 

for findings on the following issues: 
U) Does the custom of ‘ illatam ” prevail amongst Kammas in this district ? 
If so, is It a valid and binding custom ? (2) Can the relationship of afBlia- 
tioD, otherwise termed ‘illatam.”be established in a Kamma family in 
this district in cases where the person said to be affiliated has nob actu¬ 
ally been maa-ied to a daughter of the family into which he claims to 

affiliated? If so, has defendant No. 2 been so affiliated? 
{6) Was there, subsequent to the death of the daughter of Ramana, any 
agreement that, in return of his taking part in the management of the 
estate, defendant No. 2 should receive a share, or be substituted as heir 
to Ramana? Supposing such agreement to be proved, is it valid and 
binding so as to avail to oust the claim of the reversioners ? 

He found that without doubt the respondent No. 2 is not an “ illatam” 
son-in-law of Ramana, but in appeal the right of respondent No. 2 was 
pub on the footing of a contract supported and evidenced by a nuncupa- 
Uve will made by Ramana on his death-bed, the consideration being 

Ramana s promise to give to respondent No. 2 his daughter in marriage 

and a share in his property; a promise after the daughter’s death to 
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affiliate him and to give him baU his property in his lifetime and the 
whole after his death, which intention he instructed his wife to carry out 
after his death, and also that be directed his wife to marry the young man 
to a girl whom he had selected, or whom she should select. 

In the event the District Judge considered that the resoondect No. 2 
is entitled to succeed ou the ground of a contract, and a [93] direction 
by Bamana to his wife—which, he says, may be considered a nuncupative 
will—to make over the property to respondent No. 2, and as to the 
alienation to the respondent No. 3 he held that it is open to the respond- 
dent No. 2 to repudiate or to ratify it, but that the appellants are not in 
a position to challenge it. 

It is urged in appeal that the respondents Nos. 1 and 2 set up a 
special custom whereby respondent No. 2 was affiliated bo, or made a 
member of, Bamana’s family, and that they referred to certain promises 
said to have been made by Bamana to give respondent No. 2 a share in 
this property, or his property, only in proof of the alleged affiliation; that 
the District Munsif to whom issues were referred found the alleged custom 
uot proved, and that respondent No. 2 had no right by inheritance ; and 
that as the District Judge did not express dissent from those findings the 
plaintiffs’ claim should have been allowed; that the theory of anuncupa* 
tive will was an after-thought on which the District Munsif declined to 
express any opinion upon the ground that he was called on for a finding 
as to the alleged custom only, whereas the Judge disposed of the case on 
considerations not arising out of the case originally stated, viz., was there 
a contract? and was there a will ? and it is argued that there is no evi¬ 
dence of a contract or of a will, but only an agreement which was invalid, 
the basis of the agreement on the part of Bamana, viz., the intention to 
marry respondent No. 2 to bis daughter, having failed by reason of her 
death. 

We cannot look upon the instructions given by Bamana shortly 
before he died as in the nature of a testamentary disposition of property, 
because he only conferred a power upon bis wife to execute a contract 
which he bad made, but had not performed during his lifetime. The 
instructions given may, however, be regarded as given in furtherance of, or 
to complete, the prior promise, viz., either the promise to give respondent 
No. 2 half of his property during hie lifetime and the rest after bis death 
in consideration of respondeat No. 2 leaving bis own family aad living 
with and helping Bamana, coupled with a promise to give his daughter to 
him in marriage if she lived, or a subsequent promise to do the same, 
notwithstanding that his daughter had died. 

And the questions we have to decide are—whether there was consi¬ 
deration for such promise, whether there was a contract [94] which could 
be legally enforced, or whether the agreement was altogether invalidated 
by reason of the daughter’s death ? 

There is evidence that respondent No. 2 was allowed by his family to 
leave them and go permanently to Bamana’s bouse, taking money with 
him, and to do service with and for him, and this of itself would consti¬ 
tute consideration. The giving of the daughter of Bamana to respondent 
No. 2 was part and part only of the consideration moving from Bamana 
to respondent No. 2, and if the two parties resolved to adhere to their 
mutual agreement notwitbstaading the death of the daughter, and if res¬ 
pondent No. 2 relying thereon continued to work with and for Bamana, 
we do not sea why they should not do so, nor why the contract should be 
regarded as at an end or incapable of enforcement or performance by 
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mufcuaJ consent, nor why it should not bo regarded as a fresh contract 
modified in reference to altered circumtsances and acted upon by both 
parties. 

As to the contention that the promises were referred to only in proof 
of the alleged affiliation we have to observe that in substance they imply 
a contract, although such contract was not formally set out as one of the 
grounds on which relief was claimed ; at all events the question was dis¬ 
tinctly raised by the issues referred by the District Judge, and the appel¬ 
lant cannot be held to have been taken by surprise or in any way prejudic¬ 
ed. 

The result is that the appeal is dismissed with costs. 


10 M. 94 = 11 Ind. Jar. 60. 

APPELLATE CIVIL. 

Before Sir. Arthur J. H. Collins, Kt., Chief Justice, attd 

Mr. Justice Parker. 


POTHi Reddi {Defendant), Appellant v. Velayudasivan 
{Plaintiff), Respondent.* [4th August and oth November 1886.J 

Evidence Act, Section dl—'Suitf-r money lent-^Unstampedpromissory note-^Cause or 
action. ' 


The terms of a contract to repay a loan of money with interest having been 
settled and the money paid, a promissory note specifying these terms was execut¬ 
ed [99] later in the day by Uefendaoc and given to pUiutiS. This promissory 
note was not stamped. In a suit brought to recover the uupaid balance of the 
loan OQ an oral coutract to pay: 

Heidi that plaiutiS could not recover. 


[F., 17 M.L.J. 126 (127) ; R., 14 Bur. L.R. 179 = U.B.a. (1907) 3rd Or., Evidence 

= M.L.J. 462(463) = 10 M.L.T.55^(56)7loS 

Gas. 840 (6411: 17 

C.L.J. 399 (401) : D., 23 M. 527 (528); 29 M. Ill (113/= 15 M.L.J. 484.1 


Appeal from the decree of K. R. Krishna Menoc. Subordinate Judge 
at Tinnevelly, reversing the decree of V. Strinivasacharulu, District 
Munsif of Tuticorin, in suit 236 of 1884. 

Plaintiff Velayudasivan Pillai sued the defendant Pothi Reddi for 
Rs. 696-10-10, balance of principal and interest due on account of a loan 
of Rs. 1,000, made on 28th March 1881, which it was alleged defendant 
promised orally to repay on tne 12th July 1881. 

Plaintiff alleged that, on the evening of the same day, defendant gave 
him a memorandum admitting receipt of the money and promising to 
repay the same on the 12Gh July 1881 with interest, and that defendant 
had paid three instalments amounting to Rs. 600 in 1881. 

The Munsif held that the memorandum was a promissory note, and 
that, as it was not stamped, it could not be admitted in evidence under 
Section 34 of the Indian Stamp Act. 

Rejecting it as inadmissible, the Munsif held that plaintiff could not 
give evidence of the oral promise made in the morning for which the 
written agreement was substituted in the evening. 

The Munsif^ held, however, that plaintiff was entitled to prove the 
payment of consideration which preceded the promise to pay and that be 
m ight hav e recovered had the suit not been barred by limitation, more 


• Second Appeal 149 of 1886. 
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tffaan throe years haying elapsaJ from the date of tha loan before the suit 
vas filed. 

The suit was dismissed. 

On appeal the Subordinate Judge held that the memorandum was 
not a promissory note, but merely additional evidenoe of the loan; that the 
oral Qonttaoton which plaintiff sued was proved ; that the payments made 

subsequently were payments on account of interest as well as of principal, _ 

interest being duo according to the contract, and that endorsements of such « H. M=» 
payment made and signed by the defendant on the memorandum were H Ind. Jur 
admissible though not stamped for the purpose of proving part-payment 60. 
of principal. 
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The claim was decreed. 

Defendant appealed on the grounds— 

(l) Tdat plaintiff’s claim was barred by limitation. 

[96] (2) That oral evidence was not admissible to prove the con¬ 
tract which was evidenced by a promissory note. 

Bhashyam Ayyangar, for appellant. 

Subramanya Ayyar, for respondent. 

The Court (Collins, O.J., and Parkee, J.) delivered the following 

JUDGMENT. 


We arj-olearly of opinion that the writing is not simply a memorandum 
in a ledger as found by the Subordinate Judge, bub that it is a promissory 
note, and being unstamped, it is not receivable in evidencs. 

It is then urged upon us on the strength of the ruling in Krishnasami 
V. Rangasami (1) that plaintiff may be permitted to prove the con¬ 
sideration which preceded the contract, and that the suit may be 
regarded as one for the return “of money lent ” to defendant on 28bh 
March 1881. 

The ground on which that ease was decided was that the cause of 
action was eomplate in itself before the giving of tha note, and that 
therefore the case fell in the first class of those described by Garth C J 
in ShMAkbary. Sheikh Khan {2). Tue facts of tnab case'do not 
appear in the report further than this,—that the money for which the 
promissory note was given was borrowed for the purpose of paying a debt 
incurred in family traie. Beyond that we do not know the circumstan¬ 
ces of the particular case, and we do not understand the learned Judges 
to have ruled that in all cases where the original cause of action is the 
bill or note itself, id is opjc to bhe plaintiff—if tha note be lost or nob 
receivable in evidence—to frame his suit as one “ for money lent ” inde¬ 
pendently of bhe note. We cannot assent bo such a doctrine, and to do 
so would entirely nullify the provisions of Section 91 of the Indian 
Evidence Act. 

Aa pointed out by Garbb. C.J., there is no doubt as to the principle 
of the authorities, and tne only diMoulby is ia the determination in indivi¬ 
dual oases to wCich class a particular case belongs. A plaintiff may sue 
on his original cause of action if the promissory note has bean given on 
account of the debt, and has not been parted with under such circum¬ 
stances as will render the debtor liable upon it to some third person,_as 

for instance, when the promissory note is given in payment for goods sold 
and delivered, or for an account rendered. But when a loan is made by 

(1) 7 M, 112. (a) 7 0. 256. 
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plaintiff to defendant, and in consideration of that loan the [97] defend-' 
ant contracts by a promissory note to pay it with interest at a-ceiv 
tain date, there is no cause of action “ for money lent ” or otherwise than 
upon the note, and if for want of a stamp the note is not receivable in 
evidence the plaintiff’s claim roust fail. This has before been held by 
this Court in Muthalaqan Ambalam v. Eamanadham Cketti (l). 

It appears to us the present is precisely such a case. The terms of 
the cuDtrHCC were settled in the morning and the rate of interest and tbe 
date for re*payment were agreed upon. The money was then banded 
over, ard later in the day the promissory note specifying these terms was 
written and left in the plaintiff’s possession. 

It is a necessary condition to every written contract that the terms 
should be orally settled before they are reduced to writing, and to hold 
when such a contract has been reduced to writing, that a plaintiff can 
take advantage of the absence of a stamp on the promissory note to sue 
at once for the return of money which he may have contracted to lend 
for a fixed period, would entirely defeat the provisions of Section 91 of 
the Evidence Act. 

As pointed out bv the learned Chief Justice in Sheikh Akbar v. Sheikh 

* 

Khan one very material distinction between the two classes of cases may 
be found in the investigation of the point on whom lies the burden of 
proving the note. In the case before us there can be no doubt that the 
onus must fall on the plaintiff. 

Upon this ground the suit must fail, though we may further point 
out that even had it been open for the plaintiff to bring the suit as for 
money lent,” the receipts for the part-payments being unstampel, would 
not be receivable in evidence, and the bar of limitation is therefore not 
removed under Section 20 of the Indian Limitation Act. 

The decree of the lower appellate Court must be reversed and the 
suit dismissed. Each party should bear his own costs throughout. 


10 H. 9S. 

[98] APPELLATE CIVIL. 

Before Mr. Justice Parker. 

VenkateswaRA, in re.*' [17th and 25th November, 1886.] 

XXo/ 1863, Src/io7t IP— Civil Procedure Code, Section Q22—Order refusing per¬ 
mission to sue not appealable, nor subject to revision under Section 622 of the Code 
of Civil Procedure. 

An order parsed under Section 18 of Act XX of 1863, refusing leave to sue, 
in not appealable, nor if the Judge has exercised his discretion, liable to revision 
under Section 622 of the Code of Civil Procedure. 

[P., 19 C. 275 (286); R.. 33 M. 412 (413)=5 Ind. Gas. 291 = 7 M.L.T. 126.] 

Application under Sectioo 622 of the Code of Civil Procedure to 
set aside an order of T. Weir, District Judge of Madura, refusing per¬ 
mission to one Veukateswara Ayyan to bring a suit under Section 18 
of Act XX of 1863 against the members of the Madura Temple Gom- 
miltee. 

Mr. Brown, for petitioner. 

• Civil Bevision Petition 943 of 1886. 

(1) 4 Ind. Jur. 568. 
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It ^as oonfeeaded that even if tha ^.pplicitioa under Seotion 622 
would nob lie, the order was-appealable,. 

The Court (Parker, J.) delivered the following 

JUDGMENT. 

This is an aoplicabioo under Sacbion G22 of the C-kIr of Civil Proce- 
dure,_a8kiQg the Court to revise the order of the Diatriet Judge of Madura 
refuaiQg leave to file a suit under Section 18, Act XX of 1863. The learo- 
ed counsel referred to the decision in appeals 43 of 1865 and 49 of. 1886 
urging that these appeals had not been argued, and Dointing out that an 
appeal had been allowed Rgainst an order uod^r Section 5 of the same 
Act: Sultan Ackeni v. Shaik Bava MaUmiijar (1). 

. The decisions quoted followed the Full Bench decision of this Court 
in Civil Eevision Petition 101 of 1882 (a) given on March [99] 21st, 1883 
but which bv an oversight would appear n ot to have been reported. 

(1) 4 M. 295. ^ ^ ~ 

(a) Turner, C.J. (Inaes, Kernan Kiodersley an^ Muttusami Ayvar JJ rnn 

MO The petitioner then apolied to thi.s Court, under Section 

622 of the Civil Procedure Code complaining tbac the Judge had referred bis aonlica 
Uon 00 grounds other than were contemplated by tbe Act applica- 

a. tha^oTart’C" lo app:ar‘’'“"“““ 

the p?a“„.’rxvrSY;f,rto sue.'’““ 

QQ\ aVuj-ft^a Pillai Nalla Naikati PWai f3 M H C R 

hL Conn of "the thLtthe 

The Legislature, in coofarriog on parties interested facilities for the institntmn nf 
eoits agaioat persons charged with the management of temple‘propert7 has im^ 
condition that leave should be obtained from the nrincinal rff i • • 

!SSHS“r “r iiirturiS 

and if m the juJgment of the Court there are such grounds, to give leave for iu incifirii' 

tion. It 18 to be inferred from the language of the Act thaf tha t 
Siur? grant or refusal ol leave should be interfered with^by* ^Appellate 

tbi' 1 Y *>" instituted under the Act without leave of the Court mentioned 

Legtarrers ‘belrorphel'^i^r” -P-/“br?h1 

the ^ 

accorded by the Court menttooed in the Ait. It ja left to the diser«tir?n nf rh * 

empowered by the Act to determine whether or not th«re%xiso 

for tbe institution of asuit.andthe AnoellatP ^ ^ ^ ^ Rroaods 

presccibed Court to pronounce affirmatively or negrtlvety °ra^''co“daL"e 
with the views of the Appellate Court. uc«*i,iveiy, m avcoraanca 

Where the Legislature intends that the Apoelhte Court shall have 

original jurUdictioa to gcuit sanctioo to the institution of 
ptocMdinge, It has expressly conferred the power. mstitution of 

nsoJi V®* argued that an appeal is given by the provisions of the of 

Oivjl Procedure, enacting that the proce lure prescribed by the^Code Rhall bp follow 5 ^ 
aU proaeediDgsinany Court, other than suits and Rop^als.Vtion 647 tha Ucirlpo 
otherwise expressly provided by that Code or bv aSv other law for tbp 

thl?fch “ exorcising original inrisdiotion^ln? 

dcaned in th. Code of Civil Procedure. We ere, howvver^n^SrJrhold'?!!:! t^n? 
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APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Air. Justice Parker. 


SeshaTYA and OTHEBS {Plaintiffs), Appellants v. Annamma 
AND ANOTHER (Defendants), Respondents.* 

[25th and 28t.h October, 1886.] 

Jjimifafion Act, Schedule II. Article IZl—Reghtered hypothecation b-nd—Personal 
leiiiedy barred after six years. 

Article 132o{ Schedule II of the Inlian Limitation Act, 1877. bv which a 
period of years is allowed to enforce piyment of money charged on imm-^veable 
property, refers only to «uirs to enforce payment by oale of the property charged 
and not to a ckim to eofi rce the personal rarnedy on a registered bond by 
which immoveable property is pledged as security foe the debt. 

[R., 19 M. 100 (103) ; 26 M. 68G (7L4).] 

Appeal against the decree of W. F. Grahame, District Judge at 
Guddapah, modifying the decree of M. Jayaram Rao, District Munsif of 
Nandalur, in suit 176 of 1885. 

In 1885, the plaintiffs, Bandaru Seshayya and three others, sued the 
defendants, Kuravi Annamma and Ravanayya, to recover Rs. 858-4-0, 
principal and interest, due under a registered bond of 1873 executed by 
Kesava Bliotlu, deceased, the undivided brother of Krishnayya, deceased 
husband of defendant No. 1. 

By the bond certiiin land was made security for the payment of the 

debt. 

Defendant No. 1 was alleged to have succeeded to, and taken posses¬ 
sion of. the estate of Kesava Bhotlu. Defendant No. 2 was made defend¬ 
ant as being a distant daya'-ii of Kesava Bhotlu. 

The Muij&if decreed that the defendants should pay the amount 
sued for- before January 1st, 1886, and in delault that the property 
pledged should be sold, and that if any balance remained [101] due to 
plaintiffs alter sale, it should be recovered from the estate of Kesava 
Bhotlu in possession of defendants. 

or rerufil of leave uuder Seoiion 13 of the Act to institute proceediogs of a special 
character analogous to a decree. 

The sanciion is a statutory cooditioo prec-'dent to the exercise of rhs right of suit 
and not au adjudication of any matter inter partes ou a right claimed, and, cu this 
ground, we hold that no appeal is given by the Procedure Code. 

The case will be returued to the Division Bench fo« the disposal of the application, 
under Section 622. 


In that decision the case reported at IV Madras, 294, was discussed 
and was distinguished from the present on the ground that it was a pro¬ 
ceeding analogous to a decree in a suit. The grant or refusal of leave 
under Section 18 of the Act, to institute proceedings, is not analogous to 
a decree, but the sanction is a statutory condition precedent to the 
exercise of ibe right of suit. 

[100] There is, therefore, no appeal, and as the Judge has not 
declined jurisdiction, but has merely exercised a discretion vested in him 
by law, there is no ground for i-he interference of this Court on revision. 

The petition is therefore dismissed. 


• Second Appeal 571 of 1886, 
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The defendants appealed on the ground that six years having elapsed 

since the date of the bood, tin plaiabiifs couU only proceed against the 
lands mortgaged. 

i i .1 Judge allowed the appeal on the strength of the decision 

of the Privy Council in Ram Din v. Kalka Prasad (1). 

Plaintiffs appealed. 

Mr. Norto7i, for appellants. 

Mr. Shephard and Vcnkoba for respondents. 

The Court (Collins, C.J., and Parkek, J.) delivered the following 

JUDGMENT. 

point in the present appeal U whe'.lier Article 132 of 
Schedule II of the Limitation Act of 1877 gives toe plaintiff’s 12 years in 
which to sue to enforce the personal remedy against defendants as well as 
to enforce the charge against the property. The District Judge held than 
decision in Ram Din v. Kalka Prasad (i) settled the question, bun it was 
urged by the learned counsel that that decision was given under the Limi¬ 
tation Act of 1871. and that the wording of Ar-Mcle 132 had been altered in 
the cniresconding section of the new .Act. It was pointed out that whereas 
the description of suit formerly was “ for money charged upon immoveable 
property,” the present words were “ to enforce payme-it of mooev charged 
upon immoveable tirouerfey.” and K-was suggested that the object of the 
Legislature in making the alternation was to overrule the course of deci¬ 
sions in which six yenrs had been h“ld to be the period of limitation in a 
suit to enforce the personal remedy. 

We are of opinion that the language of the present Act, viz., “to 
enforce, itc.,” is more in favourof the cooientioQ that the article in question 
reters only to suits fo enforce payment of money charged upon immove¬ 
able property by the sale of that, property, and we are forci'fied in this 
conclusion by finding than tne High Court of Calcutta has taken a similar 
view m Miller v.RunQanathUouUck (2). The grounds on which the 
Privy Oouocil based their judament in Ram Din v. Kalka Prasad appear 
to us equa ly to an(.Iy to suits brought under the present Limitation Act. 
Ihere would appear no reason why a secured creditor should be put in a 
better position than an unsecured credit »r with respect [102] to obtain¬ 
ing a money decree capable of execution against the general property of a 
judgment-debtor other than the property comprised in his mortgage. 

We are of opinion that the decision of the District Judge was right 
and dismiss this second appeal with costs. 


10 M. 102 = 11 lud. Jur. 102. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusavii Ayyar and Mr. Juslice Parker. 

Varathayyangar {Plaintiff), Appellant o. Krishnasami [Defendant 

Respondent. f4t»b and llfch November> 1886.] 

“ Rea judicata " — Estoj^l. 

V. suei to eject K. from ceftain Umi, allegiog fh^t K. having eater^d under 

tw’v If’-* K. pleaded th.t be held as mortgagee. It wag foun 

tbac Ji. obtained p .asesgion under a mortgage for R<. I.OOO. whico h-id nc 


(1) 7 A. e02. 


Second Appeal 894 of 188C, 
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be^ registered, and that he held also a second mortgage for R4. 50, and it wa& 
held on second appeal that K.'was entitled to defend his possession by virtue of 
the mortgage for Rs. 50 and, as V, had not offered to redeem the charge but had 
sued on false averments, the suit was dismissed. 

V. then sued K. to recover the land on payment of Rs. 50. 

In his plaint V. stated that, though the mortgage deed for Rs. 50 was fabricated, 
the High Court had decided that he was bound to pay Rs. 50 before recovering 
tbe lard from K. The District Court on appeal dismissed the suit on the ground 
hiter alia, that as V, denied tbe genuineness of the mortgage, he could not- 
sue for redemption: 

Held that V was entitled to redeem. 

Appeal from the decree of D. Irvine, District Judge of Trichinopoly, 
reversing the decree of C. G. Kuppus tmi Ayyar, District Munsif of Trichi- 
nopoly, in suit 95 of 1884. 

Tlie facts necessary for the purpose of this report are set out in the 
judgineot of the Court [Muttusami Ayvar and Parker, JJ.!. 

Mr. Shc 2 )hard, for appellant. 

Bha$]iijam Ai/i/ain/ar, for respondent. 

JUDGMENT. 

The appellant Varathavyangar is the owner of one pangu of land now 
in litigation. It is in respondent’s possession and has been in the posses¬ 
sion of his family from August 1103] 1865. On the 22nd July 1865 the 
appellant executed two documents in favour of Ramayyangar, the respond¬ 
ent’s grandfather. One of those documents purported to be a mortgage 
for Bs. 1,000 and the other to be a loan bond for Rs. 50. Exhibit II, which 
is the loan bond, contains the following provision ; “ I shall repay the prin¬ 
cipal, Rs. 50, within 30th Ani, Vibhava, the time fixed for the redemption 
of my one pangu which I have mortgaged to you this day and redeem 
the said pangu and this bond.” Shortly after the execution of these docu¬ 
ments a disagreement arose between the appellant and Ramayyangar. 
The former refused to register the mortgage bond for Rs. 1,000 and the 
latter applied to the District Registrar, who referred him to a regular suit 
under Act XVI of 18G4, which contained the registration law then in force. 

Thereupon Ramayvangav instituted O.S. 373 of 1866 on the file of 
the District Munsif of Perambalur, but tbe plaint in that suit as originally 
framed prayed for a. declaration of his right as mortgagee. According to- 
his own statement he was then in possession as mortgagee and he was not 
therefore in a position under the Cede cf Civil Procedure then in force to- 
maintain a suit for a declaratory decree. He then asked leave to convert 
that suit into one to compel the appellant to register the instrument of 
mortgage for Rs. 1,000. The District Munsif considered that this could 
not be done, hut the District Judge held that it might be done. It was, 
however, held in special arpeal that the suit was unsustainable on the 
ground that the then plaintiff was in possession. The special appeal was 
decided in 1877. Meanwhile the respondent’s grandfather died and the 
respondent, a minor, passed under the guardianship of his mother, Janaki 
Ammal. The appellant brought O.S. 259 of 1877 in the Distret Munsifs 
Court of Tvichinopoly, and grounded bis right to reject the respondent on 
the averment that part of tbe land was let to Ramayyangar in 1865 on 
lease for a >eai\or two only, and that the remainder was usurped by him. 
The respondent denied tbe alleged lease and trespass and referred his 
possession to the mortgage of 1865. The second issue framed in that suit 
was whether tbe lease or mqrtga^ was true and which should prevail. The 
District Mujnsif considered the lease proved and held that the instrument of 
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mortgage-which was unrogistared was not admissible in evidence and that 1806 
rtie other oral and dooumentary evidence which tended to prove the Nov. ll. 
mortgage was the secondary evidence of the contents of a docu- — 
[tOijment which was not admissible in evidence under the Registra- Appel- 
taon Act then in operation. On appeal the District Judge reversed the LATE 
daocee of the District Muosif and remanded the suit for ro*ti’ial on Civil 

oertain issues, one of which was whether Exhibit U was duly executed _* 

by the appellant and the statiomenc contained in it constituted in law lOM. 102® 
ffnd in fact an admission of existence of the mortgage set up by the 
respondent within the purview of Section 65, Clause 6, of the Evidence 10^* 

Act and if so, whether the mortgage actually took place. Ac the re-trial the 
District Munsif found this issue in resoondent’s favour and held that the 
lease set up by the aupellant was not proved. From this decision an 
appeal was preferred and the District Judge dismissed the appeal; but 
he observed that Exhibit II was noi admissible for the nur ose for 
which it was used, but that tbs lease and the tresoass allege I by the 
appellant were not proved, and that, unless the appellan", then plaintiff, 
made out his case, he was not eo'itled to succeed, in the concluding 
paragraph of his judgment he remarked “the result will be, I think, 
thac p'aiotitf can at any time have his land on redeeming the mort¬ 
gage which I ha ’'0 not the slightest doubt he created on this I md. It 
m iy seetn incongruous and illogical to say this when proof of the mortgage 
is inadmissiole, but proof of the de^'endant’s admissions of the mortgage 
wool I certainly be admissible, and I see nothing in the judgmmb illogical 
or otherwise than in strict accordance with the ordinary rule thai. the 
plaintiff must prove his case and succeed on the cause or causes of action 
set forth in the plant and not otherwise, and it is satisfactory at the same 
time to think, as I do think, that substantial justice will also have been 
done.” From this decision sicond appeal 151 of 1882 was perferred. 

The High Court observed that the averments on which the apuellanb 
then came into Court were uotrue; thaf- the respondent obtained posses¬ 
sion in virtue of a mortgage for Rs. 1,000 and of a second mortgage 
for Rs 50 : tha'; the first mortgage was not ivgistered and could not 
be admitted in evidence: that the original instrument nob having been 
registersd, the secondary evidence of its existence and contents was practi¬ 
cally valuele-s for the purpose of susbafining a charge on immoveable pro¬ 
perry exceeding in value Rs.^^100; and that, although the language of Act 

XVI of 1864. Section 13, “no instrument. shall be received. 

in evidence in any civil uroc-'edings or any C mrt or shall be acted 
on by any public officer" was not so [105] explicit as the language of 
the subsequent Acr. of 1866 in which there are added the w jrds “ or shall 
affect any property comprised therein,” yec its effect was not. less 
prejudicial to the person cl liming under the instrument; for the Courts 
were prohibited from acting on an instrument which should have been, but 
has nob been registered. The learned Judges then concluded that the res- 
pond-*nb was unab'e to d ifend his possession in virtue of the original 
mortgage for Rs. 1.000, hub that he might rely on the further charge of 
Bb.^ 50, which was proved by an instrument of which the registration was 
optional, and, inasmuch a< the apoellant had not offered to pay that charge 
but had come inb > Court on averments which were nob true, they affirmed 
the decrees of the Courts below and dismissed the second appeal. This 
decree was passed on 30bh October 1882 and the present suit was oom- 
mencei ^ the appellant in August 1883, In his plaint he stated 
thatj the High Court set aside the mortgage for Rs. 1,000; that though 
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1886 document II was fabricated by the respondent’s ancestor, the High Court 
Nov. 11 .. decided that he should pay the sum of Rs. 50 due under it and redeem 

- the land, and pi^yed for a decree directing the respondent to receive 

Appel- Rs. 50 and make over the land to him. The respondent contended, inter 
Late* alia, that the claim was barred by limitation and t.hat the aopellanc could 
Civil. be declared entitled to redeem on payment of Rs. 1,050, but not Rs. 50 

- alone. The District Munsif decreed the claim, but on appeal the Judge 

10 M. 102 s r 0 versed the decree on the ground that the present suit was without any 

11 Ind. Jur. cause of action at all, and if it were held that he could rest his suit on tt© 
102 . bond forRs. 50 then he should consider that the suit was barred by Sec¬ 
tions 13 and 43 of the Civil Proce lure Code. He observed that, as a matter 
of fact, the land was really mortgaged not for Rs. 50 but for Rs. 1,050 and 
roferre 1 to the remarks of t.he District Judge in his judgment in the previ¬ 
ous suit for ejectment. The Judge also drew attention to the averments in. 
the present plaint and remarked that, inasmuch the appellant denied the 
second mortsage, he could not sue for redemption. He also considereJ that 
the remark in the judgment of the High Court could not give the appellant 
any fresh’ cause of action and r.l»at it only cieclarel that fhe respondent 
might rely on the charge for Rs. 50 and that it did not declare that the 
appellant could recover the Lind by paying that amount. 

It is argued in second appeal that the effect of the High [106] 
Court’s judgment has been raisapprehende 1, that the suit is barred neither 
by Section 13 nor by Section 43 of the Code of Civil Procedure; that the 
Judge omitted to refer to the suit brought by the respondent’s grand father 
and the decree therein ; and that inasmuch as the land is admittedly held 
as a se'jurity for the sum of Rs. 50, the appellant was entitled to the 
decree he claimeb I do noc consider that the decree appealed from can 
be supported. The appellant is admittedly the owner of the land iuf 
dispute and he is entitled to recover possession in virtue of such owner¬ 
ship unless the respondent is able to defend his possession by referring it 
to some valid transaction. In S.A. 151 of 1882, the High Court referred 
to two such transactions as named by the respondent, viz., the first 
mortgage for Rs. 1,000 and the second mortgage for Rs. 50 and proceeded 
to consider whether they operated to create a charge on the land and a 
right to retain possession until the charge was satisfied. 

After discussing the effect of the Registration Act of 1864 upon the 
mortgage for Rs. 1,000, the learned Judges held that the respondent was 
unable to defend his possession in virtue of that mortgage. They next 
relerred to the second mortgage for Rs. 50 and considered that it was 
proved by an instrument of which the registration was optional and that 
the respondent might rely on the charge created by it for R«. 50 in sup¬ 
port of his possession. They then referred to the fact that the appellant 
came into Court on averments which were untrue and concluded that the 
second appeal should be dismissed. 

The decision that the respondent could not defend his possession in 
virtue of the mortgage for Rs. 1,000 but could only defend it in virtue of 
the second charge for Rs. 50 was a decision on an issue the determination 
of which was material to the purposes of that suit. It was an action of 
ejectment, and the appellant being the admitted owner, would be entitled 
to a decree for possession, unless the respondent showed a special 
right to remain in possession, even though the former failed to prove the 
specific lease and trespass mentioned in his plaint. The learned Judges 
therefore proceedel to de'iermine whether he might defend his possession 
as contended by him under the mortgage Jor Rs. 1,000 and if not under 
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any other and whafe transaction. They, determined that the mortgage 
for Rs. 1,000 was inoperative and that Exhibit II made the payment of 
Rg. 50 a con-[^07]dition precedent to redemption of the land and thereby 
oreated'a val'd charge for that amount. Having arrived at this conclusion 
they next held that they should not treat a suin to eject as a suit for 
redemption, especially as the appellant came info Court with untrue aver¬ 
ments and accordingly dismissed his suit. The decision of the question, 
however, whether respondeat could defend his possession under the mort¬ 
gage f'“r Rs. .1,000 HHii if not under document It was conclusive and 
binding upon the parties to that suit and the respondent is therefore 
•estopped from now alleging the contrary. 

The conc’usion we come to then is that the appellant was entitled 
to redeem on payment of Rs. 50. As to the objection to the frame of 
the plaint we consider that it ought to be consrrue'l as a whole. It siiould 
remembered that the appellant alleged in the former proceedings that 
document II was not true and that he might have feared that if he 
departed from his for nor statements except to the extent that document II 
was decided by the High Court to have crecated a charge for Rs. 50 and 
that he was bound to pay that amount before he could lawfully claim 
possession, be might render himself liable to proseciirion for perjury. In 
the view we take of the effect of the decision of the High Court in S.A. 151 
of 1882, the suit cau be barred neither by limitation nor bv Section 43 of 
■the Code of Civil Procedure. As to the observation that the mortgage for 
Rs. 1,000 Wrts true, we h ive only to oh«erve that the respondent's grand¬ 
father failed to complv with the provisions of the Registration Act or pursue 
the remedy provided by i. for enforcing compulsory registration, and that 
we are preclude I from ignoring the policy of the Registration Act. Wo 
set aside the decree of the Disorict Judge and restore that of the District 
Munsif and direct in the special circumstances of the case, that each party 
do bear his own costs. 


10 H. 108 = 1 Weir 668. 

[108] APPELLATE CRIMINAL. 

Before Mr. Justice Kerii'in and Mr, Justice Brandt. 

Queen-Empress v. Nakayanasami.* 

[2Qd and 13th September, 1886.J 

Army Act, 1881 (44 & 45 Viet,, c, 58), Section 156. 

Under the Army Act, 1831 (44 & 45 Viot., c. 58), Sestion 156. any person who 
takes in pawn a military decoration from a soldier is liable tp punishment: 

Heli that this seotion of the Army Act, 1881, is applicable to a person who 
takes a medal in pawn from a sepoy in India. 

This was an application under Section 439 of the Code of Criminal 
Procedure against an order passed by H. R. Farmer, Acting District 
Magistrate of Trichicopoly, dismissing a complaint against one Narayana- 
sami Pidai, under Section 203 of the Code of CriminHl Procedure. 

The facts necessary for the purpose of tins report are set out in ihe 
judgment of Brandt, J. 

The Acting Government Pleader (Mr. Powell) for the Crown. 

The accused was not represented. 

* Rdvisidn Oase 106 of 'i886. 
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The Cours (Kernan an j Brandt, JJ.) delivered the foUo'wing' 

JUDGMENTS. 
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1 Weir 668. 


Kern AN, J.—The Indian Articles of War relative to the Native Army 
are in Act V oi 1869, which does not contain a clause prohibiting, in terms, 
Criminal, a person not subject to the Articles of War from taking in pledge, &c., any 

regimental equipments, medals, &c., of a native soldier. 

Section 47 probibiced the pledge, &c., by the soldier and made the act 
punishable. 

That Act related to the Native Indian Forces alone. 

The Army Act, 1881 '44 & 45 Viet., c. 58),is an Imperial Act, and, 
except when specially excepted, applies to the regular forces, which ex¬ 
pression by Section 190, sub-Sectiou (8), includes Her Majesty’s Indian 
forces. Sub-Section 2 {h) of Section 180 provides that Part Two of the 
Act shall not apply to Her Majesty’s Indian forces. Therefore all che Act, 
except when excepted, does apply to the Indian forces. 


[109] The Aco of 1881 in sub-section (6) of Section 190 provides that 
the expression “soldier” applies to any person subject to the Articles of 
War, and therefore to the native soldier. There is nothing iu Section 156 
inconsistent with the context of Section 190: therefore the term 
“soldier” in both sections applies bo all soldiers within Section 190. 
The Acts of 1879 and 1881 are vi pari materia and to be construed 
together. The subsequent Act enacts a new provision, Section 190, which 
is in no wise contrary to, or inconsistent with, the prior Act, nor does it, 
within Section 180 of the Act of 1881, sub-section (2l (a), prejudice or 
affect the India military law respecting officers or soldiers or followers in 
Her Majesty’s Indian forces, though Section 156 no doubs affects persons 
not officers, soldiers or followers. 


The order of dismissal by the District Magistrate must be set aside, 
and the case re-tried. 


Brandt, J. —The District Magistrate of Trichi oopoly on the 24th 
November 1885 dismissed, under Section 203, Criminal Procedure Code, a 
comulaint against a civilian shopkeeper charged with having received in 
pledge a medal from a sepoy, an offence, as the case for the prosecution 
was, under the Army Act, 1881, and under Act Vll of 1867. 

It appears that in a precisely similar case tried by the predecessor 
in office of the District Magistrate, the accused was convicted. 

The District Magistrate states that, for reasons given, he is, in his 
opinion, more likely to be wrong than right in the decision finally com^ 
to by him. 

The reasons given for his conclusion are that it does not clearly appear 
that the Legislature intended to make the act an offence, and that the 
word “ soldier ” when used in Section 156 of the Army Act, 1881, does 
not include a native soldier, i.e., a sepoy of Her Majesty’s Indian troops; 
the reasons given for arriving at the latter conclusion are that it is provid¬ 
ed in Section 180 of that Act: that “ nothing in that Act shall prejudice or 
affect the Indian military law respecting soldiers * * in Her Majesty’s 
Indian forces being natives of India that the Indian Articles of War 
provide expressly for the punishment by a Court Martial of a sepoy, and 
of any other person subject to those Articles who pawns any medal," 
granted for service in the field or for general good conduct, while, unlike 
the Army Act, 1881, they contain no provision for the punishment of any 
person, not being an officer, soldier, or [110] follower, who knowingly' 
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receives a sepoy’s medal in pawn; acd the question tliorefora arises 
whether if a man is punieheii under the Army Act, 1881, for raoeiving in 
pawn a medal from a sepoy, such acN nofi being punishable under the 
Indian Articles of War, does nou affect the Indian military law respecting 
soldiers in Her Majesty’s Indian forces, being natives of India, in which 
case the punishment would, with reference to Clauses (a) nad (6), sub¬ 
section (2), Section 180 of the Army Act, be illegal. 

It was decided in Naihud Bi v. Jafar Ilussain (1) That there is 
nothing in the provisions of Clause 1 of Section 145 of the Army Act, 1881, 
which prohibits the application of that section to soldiers of Her Majesty’s 
Indian forces ; and that Clause 2 also anplies. The decision turned on the 
interpretation to be placed on the third clause with which we are not here 
concerned ; and agreeing with the learned Judges who decided that CMse 
as to the effect of Section 190, the onlv question we have to det'^rmine is 
whether, as the District Magistrate holds, the effect of Clauses (a) and (6), 
sub-section (2), Section IbO, is to trotect any person taking in pawn any 
military decoration of a sepoy from the penalties provided in that 
section. 

The proviso in Section 180 on which the District Magistrate ba«es 
his decision makes an exception in the ca^o of officers, soldiers and 
followers in Her Majesty’s Indian forces being natives of India: it does not 
make any exception in the case of persons other than the above; and the 
object of it clearly is to secure to such officers, and others being natives of 
India, in trials by Court Martial convened in pursuance of the Act, 
reference to the Indian military law and to the established usages of the 
service : no special provision is made in the ease of persons other than 
such officers, soliders and followers being natives of India in respect of 
such law or usages. 

This appears to b^ sufficient for the disposal of the question before us. 
but we may refer to the concluding sub-section in Section 156 as addi¬ 
tional, if not conclusive proof tliai that section applies to the case of any 
person taking in pawn a m’litary decoration from a sepoy, 

I would accordingly set aside the District Magistrate’s order and 
direct him to restore the complaint to his file and to dispose of it in due 
course. 


10 U. 111. 

[Ill] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and Mr. Justice 

Brandt. 

AlsGIBISami and others {Petitioners), Appellants v. Eamanathan 
AND OTHERS [Respondents), Respondents " U7th September, 1886.j 

Civil Procedure Code, Section 992—Pleaders not officers of the Court within the meaning 
of that section. 

Pleaders of parties to a suit are not debarred by Seccioo 29‘i of the Code of 
Oivil Procedure from putchabiog prjpjity bold in exscution of the decree. 

[D., 15 M. 389 (398).] 

Appeal against an order of A. J. Mangalam Pillai, Subordinate 
Judge of Madura (West), rejecting an application to set aside a sale of 

land in execution of the decree in suit 36 of 1878. 

__ _ 

* Appeal against Order 186 of 1885. 

(1) 8 M. 365. 
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Alagirisami Nayak and two others, defendants 2. 3 and 5, presented 
petitions to tlie Court to set aside the sale on the ground, inter alia, that 
the sale of some of the land was illegal, insismuco as it was purchased 
by the vakil of the plaintiff and that such purchase was opposed to 
Section 136 of the Transfer of Property Act. 

Ehn^hynm AyyavQnr Kahyanaramayyar, for appellants. 

Rama Rau «nd Suhramanya Ayyar, for respondents. 

Tho Court (Collins, C. J., and Brandt, J.) delivered the following 


JUDGMENT. 

There is no evidence whatever of any loss or injury to the appellants 
in consequence of irregularity in the proceeding^ even if there were such 
irregularities, as to which we need express no opinion. 

The appeal then fails as against resuoadents Nos. 1 and 3 and is 
dismissed as against them with costs. 

It is contended that a vakil is an officer of the Court having a duty 
to nerlorm in connexion with a sde in executijn of a decree in a suit in 
which he is engaged by a party to the suit. If this is so, the sale in so 
far as the three items of property purchased by R. Rtma Subbayyar, 
respondent No. 2. an concerned must be set aside as void. 

[112] U is true that vakils are spoken of, and are in some sense officers 
of the Court, but we think tnat the words used in Section 292 of the 
Cod-3 of Civil Procedure are not used in this sense, and that a vakil cannot 
be said to have a d ity to perform in connexion with the sale as therein 
required. Ooshain Jug Hoop Geer v. Ohingn.n Lai (1) has been cited as indi- 
cature of the probable intention of the Legiplabure, but it appears to us that 
if the Legislature having th».b case in view had intended r.o prohibit vakils 
generally Iron purchasmg, thev would have said so ia plain language as 
they have in the Transfer of Property Act. 

We must have regarl rath^u* to being assured that a civil right has 
been exoressly taken away from a class or section of the public than to 
what may or may not be desirable. 

We consider the appeal fads as against the respondent No. 2 also and 
dismiss it with costs. 


10 H. 112. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Kernan. 


Venk\TaVaragappa [Defendant), Appellant v. Thirumalai 

AND OTHERS [Plaintiffs), Respondents.^ 

[30ch Septeraber and 5th October, 1886.] 

Landlord and icnant—Hindu law — Wells dug with consent of landlord — Compensation. 

Where tenants from y^ar to year, with permission of the landlord, sank wells 
in the land demised. 

Held, that they were nov entitled under Hindu law to any compensation 
therefor from the landlord ufter the determin-ation of the tenancy. 

[R., 27M. 211 = 14 M L J. 25 (.34) ; II Ind. Gas. 745 {755i«2l M.L.J. 891 (916- = 10 
M.L.T. 193 i208).3 _ 

” Second Appeals 56 to 61. '65, 66 and 73 of 1886. 

(IJ 2 N.W.P. 46. 
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Appeals from the decrees of K. R. Krishna Menoo, Subordinate 
Judge at Tinnevelly, modifying the decrees of G. Ramasami Pillai, District 
Munsif of Tinnevelly, in suits 167, &c., of 1883. 

The facts necessary for the purpose of this report are set out in the 
judgment of the Court (COLLINS, C. J., and Keenan, J.). 

Bhashyam Ayyahgar, for appellant. 

Subramanya Ayyar, for respondents. 

JUDGMENT. 

, [113] In these several cases ihe appellant is the defendant in several 
suits brought by different respondents hereto. 

There is, however, one point in each case, the determination of which 
by this Court will decide the riglits of the parties respectively. 

That point is whether tenants holding from fasli to fasli, who by per* 
mission of the landlord during the tenancy sunk well^ in the land demised, 
are entitled Bt the end of their tenancy to be compensated by tue landlord 
for their expenditure laid out in sinking the wells. 

Ic is not alleged in any of the cases that the landlord ever contracted 
to pay for such expenditure or to compensate the tenants therefore at the 
termination of their tenancy. Neither is it alleged that there exists any 
custom in the country that the landlord should, in such circumstances, 
make such compensation. 

The wells are found to be not built-up wells, but wells sunk in the 
following manner, viz., first 6 feet in clay, then for 1* yards in gravel, and 
then down to the bottom in quarried rock. 

It was argued that, according to Hindu law, the tenants were entitled 
to such compensation ; but no authority in Hindu law has been cited so as 
to support such proposition. 

The authority of Narada cited in Thakoor Chunder Paramauick, in re 
(1) refers to the right of a person, who erected a house under the bona fide 
belief he was entitled to the land, and wbo when ejected, Narada held, 
was entitled to take away the house, or to he compensated therefor. To 
a similar effect is the extract from the Hidayah cited in the same case 
when land is let for building or for planting. 

Shib Doss Banerjee v. Bamiin Doss Mookerjee (2) is to the same effect 
in the case of an expired tenancy. 

These authorities refer merelv to rases wlirre there is at the time of 
the expiration of the tenancy a house, or other building of any sort which 
has been erecfed on the land bv the tenant, and which remains there 

when the tenancy expires, and which is capable of being removed by the 
tena'ip. 

In this case there was nothing to remove, as the clay, the gravel, and 
the rock are part of the freehold and belonged to the landlord and never 
belonced tn the tenant. 

[114] The Tran-ferof Prorerty Act dees not affect this case, the facts 
of which took place in *877. 

In the absence of C'»ntra'!t or of custom, the tenants had no right to 
be paid for their expend.ture in sinking the wells, thougli the landlord 
assented to such sinking 

The appeals in these several cases must, therefore, be allowed. 

In each case the following decree will be made; the decree of the 
■bower Appellate Court, so far as it awards compensation to the respondent 
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(or reapondenfes) for sinking the well, as claimed in this suit, and , costs in 
relation thereto, will be roversedwith costs throughout including the costs 
of this appeal: the decrees of the Lower Appellate Court in other respects 
are confinned. 


10 M. 114 (F.B ). 

APPELLATE CIVIL—FULL BENCH. 


Before Sir Arthur J. E. Collins, Kt., Chief Justice, Mr. Justice 
Kernan, Mr. Justice Muttusami Ayyar, Mr. Justice Brandt, 

and Mr.. Justice Parker. 


POKALA {Plaintiff) v. MURUGAPPA (Defendant.)'^ 

[26th October, 1886.] 

Presidency Small Cause Courts' Act, 1882, Section 18—-Suits for maintetiance cognizable. 

Presidency Sm-tll Cause Courts, constituted under Act XV of 1882, are not 
debarred from entertaining suits for main'enance not btsed on contract or decla¬ 
ratory decree- 

Case referred by the Judges of ihe Small Cause Court of Madras. 

The question referred was whether a suit for maintenance, where the 
amount had not been fixed by contract or declaratory decree, is cognizable 
by Presidency Small Cause Courts. 

.imhrose, for plaintiff. 

Defendant did not appear. 

The'Full Bench (Collins, O.J., Kernan, Muttusami Ayyar, 
Brandt and Parker, JJ.) delivered the following 

JUDGMENT. 

It was by oversight, no doubt, that the Court, in their letter of 
November 1882, stated that in Presiioncy Small Cause Court suits for 
maintenance could not be maintiined. It [115] was so under the old 
Presidency Small Cause Courr. Act IX of 1850. 

The Presidency Small Causa Court Act XV of 1882, Section 18, 
authorizes the Court to entertain all suits of a civil nature, except 
those specially set out, and a suit for maintenance is not one of the 
latter. 

The practice of the Small Cause Court before the Act of 1882 to 
entertain such suits was justified by the jurisdiction given by the words 
of the Act 26 of 1864, viz.. “ debt, damage or demand.” The words used 
in Act IX of 1850 were “ debt or damage.” 

We answer the question referred in the affirmative. 


Special Case 81 of 1895. 
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Before'Sir Arthur J. H. Collins, Kt., Chief Justice, and Mr. Justice 

Kenian. 


Alubi {BUintifi, Appellant u. KtJNHI Bl AND OTHERS 
{fiefendants), Bespondenisf [14th September, and 21 at October, 1886.] 

Limitaticn Act, Schedule II. Articles 131 , 132 , 140 , lii-Claim for arrears of revenue 
by grantee from Government. 

* 

Xu® right to tbd rovenue on oart&in land ha7iQg been granted to the trustees of 
a mosque, the said grant was confirmed by Government in 1866. 

In 1883, a suit was brought to recover arrears of revenue from the owners of 
t the land. It was found that no payment of revenue bad ever been made by the 

, defendants io the trustees, and the suit was dismissed as barred by limitation 

under Article 144, Schedule JI of the Limitation Act; 

Held, that the suit was not barred and that the plaintiff was entitled to re<*over 
^ 12 years’arrears'of revenue. 

CR.. 83 P.R. 1906=89 P.L.R. 1907; D., 15 M, 161 (163).] 

_ Appeal from the decree of L. Moore. Acting District Judge of North 

Malabar, confirming the decree of B. D'Rozario. District Munsif of Pvnad 
in suit 19 of 18,83. ^ ’ 

The facts necessary for the purpose of this report are set out in the 
Judgment. 

Bhashyam Ayyangar and Anrintan Nayar, for appellant. 

JagaBau Pillai, for respondents. 

The Court (Colliks, C.J., and Kernan, J.) delivered the following 

JUDGMENT. 

[116] This is a suit by the plaintiff (Valagafch Syed Alubi bin Hassan 
Hydros Koya Thacgal) as mam-holder and manager of a mosque to recover 
revenue of Rs 8 per annum charged on the plaint paramba. It is admit¬ 
ted by the defendants (Kuohi Bi and two others) who are the jenmis of 
the parambd, that it is charged perpetuaUy with Rs. 8 per annum in favor 
of Government. It is aLo admittel that the Government transferred the 
revenue of the paramba very many years ago in the time of Tippu Sultan 
to the trustees of the mosque. The Tnam Commission d^ed is dated the 
Jdrd Aorl, i866. The trustees of the mosque therefore became, on the 
transfer by Government, entitled to recover from the jenmis of the par>imba 
the revenue which thereafter i^ecame due and payable. Ir, has been found 
that the ren; or revenue of Rs. 8 per aohurn has no'; be^n paid by the 
lenmis to the trustees of the mosque at any time, although payment was 
demaodad mire than 12 years before suit. The question r^iised in the Courts 
below ancl here is whether the right of the trustees of the mosque is barred 
by limitarion. 

Tne District Judge has decided that the relation of landlord and tenant 
never subsisted between ihe ulaintiff and the hrustees of the mosoue and 
the jenmis. and that the plaintiff's suit is barred by adverse oossession 
under Article 144 of thn Limitation Act. But it is clear that there has 
been no adverse possession of the land by the defendants, inasmuch as 

the defendants are enr,i‘led to hoH the land, and the plaintiff does not 
seek to rpcover possession. 


• Second Appeal 116 of 1886, 
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The possession of the land by defendants is not adverse to plaintiff, 
as defendants admit they hold the land subject to the payment oi the 
revenue to the party entitled. The plaintiff is the person entitled, to the 
revenue which tiefendants are bound to pay. Article 140 of the Limita¬ 
tion Act does not apply. Tne plaintiff does not seek to recover the pos¬ 
session of immoveable property or any interest therein within the meaning 
of Article 110. 

What the plaintiff seeks to recover is rent or revenue which has 
accrued. Each year’s rent or revenue is a recurring right within Article 
131. It is not correct to say that the relation of Uudlord and tenant did 
not subsist between the trustees of i-he mosque and the jenmis, inasmuch 
as the plaintiff is the party entitled to recover the rent or revenue pay¬ 
able out of the land, and the defendants as the jenmis in possession of 
the land are bound to pay the plaintiff [117] such rent. We think the 
nlaintiff is entitled to recover I'A years’ rent or revenue up to the date 
of suit under Article 131 as a recurring right, and also under Section 132 
as money charged on land. The fact that the trustees of the mosque did 
not proceed to recover rent which accrued more than 12 years before suit 
cannot bar their right to the rents accrued during 12 years before suit. 

We reverse the decrees of the Lower Courts aad make a decree for 
payment by the defendants who admit their possession of the lands 
during the accruing of the 12 ye.irs' rent or revenue with costs of this 
suit and appeal. 


10 M. 117 = 11 ltd. Jur. 100 = 11 Ind. Jur 291 

APPELLATE CIVIL. 

Before Sir Arthur J. B. Collins, Kt., Chief Justice, and 

Mr. Justice Brandt. 


R.waNNi Menon (Plaintiff), Appellant v. Kun-TU 
Nayar and others (Defendants), Respondents.'' 

[18th August and 4th November, 1886.] 

Civil Procedure Code, Sec/ioH 244, 

R having obtained a decree for money against K, the karnavau of the defend¬ 
ants, K died and the defendants were made parties to the suit as representatives 

of IC 

Tarwad property was then attached by R, aad the defendants having objected, 
tbe Court raised tho attachment. R sued for a declaration that the property 
released was liable to be sold : 

Held, that the suit was barred by Section 244 of the Code of Civil Procedure. 
[Appp., 23M. 195 (200) IF.B,); R., 12 A. 73 (78); 23 B. 237 (241); 17 M. 399 (401).] 

Appeal from the decree of V. P. E’Rozario, Subordinate Judge of 
South Malabar, reversing the decree of T. Subbannacharyar, District 
Munsif of Kutnad, in suit 77 of 1884. 

The facts appear sufficiently from the judgment of the Court 
(Collins, C. J., and Brandt, J.) 

Parthasaradhi Ayyangar and Sankaran Nayar, for appellant. 

Sankara Menon, for respondents. 

JUDGMENT. 

Padinharam Kunnath Ravunoi Menon, the appellant (plaintiff),- 
obtained a decree for money in o riginal suit 314 of 1882 on tbe file of the 

• Second Appeal 297 of 1386. 
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District Munsif of O'lowgat against Kon'ii Menon, the late karnavan of 
the defendants (respondents). 

[118] The judgment-debtor having died, the respondents were 
brought upon the record in Original suit 314 of 1882, on the application of 
the anpellant: when the latter proceeded to execute the decree by attach¬ 
ing certain immoveable property, the respondents objected on the ground 
that the property attached was tarwad property and therefore not liable in 
execution of the decree : on their pet-ibion of objection, an order, purporting 
(as we are informed) to be pissel under Section 2S0, Civil Procedure 
Code, was made on the 13bh April 1883. releasing the property from 
attachment. On the 12th February 1884. the appellant filed this 
suit. 

The respondents pleaded, first that the judgment-debt was not 
incurred by Kondi Menon in his capacity of kurnavau : that if it was, it 
■was incurred for uurposes nob binding on the tarwad; and that the 
properties were not, as alleged by the plaintiff in the suit, the self-acquisi¬ 
tion of Kondi Menon. 

The Court of First Instance gave decree for the appellant. On aopeal, 
the Subordinate Judge dismissed the suit on the ground that the ques¬ 
tions in dispute between the parties are questions arising between them 
in execution of the decree in Original suit 314 of 1882, and must therefore 
be decided in execution, under tbe provisions of Section 244. Civil Proce¬ 
dure Code, and cannot be made the subject of a separate suit; and he 
refers to the case of Kuriyali v. Maryan (1). 

It is contended in appeal that the present suit will lie : that an 
order having been made against the appellant under Section 280, Civil 
Procedure Code, he must either file a suit as allowed under Section 283 
or accept the decision as final; and reference is made bo Arunachala v. 
Zamindar of Sivaairi (2). to Ramakriskna v. Namasivaya (3), and to 
Jttiachan v. Velappan (4). 

On the other side, it is urged that Kariyali v. Mayan is directly in 
point, and concludes the apuelUnt, and that the other cases cited are nob 
to the point or may be distinguished. 

The Full Bench case of Ramakriskna v. Namasivaya is not in point 
here: the two members of the undivided family who had hypothecated 
the family property were alive; the sons of those members had nob been 
made oarties to the original suit, either before or after decree. 

[119] One of the learned Judges who took part in the case of Kuriyali 
V. Mayan also sat on the bench which decided Arunachala v. Zamindar of 
Sivagiri, but no reference is made in the latter to the former case. It is 
to be presumed then that the learned Judge who heard both cases was of 
Opinion that there is nothing contradictory in the two decisions ; and if 
there is not, then there is nothing to prevent us from following the decision 
in Kuriyali v. Mayan. 

A claim may be preferred bv a judgment-debtor, as well as by a 
stranger, under Section 278, Civil Procedure Code, provided that the claim 
be of the nature specified in the following sections, e.g.. on the ground 
that the property when attached was in tbe possession of the judg¬ 
ment-debtor, nob on his own account, btjt in trust for a third party (see 
Shankar Dial v. Amir Haidar (5) and cas'»s there cited); bub where, as 
in this case, the objection that the property attached is not liable to 
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attachment is made, cob on one of Che grounds spocihed in Section 2S1 oif 
in Secbion 2^2, but on a ground which raises a question determinable undeiT 
some other special section, e.g., under Section 234 and Section 244. in 
execution, then the order made should not be passed under Section 280; 
and the fact that an order was passed purporting to have been made under 
that section cannot give the appellant a right to file a seoaraie suit, 
whether under the provisions of Section 283 or otherwise. It remains to 
decide whether Arunachaln's case is clear authoi'ity for the propopitiou 
that a suit of the nature before us will lie; and we are of opinion that it- 
is not. 

The tiansactioDS out of which the suit in that case arose were very 
similar to those which led to the suit eventually disnosed of in appeal by 
the Privy Council, Muttayan v. Zamindar of Sioagiriil). The latter suit 
was in the first instance thrown out on the ground that the questions 
therein raised could be disposed of in execution of a decree in another 
suit in which the plaintiff bad already taken out execution, but this Court 

reversed that judgment stating that " the questions raised. are the 

liability of the property in the hands of the present zamindar to satisfy 

the decree obtained by the plaintiff against the late zamindar.The 

question of liability and of its extent being one of very considerable 

difficulty.a suit regularly conducted was the most appropriate 

method of determining it, and the suit was determined by their Lordships 
on the merits. 

This fact, however, clearly cannot be taken as authority for the 
proposition thac any and every question at issue between parties in 
execution of the decree should, even if it might, be determined by separato 
suit. 

The decision in Arunachala s case was based, in the first instance, on 
the ground that the Judicial Committee had allowed a similar suit in pre¬ 
cisely simiUr circumstances against the same judgment-debtor, and that 
after tliat decision of the Privy Council, it could not be denied that the 
zamindari ouglit to be made available, if nob in execution (and in pro¬ 
ceedings in execution, the defendant had succeeded in his contention that 
the zamindari was not assets in his hands available in execution) 
than in a separate suit; and, secondly, that after the death of the original 
debtor-zamindar since it had been decided that the estate did not 
constitute assets which could be seized in execution,” it was open to the 
creditor by a separate suit to enfoice the debt, so far as it was binding on 
the deceased debtor, against his successor. 

In the case before us, it is not clear on what ground execution was 
refused, whether on the ground that the properties attached did not con¬ 
stitute assets of the deceased decree-debtor in their hands, or that being 
tarwad property it vyas not liable in execution of a decree not passed 
against the deceased in his capacity of karnavan of the tarwad; but it 
does appear that the appellant then pleaded that the property was the 
separate property of the deceased (in which case, supposing that it was^ 
undisposed of at his death, it would have become the property of the 
tarwadj and it is to be presumed, the contrary not being shown, that the 
finding on this point, viz., whether or not the property was the separate 
property of the deceased was against the appellant, and had the order 
then made been made, as it could and should have been made, not under 
Section 278 but under Sectio n 244, the appellant would have had a right 

(1) 6M. 1. 
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of appeal against that order, and of second appeal from any order passed 
in appeal therefrom, and as before said, the en'oneous passing of an order 
purporting to be made under Section 280 cannot give him a right to bring 
a separate suit. 

From the decision in Ittiachan v. Velappariy it does no doubt appear 
that a separate suit was held to lie for a declarntion that [12 j] tarwad 
property attached in execution of a decree obtained by the plaintiff in 
another suit, and released from attachment on the objections of two 
members of the family, defendants* iu the second suit, was liable in satis¬ 
faction of the decree in the original suit: but in that case, the debtor wuo 
bad contracted the debt was alive, and was a party to the second suit: 
and what was decided by the lower courts was that the circumstances 
were insufficient to invalidate the obligation created by the karnavan, 
tbe original debtor, and that the money having been raised and used for 
the benefit of the tarwad, and the property being tarwad property, it was 
available for sale to satisfy tbe original decree. 

It was held eventually by this court that the original debtor not 
having been in the first suit impleaded as karnavan, and there being 
nothing on the face of the proceedings to show that he was impleaded as 
karnavan, the suit must fail. But this is immaterial for our present 
purpose. 

Id the present case, however, it is, as before stated, not shown that 
the question in issue io execution between the judgment- creditor and those 
whom be bad himself brought on the record, as the representatives of the 
deceased judgment-debtor, was oot one which could not have been, and 
ought not to have been, decided in executioo and in execution alone, and 
we hold th^t it was rightly decided that the present suit will not lie; and 
we dism iss this appeal with costs. 
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APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar, Mr. Justice Brandt, and 

Mr. Justice Parker. 

Queen-Emphess V. Kamandu.* 

[I2th April, 28th July and 29th October, 1886.] 

Boat Rules in Madras Ports—Refusal to carry cargo without reasonable excuse. 

Bj tbe Boat Rules of a certain port it was provided, (1) that all licensed boats 
must carry such number of passengers and quantity of goods as should be ex¬ 
pressed in the license ; and ('2) that the owner of a licensed bo^t who should 
refuse to let bis boat on Cf22] hire without assigning reasonable and satisfactory 
grounds for such refusal should be liable to a penalty: 

Held, that a refusal by a person in charge of a licensed boat to receive goods 
on board unless a tally-man was sent with them, on the ground that he could 
not count, was not a reasonable and satisfactory cause. 

IRm 9 Or. UJ. 66 (67) =4 N.L.B. 163]. 

Case referred under Secinon 438 of the Code of Criminal Procedure 
by A. L. Lister, Sessions Judge of Godavari. 

Tbe facts are fully set out in the judgments of tbe Court (MuiTU- 
BAMi Attar, Brandt and Parker, JJ.). 


* Criminal Revision Case 706 of 1866. 
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JUDGMENTS. 

Parker, J.—The defendant is the syrang of a boat at Cocauada and 
has been convicted by the Port Officer as Special First-class Magistrate 

tor refusing to hire out his boat, punishable under Section 14 of the Boat 
Kules for that port. 

Criminal. The evidence shows that the cotton to be shipped was brought along- 

10 M~12i !'n ^’harf but the defendant refused to receive it on board without a 

■ tslly-man Mr. Wilkinson, the godown-keeper of Messrs. Simnson 
Brothers (the shippers), told him that the responsibility for the safety of 
the goods was on him, the syrang, but defendant would nob admit this. In 
his defence he stated that he was not acquainted with English or Hindus¬ 
tani nor did he know how to count, and therefore he refused to ship the 
cargo unless a tally-man were given him to take the responsibility for the 

his hands. Defendant further stated that 
Mr. Wilkinson then told him he did not want hia (defendant’s) boat. 

Section 14 of the Boat Rules provides a penalty for any owner of a 

licensed boat who shall refuse to let his boat on hire without assigning 

reasonable and satisfactory cause for such refusal. Mr. Wilkinson does 

not in his evidence say that defendant refused to let his'boat. but that 

he refused to take the goods unless a tally-man were sent with them. 

Xhe question is whether defendant assigned reasonable and satisfactory 
cause for such refusal. 

It appears to me that be did. His inability to count and to speak 
English or Hindustani was an argument which a reasonable man might 
not unfairly assign for refusing to be held responsible for goods when for 
their proper custody such knowledge was required. Ibis nob shown that 
the reasons assigned were untrue, and the Sessions Judge has explained 
that It was a physical impossibility for the defendant under the circum- 
st^ces to perform the duty which Mr. Wilkinson sought to impose upon 

[123] I observe that the Port Officer (Mr. Baker) allowed the com- 
p ainant (Mr. Wilkinson) to put questions to the accused as to what took 
place on the occasion—apparently with a view of convicting defendant 
out of R's own mouth. Such a procedure is quite unauthorized by law. 
Section 342 of the Criminal Procedure Code allows the Court,—but never 
the complainant,—to put questions to the accused ; but the power of the 
Court itself to put questions is limited to the single purpose of enabling 
the accused to explain circumstances which appear in evidence against him. 

I would set aide the conviction and direct that the fine, if levied, be 
refunded. 

Brandt, J. The Session Judge refers the conviction in this case as 
unsustainable on the ground that the accused had reasonable cause for 

refusing to let on hire for the carriage of goods a boat licensed to ply for 
hire at the port of Cocanada. 

The grounds on which the Session Judge bases his reference are that 
Bie accused pleaded that not being acquainted with English or with 
Hindustani he could not count, or tally ” an account: that “ the physical 
impossibility of a syrang counting bags or bales of goods, guarding them 
through the night, and watching them while be is steering the boat to the 
steamer and then seeing them delivered, is so apparent that the hesitation 
of the syrang to incur criminal responsibility for short delivery seems 
natural, that is, that his refusal to carry the goods unless a tally peon 
was sent by the shippers in charge, to relieve him from responsibility for 
custody of the goods was ‘‘reasonable and satisfactory." 
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The Session Judge says, ** the question at issue really is whether a 
syrang is responsible for the safety of the goods placed on his boat;’' and 
he refers to a case in which another syrang at the same port was convicted 
of criminal breach of trust as a carrier in respect of one bag of jaggery, 
which conviction was reversed in appeal by this Court. 

I am of opinion that the conviction in this case is not bad in law. 
Under the rules framed by Government under the provisions of Act VII of 
1867, the owners of only such boats, as are duly licensed, are authorized 
to ply for hire at the several ports named, and this being so it is not 
unreasonable that under the terms of the license issued (which the rules 
provide shall be fully explained to the owners), they should be, as they are, 
bouud to let their boats on [124] hire for the carriage of goods or passen¬ 
gers, as the case maybe, unless “reasonable and satisfactory” cause 
for refusal be shown. 

There is no question here as to the “ criminal ” responsibility of the 
owner or syrang, and the fact that one syrang was charged with criminal 
breach of trust in respect of certain goods committed to his charge does 
not affect the question. 

That the owner of a licensed boat, or person deputed by him, who is 
required under Section 14 to let his boat on hire for the carriage of cargo, 
IS prirrw, facie responsible for the carriage, safe custody and delivery of 
such goods admits, as it seems to me, of no question ; to what extent he is 
so liable may admit of question, having regard to the special circumstances 
of each case, but the ordinary ruie would certainly seem to me to apply, 
viz.^ that when goods are bailed by one to another for carriage it is no 
answer to an action brought for recovery of damages for breach of 
the engagement, to say that the goods were lost on the way; the very 
fact of tihe loss affords prima facie evidence of neglect and want oi care. 

In the criminal case to which reference was made above, the shippers 
had, it appears, voluntarily sent a oally-man or peon in charge of the 
goods shipped, and it was lound th at he hadtne key of the hold in which 
the goods were placed, and therefore had immediate custody of them, 
and the question was not as to the civil liability of the carrier, but as to 
whether the latter was guilty of the criminal offence imputed. 

The excuse that the accused could not count the goods because he did 
not know English or Hindustani appears to me not reasonable: it does not 
follow that because he did not know those languages he could not keep 
count of such things as bales of cotton, to the number which his boat 
would hold; and acceptance of the license, in my opinion, implies an under¬ 
taking on the part of the owner of the boat to accept for conveyance goods 
to be carried from the port to vessels in the roads or harbour, and for deli¬ 
very of such goods, at the side of such vessels, and vice versa', if the excuse 
in the case is held to be reasonable and satisfactory, a person employing 
such a boat for hire must always provide a servant to have the goods 
counted as embarked, an<l again when disembarked. Even then the liabi¬ 
lity of the boat-owner or syrang as a carrier would remain the same bet¬ 
ween the time when receipt was given for the goods counted and delivered, 
and the time when they were again taken charge of by the tally-man for 
the purpose of unloading ; [126] unless, as the Session Judge would 
appear to suggest, the carrier can insist that he is under no liability for the 
safe custody of goods carried on hia boat, but only for their conveyance, on 
we responsibility and in the custody of the shipper’s servant in charge. 
For suori a proposition there is, as it appears to me, no foundation. 
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1886 I am then of opinion that the cause assigned by the accused for refusal 

to hire his boat for conveyance of the goods tendered in this case for carri* 
age, viz.^ tiiat he would not ship the cargo unless a tally-man was given ” 
APPEL- was not ivasonabie and sufficient. ’ 

1 agree wi'h Mr JusMce Parker’s remarks as to the impropriety of 
Criminal, Magistrate’s procedure commented on at the end of his judgment. 

Owing to the ditferen<*e of oninion in the Court the case was referred 
t:> a iliivd Judge under Seciion 429 of the Code of Criminal Procedure. 

Tlie Acting Government Pleader (Mr. PotveW, for the Crown. 
MtTi’TUSAMi Ayyar. J.— The facts of the case are sufficiently 
stated by my learned colleagues in their judgments, and I do not 
cons’der it necessary to repeat them at lengrh. It appears that some 
cotton to be shipi.ed was brought alongside the wharf at Cocanada, but the 
accus d refused to receive it in his boat wirhout a tally man. Mr. Wilkinson, 
the go lown-keeper of Messrs. Simpson Broihers, the shippers, told him’ 
that the responsibility for the safety of the goods was on him, the 
syrang, but the accused denied that it was so. In his defence he said 
he was not acqu tinted with English or Hindustani and he did not 
know how to count, and that he therefore refused to shin the cargo 
unless a tally man were givm. It is provided by Section 14 of the 
Boat Rules that any owner of a licensed bo^t or person deputed by 
him refusing to let on hire his boat without assigning reasonable and satis¬ 
factory cause for such retusal should be liable to a penalty not exceeding 
Rs. 10. The question for decision is whether in declining to take in the 
cargo unless a tally-man were provided, the accused assigned a reasonable 
and satisfactory cause. It may be that if there was nothing in the rules 
therns 'Ives, a person who did not know how to count might reasonably 
require the assistance of a tallv-man. But it is provided by Section 8 
that if any boat is loaded with passengers or cargo b-^yond what is 
specified in the license, the tindal of such boat shall be liable to a fine, 
Section 7 that all bo its must carry such number of passengers and 
L126J quantity of goo Is as shall be expressed in the license, a refusal to 
take which will subject the owner to the loss of hire and suspension of 
licent^e, if considered necessary. These sections presuppose that the person 
in charge nf a licensed boat is able to count the number of passengers 
taken into the boar, and compare it with the number mentioned in the 
license and to ascertain the quantity of cargo shipped and compare it 
witli the quantity specified in the license. As all the secfions must be 
read and construed toger.lier, I do not consider that the cause assigned by 
the accused for his refusal, viz., his inability to count, is a reasonable 
and sa'isfactory cause within the meaning of Section 14. The accused 
ought not to have taken charge of a licensed boat unless he knew how 

to count or was provided by the owner with men who knew how to count 
for him. 

The conclusion I come to is that the refusal of the accused to let 
his boat on hire unless tho shinners provided a tally-man was nnt a refusal 
for a reasonable and satisfacory cause within the meaning of Section 14. 

I arn also of opinion that the criminal revision case mentioued by tbe 
Session Judge is nob in point. 

I quite agree with the remarks of Mr. Justice Parker on the Magis¬ 
trate’s procedure. 

The result is the conviction will stand, and this Court must decline 
to interfere on revision. 
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10 M. 128=^1 Weif 286. 

APPELLATE CEIMTNAL. 

Before Mr. Justice Mutiasamt Ayyar oud Mr. Justice Brandt. 

% 

In re Ratna MudalI."^ 

[lOfch and 29t.h December, 1886.] 

penal Code, Sections 295, 297— Defiling a place of worship^Trespass on a place of 
sepid :hre. 

R, a Hindu, had sexual intercourse with a woman within an enclosure 
eurrouuding the tomb o( a Muhammadan Fakir. He was convicted under Section 
295 of the Indian Pena) Code: 

Held, that in the absence of pro*)! that tbe place was used for worship or 
otherwise held sacred, the conviction was bad, and that it should be altered to a 
o jnviotion under Section 297 of the said Code. 

£R., U.B.R. 11892—1896) 199 Cr.] 

This was a case referred for the orders of the High Court under 
[127] Section 438 of the Code of Criminal Procedure by E.C. Johnson, 
Acting District Magistrate of Chingleput. 

Tbe facts necessary for the purpose of this report appear from the 
judgments of the Court (Muttusami Ayyar and Bbandx, JJ.). 

Counsel were not instructed. 

JUDGMENTS. 

Brandt, J.—The finding is that the accused had sexual intercourse 
with a woman within an enclosure surrounding a tomb or “ in one comer 
of the sepulchre ” under which the remains of a Muhammadan ‘Fakir,* 
venerated by some of his co-religionists, are buried, and that finding must 
be accepted. 

The accused has been convicted under Section 295 of tbe Indian 
Penal Code and sentenced to rigorous imprisooment for three months. 
The District Magistrate is of opinion that the First-class Divisional 
Magistrate’s conviction cannot be supported in law, on the grounds 
(1) that there is not sufficient evidence on the record that the place is “ held 
sacred by any class of persons,” (2) that an intention to insult is not 
only not proved, but negatived by the evidence as to the time when and 
the ciicum'^tances in which the act was committel, (3) that it is at least 
doubtful whether a knowledge that any class of persons was likely to 
consider the act as ‘ an insult to their religion ” can legally be imnuted to 
tbe accused. I concur with the District Magistrate in considering that 
the intent to insult is negatived by the time at which the act was com¬ 
mitted, viz.. 9 P.M., and by the fact that his detection was the result of a 
mere chance, and that the only reasonable inference is that the place was 
selected as one in which the accused might gratify his passion in reason¬ 
able hope or on a calculation that he would not be discovered. I am 
further of opinion that there is not sufficient legal evidence that this place 
u a place “neld sacred bv any clasa of persons.” within the meaning of the 
Words as used in Section 295 of the Penal Code ; nor that the knowledge 
that the act, if detected, would be considered an insult to the religion of 
euoh personfl, can be legally inferred. 

There is a distinction, not arbitrary, between objects which are 
objects o f respect and even veneration and objects which are held sacred; 

* Griminal Revision Case 697 of 1886. 
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De^ f I*"® ^ ^ °f =«P>^'«bre (not 

De^ 29. actually consecrated, as m the case of ground speciaUy consecrate! forthat 

Appel- P^pp®® ‘o 'he ntes of Christian churches), as distinguished 

LATE and ® P'®'®® '^''^h’P'he deity or where an idol or altar is kept; 

late and such distinction [128] appears to have been ke, t in view by the 

CEimNAL. 'O' 'vnile Section 295 deals with the latter class of objects and 

10 M. 126= more especially with trespasses on nlaces of sepul- 

1 Weip 2S6. PP'^OP'^ao®® of funeral rites and as 

u6positoii6s for the remains of the dead* 

non ®''‘hence before us that this place was specially 

consecrated, and though we are aware that Muhammadans not nnoommon- 

ly resort to gardens and enclosures where their ancestors or holy men 
have been buried, for the purpose of saying their prayers, and from time to 
time to perpetuate the memory of the dead, there is no evidence that this 
place was so used, aod we cannot take judicial notice of the custom. 

held opinion that there are not grounds on which it can be 

held that the accused must have been aware that his act was likely to be 
considered as an msulc to the religion of any persoos. ^ ^ 

and T’ "“‘'o^b'^edly a trespass in a place of sepulchre,- 

and the question is whether the accused must be held to have known that 

he was likely to wound the feelings of any persons bv ,uch trespass and I 

TedsfoTThro ‘l ® be held to h ive had suffioient'know- 

u® V, u 'be general sentiment ami practice of the community amidst 

which he lived, aud that he cannot be excused on the ground that per- 

tL^'^a”!! anT 7 f specially interested, or none ready lo resent 

the aa and prosecute for it, or that Ins act might as likely as not escape 
detection; bewas detected, and as the event proved there weTper!ons 

Tukable heedlelsT '’® .''’“““ded; the act was the result of 

culpable heedlessness and disregard lor the feelings of others resulting 

from a determination to gratify personal lust, despite the oon’seiousnesB 
o reumspL'tion" wWh k failure to exercise that 

thenT'op^rirbeto^viild" updr °297‘’rnd°a:*r"® ^ 

t tl fc 1 1 a conviction under that seotion^in lieu 

ri r ,r;"“ “• 

had bf29] Mcttusami Ayyar, .I._ln this ease the accused a Hindu.' 
the tomb of a FalTat g'p m "orThe“ alh^ o“ t^b ®“®^®®”® “t 

hid nnTn?.nK undetected, and that he 

aid !n thm the Muhammadans in his 

If th« « ^ 1 this opinion 1 also concur. Though the primary intention’ 

hVlTf^^V I cannot say that he had no knowledge that 

b^a de^lmt/’.-n^?^^"''; ‘°,^®®“''®'''®'ed by the Muhammadtus to 

useTas' a p^reir H “’® “ qultSrwas' 

used as a place of worship or that any particular object held sacred was 

840 



III.] KAVERI V. ANANTHAYYA 10 Mad. 130 

defile<1. and theiefore the conviction under Section 295 cannot be auppf rt- 
ed. But I also think that upon the facts found a conviction under 
Section 297 can be supported. The accused commiitpd a trespass on a 
place of sepulture and knew that his act, if detected, was likely to v\our'd 
the feelings of the Muhammadans. I do not consider that his belief that 
the act would probably not be detected would make any difference thougii 
it may no doubt well he taken into oonsidtration in awarding punishment. 
I w 'Uld alter the conviction to one under Section 297 and reduce the 
sentence as proposed by Mr. Justice Brandt. 


10 M. 129 = 11 Ind. Jur. ;i38. 

APPELLATE CIVIL. 

Before Sir Arthur J. S. Collins, Kt„ Chief Justice, and Mr. Justice 

Parker. 


Kaveri (Judgment’debtor), Appellant v. Ananthayya (Decree-holder), 

Respondent.* [Srd and 6th December, 1886.] 

Transfer of Property Act, Secticms 2, Attachment of property mortgaged prior to 1882. 

In 1884, a mortgagee obtained a decree for arrears of ioterest due uoder a 
mortgage-deed of 1878 aod in ezecutiou ol tde decree attached and applied for 
the tale of the laud mortgaged : 

[1301 Retd, that by reasoo of Section 99 of the Transfer of Property Act, 1882, 
the laud could not be eold otherwise than by a suit instituted uoder Section 67 
of the said Act. 


[R., 35 0. 6l=6C.L.J. 320 (330) = 11 C.W.N. 1011 (F.B.); 4 O.C. 231(23-'); D.. 14 M. 
74 (76;.] 

Appeal from an order of J. \V. Best, District Judge of South Canara, 
reversing an order of M. Mundappa Bangera, District Munsif of Karkal, 
passed in execution proceedings iu suit 199 ol 1884. 

The decree-holder, Auantbayya, having in 1884 obtained a decree for 

arreais of interest due under a mortgage deed executed in 1879 by the 

judgment-debtor, Kaveri Amma, api litd to have the mortgaged property 
attached and sold m satisfaction of the decree. 

The judment-debtor objected to the sale under Section 99 of the 
Transfer of Property Act, 1882. 

The Munsif allowed the objection and dismissed the application. 

On appeal the District Judge reversed this decree on the ground that, 
under Seotiou 2 of the Transfer of Property Act, Section 99 was not appli¬ 
cable to the case. 

The judgment-debtor appealed. 

Srinivasa Rau, for appellant. 

Bespondent was not represented. 

The Court. (Collims, C.J., and Parker, J.) delivered the following 

JUDGMENT. 

The decree was obtained in 1884 for arrears of interest due for three 
years and in execution of that decree the plamtiff got the mortgaged pro¬ 
perty attached. The District Munsif held that Section 99 of the Transfer 
of Property Act debarred the decree-holder from bringing the pro|.erty to 
sale otherwise th an by instituting a suit under Section 67 of that Act. 

, * Appe.il agaiufii OcHer 67 of 1S66. 


M111-106 


841 


1886 

Deo. 29. 

Appel¬ 

late 

Criminal. 


to H. 126 = 

1 Weir 286. 


10 Mad. 131 


INDIAN DECISIONS, NEW SERIES 


[Yol 


1886 

Dec. 6. 


Appel¬ 

late: 

Civil. 


On appeal the District Judge reversed this order and directed execution to 
i.'ocee.i on the ground that Secr.ion 9. saved any right or liability arising 
Olit of a relation constituted before the Act came into force, or any 
leliet in resnect of such right or liability from the provisions of the 

Althou^'h the legal relation of mortgagor and mortgagee was consti- 

iOM.729= fc'J attach the prooerDy and bring it to sale and 

Hind Jur »espect to such right arose only out of the decree in 1884 

J38 siiDsequent to the passing of the Transfer of Pronerty Act. 

ilia ngnt to eniorce the decree is a substantive^ right, but the mode of 
enforcing it IS a matter of procedure By [131] the decree in 1884 the 
decree-holder did not, through the operation of Section 99 of Act IV of 
1882 gain a right to have the oroperty sold in satisfaction of the decree, 
and therefore his procedure must be governed bv Section 67. See Dinevdra 

^atk Sannyal v. Chandra Kishore Mtinshi (l), and Bhobo Sundari Debi v. 
Haklial Chunder Bose (2). 

•'be District Judge must beset aside with costs, and that 
01 the District Munsif restored. 


10 U. 131 = 1 Weir 66S. 

APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Brandt. 
Qoeen-Empress V. Bodappa.* [17th December, 1886.] 

Arms Act, 1S78, Sections 5. 19. 

obtaioed a license under the Arms Act, 1378, for a match lock, had 
the same converted mto a percussion Run. He was oonvieted under Section 19 

t'’ keep a per- 

v UspIOO kUD • * 

Held tbrit th6 conviction was bad« 

, Section 438 of the Code of Criminal Procedure 

by Gr. Stokes, Acting District Magistrate of Cuddapah. 

trate^— foUows by the District Magis- 

“ The accused has been charged with possessing a cap gun. while the 
license he produced covered only a match-look. The defence of the 
accused is. that the gun now in his no^session and about which the 
question has arisen is the same that he had with him when he obtained 
the license, but that for convenience sake he had it altered from a match 
lock to a cao gun after he obtained the license. 

■n. convicting the accused, the Joint Magistrate has not been 
without doubt as to the legality of the conviction. He has found distinctly 
that the iconse produced was granted for the very gun in question. I 
consider that the legality of the conviction is very [132] doubtful and 
therefore refer the case for the orders of the High Court." 

The Acting Government Pleader (Mr. Powell) for the Crown. 

® (Muttusami Ai'I'AR and Brandt, JJ.)delivered the foUow- 


a) 12 0. 436. 


Criminal Revision Case 467 of 1886. 


( 2 ) 12 0 . 563 . 
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JUDGMENT. 

The question is, whether the accused »iad in his possession an arm" 
in contravention of the provisions of Section 19 of the Arms Act, 1878, 
that is, whether he had in li's possession a tir'^arin “ not in the manner 
and to the extent permitted” thereby. As to the extent there is no nues- 
tion ; that clearly refers to the ouraher of arms or niiantity of ammunition 
.&o., for which the license is given, »iud as to the manner the licen-^e 'loss 
not cease to protect the possession by reason of its having been altere'^ 
from a match-lock to a percussion gun; the word “ manner” as used in 
Section 5 appears to us to have reference to the conditions under wh’ch 
a license for the weapon is given; e.g., as to how it is to be keot and u^^-ed, 
and as to its being produced at the times required. There is no distinction 
drawn in the Act between the various kinds of exolo^ive firearms ; and if 
reference is had to Schedule II, it will be seen that a distinction is there 
drawn not between the different kinds of guns, as for example a rifle and a 
smooth-bore but between firearms and firearm bai'rels, and pistols and 
pistol barrels. We must hold that the conviction is not good in law, 
and we set it aside and direct that the fine, if levied, be returned to the 
accused. 

It was suggested that the accused might have been and may now be 
convicted with reference to the provisions of Section 5 of the Act, which 
enacts that “ no person shall manufacture, cofivert, or sell, or keen or offer 
for sale any arms, ammunition, &c., without a license.” On referrine to 
the statement made by the accused, we find he first said that he had the 
gun converted from a match-lock into a percussion gnn; it is true he 
afterwards used the words “I changed it into a percussion-gun,” but, 
reading the statement as a whole, we cannot say that he intended that he 
himself in fact converted it, and we are not prepared to convict him of an 
offence different from that which he was called upon to meet. 


10 M. 133. 

[133] APPELLATE CIVIL. 

Before Mr. Justice Kernan and Mr. Justice Brandt. 

Krishnasami Chrtti and others (Plainti^s), Appellants v. 
ViRASAMt CHETTI AND OTHERS {Defendants), Respondents.* 

12nd September and 16th December, 1886.) 

Custom —Caste usage —Expulsion of member of caste under mistake of fact and without 
notice. 

To a suit relating to the management of the common property of the meoiHers 
of a Hindu caste, the plaintiff's right to sue was denied on the ground that, 
having violated the rales of the caste, he h>kl been expelled from it: 

. Held, (1) that it was open to the Gourc to determine whether or not the alleged ex¬ 
pulsion from caste was valid ; 

(3) that if the plaintiff had not in fact violated the rules of the caste, but was 
expelled under the bona fide, but mistaken belief that he bad committed 
a caste offence, the expulsion was illegal and could not affect bts 
tights. 

Per E&RNAN, J.—A custom or usage of a caste to expel a member in his 
absence without notice given ur opportunity of expltaauon oSerel, is no^ a valid 
ODstom. 

* Appeal 24 of 1865. 
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Ayyar, J., in Civil suit No. 376 

of looo, dated 9th September 1885. 

The facts necessary for the purpose of this report appear from the 
judgment ot Aluttusami Ayyar, J., which was as follows 

vt\ to this suit are members of the Beri Chetty caste in the 

Black Town of Madras. They belong lo a class of Chettis or Vaisyas 
consisting generally of merchants and tradesmen who are iefluentiai 
and enteiprising. Ben Chettis are to be found throughout the Presi¬ 
dency, but 10 apuears that in tne City of M.dras the cLtss has a special 
caste orgamzafion. It is sub-div.ded into about 18 or 20 divisions, eaah^ 
division having its headman or hesdmen. Questions of caste are dealt 
1 h m the hrsc instance at divisional meetings, and their resolutions 
are submitted either for revision by or for the information of the 
entire caste. The mating of the entire caste, before which such resolu¬ 
tions are laid or which deals with questions concerning the whole 
caste, is designated as the Periy.gramam meeting. The suit before me 

by lour members of ihe caste in .egard to the endowment 
L134J of a religious and charitable institut on. styled Dharmasivacharyar 
matham. Tne plaint prays, among other things, for an account being' 
taken of propen les constituting the endowment, for their being secured 
for the benefit oi the institution, for a scheme of management being settled, 
for plaintiff No. 1 and other competent uersons being appointed trustees, 
and for adequate provision being made for the due administration of the 
endowment. The plaint also aoHcifies the several charities performed in 
the institution, as consisting in the maintaining of a priest caUed 
Dharmasivacharyar. in the performance of certain religious ri^es and cere- 

monies, tmd m the feeding of Brahmans on behalf and for the sniritual' 
oenent of the whole caste. 


f however, givno by the defendants, of the scope and 

object of the institution, is somewhat different. Whilst admitting that 
the institution is a purely caste institution, the defendants assert that a 
section of the caste called Maligaikarar Vaguppu is not entitled to the 
beoebt ot the endowment, as that section seceded from Dharmasivacharyar 
and became the disciples of another priest cMlnd Sattanada Gurukkal, about 
^00 years ago This averment is. however, immaterial to the present 
inquiry, the only issue which I have to decide being whether the plaintiffs 
oontmud to he rnembers of the Beri Chetti caste. It is not alleged that 
they bel^ong to the class o' seceders mentione i above. It is further con-'> 
tended by the defendants that Dharmasivacharyar is bound to worship an' 
Idol called Visvesvarasami and to perform all rites and ceremonies for the 
due per.ormance o .such worship for the ben.6t and on behalf of those of 
the caste who are his disciples, to uronounce benedictions upon those dis¬ 
ciples and to advise and guide them in spiritual matfers, and that the 
^ owmen e ongs to Visvesvarasami and theDharmasivacharyarmatham. 
However this may be, it is sufficient for the present inquiry to say that 
both parties agree in describing i-he institution as a caste institution, and 
that none but those who are in the caste and who belong to Dharama- 
eivac ariyar matham are interested in the endowment and in the due 
perfoiTOance ot the charities for which the institution is maintained. In 
advertence to their status, the plaintiffs aver that they are membera- 
01 the Hen Ohetti caste and followers of the Dharamasivacharyar matham 
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Aod contributors to that institution, that plaintiff No. 1 is also one of the 
hereditary headmen of the whole caste, and that all the plaintiffs are 
C138] interested in the properi^y and management of the institution. But 
it is denied by defendants Nos. 1 and 2 that the plaintiff No. 1 is a 
hereditary headman, though it is admitted that he was a hereditary 
councillor of ihe headman. It is next asserted that, though the plaintiffs 
were members of the Beri Chetti caste, they have violated the usages 
and customs of the said caste and thereby forfeited their privileges as 
members of such caste, and that they have been expelled from it. It 
is contended, therefore, that, by reason of such forfeiture and expulsion, 
their interest in the property and manaBement of the institution 
has ceased and that they are not antiiled to maintain the suit. An 
issue has been framed with reference to this preliminary contention 
and set down for trial in the first instance. The question then and 
the only question which I have now to decide in this are the plaint¬ 
iffs competent to maintain this suit, or have they ceased to be mem¬ 
bers of tbe Beri Chetti caste, as alleged in the 67th paragraph of the 
written statement. At the commencement of the trial, a question was 
raised on the form of the issue as to the right to begin. As it is admitted 
that the pUintiffs were once in the caste and interested in the institution, 
and as the right to begin depends rather on the substance than on 
the form of tbe issue, I held that the onus of proof was on the 
defendants who resisted the claim and that they were, therefore, 
bound to begin. The next contention had reference to the precise 
questions of fact and law, which it is necessary to decide in coming to 
a finding on the preliminary issue. It was alleged for the defecdants, 
that the factum of removal from caste is the only one I have to investi¬ 
gate, and that oth'^rwise Civil Courts would arrogate to themselves 
an appellate jurisdiction over caste assemblies, which it is not com¬ 
petent for them to do. Ic may be open to argument how far Civil 
Courts are entitled to examine into the reasons assigned for expulsion 
from caste, and this question I shall consider presently. But there 
is in my judgment no doubt that the issue in its present form raises 
a mixed question, a question of fact, vtz., tbe factum of expulsion 
and a question of law, viz., the legal effect of such expulsion in 
deternaining the interest which the plaintiffs admittedly had at one 
time in the property and management of the institution. As to the factum 
of the plaintiffs’ removal from caste, there is considerable evideD«?0 on 
record. It is to be regretted that the fact was not once admitted, for, in 
[136] that case it would not have become necess-iry to record much of 
the voluminous evidence recorded at the trial. No less than 36 witnesses 
were examined for the defendants, and the evidence in so far as it relates 
to the fact of removal from c-'iste is overwhelming. Some witnesses depose 
to the resolutions arrived at by the divisional meetings which they attend¬ 
ed, to the effect that the plaintiffs should be removed from caste. Several 
depose that those resolutions were laid before the Periyagramam meetings 
which they attended and that they wore either adopted or confirmed by 
those members of the caste who attended such meetings. A large number 
of witnesses deposed further to the intimation they bad in regard to the 
plaintiffs’ removal from caste and to their baying acted upon that intima¬ 
tion and ceased to invite and be invited by the plaintiffs for meals and 
for auspicious and inauspicious ceremonies. There is aiso some evidence 
that the first plaintiff attended the first Periyagramam meetiog held in 
jegard to his removal from caste. 
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In answer to this evidence, the olaintiffs only allege irregularities iit 
the procedure followed on these occasions, and say in substance that they 
do not know whether bhey were put out of caste or not, and that what is 
alleged to be their expulsion from caste is not legal. They admit, however 
tha^ since 1881. they have not invited and been invited by the mHjority of 
the ca^to for meals and for auspicious and inauspicious ceremonies. This- 
appears <o me to corroborate materially the evidence ad luced for the 
defendants in regard to the faetam of expulsion. The conclusion I coma 
to IS that the division to which the pUintitfs belong and the Periyagra- 
mam resolved that the plaintiffs be put out of caste and that the majority 
of the castt acted upon tne resolution an 1 forbore to invite them for food 

and for auspicious and inauspicious ceremonies and still to continue to do 
so. 

" The f'laintiffs next impugn the validity of their removal from caste- 
on tliH ground li) that the procedure followed by the caste meetings was 
highly iiiegiilai, unreasonable and unjust, (iij that they committed no caste 
offence, (iiil that no civil right could be forfeited by loss of caste under Act 
XXII of 1850, {ivJ that the expulsion was the result of enmity and personal 
ill-w'ill, and iv) that it is no bar to their maint lining this suit. It is urged 
on the other hand for the defendants that Civil Courts have no appellate 
jurisdiction owr caste assemblies, and that the decision of such [137] 

assemblies that a particular person has reudere i himself liable to be expelled 
from caste is final and conclusive. 

It would appear that expulsions from caste were rare among Beri 
Chettis in this city, and that there were no caste dissensions prior to 1876. 
Theie aie only two such expulsions mentioned in the evidence during this- 
interval. One of them is the expulsion of Mylapore Kandasami Chettl and 
of his son. The son was expelled from caste for renouncing Hindu religion 
and embracing Christianity, and the father was first expelled for associat¬ 
ing with the son, but he was readmitted into caste on ceasing so to associate. 
It appears, fiowever, that the father then endeavoured to re-admit the son 
into caste on the performance of certain expiatory ceremonies, bat this- 
the caste was not prepared to sanction. An undertaking was taken from 
the fatlier not to do so, but the Intter acted in contravention of it and was 
again put. out of caste. It appears that he has not since been readmitted into 
caste. The otiier expulsion is the one to which witness Kamasami Chettl 
refers in his evidence. According to him, one Pakam Sabapathi Chetti was 
expelled fiom caste for illicit intimacy wii h a low caste woman. Ic appears- 
also that in some of the divisions theie were and there are still rival parties 
who oiiginally differed from each other in regard to some secular matters- 
Though from party feud, these did not exchange meals and did not invite 
each other durmg auspicious and inauspicious ceremonies, still they were' 
treated merely as rival factions and no caste taint was supposed to attach' 
to them. This wasthestate of things in the caste until 1876, when Rama- 
sami Chetti’s son, the late Ratnavelu Chetti of the Madras Civil Service, 
returned from England to Madras On his return, the question whether 
he might not be rea imittei into caste on performance of expiatory ceremo- 
nies engaged the attention of its leaders. Ic is stated by Rama sami Chetti 
that there was some vacillation on this occasion among the members of the 
caste, that it was at first considered that Ratnavelu Chetti might be re-ad¬ 
mitted, but that it was finally decided that it could not be done. How¬ 
ever this may be, it is a fact that Ratnavelu was not readmitted, that 
Ramasami Chetti thought that Subraya Chetti and Somasundra Chetti 
opposed his son s re-admission, that several members of his division who' 

846 



Ul.] 


KRISHNASAMI CHETTI V. VIRASAMI OBETTI 10 Mad. 139 


were in favour of re-admiB&ion sympathised aod sided with him, and that 1886 
dissensions thus arose in the caste owing to the diiVerence of opinion whirh Deo. 16. 
existed on this [138] occasion. In .lanuary 1877 those in Eamasaini ' — 
Ohetti’s division who opposed Rar.navelu's re-admission into casto i ut Appel- 
Bamassmi Chetti out of caste until he renounced caste intercourse with his LATE 
son. Those persons who sympathised and continue to mix with him Civil. 
were also removed from cvste. This split in Ramasumi Chetti’s division — 

extendi-d to other divisions, and the s-^ctiirian feeling gained strength, a <1 M 133. 

the number of persons put out of caste increased. 

“Eamasami Chetti continued to treat his removal from caste with 
indifference till 1878, when he considered it desirable to seek reconciliati mi 
with the caste. He was readmitted into the caste and continued in it till 
1880. In 1879, a meeting of the caste was held (or the election of a 
Dharmakarta for Kandasami temple, and to this meeting some 28 persons 
were not invited. Defendant No. 5, one of those put out of caste for 
siding with Ramasami Chetti, pointe<i out this irregularity to the High 
Court in a suit in which a modon was then peuding. Subraya Chetti filed 
an affidavit j ustifying his conduct. He alleged that some of the persous not 
invited to the meeting had ceased by transgressing the usages of the 
caste to be its members, and that as the headman of the caste it was 
for him to decide who ought to be invited to the meeting oi the caste. 

Ramasami Chetti objected at the caste meeting to this portion of the 
affidavit. Some of those who were not invited sued the headman, 

Subraya •CheUi, for damages in original suits Nos. 59, 203 and 204 
of 1880, but these suits were dismissed. When they were pending, the 
headman, Subraya Chetti, convened a meeting to raise funds for defending 
those suits. At this meeting again Ramasami Chetti opposed Subraya 
Chetti, and urged that the litigation should nob he treated as one concern¬ 
ing the Periyagramam. Amarambedu Subraya, defendant No. 5, brought 
original suit 269 of 1880 against the hea lraan of his division for not in¬ 
viting him to the meetings of the caste; the headman justified his conduct 
and contended that he was one of those who were put out of casfe for 
joining Ramasami Chetti when he associated with his son, and that though 
Ramasami Chetti was since re-admitted into caste, defendant No. 5 did 
not seek re-admission and continued to associate with persons who had 
been put out of caste, but not been re-admitted. This suit was also 
dismissed. 

“ Falayam Somasundra Chetti, one of the leading members of [139] 
the caste, instituted original suit No. 166 of 1880 against, the present 
first plaintiff and others in regard to the dharmakartaship of the temple at 
Tiruvatbur. But this suit also eventually failed. 

“ About the end of 1880, plaiutiff No. 1 was put out of caste for taking 
part, as it was said, in the karmantram ceremony of the daughter of 
Mylapore Kandasami Chetti. Early in 1881, Ramasami Chetti was again 
put out of caste. There was a festival shortly before in honour of the 
idol Yagattal worshipped by the caste, and during this festival it was 
customary to take to the temple in procession certain presents as an offer¬ 
ing to the idol. The headman, Subraya Chetti, desired that the procession 
should start from a place called Natakasala, whilst Ramasami Chetti and 
the plaintiffs opposed the headman and started a rival procession from 
one Linga Ohetti’s house. A breach of the peace appeared imminent and 
both processions were stopped by the Police. Some time afterwards, 
plaintiffs Nos. 2 and 3 were put out of cas te on the ground that they 
associated with Ramasami Chetti. Subsequently plaintiff No. 4 was put 
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out of caste for the reason that he attent^ed the funeral ceremony per- 

jortned by Ramasami Chatti oo the occasion of his son, Rat.navelu 
Chetti s death. 

It appears from tlie foregoing summary that it was usualin the caste 
to expel persons from it for caste offences, that renouncing Hindu religion, 
illicit intimacy with low caste women and association with expelled per¬ 
sons were treated as such offences. 

Id shows also that Ramasami Chetti considered that his son was 

not re-admittefl into caste owing to the opposition offered by Suhraya 
Chetti and Somasundra Chetti, that he often opposed Subraya Chetti at 
caste meetings, that some of those who originally sided with him and were 
put out ofc^ste sued the headmen for damages, and that there was thus 
no cordial feeling between Ramasami Chetti and his adherents on the 
one hand and Subraya Chetti and his supporters on the other. 

I shall now consider the several grounds on which the validity of the 
plaintiffs’ expulsion is impeached. As to the procedure follwed at these 
caste meetings, it is admitted that it was not judicial. It appears that no 
evidence was taken, no formal record was kept, that the person accused of a 
caste offence was not invited to the meeting, that no explanation was 
demanded from him, and that no previous notice of the business done at 
each meeting was given to the members of the caste. It is not contended 
that the [140] procedure was otherwise, but in is justified on the ground that 
it was m accordance with custom. Seeing that the members who attended 
the meeting were neighbours and fellow castemen, there is groufld for the 
contention that according to custom more importance was attached to 
their opinions than to any formal procedure. It appears, however, to be 
the customary procedure of the caste, and there is nothing in the 
evidence to lead me to a contrary conclusion. 

In connection with this point, it is contended for the plaintiffs that 
there were two he^idmen for each division, and that it was competent to 
the Periyagramam to reverse or modify the decision of divisional meetings. 
^ legard to the plaintiffs, there was no difference of opinion between the 
Peiyagramam and the divisional meetings, and the contention is not 
material to the present inquiry. As to the contention that there were 
two hereditary headmen for each division and for the Periagramam, it 
appears to me to be well-founded. The defendants do not deny that there 
was another person who assisted the headman, but they assert that the 
second was only an adviser or councillor, and that he was not recognized 
a.s one who possessed the privileges of the headman. This suggestion is, 
however, inconsistent with several documents which were executed before 
there were any dissensions in the caste and in which both are described 
as headmen. It appears also that Subraya Chetti referred to two headmen 
in several of the suits instituted against him. Though I consider that 

there were two headmen for each division, I think that, when proceedings 
are instituted against one of them, the meeting convened by the other is 

nob incompeient to put him out of the caste. In this view it seems to 
me that the contention whether there was one headman or there were two 
headmen is immaterial. 

As to the allegation that no caste offence was committed, I do not 
think that it can be supported in regard to plaintiffs Nos. 1 and 4. Several 
witnesses for the defendants depose that they saw plaintiff No. 1 attend 
the funeral ceremony performed on account of Kandasami’s daughter, 
and that though the ceremony was performed in the house of Kandasami’s 
son-in-law, Ladu Chetti, both be and his wife, it is stated, had 
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associated with Kandasami. I see no reason to discredit the evidence 
on this point, and plaintiff No. 1 himself does not deny it, though he 
states that he did not take his meals in Ladu Chetti's house. During his 
[141] examination, plaintiff' No. 4 admitted that he attended the funeral 
ceremony performed by Ramasami Cbetti on account of his son, Ratnavelu 
Chetti. There is also evidence to show that, when a person is put 
out of caste, those in the caste are, according to custom, bound not to 
associate with him either by taking meals with him or attending auspicious 
and inauspicious ceremonies in his house. I find that the author of the 
Mitakshara on ceremonial law treats such acts as association with one 
who is out of caste, and I cannot say that, in so far as plaintiffs Nos. 1 
and 4 are concerned, they committed no caste offence according to the 
usage obtaining among Beri Chettis. Manu, Madava, Devala and 
Vignyanesvara speak of association with those put out of caste as a 
ground for removal from caste. As regards plaintiffs Nos. 2 and 3, 
the balance of evidence is to the effect that Subraya Glietti stated 
at the Periyagramam meeting that he saw them attend ceremonies and 
take meals in Ramasami Chetti’s house. But no evidence was given at 
the trial before me that they actually did so. The conclusion I come to 
in regard to them is that they were put out of caste in the hona fide belief 
that they committed a caste offeoue, but that there is no reliable legal 
evidence before me to show that they actually committed it. 

"As to the contention founded on Act XXII of 1850, I do not con¬ 
sider that it is applicable to this case. The right in contest is in its nature 
a right to participate jointly with fellow castemen in the benefit of a caste 
institution, and the continued possession of status as a casteman is a 
condition precedent to the enjoyment of such right. It is also the under¬ 
standing on which contributions to the endowment must betaken to have 
been made, regard being had to the usage of the particular caste to which 
the parties belong and of similar institutions. As to the assertion that 
the plaintiffs’ removal from caste was not bona fide and due to personal 
ill-will, I do not think that it is borne out by the evidence. There was no 
doubt DO good feeling tietweon Ramasami Chetti and his party on the one 
hand, Subraya Chetti and his friends on the other. But it must be 
remembered that tbo plaintiffs’ expulsion was the act, not individually, 
of Subraya Chetti. but of the members of their respective divisions and 
the Periyagramam. It may well be that Ramasami Chetti and his friends 
hated Subraya Chetti because he was hostile to the readmission of Rama- 
sami Chetti’s son. The evidence affords no warrant for the suggestion 
that the plaintiffs’ [142] divisions and the Periyagramam voted the 
removal from caste from personal spite and not from a bon& fide belief that 
there was a caste transgression. It is argued for the plaintiffs that it is 
not competent to me to examine info the validity of the plaintiffs’ expul¬ 
sion, and that, if the factum of expulsion is proved, it must be taken to be 
valid. In this opinion, however, I am unable to concur. Ibis true that 
matters relating to caste are within the exclusive cognizance of caste 
assemblies, and that, when they act bona Jide in the exercise of their 
jurisdiction, their decision must be taken to be conclusive. To this extent, 

I accept the contention. Here I must observe that at first I felt some 
doubt whether I should not insist on strict legal proof of the commission 
of a caste offence, and that the judgment I come to on further consider¬ 
ation is that to do so would be to assume an appellate jurisdiction over 
caste Assemblies in regard to matters of caste. But I must satisfy 
myself that they dealt bona fide with a caste offence. Otherwise there would 
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ba no spiritual basis for their action. As to the legal effect of the removal 
from caste over the right in contest, I consider that it suspends tbe exercise 
of the right until the plaintiffs obtain raadmission into caste. It is alleged 
that the plaintiffs are allowed to enter the caste temple and worship the 
idol there, to make offerings to it and to perform festivals on particular 
occasions, it is also said that plaintiff No. I is the dharmakarta of the 
temple at Tiruvattur. But I must say that Dharmasivaeharvar matham is 
not a Dreciselv similar institution. Religious instruction has'to be afforded 
ID the Matham, and according to ceremonial law no priest is competent 
to afford such instruction to one who is put out of caste. It may be a 
matter for regret that the matter in contest was not settled out of Court, 
and that tlie ceremonial law of the caste does not meet the requirements 
of progress. But in dealing with the question here. I have no choice in 
the matter, and my decision should be in accordance with the usage and 
ceremonial law of the caste. On the ground, therefore, that the plaint¬ 
iffs were removed from caste by their casre who act hona fide and in 
accordance with tbe customary procedure, I have to find the issue against 
the plaintiff's and dismiss the suit with costs.” 

Plnintiff's appealed. 

Mr. Grant, for appellants. 

Mr. Branson and Mr. Norton, for respondents Nos. 1—4 and 6. 

Anandacharlu and Suiidaram Sastri, for respondent No. 5. 

[143] The Court (Kernan and Branot, JJ.) delivered the following 


JUDGMENTS. 

Keenan, J.—[After finding that it was not proved that plaintiffs 
Nos. 1 and 4 had committed any caste offence or had in fact been expel¬ 
led in the manner stated by the witnesses, proceeded as follows] : — 

There still remains the question whether, if plaintiffs were expelled 
according to caste procedure or custom, their exoulsion is valid. The 
learned Judge states the matter thus ; As to tbe procedure followed at 
these caste meetings, in is almitted that it was not judicial. It appears 
that no evidence was taken, no formal record was kt^pt, that the person 
accused of a caste offence was not invited to the moeling. that no explana¬ 
tion was demanded from him, and that no previous notice of tbe business 
done at each meeting was given to the members of the caste. It is not 
contended that the procedure was otherwise, but it is justified on the 
ground that it was in accordance with custom. Seeing that the members 
who attended the meeting were neighbours and fellow castemen, there is 
ground for the contention tliat, according to custom, more importance 
was attached to their opinions than to any formal procedure. It appears, 
however, to be the customary procedure of the caste, and there is nothing 
in the evidence to lead me to a contrary conclusion.” 

Again, the learned Judge says : It may be a matter for regret that 
the matter in contest was not settled out of Court, and that tbe ceremo¬ 
nial law of the caste does not meet the requirements of progress. But in 
dealing with the question here, I have no choice in the matter, and my 
decision should be in accordance with the usage and ceremonial law of the 
caste. On the ground, therefore, that the plaintiffs were removed from 
caste by their caste who act hona fide and in accordance with tbe custom¬ 
ary procedure, the learned Judge acted on what he found was the pro¬ 
cedure of the caste, founded on custom or usage, viz., to charge, anft con¬ 
demn and expel from caste a member, in bis absence, without notice either 
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of fche intention to hold a meeting to consider his conduct or of the time 1886 
or place of the meeting, or of the nature of the chii’ge, and without any dec. 

explanation being called for. or an opportunity given him of explanation -, 

or of meeting the charge. The evidence shows that the custom is this, Ap^EL* 
vis., a meeting of the division (to which the member to be expelled belongs) LAitE 

of the caste is called, but [144] no notice is given to him of the meeting OlVIli. 

or of the object of it The division decide that the member has broken a — 
caste rule, and agree to expel him After that, a meeting, called Periya- 10 M. 133. 
gramam.of all the headmen of the different divisions is called in the morning 
for that evening, and as counsel for defendant admits, no notice is given to 
the member of that meeting, no evidence is taken, no explanation is 
demanded: that meeting merely records the exnlusion recorded at the 
division. The proceedings of the two meetings affect to b^ judicial. The 
maxim andialteram partem contains a fixed princiole of justice. It prevails 
in all countries subject to the British rule. It is not confined to public 
Courts of Justice, but applies to all tribunals, public or private, of es'ery 
kind which are vested with or assume power to decide on the conduct 
or rights of parties. In a very recent case decided by this Court, very 
many of the decisions on this subject are referred to—see Gompertz v. 
Goldinghain (1). That was a case where a member of a club was 
expelled, and two of the cases referred to in that report were also 
cases where members of clubs were expelled. In each case it was held 
that the committee who expelled were bound in the exercise of their 
functions by the rule exnressed in the maxim andi alteram partem, that 
no man shall be condemned co consequences resulting from alleged 
misconduct without having an opporr.unity of making his defence. Lord 
Justice B'^ett savs it would be a d“nial of natural justice if a decision of 
the club was come to without bis having an opportunity of being heard. 

There is no reason why this principle should not apply to the proceedings 
of caste meetings which underta ke to decide on the conduct of a member of 
the caste, which conduct is alleged to be contrary to caste rules and usages. 

To be expelled from caste causes most serious nrejudirc to the member 
expelled and to his family and in their social relation. In this case it is 
contended that the expulsion disentitles plaintiffs from any right to investi¬ 
gate the accounts of the charity which has been created partly by their 
and their ancestors’ subscription to it. 

The casta institution is not above or outside the Uw. The usages 
and customs of caste exist only under and not against the Jaw. 

Whenever a custom or usage is onposed to the law, it cannot be a good 
custom. Colebrook B. 1, Chapter 2. Section 2, IX, On [145] Usage— 

Practice which is founded on law prevails. Hence Usagnincoosistent there¬ 
with must be abrogated. A custom must be reasonable. But the custom 
which the learned Judge has followed is not reasonable, inasmuch as, 
according to it, a member mav be expelled although he has no opportunity 
of meeting the charge against him. If reasonable notice of the time and 
place of the intended meeting and of the substance of the charge was 
given to him, and if he was allowed to attend the meeting and exnlain 
or defend himself, then the law would be complied with. What would be 
reasonable notice the ca^te may determine, provided it be reasonable. 

The application of this rule of law does not infringe on any legal usages 
And arrangements of the casbe, or affect any decision they may come 
to at tjjeir meeting of which notice was given. If after the member has 
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received such reasonable notice, he does not choose to attend the meeting 
and IS not prevented from doing so by any reasonable cause, then the 
caste may proceed to make a decision according to their usnal procedure 
and custom. As to the alleged custom, all that appears in the evidence is 
that It IS not usual to give notice to offenders. There is no proof of any 
expulsion by the caste prior to 1864 ; and though an expulsion is proved to 
have been made then and others in 1874 or 1875. vet no evidence was given 
that the persons expelled had not notice of the meetinc. 

P. Kamasaini Ghecti says that in 1878 he was excelled though he 
got no noPice. and that, for the reasons that he gives, he recognized the 
authority of the exuulsion. But he was re-admitted to caste, and it is 
alleged that he was expelled again, and this expulsion he disputes, and 
states he got no notice of the meetings. 

Immemorial custom cannot prevail against the principle contained in 
the maxim audi o.lteram partem~^QQ Williams v. Lord Bagot U). 

In my judgment, therefore, the alleged expulsion of the nlaintififs is- 
luvalid on the ground that they had no notice of the meetings to expel 
them or oi the charges made against them, an.l that they had no opportu¬ 
nity given to them of defending themselves against such charges. They 
were not present at any of such meetings. 

Though the learned Judge acted on the custom, he does not say that 
he approves of it, nor does he decide that it was a good legs! custom. 

[146] On tbe evidence I think that this very illegal practice has 
produced much mischief in this caste. Several expulsions since 1878- 
have taken place, and it is probable that, if opportunity had been given of 
explanation, such expulsions would noh have taken place. A question was 
p.artly argued before us whether, according to Hindu law. an expulsion can 
talre place except for some serious ofifence and not merely for a slight 
transgression of caste usage. However, this question was not open as it 
was nob raised m the Court below. 

Expulsion from caste must necessarily mem expulsion from the 
^yhole caste. If the alleged expulsions took place, it seems to me that in 
the evj.lence the expulsions were only partial. The evidence of plaintiff 
Wo 1 and of others is bh-+t many members of the caste not belonging to 
the faction of defendants Nos. 1—3 do associate with plaintiff No. 1 and 
others and have always done so. Moreover, plaintiff No. 1 is admittedly 
dharmakarta of the Tiruvattur temple to which members of tbe Beri Chetti 
caste subscribe and where many of the caste and others worship. It 
appears not probable that a person put out of caste by his caste would 
be allowed to act as dharmakarta. Defendant No. 1 in bis evidence 
said plamtias are eligible for m-admission into caste, and that prohibition 
extends only to attending meetings for auspicious or inauspicious ceremonies, 
or attending lohen invited for taking food ; and that it does not extend to 
anything else, and that they are not entitled to be invited to caste 
meetings. ^ If this is correct, it would seem that on this ground the 
expulsion is only partial and not complete for all purposes. 

The facts of the case of plaintiff No. 4 seem to support this view. He 
admits he was expelled by Periyagramam, though he savs he gob no notice 
of the division meeting. He says (and he is not contradicted) that he 
worships at the Kandasami pagoda (this is tbe special temple of the caste) 
and conducts there the Pradosham festival everv fortnight, and that he 
e^sjlie ^ler precincts of that temple. If he was exnelled from the^ 
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•entire caste, it is nob accounted for by the defendants why he, an out- 
•caste, is still allowed to enter the inner precincts of the special temple 
of the caste, and to conduct ceremonies there, unless the reason is that 
the expulsion does not amount to exclusion Irom all caste privileges. 

I do not think the defendants have proved that the expulsion is an 
exclusion from all caste privileges, as alleged by the defend-[147]ants 
in paragraph 67 of their written statement. This being so, the plaintiffs 
are entitled to maintain this suit seeking for the relief prayed by them, 
even if the alleged expulsion took place. 

As regards plaintiff No. 4, the learned Judge's finding that he commit¬ 
ted a caste offence is not vey clear, although he does find that the allegation 
that no offence was committed cannot be supported. He refers to this 
plaintiff’s admission that he attended a funeral ceremony of Ratnavelu 
at Ramasami Chetti’s house, and that he invites Ramasami Chetti to 
fool. This plaintiff, however, says that Ramasami Che'ti was not legally 
expelled. The date of t.he ceremony was in or shortly after September 
1881. Ramasami was, as he admitted, expelled in January 1877 and was 
re-admitted to caste in August 1878. As a matter or fact several members 
of the caste signed a document of the 9th of January 1881 expelling him, 
but Ramasami says he got no notice of the meeting ac which, it is said, 
he was expelled, and tnat he is in caste still. In order to establisli that 
plaintiff No. 4 committel a, caste offence, the defendants should state 
clearly the offence they alleae against him and prove it. The offence 
alleged being association by him with Ramasami and attending ceremonies 
with him, it lies on defendants to prove that Ramasami was then out of 
caste. The production of the document of the 9ch of January 1881 is 
not sufficient for that purpose, as it has not been proved that notice of 
the meeting to charge was given to him or that an opportunity was given 
to him to defend himself. The evidence is that Ramasami did nob get 
such notice. I am not able therefore to see that the expulsion of plaintiff' 
No. 4 binds him. 

In my judgment, we are bound to reverse the finding and decree or 
the learned Judge, and to find the issue in favour of the plaintiffs, and bo 
decree that the plaintiffs have not caased to be members of the Beri Chetti 
Caste, as alleged in paragraph 67 of the defendants’ statement, and that 
they are entitled as members of the caste to tile this suit. Whether they 
can succeed in it must depend upon facts whicij have not yet been tried. 

We reverse the decree of the learned Judge of the 9th day of 
September 1885, and we find tnat. the plaintiffs are competent to maintain 
this suit and they have not ceaspd to be members of the Beri Chetti caste, 
as alleged in the 67th paragraph of the written statement. This is a finding 
in favour of the plaintiffs, and under the order at issue the case is to be 
remitted to the Issue Court to [148] frame issues as to the other 
questions in dispute. As to the costs of the trial of the preliminary issues 
in the Court below and in appeal, we think that tbe defendants Nos. 1 to 
4 and 6 should pay to the plaintiffs the costs of such trial and appeal, and 
order accordingly. We make no order as to the costs of defendant No. 5. 

Brandt. J.—I concur in the conclusions arrived at by my learned 
colleague, and generally in the reasons stated by him for coming to those 
conclusions: the voluminous evidence is so fully and clearly set out in his 
judgment that I am saved a great deal of labour: it may, however, be 
satisfactory to both parties that I should state as briefly as 1 can the 
manner in which the case presents itself to me after full consideration ; in 
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nearly all respects I take the same view of it as 1 did before I bad tha 
advantage of reading the judgment of Mr. Justice Kernan. 

The issue, viz., are the plaintiffs competent to maintain this suit or 

havetnoy ceased to be members of the Beri Chetti caste as alleged in the 

b tth paragraph of the defendants’ written statement, by reason that they 
violated the usages and customs of the caste and have tiierebv forfeited all 
the pnvdeges of the said caste, and have been expelled from it, and by 
such foi ieiture and expulsion have ceased to have any interest [enforceable 
at law.: Ill the property and management of the Bharmasivacharyar 
matham and of the \ isvesvarasami idol, and to be entitled to participate in 
the worship and services of the said matham. contains in fact two proposi¬ 
tions a finding on each of which is essential to a finding on the whole issue* 
and tliose two propositions are— ■ 

Tliat the plaintiffs have been guilty of what may be called certain 
caste offences, on account of which they rendered themselves liable, accord¬ 
ing to the custom and usages of the caste to which they are bound to 
submit, to expulsion from the caste, and that thev were in fact expelled for 

Now on the finding of the learned Judge who tried the case there 
is no legal evidence to which credit can fairlv be given, in proof of the 
fact that two of rhe plaintiffs, the 2nd and 3rd, were guilty of any caste 
offence; and that being so, these plaintiffs' alleged expulsion from caste 
cannot legally render them incapable of enforcing the civil rights which 
they possessed, even if those who profess to have expelled them did 
not act HI bad faith and from motives of personal spire, but in the 
but mistaken belief that they had transgressed caste rules. 

L149J As my learned brother puts it, it is not sufficient to say that 
certain things liave been done in connection with the enforcement of caste 
rules and observances, (to which those affected must submit either by 
leason of their voluntary submission to the/onim which, in accordance 
with the custom of the caste, deals with the breach of such rules and 
observances, or to which all members must submit, involuntarily it may 
be. for the very and only reason that tliey are born in such caste), and 
that members of the caste have in fact been expelled for a supposed 
bleach of such rules and observances, even if those ordering and enforcing 
the expulsion act- d m good faith, although under a mistake as to the facts 
which give to those enforcing the rules jurisdiction to enforce them. It 

appears to me contrary to general and well-established rules of justice 
that such a plea or argument should be allowed. 

Nor do I see any thing inconsistent in so holding and in holding at 
the sanm time that within its own sphere and in the exercise of its social 
and rebgious jurisdiction the decisions of those who properly represent a 
caste shall be final, so far as the civil tribunals are concerned, and not 
open to revision or even discussion by such tribunals. 

• • ^ Counsel for the resnondents strongly and repeatedly 

insisted that it was sufficient to prove the factum of expulsion, and to show 

u Hot aibitraiy; and that, this being shown, it matters not 

whether those who decided on and gave effect to the order of exnulsion 
had or had not before them evidence of the commission of a caste offence 
by chose expelled: a very extreme case being suggested, he did indeed go 

fi caste tribunal expelled from caste a member 

eieo a eging the personal appearance of such member to be displeasing 

° to the caste or some members thereof, the expulsion 

would be good for all purposes, religious, social and civil. 
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It is well that the effects of a supposed principle should be so illus- 
tiatad ; the illustration indicates the consequences of admitting an 
authority such as is postulated ; and it does not in my opinion admit of 
douht that the civil power has authority—not inconsistent with the fair 
exercise by a caste of exclusive jurisdiction in all religious, moral or social 
concerns connected with it,—to decide that a caste-man does not ipso facto 
lose all the rights of a citizen in resrect of property belonging to the caste 
at a body, if he be expelled by the tribunal which represents the caste or 
by a faction [ISO] in it, nrovided that such body acts under a mistaken 
but bona fide belief that the accused person has committed a caste offence, 
when in fact he has not done so, and to secure to those aggrieved the civil 
rights of which it is attempted to deprive them. 

The case incidentally raises many curious and some difficult questions: 
into several of these it is not necessary to go. I would, hovvever, refer 
to some of them for the purpose of showing how very uncertain the 
defendants seem to have been as to the basis on which they should rest 
their defence. At one time in the course of argument it was suggested 
that there can be no half measures, and no intermediate position : that a 
man is either in caste or he is an ouccaste. But the defendants own 
evidence shows that there is fai^ording to some) exclusion from caste, 
which is one thing, and **expulsion” from caste, which is another ; we 
heard also suggestions of “exclusion" from one of the caste divisions 
without exDuUion from caste by the Periyagramam, the body which con¬ 
sists of all the other divisions, in conclave assembled ; of temporary as 
opnosed to complete exclusion or expulsion ; and of exclusion or expulsion 
which is complete, hy which ilie member condemned becomes spiritually 
dead, but can be made alive again and restored to all bis rights and pri¬ 
vileges on payment cf a few annas. 

Does this give an impression of systematic and well considered deal¬ 
ing with the case of persons who, for associating with those guilty of the 
“ great offences" *' the heinous crimes" specifieii by Manu, must perform 
penance for the sake of expiation “ since they who have not expiated their 
sins will again spring to birth with disgraceful marks ?”—See Manu, 
Chapter XI, Sections 54 and 55 ; 56 to 59: 60 to 67. Are the violations 
of caste customs and usages alleged, akin to the offences which Manu 
describes in Section 68 as *'jati brahmsakara ^causing a loss of class) ?’'or 
(Section 69) as degrading the offender to a mixed tribe ? or as cause for 
exclusion from social repasts, Section 70 ? or as causing defilement, 
Section 71 ? 

The impression which the evidence as a whole gives me is that the 
division of the people of the Beri Chetti caste in Madras Town into 
“gramHms," which collectively constitute the “Periyagramam," and the 
organization thereof either was in its inception or has in course of time 
come to resemble in no slight degree a guild or federation of guilds in many 
respects not dissimilar from [l5l] those with which students of Euro¬ 
pean History are familiar; and that the organization is concerned at least 
as much with enforcement of social observances and of conduct deemed 
to be for the good of the community—and possibly for regulation of 
its trade, though of this there is naturally not much, if any, evidence 
taken in this case—as with the punishment of ceremonial offences. 

There certainly are more than traces, I think there is positive evidence, 
of the distinction between a sort of social ostracism, the subjecting of an 
offender to certain social penalties and disadvantages, and exclusion from 
caste, which distinction has been noted, commented on and recognized 
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elsewhere {see Sudamm Patrov. Soodka Bam) (1) and it is not unimpoHank 

determining whether in the ease of the 

blZ- did f “‘r ■■ 1 ‘0 which they 

belong did in fact expel,’ excommunicate,” “exclude.” “ keep aloof’’ 

these plaintiffs or either of them for the commission of what constituted 

a caste offence ; or whether the allegation of such “ expulsion ” or what- 

evei It may be. was made subsequently to the time at which the expulsion 

IS now alleged to have taken place, and whether it is not the result of a 

combination formed no5 for the purpose of punishing a caste offence, but 

with a view to bridging to bear what in the case of a Hindu is perhaps 

the most powerful lever which can be conceived, in order to coerce pUint- 

itt No. 1 or these two plaintiffs to comply with the wishes of another 

very powerful member of the caste. My learned colleague has forcibly 

appear on the record 

in this case for coming to the latter conclusion, and in that conclusion I 
entirely concur. 

^ *^0 not believe that plaintiff No. 1 was excluded or put out of 

f!®he “fanner «nd at the time alleged by those who profess to speak 

o t. rhe/acfum of the alleged expulsion is relied on as the best proof of 

the commission of the caste offence or offences imputed ; that evidence I 

do not believe, and there are other admitted and proved facts which 

appear to me to be irreconcileable with the alleged exclusion on account 

of the commission of such offences or the violation of such caste reauire- 

T are made the basis of the plea set; up in the 67th para- 
giaph of the defendants written statement. 

... '‘''® ®''*‘Jeuce on this point, the judgment 

proceeded as follows.) ^ , j o 

Then there is the objeetiou stated by my learned colleague as to no 
XSe’"''’'"® ^ him out 


I think It unnecessary to decide whether if it were proved to be in 

accordance with the custom and usage of the caste not to give an accused 
T k hemg heard, we could hold such custom to bo 

T fi • 1 means say it would be a good or reasonable custom—but 

i think It unne -essary to decide the point, as I do nob believe that there 
was an expulsion in fact. 

I agree that the suit must be remanded for adjudication on such of 

f ^ *8^'®® a® to the order 

pioposed in respect of costs. 

Solicitors for the appellants : Barclay and Morgan. 

Solicitors for the respondents 1, 4 and 6 : Branson and Branson. 


'll 11 W.R. 457. 
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APPELLATE CIVIL. 

Before Mr. Justice Brandt and Mr. Justice Parker. 


Annaji Rau (Plaintiff), Appellant v. Rama Kurup 
AND OTHKRS {Defendants), Respondents. ll9th January, 1887.] 

■Jurisdiction—‘Suit to declare Idiul liable he ■’idltl in e.vecution of decree—Civil Proce¬ 
dure Code, Section 'SIS —Withdrawal of part of claim. 

In a sait brought in a District Monsif’s Court to declare certain land liable to 
be sold in executiou of a decree for more than Rs. 2,500, thu defendants pleaded 
that the Court hid no jurisdiction. The Munsif allowed the plaintiff to amend 
the plaint by stating tuat he abanloued bis claim to execute the decree against 
the laud for more than Rs. '2,500. 

On appeal, the District Judge hell thit the plaint could not be amended 
after the ffrst hearing ; 

Held, on appeal to thn High Court, that the claim was not one which could be 
amended so as to briug the suit within the pecuniary jurisdiction of the 
District Munsif. 

Appeal from the decree of W. P. Ausbio, District Judge of North 
Malabar, reversing the decree of A. Ch ithu Natobiar, District Muosif of 
Badagara, in suit 423 of 1884. 

The plaintiff, Annaji Rau. sued the defendants, Rama Kurup [153] 
and three others, for a declaration that certain land (valued at Rs. 100, 
being five limes the revenue assf-ssmant thereon) was liable to be sold in 
execution of a decree obtained by plaintiff' in suit 81 of 1880. 

This land had been attached by plaintiff, but was released on the 
intervention of defendants 2 to 4 on August 13, 1883. 

The suit was filed on August ll. 1884. On the lOch October 1884 
the plaintiff presented a petition fo the Court, seating that, although the 
amount of decree exceeded Rs. 2.500 (the pecuniary limit of the jurisdiction 
of the Court), the plaintiff relinquished the amount in excess of Rs 2.500. 

The Munsif held that the amount to be enforced by the decree sought, 
was the criterion for determining the question of jurisdiction, and, as the 
plaintiff had relinquished his right to enforce the decree for more than 
Bb. 2,500, hold that he had jurisdiction and decreed for plaintiff'. On 
appeal, the District Judge held that, as it was admitted by both parties 
that the amount of the decree wa<* the criterion in this case for determining 
the question of jurisdiction (see Krishnama Chariarv. Srinivasa Ayyajigar, 
l.L.B. 4 Mad. 340,) the Munsif had no jurisdiction. He held that the 
relinquishment could only be made at the time of presentation of the 
plaint and that the amount relinquished should be shown in the plaint 
{Section, 50 (/) of the Code of Civil Procedure). As the relinquishment bad 
not been made until after the first hearing, when the defendants Nos. 2—4 
objected to the Court’s jurisdiction, the District Judge reversed the decree 
of the Munsif and directed the plaint to be returned to plaintiff. 

Plaintiff appealed on the grounds— 

(1) That the withdrawal of portion of the claim was not objection¬ 

able. 

(2) That the plaint as amended was cognizable. 

(3) That the value of the property attached ought to have been 

ascertained by inquiry. 

Anantan Nayar, for appellant. 

Mr. Wedderburn. for respondents. 

* Second Appeal 696 ol 1886. 
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For the plaintiff it was contended that the plaint could be properly 

"• i S 

For the respondents it was urged that Section 373 was not applicable 

rtsal'’ inasmuch as plaintiff did not seek to^ recover 

1154J money and abandon part of his claim, but sought to declare the 
whole property liable to sale. ® ® ™ 

th^t abandon any portion of his claim by stating 

of Es atnn ° " his decree to the extent 

or wa's not UaWeto saK ° property was 

The Court (Brandt and Parker, JJ.) delivered the following 

JUDGMENT, 

'1° '■niipiot of a sum of money, hut for a de- 

ohfaTned “ft ’‘^hle in execution of a decree already 

obtained, and the appellant cannot be said to have abandoned a part of 

the nron'^rru Tr ^ "’hlingoess to forego proceedings against 

the property attached by him m exces-^ of the sum of Rs. 2,500. 

the sniT"in °P'“'°“, °P®" '^he District Munsif to decide 

oft.' n ’",ru®‘.°f:ih'ch he had not otherwise jurisdiction, by reason 

cess of Es* his willingness not to claim anything in ex- 

thrnrlfert “f" “ "'Sht be realized by the sale of 

andSiss h" ' 7 "7° ‘hs Lower Appellate Court 

ana dismiss the appeal with costs. 


10 M. 134 = 11 Ind. Jur. 140 = 2 Weir 170. 

APPELLATE CRIMINAL. 

Before Mr. Justice Brandt and Mr. Justice Parker. 

In re Ven’Katachala Pillai and others.* (19th January, 1887.] 

Sec^ujt-Sanction of 

[4ppl., 15 M. 138 (F.B.I ; D., 12 M. 201 (202) : 4 M.L J. 189 (192).] 

Judg^arTanti'^'^ 

The facts were stated as foUows :~ 

f\f have been committed for trial on a charge 

■■ tL w7l Indian Penal Code. 

Re-istrl o Mavlvfr ° hy the Sub- 

.mSsS ™ ;sr 

on the^firoun^^thflr°fJt prisoners’ vakil to the commitment 

Eegistrafion Aet .s a 7““°“ 

acrnrdinolv rpnn^ror^ k t sanction to the prosecution is 

accordine to the tftr ^ To cognizance of the offence 

ProcedZ a, d tl^!r 195. Clause (c) of the Code of Criminal 

Proced^ ^nd tbatsucb sanction is wanting in tbe present ease. 

• Criminal Revision Case 478 of 1886. 
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“ Section 537 of the Code of Criminal Procedure declaring that no 
finding, sentence or order, &o., shall be reversed or altered for the want of 
any sanction under Section 195, refers only to proceedings in appeal or 
revision, or when sentences are submitted for confirmation under 
Chapter XXVII, and it is therefore inapplicable here. The objection that 
has been taken appears to have been also raised before the Comnuitting 
Magistrate, but he has nob noticed it. The question for determination 
simply is whether a Sub-Registrar acting under Section 41 of the Regis¬ 
tration Act of 1877 is or is not a * Court ’ within the meaning of Clause (c) 
of Section 196 of the Code of Criminal Procedure. 

“ There is no definition of the word * Court ’ in the Code of Criminal 
Procedure, and it is used ambiguously. In some places it means a per¬ 
sonal judicial authority and in others a place. It seems to have this 
second signification in Section 195 itself, ‘ proceeding in any Courtand 
compare Section 352, ‘ the places in which any Criminal Court is held for 
the purpose of inquiring into or trying any offence shall be deemed an 
open Court.' The last clause of Section 4 however provides that * all words 
and expressions used herein and defined in the Indian Penal Code and not 
hereinbefore defined shall be deemed to have the meaning respecbivoly 
attributed to them by that Code.’ 

Bub neither in the Penal Code is there any definition of ‘ Court.' 
There is a definition of ‘ Court of Justice ’ in Section 20, but that term is 
evidently not synonymous with ‘Court,’ for by illustration (a) of Section 19 
giving the definition of Judge which enters into the composition of tshe 
definition in Section 20. it is declared that ‘ A Magistrate exercising juris¬ 
diction in respect of a charge on which he has power, only to commit for 
trial to another Court, is nob a Judge.’ If the expression ‘ another Court’ 
does not sufficiently imply that such Magistrate is himself a Court, the 
doubt is set at rest by a reference to Section 6 of the Code of Criminal 
Procedure which describes all Magistrates as Courts—and it is only 
[156] to them that power is or can be given to commit for trial under 
Section 206 of the same Code. Therefore though Magistrates when hold¬ 
ing preliminary inquiries, are not ‘ Courts of Justice ’ they are ‘ Courts,’ 
and so it follows that the terms are not identical. 

“ Looking elsewhere for a definition of ‘ Court' we find none in the 
General Clauses Act, but we do find one in the Evidence Act of 1872. 
’Court’ is there defined in Section 3 to include ‘all Judges and Magis¬ 
trates and all persons, except arbitrators, legally authorized to take evi¬ 
dence.’ A Sub-Registrar is generally so authorized under Section 63 of 
the Registration Act of 1877, besides a special authorization in Sections 
33 and 35. The High Court of Calcutta have accordingly ruled that a 
Sub-Registrar is a Court within the meaning of the Criminal Procedure 
Code. Sardkari Lai, in re (13 B.L.R. Appendix, 40). 

“Though this ruling was passed when tbe Criminal Procedure Code 
of 1872 was in force and that Code does not contain like the present 
Code the reference to the Penal Code for definitions yet as the Penal 
Code is silent in the matter, as I have shown, there is nothing to affect 
tbe validity of tbe ruling. 

. “ As tbe Evidence Act is an Act of general application, tbe definition 
it gives of the word ‘ Court ’ should, I think, be taken in the absence of 
any other definition either in tbe Code of Criminal Procedure, or in the 
Penal Code, or in tbe General Clauses Act, as what the Legislature 
intended the word should ordinarily signify, when not otherwise defined 
for tbe purposec; of any particular Act. 

859 


1887 

JAN. 19, 

Appel¬ 

late 

Criminal. 

10 M. 1M = 

11 Ind. JiK. 
140=2 

Weir 1 70. 


1887 

JAN. 19. 

Appel¬ 

late 

Criminal. 


10 U. 154 = 

11 Ind. Jur. 
140 = 2 

Weir 170. 


10 Mad. 157 Indian decisions, new series [Yol. 

“ Ifc might be answered that the Legislature clearly did not contem¬ 
plate Sub-Hegistrars or Registrars as ‘ Courts ’ under the Criminal 
Procedure Code, or they would not have declared they should be deemed 
as such only in certain instances {vide last clause of Section 84 of the 
Registration Act as modified or impliedly repealed by Section 483 of the 
Code of Criminal Procedure). But this doubt was considered in the case 
of Registrars by the Madras Iligli Court in their proceedings, No. 962, 
dated 12bh May 1881 (Weir’s Criminal Rulings, pages 399-401), and it 
was there held that a Registrar was a ‘Court’ under the Criminal 
Procedure Code in other cases than those contemplated by the Legislature 
when framing Section 84 of the Registration Act. 

At any rate I am bound by the Calcutta High Court decision, 
there being none to the contrary by the Madras High Court to hold that 
the Sub-Registrar is a ‘ Court ’ under the Crinainal [137] Procedure 
Code, and as such under Section 195, Clause (e), his sanction was required 
for this prosecution. 

“ But it is still further contended that even under the Madras High 
Court Ruling referred to above a Sub-Registrar should be considered a 
Court when he acts under Section 41 of the Registration Act in respect to 
the registration of wills presented by third parties. It was held by the 
High Court in the said proceedings that a Registrar acting under Sectioos 
73, 74 and 75 of the Registration Act was a Judge, and thereby a Court of 
Justice within the meaning of the Penal Code, and it is now urged that 
although with respect to an ordinary document, the Sub-Registraris * functus 
officio' as the High Court have said, yet that in regard to wills he has the 
same powers as the Registrar under Sections 40 and 41 of the Registra¬ 
tion Act. In the case of an ordinary document when its genuineness is 
disputed, the Sub-Registrar has no power to proceed further. He is to 
refuse registration. But, in the case of a will, the Registration Act con¬ 
fers on him extended powers. He can go into evidence and find the 
document to be genuine or otherwise. His powers in regard to wills do 
not in any way differ from those of the Registrar. So that if a Registrar 
is a Judge and a Court when acting under Section 41 of the Act, by 
analogy of tho reasoning that he is a Judge and a Court when acting under 
Sections 73, 74 and 75, so also is the Sub-Registrar. 1 think there is much 
force in this argument, and I take it as a second or additional ground for 
bolding that the Sub-Registrar when acting as be was in this case under 
Section 41 of the Registration Act was a ‘Court’ and therefore his sanction 
was required for the prosecution. 

“ I therefore refer this case to the High Court for the purpose of 
quashing the commitment under Section 215 of the Code of Criminal 
Procedure.” 

Bhashyam Ayyanqar, for the accused. 

The Acting Government Pleader (Mr. Powell), for the Grown. 

JUDGMENT. 

The judgment of the Court (Brandt and Parker, JJ.) was delivered 
bv 

Parker, J.—We are of opinion that tbe term “ Court ” in Section 195 
of the Oriminai Procedure Code is not restricted to a “ Court of Justice” 
as defined in the Indian Penal Code. Section 6 of the Code of Criminal 
Procedure clearly contemplates the existence of Courts constituted 
under other laws, and the legislature [158] has seen fit to usa the 
general expression “ Court” in preference to the noore restricted 
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desoription “Oourb of Juafeioe. ” A Sub-Registrar is legally authorized to 
take evidence under Part VIII of the Indian Registration Act for the 
purpose of satisfying himself upon certain points, and he is, therefore, 
when acting under Section 41, Act III of 1877, a Court” within the 
meaning of the Indian Evidence Act. As the document has been given 
in evidence before him in a proceeding in which the Sub-Registrar had to 
determine whether the document should, or should not, bo regij^terad, it 
appears to us that his sanction is necessary under Section 195 of the 
Code of Criminal Procedure before a Court can take cognizance of an 
offence alleged to have been committed by a party to that proceeding. 

The Judge having reported that all the accused were parties to the 
proceedings the commitment is quashed. 
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APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, Mr. Justice 
Eernan, Mr. Justice Muttusami Ayyar, Mr Justice Brandi 

and Mr. Justice Parker. 

Reference under Stamp Act, Section 49.'^ 

[18th January, 1387.] 

Stamp Act, Section 3, clause 4 (b) — Bond. 

A ezdcuted a documont, by which he promised to pay on demand Rs. J6 to £. 

The writer of the document signed the document as a writer, for the purpose of 

attanting A's signature : 

Held that the document was liable to stamp duty as a bond, 

[P., 13M. 147 (148) ; R., 3 P.L.R. 1902.] 

Case referred under Section 49 of the Indian Stamp Act. 1879, by 
J. D. Goldingbam, District Judge of Bellary. 

The case was stated by K. Lakshmana Rau, District Munsif of 
Narain Deverkeri, as follows :— 

” In Small Cause No. 57 of 1886,the plaintiff sues upon an instrument 
which secures the repayment of Rs. 16. It bears date 21st September 
1883 and is payable to the payee. It does not contain the words ‘payable 
to bearer or order.’ It bears the signature of its executant, as well as 
the signature of its [159] writer, and stands engrossed on paper to which 
one anna adhesive stamp is affixed. 

“ The plaintiff treated the instrument as a promissory note, because, 
as he stated, it was not attested by witnesses. 

“ An instrument of a similar nature, put in evidence in another case, 
was treated by me as a bond. I levied the proper stamp duty and penalty 
on it, and, under Section 35 of the Stamp Act, sent a copy of the instru¬ 
ment to the Acting Head Assistant Collector. That officer was of opinion 
that it was not an attested document, and that it should therefore be 
treated as a promissory note. This being the case, I feel a doubt as to 
the amount of duty to be paid in respect of the instrument under con¬ 
sideration in this case. 

“Any instrument attested by a witness and not payable to order or 
bearer is- a bond as defined by clause 4 (6) of Section 3 of the Stamp 


* Referred Caee 4 of 1886. 
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Act No. 1 of 1879. Id the preseot cise, if it was nob ioteaded that 
the writer should be a witness to the signiture of the exacutanb, there 
was. apoarently, no necessity for the former signing the iostrumeat. 
Therefore, it appears to me that the sigo it-UM of che writer is the attesta¬ 
tion of a witness within the meaning of the aheva clause, and that the 
instrument under consideration is a bond and not a promissory note. A 
bond for Rs. 16 is required to be engrossed on an impressed stamp of 
four anuas. The instrument in question, however, bears an adhesive 
stamp of one anna. 

“ The questions submitted for the decision of the High Court are :— 

“ —Whether an instrument containing an unconditional promise 

to pay on denoand and baariog the signature of its writer, a third party, 
is a bond or promissory note. 

—Whether an instrument containing an unconditional promise 
to pay on demand bc'jomes a bond if it is not made payable to bearer or 
order.” 

Counsel were not instructed. 

The District Judge having reported that the document was attested, 
the Full Bench (COLLINS, G.J., KERNAN, MUTTUSAMI AYYAR BRANDT, 
and Parker, JJ ) delivered the following 


JUDGMENT. 

We are of opinion that the document in question is a bond, not being 
payable to bearer or order, and the signature of the obligor being attested 
by a witness. 


10 M. 160. 

[160] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Anyar and Mr. Justice Brandt. 

Venkata Shetti and others {Defendants), Appellants v. Rang\ 
Nayak {Plaintiff), Respondentff [11th January, 1887.] 

Merger of securities—Civil Procedure Code, Sections 43, 373. 

On tho 5th September 1874 R, a Hindu, and his sons borrowed Rs. 5.000 from 
V and mortgaged to him eertain land, items 1, 2 and 3 On the 7th September 
1874, V borrowed Rs. 5.000 from R.N. and mortgaged his rights in items 1 and 2 
and land of his own to R N. In 1877 R.N. bought at a sale in execution of a 
decree against R the share of R in the said items 1 and 2 subject to the mort¬ 
gage created by R.. on 5th September 1874 and to another mortgage created by 
R.. dated 11th January 1875. In 1680, R.N. sued V and the sons of R., for 
arrears of interest due under his mortgage bond. 

This suit was withdrawn with liberty to bring a fresh suit for the principal and 
interest due under the bond. 

In 1885, R.N. sued V and the sons of R to recover principal and interest due 
under his mortgage bond. 

V pleaded that, as R.N. had bought R’s share in items 1 and 2. subject to 
the mortgages created bv him. R.N’s rights as mortgagee were merged in his 
rights as purchaser. 

R’s sons pleaded, inter alia, that the suit was barred by the provisions of 
Sections 43 and 373 of the Code of Civil Procedure : 

Held that the claim of RN was neither merged nor barred. 

CAppr., 17 A. 53 (55) ; R., 2 C.L J. 480=10 C.W.N. 8 (10); 14 G.P.L.R. 104 (106).] 


* Appeal 142 of 1885. 
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Appeal from the decree of 0. Venkobaoharyar, Subordinate Judge 1887 
of South Canara, in suit 3 of 1885. Jan. ii. 

The facts necessary for the purpose of this report'appear from the 
judgment of the Court (Muttusami Ayyar and Brandt, JJ.). Appbl- 

Bhaskyam Ayyangar and Narayana Rau, for appellants. LATE 

Ramachandra Ran Saheb and Gopala Rau, for respondeat. CIVIL. 

JUDGMENT. 10 M. 160. 


This is an appeal preferred on behalf of defendants Nos. 1, 2 and 4, 
in original suit 3 of 1885, on the file of the Subordinate Court of South 
Canara. The interests of the defendants Nos. 1 and 2 are not identical 
with those of defendants [161] Nos. 3 and 4 ; the interests of the two 
latter are identical, but defendant No. 4 alone is before us as an appellant. 

On the 5th September 1874 defendant No. 3, Krishna Shetti, appel¬ 
lant No. 3, Narasayya Shetti and Narayana Shetti (deceased), brothers, 
and their father Rama Shetti borrowed of the apnollant No. 1, Venkata 
Shetti, a divided brother of the said Rama Sbetti, Rs. 5,000 and executed 
in favor of the lender an instrument hypothecating landed property, items 

1 and 2 in this suit, and another parcel not included in this suit, Exhibit 
B. On the 7tb of the same month appellant No. 1, Venkata Shetti, and 
bis son, appellant No. 2, Devappa Shetti, borrowed of the respondent, 
Baoga Nayak, Rs. 5,000 (the bond states the consideration as Rs. 6,000, 
but it is admitted that only Rs. 5,000 were advanced) and gave their 
mortgagee a bond hypothecating the land constituting items 1 and 2 in 
this suit and another parcel of land, the jenm title to which the mortgagors 
hold in their own right. Exhibit A. 

The suit was brought for the recovery of the principal and interest 
due under Exhibit A. 

In the year 1850 Malappa Shetti, a brother of Rama Shetti, obtained 
a personal decree against Rama Shetti in a partition suit, and in 1876 
Malappa’s son Ganapathi took out execution of that decree, and in 1877 
the respondent in this suit purchased Rama Shetti’s share in items 1 and 

2 now in suit, subject to the incumbrances created by Rama Shetti under 
Exhibit A, and under another instrumenb, tiated the 11th January 1875, 
whereby as security for a further loan of Rs. 8,500 borrowed of appellant 
No. 1, Venkata Shetti, Rama Shetti hypothecated his share in items 1 
and 2 now in suit, and also three other parcels of land. The share 
which the auction-purchaser the respondent was eveotaally held to have 
purchased consists of Jth of plaint item No. 1 and ^th of plaint item 
No. 2. 

The respondent filed a suit 164 of 1880 against bis mortgagors, 
appellants Nos. 1 and 2 and against defendant No. 3, and appellant No. 3 
for arrears of interest only, then accrued due under Exhibit A : that suit 
was by permission withdrawn with leave to institute a fresh suit for 
recovery of the principal (then due) and interest. Defendant No. 5, 
Yeokatesa Mala, was made a party to the suit by the respondent, on the 
ground that the purchase of Rama Shetti’s share in execution of the suit 
of 1850 [162] was in fact made by Defendant No. 5, but the finding is 
that the respondent is the real purchaser, and no appeal has been preferred 
against this finding and nothing turns upon it in appeal. 

Appellants Nos. 1 and 2 pleaded that by the purchase of Rama 
Shetti’s share in items 1 and 2 in suit subject to the incumbrances created 
by Exhibit A and by the mortgage of 1875, the respondent’s mortgage 

863 


INDIAN DECISIONS, NEW SERIES 


10 Mad. 163 


[Yol. 


1887 

Jan. 11. 


Appel¬ 

late 

Civil. 

10 M. 160. 


rights under Exhibit A were lost, by cnerger of the latter in the right 
acquired by him under bis purchase. 

Defendant No. 3 and appellant No. 3 pleaded that in no circumstances 
can they be held liable in respect of either principal or interest due under 
A; they further raised the objection taken by the appellants Nos. 1 and 2 
on the ground of merger of the securities in the hands of the respondeat, 
and appellants Nos. 1, 2 and 3, and defendant No. 3 all contended that, 
notwithstanding the permission given to the respondent to withdraw his 
suit No. 1G4 of 1880 with leave to institute a fresh suit as above stated, 
the present suit is barred hy the provisions of Sections 43 and 373 of the 
Code of Civil Procedure. 

The Subordinate Judge framed issues intended to meet the contention 
of the said defendants as to the character and effect of the respondent’s 
purchase in execution of Rama Shetti’s share in items 1 and 2, and held 
that what was purchased was the equity of redemption subject to his 
own incumbrance under the mortgage instrument A, and to the charge in 
favor of appellant No. 1 under the mortgage of 1875. but that “he did 
not purchase his mortgagor’s right of redemption nor the right of the 
mortgagors of appellant No. 1, but only the interest of one of them,” 
and that the plea as to merger was therefore untenable : he held that 
appellants Nos. 1 and 2 are primarily (and personally) liable, and that the 
respondent is entitled to recover the orincipal and interest due under A 
“ by sale of the properties mortgaged ” under A ; the decree is thus worded 
“that the plaintiff do recover ” the amount decreed and costs “from Ist 
and 2nd defendants and from the mortgaged properties described below, 
unless the said sums be paid within six months ” from date of the decree; 
and the several properties are then specified in a schedule appended to 
the decree. 


The Subordinate Judge disallowed the objection that by reason 
of the orovisions of Sections 43 and 373 of the Code of Civil [163] Pro¬ 
cedure, the suit is not maintainable, on the ground that the permis¬ 
sion to withdraw from the suit of 1880 was given hy the District Munsif 
in the exercise of his discretion and that that discretion was not impro¬ 
perly exercised. 

The first ground of appeal argued at the hearing was that the res¬ 
pondent should have sued appellants Nos. 1 and 2 alone, and for sale of 
their mortgage right in items 1 and 2 and of their jenm right in iteoa No. 3, 
and that they had no cause of action against the original mortgagors, 
defendant No 3 and appellant No. 3, but it was subsequently conceded 
that to a suit for realisation of respondent’s security under A, the 
original mortgagors, as having an interest in the property items 1 and 
2. were not improperly made parties, and the contention was con¬ 
fined to the terms of the decree ; it was then admitted on behalf of the 
respondent that so far as items I and 2 are concerned the interest which 
the appellants Nos. 1 and 2 have therein under Exhibit B, and no¬ 
thing more, can be sold in satisfaction of the respondent’s claim under 
Exhibit A. The decree of the lower Court will accordingly be amended 
by substituting for the words “ by sale of items 1 and 2 ” the words ‘ hy 
sale of the mortgage rights of the 1st and 2ad defendants in items I and 
2the order for the sale of “ the mortgaged property ” as regards item 
3 is correct. It was contended for the respondent that the allowing of 
the appeal to this extent is a matter of form only; but this is not so ; and 
by consent, for the purpose of assessing costs in this appeal only, the 
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value iu respeoti of whiob tho appellants must be taken to have suc¬ 
ceeded is assessed at Bs. 1,500, 

But, in respect of the second ground of appeal that there was merger 
of the securities, by reason of which cha respondent is barred from en¬ 
forcing his mortgage lion, wo must hoM that the appellants fail. The 
dootrino of merger applies in oases in which a higher security is 
given between the same parties ; but this alone is not sufficient: the remedy 
given by the higher must; be oo-exbensive with that given by the original 
lower seourity: the rights which unite must be in respect of the same 
property; but here the property mortgaged and the property sold are not 
identical; all that was sold was Kama Shetti’s interest in, that is, 
the right of one of several sharers to redeem part of the property 
mortgaged. The respondent's purchase then has not the effect of [164] 
depriving him of his right to put up to sale the mortgage rights of appel¬ 
lants Nos. 1 and 2 in plaint items 1 and 2. 

As to the third and only remaining argument in appeal that the 
statutory bar to a second suit brought in respect of a portion of a claim, 
a portion of which a narty has omitted to sue in respect of in a former 
suit, subsists, notwithstanding that such former suit has been withdrawn 
by permission of the Court with leave to institute a fresh suit founded 
on the same cause of action; if this construction be put upon the two 
sections it is not possible for them to stand together, but the sections must 
be reasonably construed together so that they may if possible both stand, 
and we are of opinion that it is not necessary to hold that Section 43 
applies in the case of a suit withdrawn by permission under Section 373, 
but that the effect of such an order is to leave matters in the position in 
which they would have stood had no such suit been instituted. The 
obvious intention of the Court which made the order was to allow the 
respondent to sue for principal and interest, instead of compelling him 
to proceed with his claim for interest alone, in which case any second suit 
for the principal would have been met by the plea that the suit is barred 
by Section 43 of the Code ; and if the contention now raised were to prevail, 
the anomaly would he presented of an order made by a competent Court 
as to a matter within its discretion to which order no legal effect could 
be given. 

Section 373 was presumably intended to allow of mistakes or omis¬ 
sions being corrected, within the discretion of the courts concerned, and 
i we do not think id necessary to hold that Section 43 is a bar to the enter- 

' tainment of the present suit. 

^ The result is that the appellants fail in respect of the main grounds 

i of appeal argued before us, but succeed in so far as the decree is amended 

* in the manner hereinabove provided. 

i The appellants will then pay the proportionate costs of the respond- 

1 - ent in respect of the amount in regard to which they fail, and the 

li respondent will pay the appellants’ proportionate costs in respect of the 

J amount in which the latter succeed, and these amounts are, for the purpose 

f of estimating such costs only, by consent taken as Rs. 7,500 and 

4 Ba. 1,500 respectively. 
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[165] APPELLATE CPvIMINAL—PULL BENCH. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, Mr. Justice Kernan, 
Mr. Justice Muttusami Ayyar, Mr. Justice Brandt and 

Mr. Justice Parker. 


Queen-Empress v. Venkatesagadd and others.* 

[18th January, 1887.] 

Criminal Procedure Code, Section SS^Penal Code, Section Q5 ^Imprisonment mdefault 
of payment of fine. 

Section 33 of the Code of Crimiaal Procedure, 1882, does not .authorize a 
Magistrate to pass a sentence in default of payoient of fine in excess of the term 
prescribed by Section 65 of the Indian Penal Code. Reg. v. Muhammad Saib, 
I.L.R., 1 Mad., 277, was overruled in 1881. 

[R., L.B.R. (1893-1900) 494 (496) ; 1 Weir 31 (32).] 


Case referred for the orders of the High Court under Section 438 of 
the Code of Criminal Procedure by J. Thompson, Acting District Magistrate 
of Kistna. 

Venkatesagadu and four others were convicted by the Second-class 
Magistrate of Mangalagiri, under Section 510 of the Indian Penal Code, 
of being drunk and causing annoyance in a public place. Three of the 
accused were sentenced to twelve hours’ simple imprisonment and a 6ne 
of Rs. 5 each, and in default to 2 days’ simple imprisonment, and the 
other two to a fine of Bs. 3 each and in default to 2 days’ simple imprison¬ 
ment. The fines were levied. 

The District Magistrate referred this case on the ground that the 
maximum punishment for the offence being twenty four hours’ simple 
imprisonment, the alternative imprisonment awarded in excess of six 
hours was illegal under Section 65 of the Penal Code and Section 33 of 
the Code of Criminal Procedure. 

The case was referred to a Full Bench by Muttusami Ayyar and 
Brandt, JJ. 

The Acting Government Pleader (Mr. Poiuell), for the Crown. 

The Full Bench (Collins, C.J., Kernan, Muttusami Ayyar, 
Brandt and Parker, JJ.) delivered the following 

JUDGMENT. 

[166] The case, Reg. v. Muhammad Saib (l), has been overruled by 
an unreported case of a Full Bench in 1881, published in Weir’s Criminal 
Digest, p. 335 (a). 


* Crimioal Revision Gases 629 of 1686. 

(1) 1 M. 277. 


10 M. 166 N»2 Weir 26. 

(a) High Court Proceedings, \%th May 1881, No. 994. 


The defendant in this case was sentenced by the Second-class Magistrate to 
pay a fine of Bs. 10, or in default to sufier one month’s simple imprisonment for an 
ofience under Section 510 of the Indian Penal Code 

The Joint Magistrate submits, through the District Magistrate, that the term of 
imprisonment awarded in default of fine was in excess of the period allowed by law, 
and that inasmuch as the period of imprisonment provided as a (substantive penalty 
for the ofience is limited to 24 hours, the Second-class Magistrate was not competent 
to sentence the accused in default of payment of the fine to a period of imprisonment 
in excess of 6 hours. 

INNES, J.—The sentence as it stands is of course illegal and the proceedings upon 
which it professes to be founded do not warrant it. 

The portion of these proceedings applicable to the case runs as follows :— 

“ But if the sentence is fine only, the imprisonment in default of payment may be 
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Darbafl) see also Empress of India v. 

impriaonmoDt which the Magistrate is competent to inilict for the 

iR imposing fine only and imprisonmeot in default 

IS Jimited as to the term of imprisonment in default, in two ways_ * 

subsUntive term of imprisonment fixed for the 
SloXT :)r. -P^-a-nt that it ie oom^etfa: 

Seconrf.—He has to see whether that term of iranrisonment ■« u;c 

powers ^ a Magistrate. If it is not. he ma, imposT'^the whole if it '1^ defauirot 
payment of fine. If it is beyond his^powers, he can only impose saoh a term 
impt.sonment as IS within his powers. In the present cse. the L^ate si^lv 
considered what were his general powers; he altogether neglected to®consider what 

^LZrf The limit of®his compatancf io 

respect was 24 hours. As the fine was paid, the High Court could only interfero set. 
tiog d^ido thesenieDco of one month’s imprisonment, 

The Magistrate referring the case would read the words nr »« io k i n 

m the last clause of Seotion 309 as meaning - “ limUed bv Sectfon r J Trl ^ ^ 

Penal Code,- which would admit of only on^.fourth” the term of "ubLutWe fmo7 
sonment as the outside measure of the imprisonment impossible in default of payment 

wasolea0yTcting^IUg:S;m'“hfs:ntencehei;p^^^^^^ Sub.Megistrate 

beoau^r““ufeu«"?imprt'nS^^^^ 

,a not one “ allowed by law - however those words am to brcous“ued The m® e 

important question remains, whether those words in the third *• 

of the Procedure Code mean “ allowed by iLy as the f. ?! 

0 ^“ 4^'o’,?hrkuLi 

of Allahabad {Empress Darba, I.L.E. 1 All 46°) ^ 

is us?d.™i' SL'uSntogTa*’™ ^^ 1 ?'th'' 

together.” If the Legislate had l^od d that [167 no hfug''i::uhc 1 

applicable to the offence was to be looked at surely there wnnTd hll particular section 
in finding apt words to express that m^rng As 

offence •; would haye answered their purpose well enough ^ particular 

I think therefore that the construction adopted by the Allahabad p^nr, .-c *u 
natum constructmu of the third clause of Bectmn 309. even if it stood alone 

Mr. Knox, makes this reference, has pointed out Other reasons for cominc to 

this conclusion. The section purports to deal exclusively with cases onn.-«h?u * ® Ju 
imprisonment in addition to fine, and its first provL^ioT isXr in fn 

whether the sentence be a fine alone or a fine with^imorisonment ^and ^ 

Court be one of limited jurisdiction or competent to inflict the full nnnaff whether the 

the particular offence, the period of impr^onment 

65 of the Indian Penal Code. lu other words it starts with on«^ 

that no Criminal Court shall award alternatively a longer term o? f’ 

cne-fourth of that which the law provides as 4: Smursut aX “ 

where It provides imprisonment at all as a substantive punishment PUQ'abment 

Then comes m the proviso, which is applicable only to Magistrates whn^A nn™. 

to imprison have been further limited by the preceding section®. If they cLose^to^m 
prison as well as to fine, then fcbeir power to add a further term nf imr. • ^a 
for non-payment of the fine is further restricted. Not only shalUhev JotTr^n^ 
than a fourth of the maximum term provided for the partiLlar off^L but thAv T n 

clause in question comes next. It also is applicable to Map^a^r^.^A. ^..i k a 

a^substantive period of 

ment, bat have chosen to fine only. In such a esse, the additional rLtrictioi?^^ 

preceding clause is removed, and the Maeist rau Z? which 
to the full term which he has been generally empowered to tnfliW ^ go up 

sentence is one otherwise allowed by law. I do not think that a 9001600 ^^^?^/^^*^ 
^jggl ^ent exceeding one-fourth of the maximum sSbstLIwe'te^ ^m 
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Let the case be remitted to the Division Bench for disposal. 


ofience (when such a term has been provided) is in any case “ allowed by law. ” I 
would therefore rescind the ruling of thisC'Jurt I may add that it is clearly recognized 
by this very Section (309) that the penalty to which a man is subject is to be determined 
by reference to the Penal Code. The Procedure Code does not in any case alter penal¬ 
ties and is only concerned with the officers by whom they are to be inflicted and the 
limits within which the various classes of Courts may inflict them. 

Turner, C J.—The ruling of this Court reported in the Indian Law Reports, 1 
Madras 277. cannot in ray judgmeut be supported. 

The 300th section of the Criminal Procedure Code declares that Criminal Courts 
without exception shall in every case punishable under any law in force for the time 
being with imprisonment as well as finp govern themselves by the provisions of Sections 
61 aod 65, Indian Penal Code, in awarding the period of imprisonment in default of 
payment of fine. 

This provision would ordinarily have found its proper place in the Indian Penal 
Code, which declares penalties rather than in the Procedure Code which declares the 
powers of Courts, but the provisions of the Indian Penal Code were confined toofiences 
made punishable by that Act, and although the 5th Section of the General Clauses Act 
extended the provisions of the Penal Code to all fines imposed under any Act thereafter 
to be passed unless such Act contained an express provision to the contrary, it was con¬ 
venient in an Act declaring the powers of Criminal Courts [168] to extend the provisions 
of the 64th and 65 th Sections of the Penal Code to every case punishable with fine 
under anv Uw in force for the time being. 

Such I understand was the purpose of the principal clause of Section 309. But in¬ 
asmuch as the Code of Criminal Procedure bad. in declaring the powers of Criminal 
Courts of different grades, restricted the powers conferred on Magistrates to award 
imprisonment as a substantive part of the sentence, it was necessary to place some 
restriction also on the powers conferred on Magistrates to award imprisonment in 
default of payment of fine With this object, the second and third clauses of Section 
309 were enacted. The second clause deals with cases in which the Magistrate awards 
imprisonment and fine and declares that, in such o-^ses, the further Imprisonment to 
be awarded in default of the payment of fine shall not exceed one-fourth of the whole 
period the Magistrate would be empowered to inflict as a substantive part of the sentence. 
The third deals with cases in which the Magistrate imposes a sentence of fine only and 
declares the Magistrate may in such cases impose such term of imprisonment in default 
of payment of fine as is allowed by law, provided it is not in excess of bis piwers under 

the Act. 

The “ term of imprisonment in default of payment of fine allowed by law is 
the term which in the particular case is prescribed by Sections 64 and 65 of tbe Indian 
Penal Code. The construction adopted by this Court involves the anomily that a 
Magistrate could in the cise of certain offences impose a more severe penalty in default 
of payment of fine than could be imposed by a Court of Session, and requires the 
transposition of the terms of the provision and the introduction of the words “foe tbe 
offence ’’ after the words “ allowed by law.” 

MuTTUSAMI AYYAR, J.—Section 65 of the Indian Penal Code presupposes an 
offence punishable with imprisonment as well as fine and fixes the maximum alter¬ 
native sentence at one fourth'of the term of imprisonment sanctioned by the Code as 
a substantive sentence. Offences may bo punishable with imprisomnent or fine 
under a special or local law, and the first paragraph of Section 309 extends Section 65 
to those offences. The second paragraph refers to a case decided by a Magistrate 
where imprisonment is actually awarded as a penalty and directs that in that case 
the alternative sentence shall not also exceed one-fourth of the maximum term of 
imprisonment which it is competent to the Magistrate to award. The last 
graph refers to a case in which there is a sentence of fine only and provides that 
the additional restriction mentioned in paragraph 2 shall nob apply. Reading them 
together. 1 think tbe restriction in the first paragraph, ui 2 .. ‘that the alternative 
imprisonment shall not exceed one-fourth of the substantive imprisonment sanctioned 
by law, is applicable bo all offences punishable with imprisonment or fine, whether the 
sentence actually passed is one of imprisonment oc fine, and that neither of the 
tions mentioned in the first and second paragraph is applicable to an offence punishaWe 
with fine only. The ruling in I.L.R., I Mad., 277. gives no effect to the words in the 
first paragraph of Section 309, “ whether‘with or without imprisonment,” and the 
words in the third paragraph “allowed by law” do not necessarily imply that SeotiW 
65 is not applicable, and that Sections 65 and 66 are not the provisions of law referred 
to as regulating the amount of alternative imprisonment. In either view, the sentence 
under reference is clearly illegal and must be set aside. 
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iNNESi J,—Hftvins had the advantage of seeing the opinions of the Chief Justice 
and the other Judges who hive taken part in tbo onnsideracion of this question, I am of 
opinion that our ruling was errooeous and should be overruled. 

[N.B.—This Footnote Case has been referred to iu, 1 Weir 31 (32): L.R.R. (1898- 
1900), 494 (496). ED.] 

10 H. 169. 

[169] APPELLATE CIVIL. 

Before Mr. Justice Eernan and Mr. Justice Brandt. 

Sami kYYK^[Plaintii), Appellant v. KRISHNASAMI AND NINE 

OTHERS IDe/endaJits), Bespondetits.'^' 

[29th September and 16th December, 1886.1 

Civil Procedure Code, Sectiotis 268, 27A^Sale of interest of oblinee in <x hypothecation 
bond. 

The interest of the obligee in a bond hypothecating certain land as security for 
a debt having been attached under Section 274 of the Code of Civil Procedure and 
sold, a suit was brought by the purchaser upon the said bond ; it was objected 
that the suit was not maintainable because the bond had not been also attached 
as a debt under Section 268: 

Peld that the fact of the bond not havi«jg been attached as a debt under Section 
268, did not affect the right of the purchaser to realize the amount due under it. 

£R., 13 Ind. Cas. 91 {92) = 22 M.L J. 105 (107)“10 M.L.T. 503 (504) = (1911) 2 M.W.N. 
590.] 

Appeal from the decree of T. Ganapathi Ayyar, Subordinate Judge 
of Tanjore, at Kumbakouam, in suit No. 8 of 1881. 

Bhashyam Ayyangar and Desikacharyar, for appellant. 

Subramanya Ayyar, for respondents Nos. 1, 9 and 10. 

Balaji Ran and V. Ramachandra Rau, for respondents Nos. 2. 3. 4, 5. 

6 and 7. 

Eespondent No. 8 did nob appear. 

The facts necessary for the purpose of this report are set out in the 
judgments of the Court (Keenan and Brandt, JJ.). 

JUDGMENTS. 

KeBNAN, j.—T he appellant, Sami Ayyar, is the plaintiff in original 
suit No. 8 of 1884, on the file of the Subordinate Court of Kumbakonam. 
The Subordinate Judge dismissed the suit with costs. 

The facts are not in dispute, and the questions in this appeal are 
questions of law. The plaintiff seeks to recover, out of the lands parti¬ 
cularized in the plaint, the amount due on a hypothecation deed, dated 
the 12bh of March 1869, executed by Muttu Ayyan, the father of defend¬ 
ant No. 1, for Es. 6,000 to Kuppusami Ayyan payable on the 11th of 
March 1872. 

[170] The defendants claim the lands specified in the hypothecation 
deed, under different titles and in different shares. 

The first question is whether the plaintiff has acquired the right and 
interest of Kuppusami, the grantee in the hypothecation deed of 12bh 
March 1869, to the debt thereby secured and whether he is entitled to en¬ 
force that security against the lands. 

The plaintiff’s claim is founded on a purchase of the right of Kuppu¬ 
sami in execution of a decree. The respondents contended that the proper 
proceedings were nob adopted to attach the debt due on the hypothecation 
bond and that therefore plaintiff is not entitled to maintain this suit. 
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There are various other defences afterwards referred to, but the main 
question is whether plaintiff has title to maintain the suit. The facts on 
this question are as follows, viz .—The plaintiff obtained a decree in suit 
No. 15 of 1875 in the Court of the Subordinate Judge of Kumbakonatn 
against Venkataram Ayyan and others, sons of the same Kuppusami, for 
money; and attached the deed of hypothecation under Section 269 of the 
Code of 1877, which is in terms the same as Section 269 in the present 
Code; and became the purchaser thereof for Ks. 1,200; and obtained a 
certificate of the purchase, and possession of the deed of hypothecation. 
The plaintiff afterwards filed suit No. 63 of 1877 against several of the 
respondents to this appeal founded on the purchase so made, but that suit 
was dismissed upon the ground that the plaintiff bad not in suit No. 15 
of 1875 attached the debt secured by the hypothecation deed in the 
manner prescribed for attachment of debts by Section 268, i.c., by obtain¬ 
ing an order under that section. After such dismissal, the plaintiff attached 
in suit No. 15 of 1875 under Section 274 the estate and interest of the 
defendants in that suit in the deed of the 12th March 1869 and in 
the lands thereby pledged as security for the debt. Plaintiff became 
the purchasers at the auction-sale held on the 15th of June 1880, and 
on the 21st of September 1880 received a certificate of sale in these 
terms, viz .— It is hereby certified that, in the auction-sale held 
on 15th June 1880 in execution of the decree passed in this suit, the 
aforesaid plaintiff. K. Sami Ayyan, has been declared to have pur¬ 
chased for Rs. 1,200 the hypothecation bond along with the said defend¬ 
ants’ interest therein, executed on 12th March 1869 by Muttu Ayyan in 
favour of the defendants’ father, Kuppusami Ayyan, forRs. 5,000, hypo¬ 
thecating the two houses bearing Municipal Door Nos. 4 and 61 [171] 
in Pachayappa Mudaliar Agraharam in Kasha Kumbakonam, attached to 
the Sub-registration District of Kumbakonam, in Tanjore District, veli 1 
and gulis 93^ of nanja, punja and other lands in Pulukappu Kattalai 
village, in Kumbakonam Taluk, in the aforesaid District; 1 ma and 43-1^ 
gulis of nanja laud in Somanadban Kattalai, in the aforesaid taluk; and 
5 veils, 13 mas and 90 t^ gulis of nanja, punja and other lands in Puttur 
village, Melayur Magaoam, attached to Mathyarjanam Sub-registration 
district, in the aforesaid District—total for the three villages being 6 velis 
16 mas and 261 gulis —in order that the amounts thereof may be fully 
recovered on the liability of the hypothecated properties, and that the 
said sale has been duly confirmed by the Court.” 

Upon these facts the question of law is whether, by reason of the debt 
not having been attached in the mode pointed out by Section 268, vf'?, by 
a restraining order, the title of the plaintiff to sue for the recovery of it 
under the deed of hypothecation is defective. If the debt only was intended 
to be sold or if it was intended to be sold jointly with immoveable property 
in order to recover it by personal remedy, it should have been attached 
under Section 268. Section 284 only authorizes the sale of attached 
property. But it has been held by this Court, in Appasami v. Scott (l)i 
that the interest of a defendant secured by hypothecation of land is sQ 
interest in land and should be attached under Section 274. Under that 
section an order duly proclaimed prohibits the defendant from transferring 
or charging the property in any way, and prohibits all persons from receiving 
the same by purchase, gift, or otherwise. The interest of the mortgagee i^^ 
the hypothecated property was the right to realize thereout the amount due 
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under the hypotbeoation deed. The mortgagee had no interest in the 
property hypothecated except as security for the debt for payment of which 
it was hypothecated. The attachment and sale were not of the interest 
of defendant No. 1 in the land alone, but of the right of defendant No. 1 
to recover the amount of the bond secured on the land. 

As the Court had power to sell the interest of defendant No. 1 in the 
property to realize the debt, I am unable to see how an attachment of 
the debt alone was necessary to enable the Court to sell the interest attach¬ 
ed under Section 274. In the case of decrees [172] to raise the amount 
of mortgages or charges on land which have been attached, it has been held 
that the attachment should be made under Section 274, Hari G. Joshi v. 
Bamchandra (1) Musammat Bhaxoani Kxiar v. Gtilab Rai (2). No doubt 
in cases of such decrees the debt passed into a decree, but no distinction 
was made on that ground. In Musammat Bhawani Kuar v. Gulab Bai 
the Court say :—'* The decree is for money recoverable by sale of property 
hypothecated for its payment. The right and interest which it creates is 
aright in a judgment-debt recoverable by sale of immoveable property 
charged with its payment. The decree gave to the decree-holder a sub¬ 
sisting interest in the nature of a charge on hypothecated property, and 
the sale of their rights under the decree must be held to be a sale of an 
interest in immoveable property.” 

It is not necessary to decide whether a sale of the interest of the 
mortgagee after attachment under Section 274 could carry the right to 
the purchaser to recover the debt by personal remedy against the debtor, 
as the plaintiff admits such remedy is barred by limitation. 

For the above reasons I think the plaintiff’s title to realize the debt 
from the hypothecated property is not defective by reason of the absence 
of attachment of the debt under Section 268. 

I may add that the mortgagee has not assignad the debt, but he 
produced the hypothecation deed in Court before the sale, and the plaintiff 
has had the possession of it since the sale. 

The next question is whether the share (i) of defendant No. 1 in the 
plaint ancestral property is liable to pay the amount due on the hypothe¬ 
cation deed of the 12 of March 1869. 

The Subordinate Ju dge found that the debt secured by that deed 
was not, nor was any part of it, to use his language, “ contracted for the 
purpose of the family of defendant No. 1 and that his share is not liable.” 
The Subordinate Judge does not explain what he means by the expression 
“ contracted for the purpose of the family of defendant No. 1.” 

The facts appear to be these : Muttu Ayyan, the father of defendant 
No. 1, was in possession of ancestral property mentioned in Exhibit 
A, the hypothecation deed ; and after the birth of defendant No. 1, Muttu 
Ayyan borrowed from Kuppusami Ayyan [173] Rs, 4,000 and executed 
therefor two bonds, one for Rs. 3,000 and one for Rs. 1,000 on the 2oth 
January 1869; Muttu Ayyan lent money to a son of Kuppusami named 
Sabbapati, who on the same day executed a bond to Muttu Ayyan for 
Rs. 5,000. On the 12th of March 1869 Muttu Ayyan again, in order to 
relieve himself from a pressing decree, borrowed from Kuppusami Rs. 936, 
and therewith paid off the decree. For the amount of these three bonds 
Muttu Ayyan executed hypothecation deed, 12th March 1869, to Kuppu¬ 
sami Ayyan as security charging the ancestral property. The two bonds 
for Ra. 3,000 and Rs. 1,000, interest thereon, and the amount of the 

(l)9B.H.O.R. 64. (2) 1 A. 348. 
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decree for Rs. 986 were the debts due by Muttu Ayyan antecedent to the 
execution of the bypotbecation deed, and Muttu Ayyan was entitled as 
against his son, defendant No. 1, to give security therefor on the ancestral 
property, even though chose debts were incurred not for family benefit or 
necessity, and for which debt the family never received any benefit, 
Girdharee Lall v. Kantoo Lall (l). The plaintiff did not allege that the 
debts secured by the deed of 12th March 1869 were incurred for any 
family benefit or necessity. 

The evidence before us is sufficient to enable us to say that the deed 
of 12th March 1869 was given by Muttu Ayyan to pay or secure 
antecedent debts to the extent of Rs, 5,000 due by him. 

The Judge has erroneously referred to Exhibits XI, XXVI and 
XXVII as leading him to the conclusion that the full Rs. 5,000 was not 
advanced, and further leading him to the conclusion that Muttu Ayyan 
and Sabhapati had been leading immoral lives. In his judgment he 
admits that these documents are not, as he says, *' strictly speaking 
evidence against the plaintiff." If so, he should not have relied on 
them. 

As the plaintiff proved that the deed of 12th March 1869, was 
executed as security by Muttu Ayyan to pay antecedent debts due by 
him, the onus lay on defendant No. 1 to prove, if he could, that such 
antecedent debts were incurred for illegal or immoral purposes, and this 
he has not done; nor has the Subordinate Judge found that the debts 
were incurred for such purposes. 

In was contended rightly by defendant No. 1 that Muttu Ayyan 
could not have given a security to affect his share for the [174] bonds for 
Rs. 3,000, and Rs. 1,000 when they were executed, and it was contended 
that it would be illusory to allow Muttu Ayyan to charge the share of 
defendant No. 1 by giving a renewal, as it was called, for those two bonds. 
If tbegiving of the deed of March was merely a device resorted to by Muttu 
Ayyan and Kuppusami to enable Muttu Ayyan to give a security binding 
on defendant No. I such device could not be allowed to succeed, and the 
plaintiffs’ case should so far fail. But we see no reason to believe there 
was any such device resorted to. Muttu Ayyan was on the 12th of March 
1869 liable to pay a decree for Rs. 936, and when applying to Kuppusami 
for a loan to pay the latter sum, it is not improbable that Kuppusami 
required security for the two prior debts. There is not any evidence to lead 
us to the belief that the full sum, Rs. 5,000 was not due by Muttu Ayyan 
to Kuppusami when the deed of hypothecation was executed. No evidence 
has been referred to as showing that Kuppusami was aware at the time 
when he lent it that the money was borrowed in order to lend it to his 
son Sabhapati. Such knowledge cannot be inferred from the fact that 
Exhibit A recites that the loan of Rs. 3,000 was taken to lend to Sabha- 
pati. Nor is there satisfactory legal evidence that the money was spent 
by Sabhapati for illegal or immoral purposes. 

The Subordinate Judge has held that the plaintiff is not entitled to 
redeem mortgages affecting the plaint property vested in respondents Nos. 
2, 3, 4, respectively, granted by Muttu Ayyan prior to the 12th of March 
1869, upon the ground that the mortgagees obtained decrees on such mort¬ 
gages and for sale of the property and that defendants 2, 3 and 4 have 
purchased the lands they hold under such decrees. 


(1) 1 I. A. 321. 
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This view offcho Subordinate Judge is wrong, inasmuch as neither 
the plaintiff nor Kuopusami nor horendant No. 1 was made a party 
to any of the suits brought on foot of such mortigages, and they are not 
bound by the sales in such suits. The plaintiff is clearly entitled bo re¬ 
deem the mortgages prior bo the deed of the 12bh March 1869, provided 
he do so within 6 months from the date of the decree in this appeal. He 
will have to pay the sums due respectively on foot of such prior mortgages 
and interest and costs, and in default of such payment this suit should be 
dismissed as regards those defendants with costs. 

[ITS] The plaintiff alleges that some of the defendants, Nos. 1, 2, 3, 
have sold lands not mortgaged to them. 

The defendants Nos. 5, 6, 7 claim different portions of the property 
comprised in the deed of the 12t;h March 1869 by purchase or mortgage 
from defendants Nos. 2, 3, 4, and the Subordinate Judge held that their 
lands are not subject to plaintiff's claim. The rights of these defendants 
Nos. 5, 6, 7, as between them and the plaintiff are the same as the rights 
of their grantors or mortgagors, defendants Nos. 2, 3, 4, and if the plaint¬ 
iff redeems the mortgage vested in defendants Nos, 2, 3, 4, ha will be 
entitled to sell the lands held by defendants Nos. 5, 6. 7. Bub of these 
latter defendants such of them as hold mortgages will be entitled to de¬ 
duct the mortgage debt from the fund paid to redeem the prior mortgages 
to their mortgagors. As to the purchasers from defendants Nos. 2, 3, 4, 
such purchasers may then have an equity to be paid the value of their 
interests out of the sums paid to discharge the prior mortgages vested in 
defendants Nos. 2, 3, 4. But except by agreement between the parties, the 
application of tbis equity, if upon the facts it exists, must be determined by 
suit between these parties. 

Under the hypothecation deed, Exhibit A, interest was payable half- 
yearly, and suit No. 1 of 1870 was brought in the Kumbakonam District 
Munsif’s Court against defendant No. 1, and a decree was obtained by the 
plaintiff. This decree was assigned by the plaintiff to defendant No. 8, 
and he by execution thereof sold the estate and interest of defendant 
No. 1 in part of the lands comprised in the hypothecation deed A and 
became purchaser thereof. After such purchase defendant No. 8 sold 
to the defendants Nos. 9 and 10 portions of the land so purchased in suit 
No. 1 of 1870. The defendants Nos. 8, 9, lO contend, amongst other 
defences, that, as the interest due on the bond was charged on the land 
under the hypothecation bond, Exhibit A, and as the land was sold in 
suit No. 1 of 1870 to pay *that interest, the land cannot now be resold to 
pay the principal sum. 

They rely on Srinatk Dutt v. Gopal Chundra Mittra (1), in which, 
and in other cases, decided by the different High Courts, it was held that 
if a mortgagee obtains a money decree on the footing of the mortgage debt 
and sells the mortgaged property in [176] execution for payment of 
principal and interest, such sale passes the interest of the mortgagee to 
the purchaser free from the mortgage. I do not think that principle 
applies to tbis case, inasmuch as the decree, though for the amount due 
for interest, was only a money decree, and was assigned to defendant No. 8 
who sold in execution and who was not entitled to any lien on the land. 
Defendant No. 8 in selling in execution did not stand therefore in the 
position of a mortgagee who sells to realize the principal amount in respect 
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of which he has a lien, and also an execution for the debt and who cannot 
in the sale separate bis lien from the interest be sells under the execution. 

Moreover, the defendant No. 1 had an equity of redemption in the 
lands, and this was the right and interest which defendant No. 8 bought 
in the lands. The interest under the hypothecation deed in all the lauds 
vested in defendants, Nos. 8, 9, 10 may be sold. But they are entitled to 
redeem from the plaintiff if they so desire. 

There is no question of limitation. 

The decree of the Subordinate Judge will be reversed and a decree 
given for the plaintiff for the amount due and subsequent interest at 6 per 
cent, till date of payment, to be recovered from the hypothecated lands ; 
that the plaintiff do pay to the prior mortgagees and assigns, parties to 
the suit, the amount due to them respectively and their costs of this suit 
within six months from the dace of this decree, and in default of such pay¬ 
ment this suit shall stand dismissed against the said prior mortgagees with 
costs. 

In case the plaintiff shall redeem the said prior mortgagees as above 
directed, then the lands comprised in Exhibit A are to be sold by auction, 
and out of the proceeds the plaintiff is to be paid the amount paid by 
him bo the prior mortgagees for principal and interest and also the amount 
due to the plaintiff upon Exhibit A. 

It is represented by the vakils on either side that there is not sufQoient 

information as to what lands are comprised in the plaint hypothecation 

bond given to plaintiff, and we think this is so and frame the following 
issues:— 

I. Whether any and if so what items of land mentioned in the 

plaint bond A are comprised in the prior hypothecation bonds 

D. E. F. 

[177] II. What is the amount, inclusive of kist, payable under D. 

E. F. on the dates on which the lands therein specified were 
sold in execution. 

III, Whether the items of lands in possession of defendants Nos. 1, 
5 and 7 which were comprised in the prior hypothecation 
bonds D. E. F. have been exonerated from the first prior 

mortgage by reason of the razinama in suits 207 of 1885 and 
272 of 1881. 

IV. Whether any and which of the lands in possession of defendant 
No. 1 were comprised in the plaint bond A. 

The Subordinate Judge is requested to try the above issues on the 
existing evidence and upon such further evidence as the parties may offer, 
and to submit his finding thereon in two months from the date of the 
recei^ of this order, when 10 days will be allowed for objections. 

Brandt, J. I only wish to add a few observations regarding the 
first question, vis., whether or not this suit is maintainable by reason of 

in execution the mortgage instrument 
on which he sues, both as a debt, under Section 268 of the Code of Civil 
Procedure and also under Section 274 as immoveable property or an interest 
in immoveable property. 

It is not alleged that what was sold was not duly attached and 
brought to sale qtui immoveable property under the execution proceedings 
taken by the appellant in 1880. 

In execution of the decree in original suit No. 15 of 1875, obtained 
by the plaintiff against the sons of Kuppusami Ayyan, the interest of the 
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latter under the mortgage instrument A was attached and sold as moveable 
property. 

A suit brought by the plaintiff on the strength of his purchase at 
such sale was dismissed on the ground that under the attachment no 
interest in the immoveable property passed umier the sale ; and this is not 
questioned. The decision is in accordance with authority, Appasami v. 
Scott (1). In support of his decision that unless the interest of the mort¬ 
gagee be attached under Section 268, as wall as under Section 274, the 
plaintiff took no title under his purchase, tlie Subordinate Judge refers to 
Mahadeo Dubey v. Bkola Nath Dichit (2); Fida Husain v. Kutub Husain 
(3); and Srindth Butt v. Gopal Ghundra Mittra(^). 

[178] The question for considaratiou in the first case cited was whe¬ 
ther a sale iu execution of a simple money decree is dc facto void where 
there has been no attachment, and the question was answered as might be 
expected in the affirmative. 

The case is not opposite here, for here there was an attachment, and 
there is nothing to show that it was not " a regularly perfected” attach¬ 
ment : the question is whether the appellant must fail because there were 
not (as it is said) two attachments, one as of a debt, and the other as of 
immoveable property. The second case cited has no bearing whatever on 
the point before us ; it anpears to have been cited in the Court below 
simply because the case of Mahadeo Dubey is mentioned in it. 

In Srinath Dutt v. Gopal Chundra Mittra the learned Judges do no 
doubt throw out a suggestion that in the case of sale in execution of a debt 
secured by a mortgage there should be an attachment under both sections, 
viz., 274 and 268, but the only point really determined'was that the sale 
of such a debt as a debt alone, under the provisions of the Code applicable 
to moveable property, was a material irregularity producing substantial 
injury to the judgment-debtor; and that may well be ; but in the case 
before us the interest of the mortgagor in the immoveable property was 
attached and sold, and it is difficult to see what injury there could be to 
the mortgagor by reason of its not having been attached and sold as a debt 
also. 

The particular question before us has not, so far as I know, been 
decided, and the objection appears then to me to be purely technical; it 
remains to consider whether it must prevail. 

The facts of this case are in some respects singular. It was conceded 
that the personal remedy of the mortgagee against the mortgagor is barred 
by time, and that fact was relied on as showing that there was no debt to 
attach ; and it was argued that there can be no " debt ” unless there is 
personal liability. The argument would have been stronger, if for " no 
debt ” there bad been substituted the words “ no such debt as is contem¬ 
plated under Section 268 of the Code of Civil Procedure but even then 
the necessity for an attachment under that section might be put on the 
ground that, before the execution-creditor should sell, the mortgagor might 
otherwise pay tbe amount secured to a third party and the land could not 
then be sold as tbe security. 

[179] Tbe attachment of the debt, qua debt, was necessary not so 
mnob, if at all, in tbe interest of tbe judgment-debtor as of tbe judgment- 
oreditor; and as a matter of fact no payment of tbe money due was made 
to a third party. And it was not contended that it would be necessary 
where attachments have been made both under Section 258 and under 

(1) 9 M. 6. (2) 6 A. 86. (3) 7 A. 38. (4) 9 C. 6U. 
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1886 Section 274 that whatever is attached should be sold both as a debt or 
Dec. 16. nioveable property and also as immoveable property; and a sale of the in- 
ts^’sst put up to sale as immoveable property might, and in the present case 
at all events did, in my opinion, convey all that was capable of being sold; 

LATE and that, as my learned colleague has put it, was the interest of the mort- 
ClVlL. gagee in the hypothecated property,—that interest consisting of the right to 
10 iTTfia amount due under the hypothecation deed ; and the right of the 

appellant was to have that property sold in satisfaction of the amount 
due under Exhibit A. 

I also am therefore of opinion that the sale of such interest as defend¬ 
ant No. 1 had in the property mortgaged was, in the circumstances of this 
case, a valid sale. 

I have nothing to add in other respects to the judgment of my learned 
colleague, in which I entirely concur as regards the other questions arising 
and disposed of by him. 


10 M. 179 (F.B.). 

APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, Mr. Justice Keman, 
Mr. Justice Muttusami Ayyar, Mr. Justice Brandt and 

Mr. Justice Parker. 

VENKATASAMI (Plaintifi, Appellant v. StRIDAVAMMA AND ANOTHER 

(Defendants), Respondents.* 

[I6th August and 23rd December, 1886.] 

Receiver, appointment of—Appealable order—Civil Procedure Code, Sections 603, 606, 
588. 

An order rejecting an application to appoint a Receiver is an order passed 
under Section 503, and is therefore appealable under Section 688, Clause 24, of the 
Code of Civil Procedure.—v. Appasami, 6 Mad, 356, 

overruled. 

[F., 17 C. 680 (682): R., 24 B. 38 (42) ; 310. 495 (498) ; 6Ind. Gas. 659 = 36 P.R- 
1910 = 72 P.L.R. 1910=53 P.W.R. 1910 ; 18 O.L.J. 39 = 19 Ind. Cas. 553; 20 
M.L.J. 78 = 5 Ind. Cas. 991.] 

In suit No. 12 of 1884 in the District Court of Kristna the plain-[180] 
tiff, Makarla Venkatasami Nayudu, applied for the appointment of u 
Receiver under Section 503 of the Code of Civil Procedure. 

The application was dismissed with costs. 

Against this order plaintiff appealed to the High Court. 

Mr. Grant, for appellant. ^ 

Bhashyam Ayyangar and Afiandacharlu, for respondents. 

The case was heard on the 16th August 1886, and on the 23rd August 
the Court (Collins, C.J., and Parker, J.) delivered the following 

Order. —The petitioner appeals against an order of the District Court 
of Kistna, refusing to appoint a Receiver under Section 503 of the Code of 
Civil Procedure, The petitioner has by litigation established his status 
as an adopted son, and the suit is for recovery of moveable property valued 
at over a lakh of rupees. Defendant No. 1 has given a list of moveables to 
the value of Rs. 2,560 only and the petitioner prays that a Receiver be 
appointed to take charge of the property in suit pending the taking of ao 
account. 


* Appeal against Order 66 of 1886. 
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It is objected that an order refuniog to appoint a Beceiver is not 
appealable under Section 503 of the Code of Civil Procedure— Subrama^ 
nya v. Appasami (l). 

We have ascertained that one of the learned Judges wbo decided that 
case (Muttusami Ayyar, J.) has subsequently entertained doubts of the 
correctness of the ruling, and we find that the High Court of Calcutta has 
ruled that an order refusing to appoint a Beceiver is appealable.— Gossain 
Dulmir Puriy. Tekait Hetnarain (2), 

It has been held both by this Court in Appeal against Order 115 of 
1885, (3) and by tbe Calcutta Court in Birajan Kooer v. [181]i?aw Ghuin 


1886 

DEC. 23. 

Full 

Bench. 

10 H. 179 
(F.B.). 


(1) 6 M. 355. 


(2) 6 C.L.R. 467. 

10 H. 160 N.»10 Ind. Jur. 58. 


Muttusami Ayyar and Parker, JJ. 
(3) Appeal againet order 115 of 1685. 


SUNKABAIilNGAM CHETTY AND ANOTHER V. CHOCKALINGAM NADAN 

AND SEVEN OTHERS. [Qlst September, 1865.] 

Section 5Qb, Code of Civil Procedure—Apjmntment of Receiver. 

A Subordioale Judge Dominated uoder Section 505 of the Code of Civil ProcO' 
dure a certain person to be appointed as a Receiver. 

The Diatrict Judge refused to sanction tbe appointment of any Receiver. 

Held, that from suoh refusal there was no appeal. 

JUDGMENT. 

Parker, J. (Muttusami ayyar, J , concurring).—Tbe Subordinate Judge in 
Original Suit No. 17 of 1835tnomiaated under Section 505 of the Code of Civil Proce¬ 
dure a certain person to be appointed as a Receiver. The District Judge expressed an 
opinion that the suit would not lie in its present form and refused to sanction the 
appointment of any Receiver. This appeal is presented against the order of the 
District Judge, and it is objected that the order of the District Judge is passed under 
SeotioD 505 of the Code of Civil Procedure, from which Section 588 of the Code of Civil 
Procedure provides no appeal. 

Against this it ia urged by tbe leacued Advocate-General that as the power 
conferred by Chapter XXXVlcan only be exercised by High Courts and District 
1181] Courts, the order of the District Judge must be regarded as an order passed by the 
District Court under Section 503, and is therefore subject to appeal. 

It has already been held by this Court in Subramanyav. Appasami {I.L.R., 6 
Mad., 3551, that an order rt^fasiog to appoint a Receiver under Section 503 is not 
appealable, but it does not appear that the same question is raised in tbe present caso. 
There a Subordinate Judge refused to make an order under Section 503, which in any 
case he could not do unless authorized by the District Court under Section 505. But 
here the order of tbe District Court is clearly passed under tbe last clause of Section 
605. It hie beon held in Rirayun JTooer V. Bam C/iMm DaZi Mahata (I.L.R., 7 Cal., 
719) that tbe concluding words " or pass such other order as it thinks fit," authorize 
the District Court not only to decide the fitness of the peisoo nominated, but also the 
oeoeseity for the appointment of a Receiver at all. 

In the present case no order has been passed under Section 503, either by the 
Subordinate Court or by the District Court. The Subordinate Judge proposed to pass an 
order under that se::tioa and solicited sanction, but the sanotion was refused. 

The question therefore does not arise whether if the District Judge bad approved 
the nominee and accorded sanction to the Subordinate Judge to make an order under 
Seetion 503, that order would be the order of tbe Subordinate Court or of the District 
Court. 

I understand the argument of the (earned Advocate-General to be that the order 
would be that of the District Court which would be execolsing its powers by delegating 

them. 

Ifind from the notes to Mr. Justice O'Kinealy’s Code of Civil Procedure (pages 
3B6. 8B7) that this subject was considered in the cases Gossain Dulmir v. Tekait 
^Inoruin. <6 467) anl Birafan Kooer Ram Churn Dali Mahata (I.L.B., 7 

Oal., 719). In the former of those oases it was laid down that an order made by a 
Subordinate Judge dismissing an application for the appointment of a Receiver after 
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JUDGMENT. 

Parker, J. (the Chief Justice, Kern an and Muttusami Ayyar, JJ., 
concurring). The question referred is whether an order refusing to 
appoint a Receiver under Section 603 of the Code of Civil Procedure is 
appealable under Section 588, Clause (24). 

In support of an affirmative answer we are referred to Reasut Hossein 
V. Hadjee Abdoolah (2), in which it was said by the Privy Council in a 
question raised under the 76th section of the Registration Act that the 
words no appeal lies from any order under this section ” must be taken 
to exclude not only an appeal when the Judge directs the Registrar to re¬ 
gister a deed, but also onewhen the application for registration is rejected. 
Their Lordships observed that there would be great difficulty in saying 
that an order of rejection did not fall within the term “ an order made 
under this section.” 

obtainitu) sanction from the District Judge is an order under Section 503, and not under 
Section 605, and therefore appealable. This would favour the view that after sanction 
given, it is the Subordinate Court which makes the order under Section 503 and not the 
District Court, the Subordinate Court having been authorized thereto under Section 
505. In the latter case it was held that the first step taken by the Subordinate Judge 
was to nominate and that from this proceeding there is no appeal. The Judge then 

approves and under Section 605 authorizes the appointment, and from this also there 

is no appeal. Then the Subordinate Judge appoints the Receiver previously nominated, 
and from this order there is an appeal. Thus this ruling also corroborates the view 
that the action of the District Court is not taken under Section 503 but under 
Section 505, and that the appeal is from the order of the Subordinate Court under 
Section 503. Applying these principles to the present case it would follow that no order 
refusing to appoint a Receiver under Section 503 has been made either by the Subordi¬ 
nate Court or by the District Court, and therefore no question arises as to the correct¬ 
ness of the ruling in I.L.R., 6 Mad., 365. The Subordinate Judge has in fact passed no 
order at all. He solicited sanction to pass an order under Section 503. The District 
Judge under Section 505 refused to accord that sanction (or refused to delegate his 
power). Prom that refusal there is no appeal. 

I would dismiss this appeal with costs. 

(1) 7 G. 719. . (2)3I.A. 221. 


hall Mahata (1), that no appeal lies from an order passed under Section 
505, and in the latter case it was held that a District Court ought to decide 
on the necessity for the appointnaenfc of a Receiver on a reference from a 

Subordinate Court, before authorizing the Subordinate Judge to appoint a 
Receiver. 

By analogy when the appellate authority is the High Court it 
[182] may be arped that a similar power exists, and that an application 
made under Section 503 can only be disposed of by an order passed under 
that section, which is appealable under Section 588. Clause (24). 

Against this it may be urged that when orders are oassed refusing 
applications under certain sections they have been elsewhere made 
expressly appealable—see Section 588, Clauses (7). (8). (9), (16), (20), (27). 

^ As our learned colleague has doubts of the correctness of the Madras 
decision, and the Calcutta Court has taken a different view, we refer for 
the decision of the Full Bench the question— 

“ Is an order refusing to appoint a Receiver under Section 503 of 
the Code of Civil Procedure appealable under Section 588, Clause (24) ?” 

On the 13th October the case was heard by the Full Bench (COLLINS, 
C.J.. Kernan, Muttusami Ayvar, Brandt and Parker, JJ.). 

Mr. Grant and Sadagopachanjar, for appellant. 

BkashyamAyyangarajodAnandacharkt,, for respondents. 
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Similarly the High Oourb of Oaloutta in Nubbi Buksk v. Ghasni (i) 
held that aa order refu-siDg an application to be made an insolvent must 
beooDBidered to be one made under Section 351 of the Code of Civil Pro¬ 
cedure, and appealable under Section 588. Clause (l 7). It was observed that 
Section 351 (like Section 503) did not expressly authorize the Court to 
refuse the application, but from the language of the section it was obvi¬ 
ously within the Court’s power to refuse it, and therefore that an order 
of refusal must be taken to be made under [183] ttie section. Exactly 
the same reasoning would apply to the application for the appointment of 
a Keceiver under Section 503. 

We find also that the same High Court has ruled that an order refusing 
to appoint a Beceiver is appealable —Gossain Dulmir Puri v. Tekait 
Hetnarain (2). This decision is not however reported in the authorized 
Indian Law Beports. 

Against this it is urged that it is the policy of the law to give an 
appeal only when extraordinary powers are exercised and not when the 
exercise is refused, and we are referred to Clauses (7), (8), (9), (16), (20), (27) 
of Section 588 in proof of the theory that where the Legislature intended an 
appeal to be given against a refusal it was careful to give that appeal 
by express enactment. 

If the contentioa that the Legislature did not intend to make tbe 
refusal to exercise a power appealable were to be allowed, it would follow 
that there could be no appeal in the case of a refusal to remove a person 
under Section 503 (6) when such person had misappropriated property 
committed to his custody. We are bound bo place a reasonable construc¬ 
tion upon an Act, and the Legislature certainly could not have intended 
to enact this. Bub if an appeal would lie from a refusal to exercise a 
power under Section 503 (6), I can see no sufficient reason why there 
should not be an appeal from a refusal to exercise a power under Section 
503 (a). Tbe consequences of an improper refusal might be no less 
disastrous. 

I am not insensible to the difficulty suggested by the other clauses of 
Section 588, but I would point out with respect to most of them, e.g., 
Clauses (8), (9), (20), (27), that when an order is granted it becomes appeal- 
able in tbe further progress of the suit, and hence it was necessary for the 
Legislature to make the order of refusal specially appealable, since the 
effect of the order was to stop the further progress of the suit. 

The absence of an appsal from an order under Section 505 is no argu¬ 
ment for the absence of an appeal from a refusal to act under Section 503, 
since in the former case the District Court merely authorizes a Subordinate 
Court to act, and when it has acted there is an appeal from the order 
passed— SQQ\Birajan Eooer v. Ram Ghxim Lall Mahata. (3). 

I would answer to tbe Division Bench that an order of refusal [184] to 
appoint a Receiver is an Order under Section 503 of the Code of Civil Proce¬ 
dure, and is appealable under Section 688, Clause (24). I would therefore 
overrule Subramanya v. Appasami (4). I am fortified in this opinion by 
the fact that one of tbe learned Judges who decided tbe case (Muttusam'i 
Ayyar, J.) is himself nob now satisfied with the correctness of that decision. 

Brandt, J.—I concur. An order or proceeding recording a refusal 
to appoint a Beceiver is certainly “ an order under Section 503 of the Code of 
Civil Procedureand orders “ under " that and other sections are appeal- 
able under the provisions of Section 588, Clause (24). 

fl) 6 0. 168. (2) 6 C.L.R. 467. <3) 7 C. 719. 
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The principle adverted to in Beasut Sossein v. Sadjee Abdoollah (1) 
appears to me to be applicable in the case before us, not the less so because 
the order or orders under consideration in that case related to direction for 
registration of, and refusal to register, deeds. The power to make an affirm¬ 
ative order implies (in the words of the learned Judges who decided the 
case reported on) the power to make an order refusing to exercise powers. 

There is no doubt considerable force in the arguments advanced by 
the learned pleader on the other side. It was pointed out that under the 
Civil Procedure Code of 1859 no appeal lay against an order refusing to 
appoint a Receiver, while an appeal allowed against an order making 
such an appointment; and that under Section 94 of that Code an appeal 
against orders made under the two preceding sections was open to the 
defendant only ; and it was suggested that the intention was to allow an 
appeal only when the extraordinary powers given were exercised, and not 
when a Court refused to exercise them ; and that the same intention is to 
be inferred from the manner in which the present Code is expressed, as it 
now stands, after amendments. 

If regard be had to principles and to expediency it is obviously most 
important that a valuable property should not run the risk of being ruined 
because a Court has declined to exercise a power which, if the discretion 
given were properly used, it should have exercised. 

Reference was also made to the fact that an appeal is expressly 
allowed from an order refusing to issue an injunction ; to the wording 
of Sections 351. 492, 493, 496, 497, 502 and 505, and to [185] Clauses (9), 
(11), (16) and (20) of Section 588, as showing that generally when the 
Act allows an appeal against proceedings recording refusal to make an 
order it does so in express terms. 

Mr. Justice Paukeb has noticed the inferences which may be drawn 
from the provisions of Sections 503, 505, and from Clauses (8), (9), (20) 
and (27) of Section 588, and it would be quite possible to meet many of the 
objections taken on behalf of the respondent, tl)ough possibly not all of 
them. It appears to me however unnecessary to go into details ; there 
may be some slight inconsistencies in the Code of Civil Procedure dis¬ 
coverable by acute minds ; but I see no reason to think that the Legislature 
intended not to allow an appeal against an order under Section 503 refusing 
to appoint a Receiver, and I think it is more consonant with the general 
principles of the Code, and with the rules of construction, as well as with 
the wording of Clause (24) of Section 588, to hold that an appeal does lie 
in the case before us, than to hold that it does not. 


(1) 3I.A. 321 (225). 
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10 U. 185. 

APPELLATE CIVIL. 

Before Mr. Justice Kernan and Mr. Justice Brandt. 


EAMAYYANGAR AND ANOTHER Appellants V.] _ 

Kbishnayyangar and another (Defendants), Bespondents.*' 

[l8bh August, 18d6.J * 

Civil Procedure Code, Section 539—Sanction granted to two persons separately to insti¬ 
tute suit in respect of breach of charitable trust. 

R. instituted a suit with the Colleolot’s sanction to compel the performance 

of a obantH ble trust; D. was subsequmcl; joined as plaintifi, having also obtained 

the Collector’s sanction to institute the suit: 

Held that the sanction obtained by D. related back to the institution of the suit. 

[DlBB., 26 A. 162 (165 k N.F.. 21 B. 351 (364); F.. 7 M.L.J. 281 (288); R., 23 M. 28 (33).J 

Appeal from the decree of J. 0. Hughesdoo, Districb Judge of 
Tinnevelly, in Suib No. 7 of 1885, dismissing bhe suit on the ground bhafe 
the plaint, as hied, bad not been sanctioned by the Collecter as required 
by Section 539 of the Code of Civil Procedure. 

Parihasaradhi Ayyangpr, lot appellants. 

Hespondenbs did not appear. 

[186] The facts and arguments appear sufficiently for the purpose 
of this report from bhe judgment of the Court (Kernan and Brandt, JJ.). 

JUDGMENT. 

The suit was instituted by appellant No. 1, Bamayyangar, after be 
had obtained the sanction of the Collector. 

Subsequently, Kamayyangar's son, Dorasami, was added as plaintiff 
No. 2, and be also obtained the Collector’s sanction to institute ” the 
suit, as it is termed in the Collector's order. Subsequently issues were 
framed. The Judge bolds that tbe Collector’s sanction in the case of 
Dorasami is not sufficient with reference to Section 539 of the Code of 
Civil Procedure, as at the time when the suit was instituted, tbe Collector’s 
sanction had not been obtained by him. Keferriug to tbe decision of the 
Privy Council in Mahammad Azmat Ali Khan v, Lalli Begum (1), which 
appears to be an analogous case, decided with reference to tbe Pensions Act; 
we are of opinion that the sanction obtained by Dorasami relates back to 
the institution of tbe suit. 

We think tbe order dismissing the suit was wrong; and as tbe Judge 
dismissed tbe suit on a preliminary ground which excluded evidence, we 
set aside the order and direct tbe Judge to restore the case to his hie 
and to dispose of it on the merits. 

Tbe costs of this appeal to be costs in the cause. 


* Appeal 70 of 1886. 
(1) 8 0. 422. 
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10 M. 186 = 1 Weir 408. 

APPELLATE CRIMINAL. 

Before Mr. Justice Kernan and Mr. Justice Muttusami Ayyar. 

Queen-Empress v. Ponnurangam.* [1st March, 1887.] 


Appel¬ 
late 

Criminal. 

10 M. 188= OodA:.iScctwns 24, 378~Theft of joM property by co-parcener. 

[187] The case was stated as follows •— 

reprL‘‘s“fd‘Softhr"°'‘ IZ" He 

to his Ithek" “ the rest 

these ulleeutioD^tnitr accused person’s word for all 

Of right.’ aod discharged claim 

Counsel were not instructed. 

folloS and Muttusami Aytar, JJ.) delivered the 


of joTnt^ prZ'rtv'^*ora''^f*^^''^l™'^® * judgment and order are wrong. ThefI 

though a co parcener rhl"' Z" t °“® °f t"® 

snch possession into se'naratn nr. froni joint possession and converts 
p. 134 on Section 379, Indian pZ"Z 7^*^ Criminal Balings, 

Indian Penal Code Ind of M 7 the dehnition of theft in Section 378 

ai oone, and of the word dishonestly ” in Section 24. 




APPELLATE CIVIL. 

Before Mr. Justice Kernan and Mr. Justice Muttusami Ayyar. 

Sicnp-C^urt^ Aot-vn Of im. Section 8. Scl^ute If Articte 17. 

and in dZuftTr sale o”f'th/moTtea‘’T^'* P'inoipal an 

ants filed a memorandum of appeal asSncf® ® ^ property. Some of the defend 
liability of the property, afflxiog a 8tam7of Rs“lS only 


* Criminal Revision Oase 765 of 1886. 


t Referred Oase No. 1 of 1887. 
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[IBS] Held that the proper stamp to be pud was sot Bs. 10 as in the case of a 

deolaratory deoree, but on the value of the debt not exceeding the value of the 

property. 

£R., 83 0. U33«4 O.L.J. 121=10 O.W.N. 1010 (1014); 6 O.L.J. 427=11 O.W.N. 

705 f71l); 14 O.P.L-R. 172 (173) ; D., 23 0. 646 (652); 3o M- 96 (98) (F.B,) = 
468=1 M.L.T. 811.] 

This was a ease referred to the High Court by J. W. Best, District 
Judge of South Cauara, under Section 617 of the Code of Civil Procedure. 

The facts were stated as follows :— 

The object of the original suit was to recover from the Alyasanbana 
family of the defendants, on the responsibility of the mortgaged lands, 
Ks. 2,169-15-10 due under a mortgage bond ; and the Court fee paid on the 
plaint was on this amount, namely, Rs. 135. 

“ Defendants Nos. 3, 4 and 5 denied the plaint mortgage and disputed 
the obargeability of the debt on the family estate. 

**Tb6 District Munsi! who tried the suit, boding that the debt was 
properly chargeable on the family property, decreed the plaint amount 
with further interest (Rs. 137-8-0) and costs to be paid by defendant No. 1, 
and, on his default to do so, to be recovered bv sale of the mortgaged 
lands after a specified time. 

“ Against this decree, defendants Nos. 3, 4 and 5 have presented the 
appeal in question in order to exonerate the lands from liability for the 
amount decreed. 

“ The apnellants have stamped the appial with a Court-fes of Rs. 10, 
on the ground that the relief sought in apoeal is a mere declaration that 
the debt is not chargeable on the family property. 

“I am of opinion, however, that as what they seek is not a mere 
declaration to be made use of on some future occasion, but a declaration 
with consequential relief so that the lands may not be sold in execution of 
the original decree, the appeal should be valued according to the amount 
. of money concerned (as in the Lower Court), and that the Court-fee to be 
paid is the od valorem fee on Rs. 2,169-15-10, namely, Rs. 135 (Chief 
- Justice’s ruling—November 1872, quoted in the foot-notes at page 240 of 
Weir’s Digest of Rules, &c., 1883).” 

Counsel were not instructed. 

The Court (Kernan and Muttusami Ayyar,) JJ. delivered the 
following 

JUDGMENT. 

We agree with the referring officer. There was a decree directing 
the payment of the amount and in default that the lands of the defendants 
should be sold and the produce applied to payment of the debt. The defend* 
ants appealed against [189] SO much of the decree as declared the 
liability of their property, and to be released from the decree. The 
relief they sought was, therefore, not a mere declaratory deoree but to be 
released from the decree. The proper stamp to be paid, therefore, is not 
Be. 10 as in a declaratory deoree, but on the value of the debt, not exceed* 
ing, however, the value of the property. 

The case of Vithal Krishna v. Balkrishna Janardan (1) is not in 
ooDfiiqt with this, as there the relief sought was only to obtain a declara* 
lion of the right claimed. 


1887’ 

ManoH 9r 

Appel¬ 

late 
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10 H. 187* 


(1) ]0 6. 610. 
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Before Sir Arthur J. H. Collins, Kt., Chief Justice, and Mr. Justice 

Parker. 


[R 


Thopaka Mussad (Plaintiff), Appellant v. The Collector op 
Malabar and others (Defendants), Respondents.*' 

[Slst December, 1886.] 

Malabar law~Ri^hts under a of jenm right by kanamdar-Adverse 

possession—Lnmtatxon—Declarnhon of escheat. 

A. demised oertain lands on kanam to B. in 1853. B. afterwards committed an 
onence under the MapilJa Act and tbe lands were handed over for the benefit of 
his representatives lo C. Government subsequently, without making A. a party 
to their proceedings, declared the lands to have escheated, and in 1863 sold them 
to C. A. s representatives now sued to recover the lands from C.’s representatives 
who set up an adverse title and alleged that the suit was time barred. 

Held that C. was, at the time of the escheat, in the position of a manager for 
mortgagees; that the escheat proceedings of which the mortgagor had no notice 
did not afiect his rights; that denial by the mortgagee in possession of the mort¬ 
gagor s right to redeem IS not sufficient to convert such possession into adverse 
possession. 

27 B. 43 (59) ; 21 M. 163 (164)*8 M.L.J. 92.] 

o Rozario, Subordinate Judge of 

South Malabar at Palghat, reversing the decree of B. Kamaran Nayar, 
District MuDsif of Betutnad, in suit No. 359 of 1884. 

The facts and arguments appear sufficiently fo'r tbe purpose of this- 
report from the judgment of the Court (COLLINS, C.J., and PsEKEE, J.). 
Mr. Wedderburn and Sankara Menon, for appellant 

Malablr**^ Gorcrnmcni Pleader (Mr. Powell), for the Collector of 
Sankara Nayar, for defendanti No. 3. 

JUDGMENT. 

hv demised on kanam 

^ hia brother to one Mahmad Kutti Muppan in 1853. Mahmad Kutti 

^feSn”'^* husband of the second and the father-in-law of the third 

kanam sued on was granted in amicable 
settlement of a suit based upon a prior deed of 1816; that three years after 

llrnw®were attached by Goverument on 
account of aDO0ence committed by Mahmad Kutti under the Manilla Act 

and a fine o Rs. 15 000 levied therefrom ; that after realization ol^ that 

of LhmaTKnrK’''\ u 1857 with the consent 

Of Mahmad Kutti s heirs and for their benefit; that subseauentiv Onvern- 

^ ^ escheated to Government on his death without 

for them h til® lauds to Ali Muppan who naid 

Ali Munna^n^ IrH ‘I”®! ®®j® ®°“Ple‘®<l « 1863; and that 

Ah^Muppan, and after him defendant No. 3, had since remained in posses- 

kanamdlr^andlh^t^h*' found that Ali Muppan was in possession as 
Kanamdar. and that the suit being to redeem a mortgage of 1853 the- 

limitation was sixty years. He therefore decreed in plaintiff’s favour. 


• Second Appeal 196 of 1886. 
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Od appeal, the Subordinate Judge reversed thin deoisioo, holding that 
Ali Mupuau was neither the mortgigee nor the aasignee or representative 
of the mortgagee, and that even if he had been, his tenanoy determined, 
and his po.^session became adverse when the Government declared the 
property to be an escheat and sold it to him ; and hence that the suit was 
barred. The decision in Ammti v. Eamakiskna Sastri (1) was relied on in 
support of this decision. 

Both the Courts below have treated the kanam deed as a mortgage, 
and we think that they were right in so doine. The kanam was granted 
for the amount due under a decree and for a further advance; and in such 
case, the law of limitation applicable to mortgages must be applied : 
Nellaya Variyath Silo.pani [191] v. V. M. AshtainuHi Nambudri (2). We 
cannot, however, agree with the Subordinate Judge that Ali Muppan was 
nob at the time when the Government purported to deal with the property 
as an escheat, in the position of representative of or manager for the 
mortgagees. Exhibit E appears to us clearly to show that the property was 
entrusted bo him, with the consent of the heirs of Mabmad Kutti, for the 
purpose of being managed by him on their behalf. 

Bub we do nob think that the action of Government in declaring the 
lands to ha an escheat and in selling them to Ali Muppan can affect the 
plaintiff's title, unless it be shown that he was aware of the proceedings, 
and that by the action of Government the relation of mortgagor and 
mortgagee ceased to exist between the plaintiff and the heirs of Mahmad 
Kutti, on whose behalf Ali Muppan had been entrusted with the land. In 
Ammu v. Eamakishiia Sastri (l) the Deputy Collector appears to have 
held a regular inquiry and to have declared formally that the land was a 
Government escheat in a proceeding to which the plaintiff in that suit 
was a party. In the case before us, there is nothing to show what was 
the procedure adopted, or whether the plaintiff was a party to the 
proceeding. The Subordinate Judge observes that " Narayana Musad 
became aware of the sale by Government and sued (1859) to redeem the 
plaint property. ” It is not, however, altogether clear that the property 
then sued for was the same. That suit apparently referred to property 
which had been sold by Government in 1859 for Rs. 532, and it is not 
clear what that property was. Assuming the property or part of it to 
have been the same, Ali Muppan, no doubt, set up a title adverse to the 
plaintiff, but the District Munsif dismissed the suit on the ground that 
the Government was not a party. 

We are not prepared to hold that the mere denial by the mortgagee 
in possession, or by the representative of the mortgagee in possession, of 
the mortgagor's right to the equity of relemotiou is of itself sufficient to 
convert such possession into adverse possession; Ali Muhammad v. Lalta 
Bakhsk (3). 

The Subordinate Judge has failed to observe the plaintiff’s contention 
that land item No. 1 was not included in the land sold to Ali Muppan in 
1863. If this be so, Ali Muppan’s purchase [192] from Government 
cannot possibly give rise to an adverse title with respect bo this item. 

With these observations we set aside the decree of the Subordinate 
Judge and remit the appeal for re-hearing. The costs to be costs in the 
cause. 
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appellate civil. 

Before Mr. Jvstice Muttusami Ayyar and Mr. Justice Parker. 

Ahmed Kvtii {Defendant), Appellant v. Kcnhamed {Plaintiff) 

Hespoiidevt.' [27th January, 1887.] ' 

Malabar Ian-Kanam-Constructimt of redemption dame-Time for redemption. 

7it‘hsre:,p“eii;‘o: 

?/il Kuridipracan Kanara Kurnp v 

(I.L.B., 5. Mad., 310) d.st.Dguished GovMan 

.‘u® a®®'®® District Judge of North 

Malabar, affirming the decree of A. Annasami Ayyar, District Munsif of 
Pynad, m suit No. 601 of 1885. ay.s.rici, luunsii ot 

to thi dlTdl ^ '“a P^^mba demised 

to the def^dant under a kaoam deed, dated llth Octr»hAr iftftO Tk^ 

marupat ^hibit A) contained the following ciause - ® 

^ When the paramba is demanded. 1 shall restore the same bv receiv- 
mg the kuikanam and kanam amount ..L f- same by leceiv- 

of the country.” amount.according to the custom 

objected that he was entitled to hold the land fnr 12 
years but this objection was overruled by both the lower Gou L 
The defendant appealed to the High Court 
A7tantanNa7jar, for appellant. 

Sankara Menoji, for respondent 

follo^n'g AyvAR and Parker. JJ). delivered the 

JUDGMENT. 

o. eSS nt. "r "’T* 

cVntlrffiM^v7ars“cS'^ ‘be ffitention TaUb^ tom“should 

ssSS “ ~ “ 

r “tx i."!? S' ““ “• s 
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10 H. 193. 

APPELLATE CIVIL. 

Before Mr. Justice Keman and Mr. Justice Brandt, 

BUEGESS AND OTHEES {Plaintiffs) V. SiDDEN AND ANOTHER 

{Defendants).* [25th February, 1887.] 

Cimil Procedure Code, Sections 404. iOG—Application for permission to sue as paupers 
presented by several paupers jointly. 

The mere faot that several pocsoos joiotly present an application for permission 

to sae as paupers does not authorize the Court to entertain it on behalf of 

applicants vrho do not, appear in person. 

This was a case referred for the orders of the High Court under Sec¬ 
tion 617 of the Code of Civil Proceaure by W. E. T. Clarke, Subordinate 
Judge. Nilgiris. 

The case was stated as follows:— 

“ A pauper petition for recovery from the executors under the will ol 
the late Thomas Siddeu of the sum of Rs. 3,888 (being 12 years’ mam- 
tenance) and of Rs. 3,600, the corpus of a trust fund deposited with the 
said Thomas Bidden and further interest, &q., was presented to me on the 

29th September 1886. ^ . , „ j 

[194] “ The parties to this petition are five m number, all resident 

beyond the jurisdiction of this Court. 

The petition was presented to me by fifth petitioner only in person ; 
the said filth petitioner produced no authority authorizing him to appear 
and act for the other petitioners, but vakaluts were put in with the petition 
by which 1,2,3 and 5 petitioners empowered Messrs. Cowdell and Go., Soli¬ 
citors at Ootacamund, to appear for them, together with a power of attor¬ 
ney by which petitioner No. 4 apparently authorized petitioner No. 1 to 
act for her in recovering the moneys alleged to be due to petitioners by 
the representatives of the late Mr. Sidden. 

CouDcel were not instructed. 

The Court (Kernan and Brandt, JJ.) delivered the following 

JUDGMENT. 

An application to sue as a pauper must be made to the Court by the 
applicant in person, unless be is exempted under Section 640 or 641 from 
appearing in Court (which is not the case here), and it is only in the case 
of persons so exempted that the application may be presented by a duly 
authorized agent. 

The mere fact that several pauper applicants jointly presented ap 
application cannot authorize the Court to entertain it on behalf of appli¬ 
cants who do not appear in person. 

The application in this case was not presented on behalf of the peti¬ 
tioners who did not appear by an agent duly authorized to appear under 
SeotioD 404, and therefore the provisions of Section 406 do not apply. 
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appellate civil. 

Before Mr. Justice Kernan and Mr. Justice Brandt. 

,SlRIAH AND OTHERS (Plaintiffs^ V. MUCKANACHARY AND 
_ OTHERS (Defendants).* [25fch Eebruary. 1887.] 

of a debt dm to a 

Jiicigmenf-debtor—Sale of debt—Paytnent into Court-Prohibitory order. 

order m^de under Section 968 (al of the Civil 
paid in^Cnurt T * judgmeot-debtor. The debt was not 

oanuot. Under Section 268, of the Code of Civil 
rocpdure, call on a person subiect to a prohibitorv order to pay or show cause 

28 :lL^;o\ oZe’Cod/:rc”a pSZ 

tion ’■f Court uuflsr Seo- 

Judge^NUgiris '’y W- B. T. Clarke, Subordinate 

The facts were stated as follows :— 

ISR-I original suit No. 79 of 

.3 d J-i-^ioature at Madras, the deoree in 

“sreHon 2fifi P. / 1 iudgu.ent-creditor 

debts s!id ro h ’d r attached certain 

Court L,id n T f J ''"'T ia-^gment-lebtor; this 

Zise firanv^wr ‘'’® 7!®™' 0° them to show 

to such IZci fl, ,?"■ he oaid into Court. In answer 

them admfZdVh^® ^ kf! appeared before this Court; some of 

had pafd their nm" r ‘h®'' had owed debts but 

^counts herwee Z” ^ '' ^ Settlement of 

Sfindaram Sastryar, for plaintiffs. 

Mr. Ramasami Raju, for dpfen^anta. 

The Court (Kernan and Brandt. JJ.) delivered the following 

JUDGMENT. 

The first question referred for our decision is—“ Whether a Court is 

TsstXl bfthXh^t-^Z'f - garnishee, L he 

hifdebt into Com r^ he should not pay 

that section ?” ' ^ f“>^l>her orders under 

to hifcreditor to shZ"' J’arned by the Court not to make payment 

unde Ae section T!’/- into Court: 

amoun of ‘he debtor to pav the 

executing the decree T ° Seotion 287 (c) the Court 

rcesslrrin order ^hom it thinks 

f Bombay High 'Court-HnrifnZ 

- V- ^o nesang Meru (D —m considering that if there is 

’ Referred Case U of 1886. 

(1) 4 B. 323. 


888 




CHEKKONEKUTTI V, AHMBD 


10 Mad. 197 


Dotioe or reasonable oause bo suppose chat there is no debt due, the 
Oourt nob only can* but ought bo saniafy itself on the point. 

The second question is: “ Whether if as thu result of an inquiry held 
under Section 287 a Court finds either that a garnishee admits a debt or 
that ib is proved to bo due by him to the judgment-debtor, a Court is 
imperatively bound to put such debt uu for sale, or whether it may order 
the same to be paid into Court bv the garnishee instead of proceeding to 
sell it ? ” 

If the Court is satisfied that there is a subsisting debt, the .debt must 
be sold (Section 284); and delivery is to be made under Section 301. 
Under Section 268 the debtor may pav the amount of his debt into Court, 
but the Code does not empower the Court to compel the debtor to pay the 
money into Court, while it does expressly provide for the mode in which 
sale and delivery of the debt attached is to be made. A power to compel 
the debtor to pay the amount of bis debt into Court cannot be imported 
by reason of greater convenience of the course suggested by the Subordinate 
Judge, nor from the fact chat such a course is not expressly forbidden by 
the Code. 
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APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Parker. 


CHEKKONEKUTTI AND ANOTHER {Plaintiffs), Appellants 
V. Ahmed and others {Defendants), Respondents.* 

[i6th November, 1886 and 26th January, 1887.] 

Mapillas'-Muluimrnadan Law—Gift to take effect at an indefinite future time. 

Gifts to take effect at an indefinite future time are void under Muhammadan 
law. 

[R., 13 B. 264 (275) ; 7 B^m. L E. 306.] 

This was a suit for a declaration of the plaintiffs' title to certain 
property under a deed of gift. By that deed Ahmed Haji. a Mapilla, 
conveyed the land in question to his wife. Mama, for life, and after her 
death to his daughter, Pathuma, and children born to her. Pathuma bad 
no issue at the date of the deed, but subsequently had two children, the 
plaintiffs in this suit. She [i97] predeceased her mother, on whose death 
the defendants took possession of the property as her heirs. 

The suit was dismissed by K. Kunjan Menoo, Subordinate Judge of 
North Malabar, and hie decree was affirmed on appeal by W. P. Austin, 
District Judge of North Malabar. 

Plaintiffs appealed. 

Mr. Shephard and Sankara Menon, for appellants. 

Mr. Wedderburn and Anantan Nayar, for respondents. 

Tbe facts and arguments apnear sufficiently for the purposes of this 
report from the judgment of the Court (COLLINS, O.J,, and Parker, J.). 

JUDGMENT. 

The property which forma the subject of the present suit was given 
by one Ahmed Haji to his wife Mama by Exhibit A. The deed, after 
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sebting forth the particulars of the property, goes on: “I have agreed 
that the said properties should be perpetually enjoyed by you, as long as 
you are alive, and after your death by Pathucna who is born to me in 
you, and children born to her.” 

At the date of the deed, Patbuma had no children, and she died 
before her mother Mama, but left two children (the plaintiffs) surviving 
her. The plaintiffs now claim the property under the deed A, on the 
death of Mama. 

The parties are Mapillas of North Malabar and are governed by 
Muhammadan Law. The sole question argued in the appeal is, whether 
the gilt to an unborn person is valid. It is admitted that the question 
does not arise in the present suit as it is framed, whether Pathuma 
took a vested interest and whether plaintiffs could claim as heirs to 
Pathuma. 

The District Munsif held that the gift was void under Muhammadan 
Law by reason of its indefiniteness; and the District Judge that it was void 
as regards Pathuma, because it was never rendered complete by seisin on 
her part, and was void ab initio in the case of her unborn children, since 
no one could make seisin for such a class. 

Cases have been quoted at the bar to show that such a gift over to 
unborn children would be invalid according to Hindu Law, but no ruling 
under Muhammadan Law has been cited. Such a gift would not contra¬ 
vene the provisions of Section 12 of the Transfer of Property Act. 
But Section 129 of that Act directs that nothing in that Chapter, viz., 
VII, relating to gifts, shall be deemed bo affect [198] any rule of Muham¬ 
madan Law. We have therefore to consider whether such a gift is 
prohibited by the special law by which the parties are governed. 

Keferring to the principles of Muhammadan Law collected in the 
standard work of Mr. Macnaghten, we find prohibitions against a gift 
being made to depend on a contingency, or being referred to take effect 
at a future definite period (Rule 3, page 50), also in the case of a gift 
made to two or more donees, the interest of each must be defined, either 
at the time of making the gift or on dt^livery (Rule 7). In the present 
case, the gift to Pathuma and to any children that might be born to her 
was contirigent upon their surviving Mama ; and assuming such a gift 
to be valid subject bo Mama’s previous life interest, there is the condi¬ 
tion that the interest of each donee must he defined at any rate on 
delivery. 

Had the deed declared that on the death of Mama the property 
should be divided in certain definite shares between Pathuma and such 
children born to her as might be living at that date, the gift then 
would be defined ; but as the words stand, they would include as sharers 

ccight be born to Pathuma after the death of Mama. At 
^6 date of the gift, the interest of Mama alone was defined, but that of 
Pathuma was incapable of definition, since it would depend on the num- 
er of children that might be born to her. Even granting that the seisin 
required by Muhammadan Law could be postponed by Pathuma and her 
ebildien till the death of Mama, no one could make seisin for an indefinite 
number of future children. 

It may be urged that the result of English decisions in dealing with 
a gift to a class is to ascertain first, at what period the class is to be 
ascertained, and that the gift takes effect in favour of such of the class as 
are then capable of taking, after-bom members of the class being simply 
excluded ; but in India, in oases arising under Hindu Law, the course of 
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decisions has been to e&tablisb that a gift whether vested or contingent 
which includes or might include persons unborn at the date of the gift is 
wholly void) that no one can take under a gift who is not in existence and 
thus capable of taking at the date from which the gift speaks: Ram Lai 
Sett V. Kanai Lai Sett (1). The view however which the learned Judge 
took in that case implied some doubt as to whether the [199] previous 
decisions had not been carried too far; and the gift was allowed to stand 
with respect to persons alive and capable of taking at bbe date of the gift, 
but was set aside with regard to persons unborn at the date of the gift. 

The principles of Muhammadan Law which prohibit indefinite gifts 
and gifts in fiduro appear to us equally to exclude the validity of such 
gifts to take effect at an indefinite future time. The rules referred to would 
seem to indicate that Muhammadan Law tends to correspond more closely 
with Hindu than with English Law in its principles. We dismiss this 
Second Appeal but without costs, as in the Court below, the point being 
a novel one, and by no means free from difficulty. 
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APPELLATE CIVIL. 

Before Mr. Justice Kernan and Mr. Justice Brandt. 

Lakshmayya [Plaintiff), Appellant v. JaGANNatham and OTHERS 

[Defendants), Eespondentsf^ [9ch March and 18th February, 1887.j 

LimitationAct^Act Z7o/1877. Schedule II, ArticleQb—Mutual current accounts — 

Reciprocal demands. 

A employed H as his ageob. B alone kept written debit and credit accounts. 
A sued U lor a balance due on the account between them: 

Held, that the debit and credit account showed r-'Ciprooal demands >^etween 
plaintiS and defendants, abd that the account was a mutual open aod currant 
account witbiu ibe meaning ofLimic'ation Act. 1877, Schedule II, Article 85. 

[R., 22 B. 606 (610).] 

This was an appeal against the decree of H. LeFanu. District Judge 
of Kistna, in appeal Suit No. 199 of 1884, modifying the decree of Subba 
Bao, District Munsif of Masulipatam. in Original Suit No. 631 of 1883. 

Defendant No. 1 (the other defendants being undivided members of 
his family) worked certain harbour boats belonging [200] to the plaintiff 
on commission, and was authorized to pay money on the plaintiff’s 
account for the expenses of working the boats, &c. Debit and credit 
accounts were rendered to the plaintiff on 3Ist December 1879, which 
showed a balance in the defendants’ favour of Bs. 17-1-3. This item was 
brought into account rendered on 30tb March 1880 and formed part of a 
balance in the defendants’ favour of Bs. 45-3-6, which was again brought 
into accounts rendered on the 7tb July 1880, showing a balance in 
defendants' favour of Es. 179-11-4. The defendants left off working the 
plaintiff’s boats in April 1880. On the 14th March 1881, defendant No. 1 
sent signed copies of the accounts of 30th March 1880 and 7th July 1880 
(Exhibit A) to the plaintiff together with a letter demanding payment of 
the balance (Exhibit B). 


•8. A, 472 of 1886. 
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The plaintiff sued to recover a balance alleged to be due to him on 
the boat accounts. The plaint was filed on the 6th July 1883, and faa 
amended) stated that the cause of action arose ou the 14th March 1881, 
the date of Exhibit E which was relied on as an acknowledgment within 
the meaning of Section 19 of the Limitation Act. 

The Lower Courts held that the plaintiff’s claim was barred by 
limitation. 

The arguments employed in this second appeal appear sufficiently for 
the purpose of this report from the judgment of the Court (KbRNAN and 

Brandt, JJ.). 

Rama Rau, for appellant. 

Anandacharlu, for respondent No. 1. 

JUDGMENT. 


The plaintiff, un-ler a kararuamah. dated the lObh of January 1879, 
entrusted the defendant with the working of his boats, and authorised the 
defendant bo receive the moneys payable by psople using the boats, and 
to pay on his account money for expenses incurred in and for the working 
of the boats. The defendant was entitled to receive commission for his 
work. The defendant worked the plaintiff’s boats from about the lOth 
Januaiy 1879 bo April 1880. The defendant* kept the accounts of receipts 
and payments in respect of the boats and in respect of moneys paid to 
the pUinbiff, and of moneys paid at his request to other parties and in 
respect of meneys due on other accounts settled between the plaintiff and 
the defendant and for commission due to the defendant An account 

was furnished to the plaintiff by the [201] defendant uo to 3Ut 

December 1879. which showed a balance of Rs. 17-1-3 due by the 
plaintiff to the defendant. That item is brought into another account 
fu^rnished by the defendant to the plaintiff up to the end of March 
1880; and the latter account showed a balance due by the defendant 
to the plaintiff of Rs. 45-3-6. which sum is the first item in the last 
account furnished by the defendant to the plaintiff down to and includ¬ 
ing a debit bo the plaiubiff on the 7bh July 1830. This last account 

after crediting the plaiatiff with all receipts by the dafandaut therein 

specmei. and debiting the plaintiff with various paymanbs as above 
mentjoned, and with a charge for Rs. 200 for discontinuing the defendant 

in the busmens. 8how3d an alle»ai hiUncs of Rs. 179-11-4 due bo the 
defendant. 

The plaint was filed on the 6th July 1883. The cause of action was 
origmallv shatsd m the plaint bo hava arisen on the 7Dh July 1880, but 
the plaint was amended staging that the cause of acbiou arose on the 14bh 
of March 1881, the date of Exhibit B. The defendant pleaded that plaint- 
itt s cl^m was barred by limitation. At the trial it appeared that the 
plaiQtiff, in April 1880, ceased to allow the defendant to work the boats, 

defendant to the plaiotiff, dated 14bh 
March 1881, the defendant says he sent in Aoril 1880, when the plaint- 
itt took the boats, an account to the end of March 1880 and an account 
o 1 10 7uh of July 1880, aod tihat genfc two duolicafce aocoaoks signed 

B 170 savs, “ with regard to them you owe us 

XV3. 17y-ll*4, The defendant then calls on the plaintiff to pay that sum 
and interest within one week, and threatens that otherwise the defendant 
will sue the plaintiff in a Civil Court. The duplicate accounts referred to 
in that letter are mutual open current accounts within Section 85 of the 
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Limitatsion Aob of 1877, and the Courfca below were in error in holding the 

plaintiff's suit barred by limitation. 

The accounts are not accounts oontaining only one side of the account, 
but they contain items of debit and credit to both parties on mutual 
credit, and the account between them was open and current. The case 
of Catling v. Skoulding (1) is probably the first reported casein which ihe 
ease of mutual accounts, not being merchant’s accounts was discussed. In 
that case another case of [202] Cotes v. Harris was referred to in which 
the account was all on one side; and Lord Kenyon says, in such case 
“ the last item within the limitation in the account would not draw after 
it those of longer standing, but it was not doubted that if there had been 
mutual demands the plaintiff might have recovered. Other cases on 
the subject of mutual accounts are collected in the notes to ^^Vebber v. 

There were here reciprocal demands between the plaintiff and the 
defendant apparent, on the accounts, viz., the money received by the 
defendant for the earnings of the boat formed to that extent the plaintiff s 
demand, and the payment by the defendant at the plaintiff’s request to 
other parties and the payment bo the plaintiff and payments for the 
expenses of working the boats and the commission due to him to that 
extent formed the defendant’s demand against the plaintiff. In order 
that an account shall be deemed to be a mutual account, it is not 
necessary that parties shall have each kept accounts in writing. It is 
enough if the dealing amounted to mutual debits and credits on both 
sides, and if the account is kept in writing, it is enough if one of the 
parties keeps it so. In Khushalo v. Behari Lai (3), Article 85, Schedule II 
of the Limitation Act, was held to apply to an account of debits and 
credits kept by a banker. In Narrandas Hemraj v. Vissandas Hemraj (4), 
it was held that when the course of business has been of such a nature 
as to give rise to reciprocal demands between the parties, Article 85 would 
apply: Watson v. AgaMehedee Sherazee (5). 

It is not necessary to consider the question raised, whether the defend¬ 
ant’s letter of the 14th of March 1881 was an acknowledgment within 
Section 19 of the Limibatiou Act, or whether it could be received in 
evidence without being stamped. 

The suit must for the above reasons be remanded for re-trial on the 
merits. Costs of the appeal bo be provided for in the revised decree. 


1887 

Feb. 18. 

Appel¬ 

late 

Civil. 

10 M. 199. 


10 M. 203. 


[203] APPELLATE CIVIL. 


Before Sir Arthur J. R. Collins, Kt., Chief Justice and Mr. Justice 

Parker. 


Appa EaU (Plaintiff), Appellant v. Suryanarayana (Defendant), 

Eespondent.* [26th January, 1887.] 

Contract Act, Section li—Penalty—Enhanced rate of interest and compound interest. 

A mortgagor agreed that if any instalment of interest aooruing due on the 
mortgage was not paid, he should pay compound interest and discharge the 

* Second Appeal 333 of 1866. 

(1) 6 Term. Reports 189. (2) 2 Saunders 127. (3) 3 A. 623. 

(4) 6 B. 384. (5) 1 I.A. 346. 
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pincipal in one year, and further that if the principal was not so dischamed 

he should pay interest at an enhanced rate: 

Hdd that the mortgagee could enforce the agreement. 

[F., 15 A 2.32 (253) (F.B.); 29 C. 823 (827) ; 17 M. 62 (66l; 25 M. 343 (3501 = 11 M L J 
421 ; 7 C^W.N. 876 (377) ; R . 29 M. 491 (496); 24 M.L.J. 135 (163) = 13 M.L T 
20; 1 N.L.R. 9 (121; U O.C. 307 (309).] 

* 

This was a suit brought by a mortgagee to recover a balance of 

inteiest due on a mortgage bond in which the mortgagor agreed as 
follows :— 

Should I so fail to pay the amount of interest, I shall pay the 

interest at 2 per cent, per month as stated above, on the amount of the 

interest also from the expiry of the instalment. I shall pay tbe principal, 

the amount of interest due, and the amouot of interest thereon, within 

one year in Vizagapatam. Should I fail to clear a year hence the whole 

amount due to you, I shall pay you the whole of the amount due, 

together with interest on it from that date at the rate of 3 per cent per 
month.” 

Default was made in payment of an instalment of interest, and the 
principal was not discharged within the following year. 

The District Munsif of Vizagapatam held that the agreement set out 
above was penal in character and not enforceable bv the mortgagee and 

that he was only entitled to interest at the original rate of 2 psr cent, per 
month and decreed accordingly. 

c i-i District Judge of Vizagapatam confirmed the decree 

of the District Munsif. 

The plaintiff appealed. 

Mr KBroion for appellant cited (iiiter alia) Contract Act. Section 74 
Adankij Uamachandra Row v. Indukuri Appalarajua Gam (2 M.H. 
C.E.. 4oU Mackintosh v. Grow (I.L.R.. 9 Cal. 689); [204] Behary Ball 
Dossy. Tcj Nara,^ (I.L.R., 10 Cal., 764); Su^ffui Lai y. Baijnath Boy 

I J. f Ad lOi/* 

, Advocate-General (Honorable P.O’ Sullivan) for respondent 

referred to Madras Regulation XXXIV of 1802 and cited DipNarain Rai 
V. Dipan Rai (I.L.R., 8 All., 185). 

The Court (Collins, C.L.and Parker, J.) delivered the following 

JUDGMENT. 

It has frequently been held that an agreement to add interest to 
principal and so to pay compound interest is not a penalty. The only 
question IS whether an agreement to pay an increased rate of interest as 
well as compound interest amounts to a penalty. 

The old laws as to usury referred to by the learned Advocate-General 

^pealed, and the only case of authority relied upon is Dip 

^ therein held that if a lender stipu- 

ated foi both kinds of damages, viz., compound interest and also interest 
at an increased rate, the two stipulations together could not be regarded 
as a fair agreement with reference to the loss sustained by the lender but 
wou amoun o a penalty. The learned Judges did not, however, refer 
to m support of the proposition thus laid down. 

• we cannot assent to so general a rule, and are of 

opinion that the question must largely depend upon the circumstances of 
each particular case. It might easily happen that for special reasons a 
sum of money might be at first l eut^ unusually favorable terms and that. 

(1) 8 A. 185. ’ 
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if.unpaid ab the time stipulated, compound together with increased 
interest, would not amount to more than a fair indemnity against loss. 

We think the true principle of decision is that a Court should not 
interfere to protect persons who, with their eyes open, choose knowingly to 
enter into even somewhat extortionate bargains, but that it is only when 
a person has entered into such a bargain in ignorance of the unfair nature 
of the transaction, advantage having been taken of youth, ignorance or 
credulity, that a Court of Equity is justihed in interfering, Mackintosh v. 
Wingrove (l). No such plea was raised in the case now before us. 

The appeal is allowed, and, in modihcation of the decrees in the Courts 
below, we award the plaintiff the sum sued for together with his costs 
throughout. 


1887 

Jan. 26. 

Appel¬ 

late 

Civil. 

10 tf. 203. 


10 U. 205 (P.C.) = 11 iDd. Jur. 271^14 LA. 67»d Bar. P C.J. 10. 

[20S] PRIVY COUNCIL. 

Present : 

Lord Watson^ Lord Fitzgerald^ Lord Hobhouse, Sir Barnes Peacock, and 

Sir B. Couch, 

[On appeal from the High Court at Madras.] 

Thayammal and another {Defendants) v. Venkatarama [Plaintiff), 

[12th February, 1887.] 

Adoption—Widow adopting toiler deceased'liusband, with consent of sapindas-^Effeci of 
estate having already vested in the widow of a son. 

A son’s widow having obtained her widow's estate in the property inherited by 
her deceased husband from his father, the widow of that father cannot adopt a 
son to the latter, whether she acts under authority from her husband or as widow 
with the assent of sapindas. 

That the power of the father’s widow to adopt a SOD to him is brought to an 
end upon the vesting of the estate in the son’s widow was decided in Miisstiinat 
Blujobun Moyee Dehia v, RamKishore Acharj Chowdhry (2) and Padmakuniari 
Debi V. The Court of Wards (3). 

[F., 32 C. 861 (868) = ! C.L.J. 270; 33 C. 1306 (1319) = 4 C-L.J. 357 = 11 O.W.N. 12; 
R., 14 B. 463 (469); 17 B. 164 (169) ; 19 B 331; 22 B. 551 (F.B.); 23 B. 327; 25 
B. 306 ; 26 B. 626 (P.B ); 32 B. 499 = 10 Bom.L.R. 692 (694); 17 0.122 (P.C.) = 
16 I. A. 166=5 Sar. P.C.J. 379; 33 M.238 (230) =4 Ind. Gas. 386 (.388)=? M.L.T. 
236 (239); 13 Ind. Gas. 7 (15)=22 M.L.J. 85 (104) = 10 M.L.T. 463 (472) = (l9ll) 
2 M.W.N. 539 (661).] 

Appeal from a decree (21st March 1884) of the High Court affirming 
a decree (iStb January 1882) of the District Judge of Trichinopoly. 
:i;ijlnthe suit, out of which this appeal arose, a son, adopted by the 
widow of a son of one of two brothers deceased, claimed a declaration 
t^iat an adoption by the widow of the other brother, sapindas assenting, 
was invalid; and he bad obtained a decree to that effect on the ground 
that, before the adoption now disputed, the estate had already vested in 
the widow of a son. 

Oftv^o brothers, Dorasami, deceased in 1858, and Subha Aiyan. also 
deceased, tbe former left a sou, Kuttisami, who died in 1866, and a widow 
Thayammal, the first defendant in this suit. The latter brother left a 
floo named Eangasami, who died in 1861. Kuttisami, son of Dorasami, 
left a wido w, Thangammal. 

(1)4 0.187, (2) 10 M.I.A. 279. (3) 8 G. 302=8 LA. 229, 
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The plaintiff, claiming as adopted son of Rangasami, alleged that 
an adoption purporting to be made in 1877 by Thayammal, widow 
of Dorasami, whereby she attempted to adopt Chitambara [206] 
Aiyan, the second defendant, was invalid by law. One of the reasons 
alleged for the invalidity of the adoption was the existence of Thangam- 
mal, the winow of Kuttisami, who had (it was alleged as another reason), 
adopted a son to her deceased husband, thereby, although this son had 
since died, preventing any further adoption in the line of succession to 
Dorasami. Another objection was that Chitambara Aiyan was too old 
for the adoption to be valid ; also that his upanayana had already been 
performed before 1877. On this last ground the Court of First Instance 
decreed the claim, deciding, also in favour of the plaintiff, a question of 
fact raised by the defence, viz., whether the plaintiff had himself been 
adopted, as he alleged, to Rangasami. 

A Divisional Bench of the High Court (SiR C. TURNER, C.J„ and 
Muttusami Ayyar, J.) dismissed an appeal from that decree. They aflSrm- 
ed the finding of the plaintiff’s adoption, pointing out that it was supported 
by what appeared in Ramasami Aiyan v. VenkataranmiyaJi (1), a suit in 
which the present plaintiff was also plaintiff as heir of Rangasami in 
virtue of this same adoption, suing to set aside some dispositions of pro¬ 
perty made by the widow. 

As to the other part of the case, the High Court put the decision on 
a diffVrent ground from the first Court. The Judges held the adoption 
to be invalid for the reason that an adoption cannot be made by a widow 
after the estate has vested in the widow of the son. They referred to 
Padmakumari Debi v. The Court of Wards (2). The judgment is 
reported in Thayammal v. Venkatarama (3). 

On this appeal, Mr. J . D. Mayne and Mr. H. H, Shephard appeared 
for the appellants. 

The respondent did not appear. 

For the appellant it was argued that the High Court had misunder¬ 
stood the application of the judgment in Padmakumari Debi v. The 
Court of Wards {2), the decision in that case not having been, as it had 
06611 held to be, eotirely a^oplicabie to the facts now presented; nor had 
it been knpt in view that the adoption of the second appellant, having been 
intended to operate for the benefit [207] of the widow's deceased husband, 
accorded with principel. It was clear that if an infant son, left by the 
husband, had died, the widow, with the assent of the sapindas, could have 
adopted a son to him—See Vellanki Venkata Krishna Row v. Venkata 
Rama Lakshmi Narsayya (4). 

It did not appear why this power should be taken away by reason 

of the son having grown up, married, and then died, leaving a widow; 

although it must be admitted that this widow, having inherited, would not 

be liable to be deprived of her widow’s estate. Notwithstanding, however, 

that the adoption would be so far inoperative, as regards the latter purpose, 

it did not follow that it would be invalid altogether; and it was consistent 

with law that the adopted son should take on the death of the widow, and 
not before. 

^ As to the prior adoption of Krishnasami since deceased by Thangammal 
m order bo make that adoption a valid ground of objection to the adoption 
now in dispute, it must be shown to have taken place before the latter 


il) 2 M. 91. 
(3) 7 M. 401. 


(2) 8 C. 302=8 I.A. 229. 
(4) 1 M. 174=4 I. A. 1 
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adoption which occurred in May 1877 ; and due authority for it must be 
shown, or else, that the appellants were estopped from disputing it. 

[Sii Barnes Peacock inquired whether, in regard to the ground of the 
High Court’s decision, the appellant’s counsel would dispute, that, when 
once the estate had vested in the son’s widow, the rights of the heirs, 
coming in after the widow, could not be altered. He also asked whether 
it was not clear that an adoption must be valid at the time when it was 
made, if it was to be valid at all.] 

It was submitted that there might be a suspension of the rights follow¬ 
ing upon the adoption. The power and duty of adopting was continued, 
as for three generations male offspring, or its admitted substitute was 
required. It was true that an adoption must be either valid or invalid at 
the time* when it took place; but it did not follow that this adoption was 
invalid for that reason, as it might be that the right of the adopted son to 
take possession did not accrue till after the death of the widow—an 
argument which none of the decisions appeared altogether to negative. 

[208] Eeference was made to— 

Digest of the Hindu Law, by West and Buhler, Vol. II, Book II, 
Section III, 3rd Ed., p. 995. 

Mayne’s Hindu Law and Usage, paras. 163,178. 

Tagore Law Lectures, 1882. 

Judgment of Jackson. J., in Puddo Kximarce Debee v. Juggxd 
Eishore Acharjee. (1) 

Mussumat Bhoobum Mhyee Dehia v. Bam Eishore Acharj Choxvdhry 

( 2 ) , 

The Collector of Madura v. Muttu Bamahnga Sethxipati {Bamaiiad 

Case). (3) . / ^ 

iSri Baghundha v. Sri Brozo Eiskoro.(v 

Vello.nki Venkata Erishna Bow v. Venkata Bama Lakshmi Narsayxja. 

(5) ^ ^ 

Bam Soonder Singh v. Surbanee DosseeX^i 

JUDGMENT. 


1887 
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Council. 


10 H. 208 
(PX.) = 

11 lod. Jar. 
271=14 
I.A. 67= 

5 Bar. P.C.J. 
10 . 


On a subsequent day, 26th February, their Lordships judgment was 
delivered by 

Sir Barnes Peacock.— This is an appeal from a judgment of the 
High Court at Madras in a suit instituted by the respondent to have it 
declared that an alleged adoption of the second defendant, by the first 
defendant was invalid. It appears that Dorasami, who was entitled to 
certain property, died many years ago, leaving Tbayammal. the first defend¬ 
ant, his widow, and also an only son, Kuttisami, his heir-at-law, sur¬ 
viving him. a- , 

Kuttisami, the son, married Thangammal, and subsequently died 

without issue, leaving Thangammal, his widow, who, upon the death of 
her husband, succeeded as heir to the property. 

It is alleged that, after the death of Kuttisami, the son, and during the 
life of Thangammal. his widow, Tbayammal, with permission of sapindas, 
adopted the second defendant as a son of her deceased husband. Several 
objections have been taken to that adoption, and, among others, that the 
son’s widow having lawfully adopted a son to him, the father s widow had 
no power to adopt. The adoption by the son’s widow was disputed, but 


1) 6 0. 615. (2) 10 M. I. A. 279. (3) 2 M. H. C, R. 206=12 M. I.A,397. 

;4) 8 I. A. 164. (6) 1 M. 174 = 4 I.A.l. (6) 22 W.R. 121. 
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lb wasobjectea on behalf of the respondent that it was immaterial whether 

adopted or not, for that, even in the absence of such adootion 

L209J tne survival of the son's widow and the vesting of the estate in 

her put an end to the right of Tnayammal. his mother, to adopt a son to 
his father. ^ 

Theii Lordships are of opinion that the objection is fatal to the 
adoption of the seimd defendant. It is therefore unnecessary to express an 
opinion as to other objections to that adoption, or to consider whether 
there was or was not a valid adoption bv the son's widow 

Their Lordships are of opinion that the High Court was correct in 

_ considering that the case is governed by the decision of this CommiGtee in 

the case of Padmahniiari Debi v. The Court of Wards (l) which was 

tounded noon the case of Miissmnat Bhoobum Moyce Debia v. Ravi Kishore 
Acharj Chowdhry. 

It was contended by the learned counsel for the appellant that all 
that was decided by the Judicial Committee in Bhoobwn Moyee's case was 
that the son adopted by the mother could not recover the estate from 
the WK^w of the son. This apuears to have been the view taken by the 
Lower Courts m Padvmkiwiaris case. But this Committee, upon appeal, 
held that the case went much further. Nothing can he clearer or more 
explicit than the language used by the Committee in that case. Thev 
said: Thesubstitution of a new heir for the widow was, no doubt, the 
question to be decided and such substitution might have been disallowed, 
theaaoption being held valid for all other purposes, wnich is the view 
which the Lowei Courts have taken of the judgment; hut their Lordships 
do not think that that was intended. They consider the decision to be 
that, upon the vesting of the estate m the widow of Bhowani (i.e.. the 
son), the power of adoption was at an end and incapable of execution, and if 
the question had come before them without any previous decision upon it, 
hey would have been of that opinion.” Their Lordships entirely concu; 
m that view and they are of opinion that the adoption,' with the permis- 

m the present case, could have no greater effect as regards 
the ii^hn to pioperty than the adoption under the deed of permission in 
the cases to which reference has been made. 

'T'" ^er Majestv that the 

.lud^ment of the High Court ought to be affirmed. The [210] respondent 

not having appeared, there will be no costs of the appeal 

Appeal dismissed. 

Solicitors for appellants : Messrs: Burton, Yeates, Hart and Burton. 


(1)8C. 302=8 I.A. 229. 
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APPELLATE CIVIL. 


1887 

March i.. 


Befote Sir Arthur J. B. Collins, Kt., Chief Justice, and 

Mr. Justice Parker. 


Bbperence under Section 39 op Act V of 1882."‘ 
t9!lst January and 4bh March, 1S87.1 


Madras Forest Act,-Act Vof ISSi, Sectiom U. -Indian rAmUilian Act-Act XV 
of H77, Sections 5. 6 -Pcriid of lunitation—Poircr to c.ccusc dclau. 

Delay in preCerriog aa appeal uader the Madt-iS Forest Act beyond the period 
prescribed by Section 14 of that Act, may be excused under Section 5 of the Indian 
Limitation Act. 1877. 


rOverruled. 34 M. ftOS (509) =5 Ind.C.is. 884 = 20 M.L.J 233 = 7 M.L^. 
Dl88., 18 M. 90 (112) (P B ) ; P.. 12 M. I (5); U M. 404 (405),; R.. 
(172* (F.B ); 12 M. 467 (471); 10 A.L J. 3= Ifi Ind.CiR. 148 (152): 

217 (219).J 


132 (135) ; 
12 M. 163. 
•2 M L-J. 


Appel¬ 

late 

Civil. 

10 U. 210. 


This case was referred by the Collector oi Salem, under Madras Act 
V of 1882—the Malras Eorest Act, Section 39. 

The question referred and the circumstances under which it arose 
appear sufficiently for the purpose of this report from the judgment of the 
Court (Collins, C. J.. and Parker, J). 

Counsel were not instructed. 


JUDGMENT. 

The appeal as to which this reference is made is preferred under 
Section 14 of the Madras Forest Act V of 1882, which prescribes the term 
of 60 days as the period within which the appeal must be preferred. 

The appeal was preferred two days out of time. 

The question referred hy the Collector is whether he has power to 
excuse the delay under paragraph 2, Section 5 of the Limitation Act of 
1877, regard being had to the provisions of Section G of the same Act that, 
when a period of limitation is specially prescribed by any special or local 
Jaw, nothing in that Act {i.e., the general Limitation Act) shall affect or 
alter the peiiod so prescribed. 

The Collector has recorded his opinion that the general provisions of 
the Limitation Act cannot apply to a case in which the period of limita- 
tioo is fixed by a special or local law, and the decision in Tliir Sing v. 
Venkataramier (1) would at first sight [211] appear to support that view. 
But it must be noted that the deriision in that case was governed by the 
Limitation Act of 1871, Section 6, of which differs in its wording from 
the corresponding section (also Section 6 of the present Act. 

In the Act of 1871, the concluding words of Section 6 were 
“ nothing herein contained shall affect such law,” but in the present Act 
the words are “ nothing herein contained shall affect or alter the period so 
prescribed.” 

It was held in Behari Loll Mookerjee v. Mumjolanath Mookerjee (2) and 
Golap Ohand Nowlucka v. Krishto Chunder Doss Biswas fS) that the object 
of the alteration was to give persons suing the benefit of the rules 
contained in the present Act for computing the period within which the 
suit must be brought, and in Nijabutoolla v. TFa^ir AH, (4) the Judges 

* Referred Case 2 ol 1886. 

(1)3M. M. (2) 6 0.110. (3) 5 0.314. ((4 8 C. 910. 
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went further and held that the provisions of Section 5 were generally 
applicable to all suits and appeals notwithstanding anything contained in 
Section 6. 

We think that the Collector is at liberty to excuse the delay under the 
second paragraph of Section 5. To do so does not alter the period prescribed 
by any special law, but is merely the exercise of a descretion which is 
not expressly prohibited and which is generally applicable. 


10 M. 211. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 


Muttikulandi and others {Defoidants) Appellants v. KOTTAYAN 
{Plaintiff), Bespondent [llth and 28tb February 1887.] 

Civil Procedure Code, Section 57 —Plaint presented in a wrong Court. 

In all cases where no option as to the selection of the Court is allowed by law 
to the plaintiff, a plaint presented in a wrong Court must be returned for pre¬ 
sentation in the proper Court. 

[R.. 23 B.679 (681).] 

Appeal from the decree of A. J. Mangalam Pillai, Subordinate Judge 
of Madura (West), affirming the decree of P. S. Guru-r2!2] murthi Ayyar, 
District Munsif of Tirumangalam, in suit No. 673 of 1884. 

This suit was brought to recover a certain manyam, situated within 
the limits of a zamindari village. Both the Lower Courts decreed for the 
plaintiff. 

The defendants appealed to the High Court on the following 
grounds:— 

1. Regulation VI of 1831 precludes Courts of Civil Judicature 

from taking cognizance of suits of t bis nature. 

2. The Subordinate Judge is wrong in holding that Regulation VI 

of 1831 does not apply to a zamindari village, but only to 
ay an villages. 

Bhashyam Ayyangar, for appellant. 

Subrainanya Ayyar, for respondents. • 

The arguments employed in this second appeal appear sufficiently for 
the purpose of this report from the judgment of the Court (Muttusami 
Ayyar and Parker, JJ.) 

JUDGMENT. 

It is admitted in second appeal that the Courts below had no jurisdic¬ 
tion, and that the suit should have been brought under Regulation VI of 
1831. The only point argued was whether the plaint having been presented- 
in a Court of Civil Jm’isdiotion can be returned under Section 57 of the 
Code of Civil Procedure for presentation in a Revenue Court. 

We are of opinion that the wording of the section is imperative, 
and that in all cases where, as here, no option as to the selection of the 
Court is allowed by law, the plaint must be returned for presentation in 


• Second Appeal 743 of 1886. 
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the proper Gourt; Prabkakarbhat v. Vishwambhar Pandit (l) and Bha- 

deshwar Ckowdhry v. Oaurikant Nath. (2) t .l i • ^ 

The decrees of the lower Oourbs must be reversed and the plaint re¬ 
turned to the plaintiff. The plaintiff must bear defendants’ costs through¬ 
out. 


10 U. 213. 

[213] APPELLATE CIVIL. 

Before Mr. Justice Kernan and Mr. Justice Parker. 

Pachamtjthu {Defendant No. 5). Appellant v. ChiNNappAN {Plaintiff), 
Respondent.* [22nd February and 9th March, 18^7]. 

Indian Linvitation Act~Act XV of 1B77. Schedtile II, Articles^, 120-Suitfor declara¬ 
tion of title—Iniidental relief - Setting aside instrument. 

Th 6 p 0 cio.ioflimitatioQ for suits to declare title is 

when the right accrued, under Indian Lim.tUion Act. 1877, Schedule JL Art 

120 ; and this period is not afieoted by Article 91. though the effect of the declat 

acion is to set aside an instrument as against the plaintm. 

fF 16 M 138 (139) * Appl. 14 M. lOl (102) ; R.. 22 A. 90 (92); 16 B. 186 (199) ; 16 
^ ’ M 29M29?L ie ^ 410 (416) ; I O.UJ. 73 (80) : 4 M.L.J. 254 (255,.] 

Appeal from the decree of S. Gopalaohary, Acting Subordinate 

Judge of Madura (East), in appeal suit No. 239 of 1885. / 

decree of T. Venkata Ramayya. District Munsif of Paramagudi, m ori¬ 
ginal suit No. 523 of 1884. 

This was a suit for a declaration that the plaintiff was owner of cer¬ 
tain land. 

In October 1880, the plaintiff brought an action against the defend¬ 
ants. Nos. 1—4, and in November 1880. the plaint land was attached 
before judgment. In the interval, defendant No. 1, the father of^defena- 
ants Nos. 2—4, mortgaged tho plaint land to defendant No. o under 
Exhibit J. The same land was subsequently sold in execution of a decree 
obtained by another creditor against defendant No. 1, and in December 
1882 the plaintiff became the purchaser and entered into possession under 
a certificate dated 26th June 1883. The plaintiff now sued for a declara- 
tion as above, alleging that the mortgage to defendant No. o was fraudu¬ 
lent and without consideration. 

Defendants Nos. 1—4 did not appear. 

The District Munsif dismissed the suit on the ground that it was 
barred under Indian Limitation Act. 1877, Schedule II, Article 91. 

The Subordinate Judge reversed bis decree and granted the declara¬ 
tion prayed for. 

Defendant No. 5 appealed. 

[ 214 ] Stibramanya Ayyar and Rangacharyar for appellant argued 
that Article 91 was applicable since the plaintiff in fact sought to have the 
appellant’s mortgage (Exhibit J) set aside. 

Mr, jST Brown for respondent relied on {inter alia), Unia Shankar 
V. Kalka Prasad (I.L.R. 6 .411., 75) and Ikram Singh v. Intizam Ali 


(1) 8B.313. 


* Second Appeal 267 of 1666. 


(2) C. 8 836 


1887 
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(I.L.R. 6, All, 260) and referred to Uaj Bahadoor Sinqh v. Achxmhit Lai 
(L.R. 6 LA., 110). 

The further arguments adduced on this second appeal appear suffi¬ 
ciently for the purpose of this report from the juJgment of the Court 
(Keenan and Parker JJ.) 


JUDGMENT. 


The appellaut’s principal ground of appe il is tliat the re'ipoodent’s 
cause of action was, at the time of filing of this suit, the I8th of March- 
1884, barred by limitation. 

The [liaintiff prays for a declar.ition “that the 5th defendant has no 
right whatever to the olaint lands valued at Rs. 300. and th^t the plaintiff 
is the owner thereof by right of auction purchase.” The appellant contends 
that Article 91 of the Limitation Act applies. The plaintifl' contends that 
Article 120 applies, hut that if Article 91 applied still the suit is not barred. 

The facts necessary to refer to and foun 1 by the Subordinate Judge 
are as follows : — 


The plaintiff filed a suit No. 632 of 1880 on the Srh of October 
1880 against defendant No. 1, and his sons defendants Nos. 2, 3. and 4, 
on two hypothecation bonds for Rs. 1,040 to recover the amount due, 
and on the 19ch October 1880 served the defendants with notice for an 
attachment before judgment, and on the 21st November 1880 attached 
the plaint lands. In the meantime defendant No. 1 executed a mortgage 
to the defendant No. 5 with possession for 20 years for Rs. 1,000, 
dated I6tli October 1880, wliich was duly registered (Exhibit J). 
Suit No. 147 of 1881 was brought against defendant No. 1 by 
another creditor of his, and judgment having been obtained, the plaint 
lands were attached in that suit, and the plaintiff became the purchaser 
thereof on the Gth December 1882 and got a certificate dated 26bh June 
1883 (Exhibit E). The plaintiff obtained possession from the Court under 
Section 318 of tlie Code of Civil Prouedure in August 1883 and has since 
been in possession. After the execution by defendant No. 1 of the mort¬ 
gage to defendant No. 5 (Exhibit J), the plaintiff’s son on behalf of the 
plaintiff and with his knowledge [215] presented a petition to the Regis¬ 
tration officer not to register that mortgase, alleging that it was executed 
with fraudulent intent as suit No. 632 of 1880 was pending. 

The Subordinate Judge differing from the Munsif has found that 

the dtli defendant s mortgage (Exhibit J) was not executed for valuable 

consideration and was executed to defeat and delav execution bv his 
creditors. 


It is true, as argued by the plaintiff’s Vakil, that fraud must be proved 
not piesiimed. But the evidence in this ease being believed by the Subor¬ 
dinate Judge, we cannot say that, on the facts, he was wrong in holding 
that fraud was proved. It has not been made ground of appeal that, if 
he fraud was correctly found, still the action would not lie, nor was this 
question raised in the Lower Courts. 

It is not clear when the facts that entitled the plaintiff to sue became 
known to him, within the meaning of Indian Limitation Act, Schedule II, 
Aiticle 91, and if we were of opinion that the case came within that section 
we should direct further inquiry. But we think that Article 91 does not 
apply as the plaintiff does not and did not seek to cancel or set aside the 
moitgage of the 16th of October, 1880. No doubt a declaration that defend¬ 
ant No. 5 has no title to the plaint land would be to that extent equiva- 
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lent to setting aside that mortgage. But such 

leave the deed cooperate as between the parties ‘moreover the 

not amount to cancelling or setting aside that deed. Moieovei the 

plaintiff has no title or interest to set aside the deed as ‘ 

thereto. Assuming that the plaintiff ha l a right to file a suit loi the dec^a 
ration prayed, is tliat right barred under any other provision of tl e ^imi 
tatioQ Act? The only nrEicle, which it appears to us, affects plai 
right is Article 120 which t-rescribes the period of years from ® 
vrhen the right accrued. The plaintiff p... chased m December 1882 and he 
relies on his right as a purchaser to have the declara ion No dmiM 
the plaintiff had information before his purchase, and probably m N 
her 1880, that the deed to the defendant No. fi was 7 ®®" 
consideration and was fraudulent, and he purchased ‘>’®;°^®®‘^ 
defendant at auction, but we do not tliink these mat.ers s'lo . 
considered as the plaintiff's right to maintain ‘^is ®a.t, subioc. to the 
questions of limitation, is not [ 216 ] made a ground of appeal and as 
deed of mortgage to the defen,lant No. 5 is found to he fraudulent. 

This second appeai is dismissed with costs. 
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10 M. 216 = 1 Weir 741. 

APPELLATE CRIMINAL. 

Arthur .J. H. Collins, Kt.. Chief Justice, and 
Mr. Justice Parker. 


Queen-Empress r. Baodur Bhai and^^others. 

[ISbli February aod 22iid Maich, 186^.1 

Madras District MumdiMlies Ad- JVof 1884. Seclicms 191, 192, 193, m-Butcher's 
liccnitcis—Private luarlu’l. meanitt/jol. 

A Municipal Oouucil. under Ml. Madras Di..^rict 

to give licenses to certam persons keeping batchers 

bouse., except on the condition that they should remove to a fixed markei. 

Hdd that buichers’ shops not '• private markets “ within the meaning of 
i.ho Act. aud that the acMon of the Municipal Council was ult>a mes. 

This was a petition under Sections 435 and 439 of the Code of 
Criminal Procedure praying the High Court to 

District Magistrate of Bellary dismissing the complaint lo Case No. 43 ot 

^^^^The Acting Government Pleader (Mr. E. B. PozeeU), for the Grown. 
The accused were not represented, 

The facts and arguments sufliciently arpear for the purpose of this 
reporl from tL i of the Court (OOLLINS 0. J.. and PaRKER, J.) 

JUDGMENT. 

The Prosecuting Inspector to the Municipal Council of Bellary laid 

a complaint before the District Magistrate against four persona fo‘' 

to take out licenses for their shops, under Section 191 Clause 2 o“n6 Uis 
trict Municipalities Act. The accused are keepers of butchers shops in 

Cowle Bazar and have never hitherto beer. ea,Ued on '^^® 

for their shops. They are willing to take out licenses, but the Mumcipa 

Councillors require them to remove t heir shops to the municipal market in 

^~Criinin»l Revision Case 456 of 1886. 
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[217] order that; the District Surgeon and his assistant may be able to see 

•/vv selling good meat, such supervision being difficult 

it butchers shops are scattered all over the town* 

The District Magistrate held that the action of the council in 

licenses to existing shopkeepers, except on the condition 

that they should remove to a fixed market, was ultra vires, and dismissed 

^0 complaint. This criminal revision petition is presented by the Public 
Prosecutor. 

The first point for determination is whether the defendants are bound 
to take out licenses for their shops. By Section 198, Clause'I, it is 
provided that the owner of every private market for the sale or exposure for 
sale of animals or articles of food shall obtain from the Municipal Council 
a license to keep open such market, and by Clause 2, the Municipal 
Council IS empowered to refuse such license, if. in their opinion, the market 
is by position, construction, or arrangement unfit for the purpose of a 
market and calculated to be a nuisance to the neighbourhood. 

Are then these butchers' shops, private markets, for the sale of 
articles of food within the meaning of the Act? 

The term "market" is defined in Section 3. Clause 25 of the Act as 

any place ordinarily used for the sale of meat. &c., which is, at the passing 
01 this Act, a licensed market, or which may hereafter be declared by the 
Municipal Council to be a market." 

shops were not licensed markets at the passing of the Act, nor 
have they since been declared by the Municipal Council to be markets. 

It IS contended, however, that in Section 191, Clause 2, it is enacted 
th3.t no place m any Municipality shall be used as a slaughter-house or 
for the slaughtering of any animal intended for food or for selling or 
slot my tkejlesk thereof, unless a license for such use thereof has been 
previously obtained from the Chairman, 

«nd however. U one of those relating to “slaughterhouses." 

and the intention of the legislature in Sections 191-193 was clearly to 

nirf! A “^‘^tenance of public or licensed slaughter-houses in 

control, in which slaughter-houses animals intended 

D stored for sale. 

It IS necessary hat Clauses 2 and 3 of Section 191 should be read together. 

and a reasonable construction put upon them. Clause 2 is wide enough in 

^ prohibition against killing a chicken inten¬ 
ded [218] for food m any house within the Municiplity, but that such 
cannot have been the mtentiou of the may be inferred from 

nr sly prohibits the slaughter of any cattle, sheep, goats 

house* Municipality except m a public or licensed slaughter- 

iLp the subject matter of legislation (slaughter-houses) 

® ^ context, we think that the exnression "the 

^^e flesh of the 

nn ^ slaughtered in the same place, otherwise there 

shflfln • fk 3 which prohibits the slaughtering of cattle, 

sheep, or pigs otherwise than m a public or licensed slaughter-house. 

no eio^ijkf^ butchers used the premises on which their shops are situated 

be punishable under Section 192. 
u ■ IS not allepd in the complaint. If they merely sold in their 

k obtained elsewhere, which is all that is apparently 

alleged, they have committed no offence 
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The view we have taken appears to be similar to that taken by the 
High Court of Bombay in Baja Paba Khoji, in re (1) and Queen- Empress MsyoH . 

V. Magan Barjivan (2). , AppEL- 

On these grounds, the order dismissing the complaint was right, and 

■we must dismiss this petition. 

UHIMINAL. 


10 M. 218 = 1 Weir 566. 

APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and Mr. Justice 

Parker. 


10 M. 216=> 
1 Weir 741. 


Millard and another, in re.* [22nd March and Ist April, 1887.] 

PeyialCode, Sections 109 nnd Native Christian—Marriage by relapsed convert. 

A was baptized in infancy into tho Roman Oatliolio Church, but subsequently 
relapsed, with the rest ot her family, into Hinduism and was mari|ed to a 
Hindu Her Hindu husband since discarded her, and alleged that he would not 

have married her If he had known that she had been baptized A was subse- 

quently re-admitted into the Roman Catholic Church and married by B. a priest, 
to a Roman Catholic during the lifetime of her Hindu husband. 

r2191 Held, that A*s marriage with the Hindu was subsisting and valid at the 
time of her Christian marriage ; that she was guilty of the ofience of bigamy ; 
and that B was guilty of abetting that oSence. Lopez v Lopez (i.L.K., li Lai., 

706) discussed. 

CR., 18 C. 264 (269); 17 M. 235 (245) (F.B.) ; 30 M. 550=6 Or. L.J. 

476 = 2 M L.T. 345 ; 49 P R. 1907 ; U.B.R, (1897—1901', Civil, p. 488 (490).] 

Petition under Sections 435 and 439 of the Code of Gritninal 
Procedure, praving the High Court to revise the proceedings of J. Hope, 
the Sessions Judge of South Arcot in Calendar Case No. 2 of 1887, 
convicting the first and second accused, respectively, of the offences of 
marrying during the lifetime of a husband, and of abetting that offence 
under Sections 494 and 109 of the Indian Penal Code. 

The facts of this case, which were not in dispute, were stated by the 

Sessions Judge as follows: , z 

“ During the famine that prevailed ten years ago the first accused 

Irisi, then a little girl, was taken by her parents away from their village 
Polakunam in tbe Tiruvannamalai taluk to Alladi in the Tindivanam 
taluk. There they, along with other people, were baptized by the Roman 
Catholic priest of the place. Almost immediately after, they returned to 
their own village and Irisi’e father died. This was about 7^ 

1885 Irisi was married to the first witness Subban in accordance with the 
custom of the pariah caste (to which the parties belong) and with religious 
rites which were non-Christian. She cohabited with her husband for 
about a month, during which she conformed to his religion. The im¬ 
mediate cause of their separation does not appear. Possibly it was 
Subban’s discovery that she had once been baptized. At any rate he now 
alleges he was deceived and would not have married her had be known 
the fact. And when the Roman Catholic priest, Mr. Millard, who is the 
second accused in Court, tried subsequently to effect a reconciliation be¬ 
tween them, Subban refused to take her back o n the ground of her 

• Criminal Revision Case No. 55 of 1887. 

(1) 9 B. 272. (^) 
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1887 being a Christian, and even consented to pay Rs. 20 to meet the expenses 
APRIL 1. of her second marriage. 

- “ In September 1886. Irisi was married by the Reverend Mr. Millard 

Appel- untier her Christian name of Therese to a Christian naaied Zachary. If 
LATE her marriage ro Subban was a valid marriage she must be found guilty of 
Criminal, bigamy and the priest must be found guilty of abetring her in the com- 
-mission of the offence.” 

10 M, 218= and for petitioners cited (inter alia) ex parte [220] 

1 Weir 566. Karaka .Vrtc/imr (l). Gopal Singh v. Dhungazee (2), The Government of 

Bombay v. Ganga (3), and Weir's Criminal Rulings, Ed. IT, page 216. 

The Government Pleader (Mr. Poivell} in support of the conviction 

cited also Regina v. Sambhu Raghu (4). 

The arguments further adduced on this petition appear sufficiently, 
for the purpose of this report, from the judgment of the Court (COL¬ 
LINS, C.d., and Parker, J.). 

JUDGMENT. 

Th^tirst accused Irisi has been convicted under Section 494 of the 
Penal Code for marrying again during the lifetime of her husband Subban, 
and the second accused, a Roman Catholic priest, has beeu convicted for 
abetting her in the commission of that offence. 

The facts found are that in 1877 Irisi, when a little girl, was, with 
her parents, baptized into the Roman Catholic Church, but that, after her 
father’s deatli, the family relapsed into Hinduism ; that Irisi was married 
in 18S5, in accordance with the custom of the pariah caste, to one Subban; 
that, after some cohabitation, Subban made the fact of her former baptism a 
reason for discarding her; that she has since been re-admitted to the Roman 
Catholic Church by the second accused and was married by him to one 
Zachary, a Roman Catholic Christian, in 1886. 

The Sessions Judge held that the marriage between Irisi and Subban, 
not having been dissolved under the Native Converts Marriage Dissolution 
Act XXI of 1866, was a valid subsisting marriageat the dats of Irisi going 
through the forin of a Christian marriage with Zachary, hence that both 
the accused were liable to convicuon, but ho imposed a merely nominal 
punislmien^-, on the ground that they had acted under a mistaken view of 
the law. 

The grounds on which we are asked to set aside this conviction on 
revision are— 

(1) That the pariah marriage between Irisi and Subban was legally 

void. 

(2) That even if valid, it was dissoluble by the Canon law of the 

Roman Catholic Church, and that it should be presumed it 
was legally dissolved. 

[221] On the first ground it is contended that Irisi never reverted to 
Hinduism at all, and hence that her marriage with Subban was void under 
the Indian Christian Marriage Act (Act XV of 1872),, Section 4. But 
there was ample evidence on which the Judge was entitled to find that 
the family liad relapsed into Hinduism after their return to their own 
village, and we must, therefore, hold that the marriage of Irisi and Subban 
was a valid marriage. 

The second quesbiou is, whether that marriage had been legally dis¬ 
solved at the date of the alleged Christian marriage. Mr. Laing contends- 


(l) 3M.H.C.R. 254. 


(2) 3 W.R. 206. 

906 


(3) 4 B. 330. 


(4) 1 B. 347. 



IIL] 


In re MILLARD 


10 Mad. 222 


that it is dissoluble by Canon law. and that, tliough theie is no evidence 
on record that it was so dissolved, there is a legal presumption the 
marriage having been performed—that all the necessary preliminaries 

were properly observed. 

We are clearly of opinion that in this case there is nosuoh presump¬ 
tion. The rule we are asked to apply to the facts before us is, that when 

once a marriage m fact has been proved, there arises a presumption, in 
the absence of evidence to the contrary, that there has also been a marri¬ 
age in law. There can be no such presumption as to a form of marriage 
gone through, when a former valid subsisting marriage has been proved. 
In such case, the is entirely upon the defence to show that the 

earlier subsisting marriage has been vaiidiy dissolved. 

We are then askei to admit evidence to prove (l) that 
between Subbao and Irisi could be absolved by Canon law, and that 
it was in fact so dissolved ; and we are referred to the case of Lovez v. 
Lopez (1) in support of the contention that a dispensation, according to 
the rule of the Church of Rome, can give validity to a marriage between 
persons within prohibited degrees when such parties are not gov^rneri by 
English statute law, but by the customary law of the cl ass to which they 

belong. 

The rule there laid down can have no application to such a case 
as the present, where one of the contracting parties vu., Subban. has 
never been governed bv the customary law of the Roman a \o ic 
Church. It would be irrelevant, therefore, to take evidence upon this 
subject, since no rules of Canon law could operate to deprive Subban ot 

his wife. ,, ... .. 

It is then urged that the Native Converts Marriage Dissolution Act 

(Act XXI of 1866) does not apply to Roman Catholics and, m L222J fact, 
that Roman Catholics have ivlways been exempted from the operation ot 
the Marriage Acts passed by theGoveroor-Oeof^ral in Counc:l. In suppoi 
of this contention we are referred to Section 34 of that Act and the Inc lan 
Christian Marriage Act (Act XV of 1872). Section 65. 

The object of Act XXI of 1866 was to legalize, under certain cir¬ 
cumstances and with a certain procet^ure, the dissolution of marriages of 
native converts to Christianity who were deserted or repudiated on 
religious grounds by their wives or husbands, and Section 31 of the Act 
declared that nothing in that Act should be taken to declare inva.id ariy 
marriage of a native convert to Roman Catholicism if celebrated in 
accordance with the rules, rites, ceremonies and customs of the Roman 
Catholic Church. The section does not exempt Roman Catholic converts 
from the procedure laid down by the Act. bub merely declares that nothing 
in that Act shall render a Roman Catholic marriage invalid. This would 
certainly not render it lawful for a Roman Catholic priest to marr> a 
woman to another man, her own husband being still living. 

AU that is enacted by Section 65, Act XV of 1872 , is a prohibition 
against the solemnization of a marriage between Roman Catholic Chris¬ 
tians under Part VI of that Act. i.e., by a certificate granted by a person 
licensed under the Act. The effect of the change of the law was merely 
that Roman Catholics could only have their marriages solemnized by their 
own clergy according to the rites of their church, nothing being said about 
prohibited degrees—see Lopez v. Lopez (1)—but it certainly will not 
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authorize a Bomau Catholic clergyman to solemnize a marriage between a 
man and a woman who, by the law of the land, is still the wife of another 
man. 

We entertain no doubt that the conviction was right and must, there¬ 
fore, dismiss this petition. 


10 M. 223. 

[223] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayuo>r and Mr. Justice Brandt. 


Subramanyan and others (Defendants), Appellants v. GOPALA 
and others (Plainti^s), Respondents/'' [18th October, 1886, and 

14th April. 1887.] 

Malabar law Karnavan, decree against,—Female not incapable oj managing the affairs 
of a tarwad —Res judicata. 

The seoior female membec of a Malabar tarwad. who mauaged its affairs, in* 
stituted a suit od behalf of the tarwad and in the capacity of karnavau : 

Held, (1) that a female is not precluded from managing the affairs of her 
tarwad when there is no male member in her family capable of performing the 
duties of a karoavan ; and 

(21 that the junior members of the tarwad were, in the absence of fraud 
shown, constructively parties to tbe suit, and were accordingly bound by the 
decree passed in it. 

CR., 15 M. 19 (22) ; 20 M. 129 (136) (F.B.).] 

Appeal against the decree of V. P. deBozario, Subordinate Judge of 
South Malabar in appeal No. 149 of 1885, affirming tbe decree of 
N. Sarvothama Bau, District Munsif of Palghat, in original suit No. 1038 
of 1883. 

This was a suit brought by the pUintififs, who together with their 
mother, defendant No. 9 constitute a Malabar tarwad, to redeem a certain 
piece of land. The land in question was alleged to have been demised in 
1838 by the then karnavan of tbe plaintiff’s tarwad on kanam to one 
Annamalai, who assigned his interest to adevasom belonging to defendants 
Nos. 1 to 4 but under the management of defendant No. 5. Defendants 
Nos, 1 to 4, and defendants Nos. 6 and 7 who were tenants of the land in 
question, did not appear. Defendant No. 8 claimed the jenm right in the 
land. Defendant No. 9 had brought original suit No. 210 of 1881, against 
defendant No. 8, to redeem the alleged demise of 1838 made by her tarwad; 
but it was dismissed, it being found that the jenm right was in defendant 
No. 8 and nob in the tarwad of defendant No. 9. Defendant No. 8 and 
[224] defendant No. 5 (who claimed through him) accordingly now pleaded 
that tbe matter was res judicata. The plaintiff in reply alleged that 
defendant No. 9, being a female, was not legally competent to represent 
or sue on behalf of the tarwad, and that they were nob affected by the 
decree in the former suit. Both the lower Courts decreed for the plaintiffs. 
Defendants Nos. 5 and 8 appealed, defendant No. 9 being joined as 
respondent No. 4. 

This second appeal coming on for hearing on the 18ch October 1886, 
the Court^ made an order directing the Subordinate Judge to try the 
following issues, viz .— 


• Second Appeal No. 940 of 1885. 
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(1) Whetiher the respondents’ tarwad was eufficiently represented 

in the former suit by respondent No. 4. 

(2) Whether the decree in that suit against respondent No. 4 was 

passed against her as representing the tarwad and is binding 
as against the other respondents. 

The Subordinate Judge returned the following finding, and decided 
both issues in the affirmative 

“ Fourth respondent (ninth defendant) Emuri Amma is the senior 
lady in her tarwad. First plaintiff is her grandson and second and third 
plaintiffs are her daughters. At the date of the former suit (Mo. 210 of 
1881) brought by ninth defendant, first plaintiff, the only male member in 
the family, was a minor. Ninth defendant, therefore, was quite com¬ 
petent to sue on behalf of the tarwad. The proceedings show that she 
sued not on her own behalf but on account of the tarwad. The land was 
described in the plaint as tarwad land, and she sued to recover as the 
representative of her deceased karnavan. The final decree in favour of 
fifth and eighth defendants passed in that suit is therefore bindiug on the 
plaintiffs. It is not pretended that the decree was obtained by fraud or 
collusion. The record shows clearly that the former suit was prosecuted 
by ninth defendant with due diligence on behalf of her tarwad. Exhibits 
S and T and X and Y now produced by plaintiffs show that ninth defend¬ 
ant joined her late karnavan in demising tarwad lands and in suing for 
their recovery. These exhibits tend to show that ninth defendant took 
part in the management in the lifetime of her karnavan and was not 
unqualified to manage on the death of the karnavan. Exhibit VIII shows 
that, after the death of her karnavan, she solely demised tarwad property. 
In Exhibits V and W, two simple bonds executed by niobh defendant in 
1051 and 1053, plaintiffs also appear as [223] executants : but they were 
admittedly minors at the time, aud it cannot be contended that they 
joined in the bonds, because they were joint managers with ninth defend¬ 
ant and nob because the obligees required their junction. 

“I find both the issues in favour of the appellants.” 

Bhashyam Ayyangar, for appellants. 

Mr. Wedderhurn and Sankara Nayar, for respondents. 

The arguments adduced in this i^econd appeal appear sufficiently for 
the purpose of this report from the judgment of the Court (MuttUSAMI 
Ayyae and Brakdt, JJ.). 

JUDGMENT. 

It is found by the Subordinate Judge that respondent No. 4 suffici¬ 
ently represented her tarwad in the former suit, and that she instituted 
and conducted it in her capacity as karnavan and on behalf of her tarwad. 
Assuming that these findings can he accepted, there can be no doubt that 
appellants must succeed and the suit must fail. But it is urged that, as 
a female, the respondent No. 4 was not lawfully entitled to the karnavan- 
ship of her family when she had a minor son. We are unable to assent 
to this contention. We are aware of no usage of Malabar which precludes 
a female from managing the affairs of her tarwad when there is no male 
member in her family capable of performing the duties of a karnavan. 

It is next contended, with reference to the decision in Sri Devi v. 
Kelu Bradi (l), that it is open to the respondents to challenge the deci¬ 
sion passed against their karnavan in original suit No. 210 of 1881. It 

U) 10 M. 79.. 
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must 1)0 observed that in that c.ise. tlia plaiutiff;? in the second suit ware 
some of the junior members of a ilabi*: fcir.vA 1, whilst the previous suit 
was instituted nob by the karnavan b Jt by a stranger claiming from the 
karuavau and the senior ananclravan a portion of the tarwad property. 
Our decision therein was in accordanc-i with the ruling of the Full Bjuch 
of this Court reported in Tttiachan v Velappan (1); hub in the case before 
us, the former suit was instituted oy the reprosentativa of the estate and 
on behalf of tiie tarwad : and, unless fraud is saown, we must taka it that 
respondents Nos. 1 to 3 were constructively parties bo that suit. 

We reverse the decrees of the Courts below and direot that the suit 
he disraissad wir.n costs throughout. 


10 M. 226 = 11 Ind Jur. 332. 

[226] APPELLATE CIVIL. 

Before Mr. Justice Kernan aiui Mr. Justice Parker. 


CilANDRAMMA (Defendant No. 1). Appellant v. Venkatraju 
(Plaiutijj) Respondent.'" (22nd February and 

19th April, 1887.] 

Rctjnlatum XXIX nf ISOi. Seclioii 7 —Office of Icanuiui in a saniiii lari village —Srtcccs • 
sion to -Female clnini'ml — Ineapaciti/ of ne.i:t heir. 

The kanum a zamindtiri having died, leaving a widow his heir, the 

zimindar app 'intci her to the olh je o' karnam. The nearest male sapinda of 
ihe deceased kirnaai (from whom he wis dividedj sued t.o establish his right to 
ihc office of k^i'tiam : 

Held, 11) that a woman cannot hold the office of kacnam ; 

('2> that when the immediate hr-ir is incapacitated, the nearest male 
sapiii la of tho deceased karn im is entitled to succeed to the office. 

[R.. 1-2 M. 188 (191)-] 

Apvk.^l from the decree of T. Raraasami Ayyangar, Subordinate 
Judge at. Cocanada, in appeal suit No. 38 of 1885, reversing the decree of 
T. R. Malnari Riu. Di-vti'ict Munsif of Peddapuram, in original suit 
No. 12Sof 1884. 

The puintiff sued for a flecUration of his right to the office of kat- 
nain in a xamindari village and to have the appointment of defendant 
No. 1 set aside. 

On the death of the karnam of the zvinindari village of Kandregula, 
the zamindar, defendant No 2, appointed defendan'; No. 1 to succeed 
him. D"*fecdant No. 1 was the widow and heir of the deceased karnam, 
and was a minor at the time of her appointment. The plaintiff was the 
nearest male saninda of the decease! karnam, from whom, however, he 
had been divided: he claimed the office on the ground that defendant 
No. 1, being a female, was incapacitated to fill the office. 

The District Munsif dismissed tne suit on the ground that the plaint¬ 
iff, bidng divided from the late karnam, had no title to maintain it- 
His decree was reversed by the Subordinate Judge, against whose 
decree defendant No. 1 preferred this second appeal. 

[227] Subba Ran, for appellant. 

__ Bhashijam Aygangar^ for respondent. __ 

* Second Appeal No. 336 of 1886. 

(1) 8 M. 484. 
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The arguments adduced in this second appeal appear sufficiently, for 
the purpose of this report, from the judgments of the Court (KbRNAN 

and Parker. JJ.). 

JUDGMENTS. 

Kernan, J.—Ig has been found that the plaintiff was divided from 
the late karnam of Kaiidregul'i village, the husband of the anpellant 
(defendant No. D, who is the hoir of her husband, after whoso death she 
was appointed karnam bv d6^)ndant No. 2. Tno plaiotitf is karoam of 
another village called Kanapur and seak-i, in this suit, to cancel the 
appointment bv defendant No. 2. and to have a decree declaring him 
karnam. and togiin D:>ssession of mirasi lands attached to the office. 
The plaintiff is a sapiuda of the Ute kar-cam and puts forward his claim 
on the ground that defendant No. 1. being a female, is incapacitated to fall 

the office. . . 

Regulation XXCX of 1802, Section 7. directs boat m OlUng vacancies 

in the office of karnam the hair of the preceding karnam shall ba chosen 
by the landholders concerned, except in cases of incaoacibv, on proof of 
which the landholders snail be free tD exercise their discratiou in the 
nomination of persons to till vacancies. Tlie plaintiff contends that, by 
reason of her sex, defendant No. 1 is inoipacitated to fill the office. No 
doubt it has been so decided in this Court (see thti cases collected in 
Venkata v. Rama) (1). In those cases, the plaintiff, a female. 
zacoindrtr to be declared kirnacn as heir of the deceased karpara. The 
zamindar, it was held, was entitled to resist the claim. In this case the 
female is not plaintiff imd the zimindar has appointed her. However, 
looking to the duties to be pertormed by karnam as specified in the 
regulation, many of which are for public purposes, I am^ not able bo sea 
that the special facts of this cise justify the zamindar in making the 
appointmeni, or relieve the ap-jsllant, defendant No. 1, from the incapacity 
arising from her sex. 

Bub the que^ition now is whether the i>lainbitf» responrieob, had title to 
maintain this suit. Ha is nob the heir of bhi3 decease 1 karnam, and though 
the hoir may bo incanacitabed, and though the ulaintiff is a sapiuda 
of the deceased karnam, is h^ eui-itled to the office against the will of 
the zamindar? Section 7 of the Regulation provides that in filling 
vacancies in the office of karnam, the [228] heirs of the preceding karnam 
shall be cuosen by the lindholder, except, in case of incapacity, the 
landholder shall he free to exercise his discretion in the nomination 
of the person to fill the vacancy. 

The zamindar has not nominated the plaintiff to the office. Therefore, 
he has no title to maintain this suit, unless the true consbruction of the 
regulation is that when the immediate heir is incapacitated, a sapinda of 
the deceased karnam, who is not his heir, is entitled to succeed to^ the 
office. There is no such provision in the regulation. This case is an illus¬ 
tration of the inconveniences of such construction; as here the plaintiff 
is divided from the family of the deceased karnam and is already a karnam 
in another village. I am not aware that the exact point has yet been 
raised and decided. But many cases appear to have been decided adopting 
such construction—-see Venkayya v. Subbarayudu (2). I think, therefore, 
the appeal must be dismissed with costs. 

Parker, J.— The karnam of Kandregula having died, the zamindar, 
defendant No. 2, appointed his widow, defendant No. 1, to the office. She 

(1) 8 M, 249 (257.. |2) 9. M. 283. 
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was no doubt the nearest heir to the deceased, but was incapacitated, by 
her sex, from holding the ofiQce of karnam —Venkataratanamma v. Bama-- 
nujasami (1). 

The plaintiff, the present claimant, is found to be the nearest male 
sapinda of the deceased, and the question is whether he has a right to 
sue, though not the nearest heir. 

The tendency of the decisions has been that under Regulation XXIX 
of 1802, Section 7, the zamindar is bound to appoint from among the 
heirs of the deceased karnam, in order that the office may remain here¬ 
ditary in the family, but passing over the nearest heir in case of personal 
incapacity— Venkatanarayanav. Subbarayudu (2) and Venkayya v. Subba- 
rayudu (3). If the incapacity arise from minority, and another member 
of the family be appointed, he cannot be displaced on the nearer heir 
attaining majority —Venkatanarayana v. Subbarayudu. 

Wo were referred to the judgment of this Court in second appeal 
No. 735 of 1882 (unreported). That was a case in which a minor had been 
appointed karnam and sued for the emoluments of the office, and all that 
the Court held was that he was entitled to the emoluments until the 
appointment was regularly set aside. 

[229] That case has, therefore, no bearing upon the present, which 
is a suit to set aside an appointment. 

Under the circumstances the decree passed by the Subordinate Judge 
was right and the second appeal must be dismissed with costs. 


10 H. 229 = 11 Ind. Jor. 331. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Parker. 


Ramachandra {Plaintiff), Appellant v. Narayanasami 
{Defenda.nt), Respondent.* flStb November, 1886, and 

30th March, 1887.] 

Rent Recovery Act (il/hdros Act VIII of 1865), Section 13— Who entitled to proceed under 
~~Attachment held good as topart. 

A granted two villages in perpetuity to Bunder a deed, reserviug a certaio rent 
to himself which was to be recovered " according to the Act ” if it fell into arrear. 
The rent remained unpaid for two years, and A obtained an attachment for the 
whole arrear under the Madras Rent Recovery Act; 

Held, (1) that A was entitled to proceed as landlord under the Madras Rent 
Recovery Act ; 

(2) that the attachment held good for such amount of rent as was 
recoverable under that Act—l?a»Kisa»u v. The Collector of Madura (4) discussed. 

[Diss.. 2? M. 465 {470) = 14 M.L.J. 81 (F.B.) ; N-F . 29 M. 75 (76) ; F-, 31 M. 22 (23) 
= 17M,L.J. 479 = 3 M.L.T. 29 ; R., 35 M. 139 (140) =9 Ind. Cas. 738=21 M.L. 
J. 570 (572)=9 M.L.T. Q31 = (19H) 1 M.W.N. 139 (340); D., 26 M. 260 (262).] 

Appeal against; the decree of H. T. Knox, Acting District Judge of 

North Arcot, reversing the decree of G. W. Fawcet. Acting Sub-Collector 
of North Aroct. 

This was a summary suit brought under Act VIII of 1865 against the 
manager of the Kangundi Zamindari under the Court of Wards to procure 

• Second Appeal No. 963 of 1885. 

(1) 2M. 312. (2) 9 M. 214. (3) 9 M. 283. (4) 2 M. 67. 
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the release of property alleged to have been illegally distrained and to 

'^°°° The^plainldff held under a deed of grant from the Kangundi Zammdar, 

(Exhibit A) dated 22nd October 1875, therein described as a 

patta ” of certain villages, reserving a rent of Es 350 ^““^e OiviL 

to the kistbundsof each year,” with regara to which it contained the C^. 

'°’^°[M0]"“If’it is allowed to fall into U "d! Jm. 

said manner, the same will be recovered according to the Act with interes , 

and into arrear for two Faslies, th^e defendant dis- 

trained for the whole arrear under Aofc VIII of 1865. The Su - o ec o 

held that the plaiatiff was not a tenant of f ® ^ Xal 

ind of Aot VIII of 1865, and that m itself the distraint was idega 

inasmuch as it purported to be on account of arrears due for more than a 

vear " and passed a decree for the release of the property and for damages. 

The District Judge reversed this decree, and. with reference to an objection 

L to stamp^daty (alluded to in the judgment of the High Court), observed 

'“*’“'“The*’app6°la*otdidnotpay the stamp duty necessary ‘‘O 
claim to recover the property released from attachment, and, as the 
property is in the hands of the plaintiff, and he will in any case have 
proceed against him in a regular suit, doss not press his claim. 

The plaintiff appealed, 

RaTfiackandra Rau Sakeb, for appellant. 

Awatiia C/iark. for respondent. 

Besides the authorities discussed in the judgment Ztnulabdin Boioten 

V. Vinan Virapatren (!) was cited for the appellant. 

The arguments farther adduced in this second appeal appear 
sufficiently for the purpose of this report from the judgment of the Oourt 

(Collins, C.J., and Parker, J.). 

JUDGMENT. 

The plaintiff holds two villages under a permanent lease and the 
defendant has attached certain properties under the Rent Recovery 
Aot for arrears said to be due for Easlies 1292 and 1293. The suit is to 
set aside the attachment and for damages for illegal distraint. 

The Sub-Collector decreed for the plaintiff and awarded Ks. d5 as 
damages, but the District Judge reversed the decision on appeal and 

dismissed the suit with costs. 

Three points were argued on second appeal: 

(1) That the distraint was illegal, as the defendant had no right 

to proceed under the Rent Recovery Act. . , . , , . . 

[2313 (2) That (granting the defendant bad such right) the distraint 
was illegal, as process must be taken within one year and 
defendant had distrained for kists of Easli 1292 more than 

one year due. , , # . u 

(3) That the Court had given a relief not asked for, inasmuch as 

the property had been returned to plaintiff. 

With regard to this last point, there was no necessity for the 

defendant to pay stamp duty for the recovery of the property which 

had been restored to plaintiff’s possession. The effect of this reversa l 

“ (1) 1M. 49. ! 
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1887 of the Sub-Collector’s decisiou was to restore the attachment, and the 

Mab^ 30. fifth paragraph of the District Judge’s decision is based on a mis- 

Appel 

With regard to the second objection there is no reason why the 
LATE attachment should not hold good for the amount of such kists as may 
'Civil, be recoverable under the Act. 

10 M~ 229 = ground of appeal is the most important, viz., whether defend- 

11 Ind J ^ entitled to proceed under the Act at all. The wording of Exhibit 

331 ^ parties regarded the Act as applicable bo them, but 

* they would not be competent to legislate for themselves, and could not by 

mutual agreement give the Kevenue Courts jurisdiction. 

It is admitted that under the decisions in Appasami v. Rama Suhha (1), 
and Suhharaya v. Srinivasa (2) the plaintiff would be a “ tenant” withiu 
the meaning of the Rent Recovery Act, but it is contended that in passing 
these decisions the learned Judges overlooked the decision of the Privy 
Council in Ramasami v. The Collector of Madura {Z), in which it was held 
that the interchange of pattas and muchalkas contemplated by the Act and 
the remedies provided in Sections 8 and 9 would only be available between 
landlords and tenants engaged in actual cultivation of the lands. This 
decision has been followed in Rama v. Venkatachalam (4). 

We are not able to see that there is any irreconcilable conflict in the 
decisions. It may be that the defendant and plaintiff, though not land¬ 
lord and cultivating tenant between whom pattas and muchalkas must be 
interchanged, or who must have agreed to dispense with pattas and much* 
alkas, are yet landlord and tenant authorized under Section 13 of the Act 
to have recourse bo the [232] remedies provided therein. Exhibit A shows 
that such agreement in writing existed, and that it was understood by the 
parties that they stood to each other in a relation to which the provisions 
of the Act would apply. This view is consistent with that taken by 
Morgan, O.J., in Gopalasawmy Mudelhj v. Makhee Gopalier(b). 

The decision of the District Judge appears to us to be correct, and we 
dismiss the second appeal with costa. 


10 M. 232 (P.B.)=:2 Weir 181. 

APPELLATE CRIMINAL-FULL BENCH. 

Before Sir Arthur J. B. Collins, KL, Chief Justice, Mr. Justice 
Kernan, Mr. Justice Muttusami Ayyar, Mr. Justice Brandt, 

and Mr. Justice Parker. 


Queen-Empress v. Sheik Beari and others.* 

U3th October. 1886 and 29fch April, 1887.] 

Criminal Proced^u■e Code, Section l96-Sa,iction to prosecute-Notice to accused. 


A convictioQ 
the prosecution 
accused. 


for preferriug a false compUiut is not illegil only by reason of 
having been sauctionea without notice previously given to the 


is a judicial act. and the party to 

leeal Pvirfin^p must be previously heard and a judgment formed upon 

noon a enort frrlT" which the Magistrate diemissee the^rigiual complaint 
upon a report from the police, there is no legal evidence before him on which to 


(1) 7 M. 262. 
(4) 8 M. 676. 


Criminal Revision Cases Nos. 226, 234 and 242 of 1886. 


(2) 7 M. 580. 

(S) 7 M.H.O.R. 312. 


(3) 2 M. 67. 
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form his iadgmoat. In oases, howevor, in whioh the Magistrate oitamioos the 
00 ™plafnaSt and heats the evidence and aeqnits or dieehatgee the 
then^ withont notion to the oomplainant. sanotions his proeeoutioo toe pro g 
a falae charge, saaobioa oaoQob bo said bo be improperly given* 

riP Gas 111 (112); R-. 37 0-950 (260t = 10 C.L, J. 561= U Or.L J. 37 (39) =14 

G W N 330 = 4 Ind.Us. 7i0; 23 M. 210 (212) = 1 Woir 187; U Bom L. R. 
o’id *11 T. T 138 ( 339 ) =5 Ind, Oas. 971; llOr.DiJ. 527 (529)—7 Ind.^Oas. 

yIsT s M.L.t! 205 (207); (1912) M 

M L.T. 367 = 22 M.L.J. 419=130r.L J. 209 ; 2 3.L.R II (Or.)-10 Or L.J, 220 , 
D., 11 *M. 500 ; 27 M. 64 (57)1 

OeiminAL Beviaion Cases Nos. 226 and 234 ot 1886 were eases taken 
up by the High C-Jurb in the exercise of its powers of revision under bee- 

tions 435 and 439 of the Code of Criminal Procedure. 

In criminal revision case No. 226 of 1886 the District Magistrate of 
South Oanara had dismissed the charge of preferring a false charge in 
Calendar case No. 12 of 1886, oq the groanti that the 
accused had been sanctioned by the Daoaty Magistrate of South Canara 
on the report of the police without an opporfennity of proving his case 

having been given to the accused. -r -r^ y-i u* u 

[233] In criminal revision case No. 234 of 1886 J. D. GoHmgham. 

Sessions Judge of Bellary. had acquitted the accused charged with prefer¬ 
ring a false charge, on the ground that the prosecution had nob been 
legally sanctioned. The circumstances were stated as follows 

“ Prisoner is charged with preferring a false charge before the Village 
Magistrate of Harikbavi and before the Second-class Magistrate of Kudligbi, 
charging one Madbava Rau and others with having broken open her bouse 
and stolen certain property therefrom. On the 24th September the 
accused preferred the charge in question before her Village Magistrate. 
He sent it on to the Taluk Magistrate and the Taluk Magistrate referred 

it to the police. On the ISth October the police sent to the Magistrate a 
referred charge sheet stating the case was false and asking for sanction to 
proseenbe the complainaot. Afner waiting until another and a different 
case was disposed of. in which Madhava Ran charged complainant and 

her son and brother with assault, the Magistrate took a statement from 
the accused on the 5bh November, and on 8th November recorded a 
proceeding under Section 195 of the Code of Criminal Procedure, giving 
his sanction to prosecute her for preferring a false charge under Section 211 

of the Indian Penal Code." , . . . • ^ .. # 

The Sessions Judge cited and discussed in his judgment Government 
V. Karimdad (1), Empress v. Sahk Roy (2), Empress v. Bhawani Prasad -S). 

Bamasami v. Queen-Empress And Queen-Empress v. Ganga Ram{5}. 

Criminal revision case No. 242 of 1886 was referred for the orders of 
the High Court under Section 438 of the Code of Criminal Procedure by 
J. B. Pennington, District Magistrate of Tanjore. 

The case was stated as follows: 

“ One Venkatachala Tevan, of Uojiavidutbi, in Patukota taluk, 
charged Viran, of Kaliranviduthi, and six others on the 15 January 1885 

before the station-house ofiQcer of Tirnvonam with having committed the 

offences of house-breaking and theft under Sections 45V and 380 of the 
Indian Penal Code. The station-house ofacer, after inquiry, referred the 
case, on the 3rd Pebruary 1885, to the Second-class Magistrate of Patukota 
taluk as false, and [234] prayed for aanotioo for prosecuting the complain¬ 
ant for having preferred a false charge. The Magistrate, after examining the 
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1887 complainant on tbe 21st February 1885, distrusted the truth of the com- 
APRIL 29ii plaiot and dismissed it on the same date under Section 203 of the Code of 
Criminal Procedure without passing any orders on the request for sanction 
r ULD to prosecute the complainant. On the 17th February 1885, Viran, one of 
B enc h, the accused in the case before the Taluq Magistrate, preferred a complaint 
10 M 232 , Sub-Divisional Magistrate of Patukota division charging 

(Pb')= ^^“^^■tachalaTevan and some others with the offences of wrongful con- 

2 Weir 181. making a false charge before the station-house officer of 

Tiruvonam, against Venkatachala Tevan, and some others. Tbe Sub- 

Divisional Magistrate inquired into the complaint, heard the evidence of 

Witnesses, framed a charge of wrongful confinement and of preferring a 
false complaint under Sections 342 and 211 of tbe Indian Penal Code, and 
proceeded to enter upon the defence. He then reverted to another appoint¬ 
ment, and Mr. Shipley, Assistant Magistrate, who took bis place, threw out 
the case on the 15th October 1885, on the ground that previous sanction 
had not been obtained under Section 195 of the Code of Criminal Pro¬ 
cedure. I then obtained the record of the case and passed proceedings 
on the 14bh November 1885, ordering further inquiry into the case for 
the reasons stated therein. These proceedings were passed, of course, 
befo^ I had seen the ruling in Queen-Empress v, Ganga Ram[l), On the 
3rd December 1885 the Second-class Magistrate of Patukota taluk refused 
to sanction the prosecution, on tbe ground that the original complainant 
had not been given an opportunity of establishing the charge he had 
preferred. On the 29tb January 1886, the Assistant Magistrate reported 
to me that the Second-class Magistrate had refused sanction, and, refer¬ 
ring to the ruling in Queen-Empress v. Ganga Ram. requested to be inform¬ 
ed whether the Sub-Magistrate sl.ould apply to the District Magistrate 
to have the original case re-opened, or whether the defendant in the 
original case might be told to make the application. I thought that the 
case having been formally dismissed, I should not be justified in ordering 
a ui er inquiry, unless it appeared that there were some valid grounds 
lor proceeding with the case, and called for the entire records of the case 
and all connected cases on the 6th February 1886. The Assistant Magis¬ 
trate, perhaps [235] before the receipt of this call for the records, dismissed 
the case for want of sanction on the lOr.b Pebruarv 1886, referring to the 
above ruling of the *411ahabad High Court; and having already (on the 
nd and 9th February 1886) made an inquiry into the original complaint 
and cammed the complainants’ witnesses (though without an order from 
the District Magistrate under Section 437 of the Code of the Criminal 

i^roeeduraj sanctioned the prosecution of the original complainant and 
certain others. 


The GovernmeDfc Pleader (Mr. Shephard) for the Crowa cited (besides 
r *’°nL ja<lRments) Gour Mohun Singh re (2), 

BhZlr^ VrlsS\tt ™ 

MuTTUaAMI AyYar. J.— The question referred to us for decision in 
fnr lether a Magistrate is at liberty to sanction prosecution 

an offence mentioned m Section 195 of the Code of Criminal Procedure 

ina ^ notice to theaccused. There can be no doubt that sanction- 

iDg a prosecution for an offence is a judicial act and the proceeding held 


(1) S-A. 38-.- 

(4) 8 C.L.R- 289. 


(2)16W.R. 44. 
(5) 1 A. 497. 


-■(3) 0 C. 281. 
(6) 4 A. 182. 
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in connection with it is a j 

j^iisTrrn pt 

appealis, therefore, V'TIv^Henee on which an opinion can be 

supposes formef Tgtin no aot can be said to be judicial unleaa tbe party 

done^ — 

r iS: a"“—- 

rure in °° there is good ground for the appli- 

is fco enable the Mafiistrabe to se made solelv lor the parpose of 

oabion made to him. or whether , ^ ^ ^ y proceedings which 

harassing the be^iven to 

he may be entitled to take, and enec ravaviniKslv heard. It seems 

that intention unless ao oninion must be formed 

to me. from the very evidence and 

as to whether sanction should g opportunibv of being heard. 

after the party concerned has bad [23 J P . • hears the 

In cases in which the ^^"“'"t^^tcrerthcre is ground for 

evidence and either acquits o" <? ? mentioned above are substantially 

the contention that the „ “*“‘' 1 ”® ■, S after sanction is 

complied with, and though no prev jmproporlv given ; even in that 

applied for. sanction cannot ^i^^jXce to thl^^ party to 

case, it would not >napp«pnate to give notice to pp ^ 

show cause why sanction ahou d not ha behalf whether 

after hearing any argument which may be urged 

--t; 'Si? 

Xi^to ^ ^ oftHe 

kTnt: at s:To;"rte 

omission reference to the provisions of Section 537. 

IS in a position to say. inahir'e It is said that no previous 

that it has occasioned no failure of ,95 1 ^^^ be re- 

in the dismissal of the complaint. 

The Chief Justice.—I concur, 

ParkEK, J.—I concur. , 

sz;5r. s sz i.,i>»•»> .••-* •>- » 

, * ■ ' _ ■ ' 
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examined the complainant before referring it. The police, on the Isfc of 
October, reported to him that the case was false, and asked for sanction to 
prosecute. [237] After that, and before giving order for sanction the 
Magistrate heard a case (No. J02 of 1885), in which Madhava Eau 
charged the accused in this case and his son with assault. On the 5th of 
November the Magistrate took a statement from the accused (com 
plainant), and on the 6th of November gave order for sanction under 
. prosecute accused for false charge. The accusedwas com¬ 

mitted to Sessions. The Sessions Judge held that the order for sanction 
was void, as the order was made on the police report without further 

inquiry and acquitted the accused. 

The case came before this Court in revision. What the detaUs of the 
statement of the accused to the Magistrate made on the 5th of November 
were does not appear. But I do not doubt that the Magistrate made such 

thought the circumstances required to satisfy himself 
whether an offence of false complaint was committed, and whether sanction 
ought to be granted before he made the order for sanction. He did not 
act merely on the report of the police. If he had done so, his order 
made merely on the police report should be held to be illegal. I quite agree 
m the principle of the decision in Government v. Karimdad (l), and Gopal 
Vfianuk, in re (2), approved of in Ramasami v. Queen-Emperss (3). 

It appears to me that sanction granted by a Magistrate merely on the 
report of the police is not the sanction required by law. The law requires 
t^be Magistrate to exercise his own judgment on the facts proved before 
him and decide whether the case is one in which sanction should be 
accorded. When a Magistrate hears a ease and disposes of it, baving 
heard the statement of the person (complainant) against whom an order for 
sanction may afterwards be given, I would not think it necessary that in 
such case any notice need be given by the Magistrate to the party before 

Til o I understand the 

Full Bench of Calcutta held in Krtshnanund Das v. Bari Beta (i), and it 

13 not ID conflict with the other cases above referred to. 

Brandt.J.—T here is, DO doubt, a conflict in the decisions. In ad¬ 
dition to the cases cited (m criminal revision ease No. 234 by the 

ItnTnf d®°ided bv a Divisional 

prosecute, when applied for after the termination of the proceedings in 
which the offence IS alleged to have [238] been commit^, ought not 

n "" T a Full Bench of the same Court, 

to snnnHrtfi ^ d^lined to follow that decision in reference 

been Court before which an alleged offence has 

rels) rirnh.n~^7h Giridhari Mondul 

secutor^to d?r«pf ^ towards a pro- 

cutor to direct him to be placed on his trial without first giving him 

® judicial inquiry into the charge originally pre- 

not in^most ^^ether or not a Court would 

person for whoop nv ° ^ ^ exercise a proper discretion in giving a 
_ P osecution sanction is asked an opportunity of showing 


(1) 6 C. 496. 
(4) 12 C. 68. 


(2) 7 C. 96. 
(5) 8 0. 436 


(3) 7 H. 292 
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„,„.e why it should not be given, but whether a eonvietion or con:n>itn.ent 

“ “i^l1u=B°ho^d ro‘t ""“h™ 

&d: “inarp—e rhere notice is reauired (see Sections 436 

“ “ * iSorz-S-cUr risSiS. „„ 

the question shouia be aeciaea haseJ. It is obvious 

menta of Kernan and Muttuaami not given ; 

that in some Court sivfng tbis^sanction has before it material 

in other eases in which the Court g g , j j eggential that 

on which a judicial determination ^ appears to me that 

there should be further inquiry on ^ general principles. 

we are not precluded from deciding the pomt 

In aooordanoe with those prine P ' ^ before nt legal evidence 

the Court giving or concur w^h the Calcutta High 

upon which to form a decision ’ . . jbe nature under 

Court in considering there would 

S!. pA- p- 

r239l Tbe Court then made the following 

ORDEB. 

. , .. Na qQ 4 of 1886. the Sessions Judge passed 

„ i“.Trprrf.;r a:;,A™d .i»-‘«»“ 

ofieoce, With which the accuse was given being invalid, 

having been given, , provides that a commitment once 

Section 215, Crimina i4\y a competent Magistrate can be quashed 

made under Section 213 or 214 by a low (except in tbe case of 

only by tbe High Court and on y on g ^ ^32 which does not apply 

an irregular commitment commitment for the 

here) and tbe Sessions Judge sh acquitting tbe accused, 

orders of this Court on the grounds ^ follows 

The facts of this case as appear g Pnnrb Bellarv charged 

One Basavva was committed to ^u^tal an/ 

with having preferred a false charge ag , cons- 

The original charge in which the aud^ s^ certain 

table and others that they had bro ggggjoog judge as having been 

property therefrom, is decided by □ l j before the Inspector of 

made ‘before the ViUage Magis j^ate o^^^^^^ Ldlighi.' 

Police, Kudligbi, and before * . Police Inspector does not ap- 

When and how the charge ^ seems S 

peat, and is immaterial, as fur Magistrate, who submitted 

preferred r .^ .L /riat er referred it to the police. The 

police submitted a referred charge cuted ^ Sanction 

and suggesting that the comp ^ ^ Magistrate had disposed 

*-(1) 6 C. 496. 
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complainanfc and ber son and brother, and in which, after trial, the 
accused were acquitted, and after a further statement had been taken from 
the woman Basavva. In these circumstances the sanction given for the 
prosecution of Basavva was not illegal. 

[2403 The order of acquittal by the Sessions Judge must be set aside, 
but considericg the length of time which has elapsed since that order was 
made, and seeing that other proceedings may in the meanwhile have been 
taken, we think we should not direct a re-trial. 

In criminal revision case No. 226 of 1886, the order of the District 
Magistrate refusing to sanction the prosecution is in accordance with the 
principles held by us to be applicable, and no irjterference is called for. 

In criminal revision case No. 242 of 1886, the Second-class Magis¬ 
trate dismissed the charge against Viran of house-breaking, but did not 
grant sanction to prosecute complainant. "Viran complained to a Sub- 
Divisional Magistrate against the former complainant charging him 
with the offences of wrongful confinement and making a false charge, and 
that Magistrate framed a charge against Viran for having made a false 
charge, without sanction. The Magistrate was removed and a succeeding 
Magistrate dismissed the charge against Viran for want of sanction. 
The District Magistrate ordered on the 14th November 1885 full inquiry 
by the Assistant Magistrate, but subsequently saw reason to think be 
ought not to have ordered the inquiry, and for the reasons be gives he 
was right. In January 1886 the Assistant Magistrate reported to the 
District Magistrate that the Second-class Magistrate had refused sanction. 
While the District Magistrate was considering the matter, the Assistant 
Magistrate dismissed the case against Viran for having made a false 
charge, on the ground that no sanction had been given, but be inquired 
into the original case without any orders from the District Magistrate 
under Section 437, and having examined complainant’s witnesses sanc¬ 
tioned the prosecution of the complainant. It is quite clear that the' 
direction of the District Magistrate for further inquiry was, for the 
reasons he gives, illegal. Tliereforo the inquiry of the Assistant Magistrate 
and his order for sanction were without authority and illegal. No other 
sanction had been given and the sanction granted by the order of the 
Assistant Magistrate of the 10th of February 1886 must be set aside. 
We do not think we should make further order in the matter. 
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PRIVY COUNCIL. 

Present: 

Lord Watson, Lord Fitzgerald and Sir Barnes Peacock. 

[On appeal from the High Court at Madras.] 


Pettachi Ghbttiar and others [Plaintiffs] v. Sangili 
V iRA Pandia Chinnatamhiar [Defendant)* 
fSfch, 9fch and 10th March, 1887.J 

Civil Procedure Code, Act VIII of 1859, Section 2&A—Execution of decree against a 
member of an uiidivided famitt/ hg aale of his personal interest in the family estate, 
which was an impartible eamindari; such interest, by reason of his death before the 
sale, coJisisting otihj of the rents aiul profits then uncollected. 

On a sale of tbe tight, title, and interest in an impartible zamindari in execu¬ 
tion of decrees against the zamindar, the bead of an undivided family, the ques¬ 
tion was whether ia\ only his own personal interesu, or {b) the whole title to the 
zamindari, including the interest of a sen and successor, passed to the purchaser. 
The proclamation of sale purported to rilate to (n' r-nly ; and between the dates 
of proclamation and tbe auction sale, tbe zamindar died. 

On the argument that, this having given rise to an ambiguity, tbe Court must 
be Understood to have sold all that it conld sell, and that under the oircum- 
stances it could sell, and was bound to sell (6) ; because, tbe debts, the subject 
of the decrees under execution, not having been incurred by the late zamindar 
for any immoral purpose, tbe entire zamiodari formed assets for their payment 
in the hands of his son : 

Held, that tbe question of what tbe Court could, or should, have sold had not 
arisen. All that required decision was what the Court had sold. If lA) only was 
put up for sale, then that interest only could have been purchased. Two Courts 
having concurred in finding that (rt) only was sold, in which also their Lordships 
agreed, only that interest passed to tbe purchaser. 

[P., 22 M. 110; 8 A.W.N. (1888) 191 : R., 12 A. 99 ; 27 A. 97 (123)=»1 A.L J. 436 = 24 
A.W.N. (1904) 174 ; 12 B 625 i631i; 27 M.131 (142) (P.C.) = 6 Bom. L-R. 7 = 8 C. 
W.N. 186=31 I.A. l=8Sar. P.C.J. 566; Cons., 34 M. 188 (202) = 8 led. Cas. 
1072 (1080) = 21 M.L.J. 320 (336)=9 M.L.T. 235 = (I910) M.W.N. 799.] 

Appeal from a decree (17fch January 1882) of the High Court, 
affirming a decree (18bh March 1880) of the District Judge of Tinnevelly. 

The question on this appeal related to a sale of tbe right, title, and 
interest in an impartible zamindari in execution of decrees against the 
late zamindar, deceased at the time of tbe sale. The late zamindar was 
the bead of an undivided family, and the question was whether the inter¬ 
est, sold as his, and acquired by the purchaser at the sale, consisted only 
of bis personal interest, or included the interest of his son, and successor 
in the zamindari, as forming part of the right, title, and interest sold. If 
only the life-£2423 interest ^as sold, it was no more than the right to 
the rents and profits uncollected and due at the death of the late zamin- 
dar, amounting to Rs. 39,000; and this was all that the Courts below held 
to have passed by the sale. 

The suit giving rise to this appeal was brought by twelve plaintiffs, 
who held decrees against the late zamindar, to obtain possession of tbe 
Sivagiri zamiodari, consisting of twenty-three villages in the Tinnevelly 
district. The zamindari having been attached in the lifetime of the 
father, tbe sale in execution took place after bis death, and after the bod 
bad obtained possession. The price paid by Subramania Moodelly, tbe 
purebaser, was Bs. 12,600. He was in tbe employment of one of tbe 
deored-bolders, and to them be immediately transferred bis purchase. 
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The zamindari of Sivagid was an impartible zamindari formed out 
of an ancient hereditary polliem at the permanent settlement. On the 
death in 1819 of the zamindar, who in 1802 had received the first sanad* 
-i-milkiy it-i-istimrar, his daughter, Viramamlal Nachiar, succeeded him. 
On lier death in 1835 she was succeeded by the elder of her two sons, 
Varaguna Rama Pandia Obinnabambiar, referred to in this report as the 
late zamindar, whose transactions gave rise to this litigation. He con¬ 
tracted many debts; and decrees were passed against him, both formoney, 
and upon hypothecations of parts of the zamindari. 

In 1871 the whole estate was attached by a creditor, and a receiver 
was apoointed. This continued till 1874, and the creditors, having issued 
their attachments, received rateable distribution to about 34 percent, of 
their debts. In 1872, the present respondent, as son, obtained a declara¬ 
tory decree that the life-estate of his father was alone affected by the 
incumbrancas. Pending an appeal, however, by the creditors, who set up 
that the zamindari was not ancestral estate of such a character that the 


son took a vested interest in it, the late zimindar died, on the 20th 
September 1873. The above declaration being then no longer necessary, 
the suit for the declaratory decree was dismissed (25th November 1873). 

Application for sale of the zamindari had in the meantime been 
made (18th November 1872), the present respondent objecting ; and a pro¬ 
clamation of sale was issued, relating only to the right, title, and interest 
of the late zamindar during his life. It stated that he was then in his 
fifty-fifth year. Before the sale took [243] place he died, as above men¬ 
tioned. The present respondent, as his son and successor, then obtained 
an order that the zamindari be made over to him, stating also that he 
was not entitled to the rents due at the death of the late zamindar. 

On the application of two decree-holders for a sale of the property 
attached, the Court (l9th December 1873) again ordered issue of proclama¬ 
tion for the sale of the right, title and interest of the late zamindar. It 
was notified that the zamindari of Sivagiri, the estate of the late zamin- 
dar, would be sold, and fcbafe the sale would extend only to the righti 
title, and interest of the said deceased defendant, in the estate.” 

On the 5th February 1874 the respondent filed a petition against 
the sale, stating that he was in possession, and that the estate was not 
answerable for his father’s debts. This petition was dismissed, and the 
sale took place on 25th February following, the zamindari being said to 
be subject to other incumbrances, amounting to Rs. 1,40 000 

The sale-certificate (18th April 1874) was as follows “ We do here¬ 
by declare that in the public auction held before the Court on the 25th 
February 1874 for the amounts, &c., of the decrees in the said suits, Sub- 
ramania Moodelly purchased for Rs. 12,600 the right, title, and interest 
of tne judgment-debtor, the said defendant, deceased, in the properties 
hereunder mentioned.” Then followed particulars of the twenty-three 
vauithamas making up the entire zamindari and a note “ The hills in the 
said villages also are included in the sale of the said villages.” 

The present respondent on the 24bh April 1874 petitioned that all 

proceedings taken in execution of the decrees without giving notices to him, 

should be cancelled; but this was rejected, on the ground that the execu- 

lon was not against the petitioner as the legal representative of the 

deceased, but against such right, title, and interest as the late zamindar 
bad in the estate. 


The auction-purchaser having applied {4th September 1874) for 
delivery of possession of the estate purchased by him , a warrant for delivery 
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by proclamation was issued under Section 264 of the Code of Civil Pro¬ 
cedure (Act VIII of 1859). He having also issued notices to the karnam 
and raiyats that rents should be paid to him, the respondent instituted a 
suit against him for an injunction to restrain him from interfering with 
^tbe estate as he had [244] only acquired the right to the rents due down 
to the death of the late zamindar. 

The appellants (having bought the purchaser’s rights for Rs. 13,600) 
were then made defendants in the above suit. Of these four were so 
made, on their own petition of 13th April 1875. Bub the respondent, as 
he was in possession, was considered nob to be entitled to a declaratory 
decree. Meanwhile some of the decree-holders, wliose decrees had pro¬ 
ceeded upon hypothecation of parts of the zaoiindari, contested orders 
made by the Court refusing to declare the sale subject to their liens. In 
the course of the litigation that took place in reference to these last 
matters, the High Court in Muttayan Ghetii v. Sangili Vira Pandia Chin- 
Tiata/nibiar (1) decided that the zamindari was not, as the creditors had 
attempted to make out that it was, the * self-acquired ” property of the 
late zamindar in consequence of its having been inherited through a mater¬ 
nal ancestor: a decision which on this point was supportd by the Judi¬ 
cial Committee (which, however, would not express any opinion about 
the rights of a son upon birth in property so inherited), holding that the 
property, at all events, was liable to be attached and sold for the father’s 
debt (2). 

The creditors now sued (3rd November 1877) for possession of the 
zamindari, and for mesne profits from November 1874, making title through 
the purchaser. The plaint, among other things, alleged that the late 
zamindar having succeeded to the iohericance as a daughter’s son, had full 
power bo dispose of the estate. The defence was that the defendant held 
the zamindari by hereditary right as ancestral property, and that the 

purchaser acquired only the arrears of reot due at the death of the late 
zamindar. 

The District Judge dismissed the suit, being of opinion that the 
auction sale only conferred a right to the rent in arrear at the date of the 
death of the late zamindar. On Slsb January 1879 the High Court revers¬ 
ed that decree, remanding the suit for decision. The result was another 
judgment to the same effect upon issues, for the settling of which the 
remand had been made ; and the principal of these related to the nature of 
the right, title, and interest acquired under the sale-certificate. 

An appeal to the High Court was dismissed by a divisional 
bench (Turner, O.J., and Mubtusami Ayyar, J.). On the incidental 
[243] question, relating to the descent of the zamindari from Viramamlars 
father, the Judges observed that until the effect of the descent of an estate 
from a maternal grandfather, as distinct from its descent in the male line, 
had been recently decided in another suit connected with the same estate, 
ife was regarded as a controverted point whether a son’s right, acquired upon 
birth, extended to such property; but that it was not necessary to enter 
Upon the subject. They would dispose of the case in reference to the 
main question. Their judgment continued as follows :— 

The main question is, as the Judge has rightly apprehended, what 
was the nature of the right of the judgment-debtor of which the sale was 
ordered and effected. Where the language of the orders passed in execution 
of decree re specting the attachment and sale of property is ambiguous, it 

1) 8 M. 870. 
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is no doubt; perfeiueDb fco the determination of that issue to consider wbab 
interest the Court was competent to sell. But whore the orders of the Court 
atford a sufiQciently clear indication of the nature of the interest the Court 
intends to sell, it is imnaaterial that the Court was competent to have sold 
a larger interest than it has actually sold, since the purchaser would not 
be entitled to take advantage of the circumstance and claim a larger inter¬ 
est than it is apparent from the orders of the Court it was the intention 
of the Court to sell. If a Court directs the sale of an interest less than 
that of which the decree-holder is entitled to demand the sale, the remedy 
lies in an appeal by the decree-holder before the sale takes place. 


Bar. P.C.J. “ Assuming then for our present purpose that the Court executing the 
88 , decrees was competent to order fihe sale of the zamindari so as to bind the 
interest of the respondent, it must be determined whether the entire estate 
was in fact sold or no more than the right alleged by the respondent. We 
allow that the apoellants cannot be affected by the report made by the 
Judge to the High Court subsequently to the sale, and that it would be 
unsafe to deduce any inference from the action of those of the decree- 
holders who held mortgages. The inadequacy of price too is a circum¬ 
stance not unimportant in determining whether the bidders were aware of 
the character of the rights offered for sale. It may well be, as has been sug¬ 
gested on the part of the appellants, that the apprehension of claims of in¬ 
cumbrancers would have greatly affected the prices bid, if the entire 
zamindari had been offered for sale. To ascertain what was sold, we 
must look to the [246] proceedings which preceded and resulted in the 
sale, and of which intending purchasers were bound to inform themselves.'" 

The judgment then referred to the proceedings, of which the principal 
are mentioned above, and continued thus :— 


“These references to the death of the judgment-debtor and the 
restriction of the sale to the right of the deceased only point to an estate 

distinct from the interests of which the living zamiudar was then in 
possession. 

It is to be noticed that at the time the order for the second sale was 

obtained, no steps had been taken to make a representative of the deceased 

judgment-debtor a party to the proceedings in any of the suits under 

execution, and the earliest orders passed for this purpose, which have been 

putm evidence, are the orders of the 19th January unserved before 1st 

February, whereby the respondent was not, as the Code requires, called on 

to show cause, but informed he had been admitted as representative of the 
judgment-debtor. 

The respondent at once took exception to the terms of the sale 

proclamation which was certainly ambiguous and inappropriate if the 

Judge intended to sell no more than he had declared available for sale. 

Unfortunately, advantage was not taken of the occasion fco correcfc the 
notmcatioD. 

* 

The grounds of fche objection were not disallowed, but the Judge on 
dismissing the application gave as his reason that fche right, title, and 
in eresfc of the judgment-debtor was attached, was still under attachment, 
and would be sold. Construing this declaration in the light of his previous 
or plain he considered the right, title, and interest of fche judg- 

mept-deb^^r was fche right, title, and interest which alone the Judge 

elieved the judgment-debtor possessed, and which was defined in the 
first proclamation. The receiver’s accounts were made up, and before the 
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Rftletho Durohasers had the means of knowing the 

Ind app'rlte^ bbe amount of arrears. The respocdeot pj^daced no 

evidence to show wbat took place ab the sale, but one of t 
?he anneUants himself a decree-holder, had sworn that he heaid 
mifc at the time of the sale that the interest of the late zaraindar alone w 

Rold andtHbeh^^^^^ ^be profit due to the late ^amindar was 

alone being sold. What took place subsequently to the sale has no a 

Wing oo the main issue. The appellants, it is true, obtained an order 

r247] for the delivery of possession of land in the possession of ^ 

L miy ba that this order was considered not i-PP^opnate, seemg th^^^ 
there Ure rents outstanding due to the interest sold—the estate of the 
deceased iudgment-debtor—and it is noticeable that the ^PPbo:^*^*o“ 
such an order as would be made when the judgment-debtor or b's P 

sentative is himself in possession, was not j sale 

ru f was in error in find ng that all that was offered tor sale 

Tnd ttht o°rent due /p to the date of the decease of the 

third zamindar.” 

The plaintiffs appealed. 

Mr J H Mayne. and Mr. H. H. Shephard, for the appellants, argued 
that the decree-holders were eutitled under the purchase by the;r 
at the auction-sale to the whole estate, moluning the ‘,‘’® ^^3 

pendent. If when the proclatnation of sale, dated ’ 

was made the Court hold the erroneous opinion that the impending 
sale would not affect the interest of the zamindar's successor, 
intention of the creditors was to sell all that they could attach during 
the zaminlr’s life; and it was the law that the sale of the son s 
interest as well as that of the indebted father, was authorized in order 
to satisfy the debts of the latter. Inasmuch as the debts, the subject 
of the decrees under execution had not been incurred for any immoral 

purpose, the entire estate was. in the hands of the son of 

dar assets for their discharge. The entire estate was, in fact, atta,ched, 

and fn offer°ng K^ title, and interest of the late zamindar, 

the Court offered what was legally available for sale ; and it was ‘ 

sell every interest which was capable of being sold, 

The amount of interest which passed by the sale could not be affected by 
any error on the part of the Judge as to the legal 

over, the wording of the second proclamation was oona.stent "“b tbe sale 

of every interest which could be disposed of in satisfaction of the ]udg 

ment-debts. The legal operation of an execution sale so conducted did not 
Zend uton ttevlew taken of it by the Court, which view jreovar was 

not shared by those who really brought the zamindar, ^ 

creditors whose rights rested upon the law as declared in Girdharee Lull v. 

Kantoo Lall ( 1 ). n *■ 

[248] (LOBD Watson.— The questions yb*‘ ‘ 

intend to sell; and what did the purchaser understand that he bought.) 

It these were the only questions, they were iuseparable from a prior 
one, viz., what estate had the Court the power to sell, and what was it 
bound to sell? The purchaser could not be prejudiced by any mistake 
on the part of the Court as to what interest it could sell, when the language 
o?the pro^ empowered 

to selj. _____ . 

(1) 11. A. 321 = 14 B.L.B. 187. 
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Reference was made feo Suraj Bunsi Koer v. Skeopersad Singh (l) 

PUam Singh w. Ujagar Singh (2), Muttayan Chettiar v. Sangili Vira Pandia 
ChttiltCltCLTtihiQ/T (3)* 

Besides the above reasons, it was suggested that the entire estate in 
the zamindari passed at the sale, because the soq had not obtained an in¬ 
terest at bis birth, on account of the zamindari not having descended from 
a hne of fathers, but from a mother’s father, to the late zamindar. As to 
this, however, it was observed that there having been a brother of the late 
zamindar, it was not only the interest of a son that might be brought in 

question in regard to what was sold, but also that of another member of 
the family. 

Mr. J. Graham, Q.G., and Mr. G. P, Johnstone, for the respondent, 
were not called upon. 


JUDGMENT. 

Their Lordships’ judgment was delivered by 

TT- is an appeal from a decision of the 

iligh Court at Madras affirming the decison of the Lower Court upon the 

first issue m the suit. That issue was—" What is the nature of the right, 

title, and interest acquired under the sale-certificate issued by this Court 
to the purchaser ? ” 

The first Court, after considering all the facts and the evidence in the 
case, came to the conclusion that all that was offered for sale, and all that 
was purchased under the sale, was the interest which the father of the 
defendant had at the time of his death. 

The High Court stated the facts very fully, they considered them very 
maturely, and they reviewed them very carefully ; and they came to the 
conclusion ^at the decision of the Judge of the first Court was correct, 

M concurrent findings of the Courts. It may be 

said that they were not upon a mere question of fact, but on a question 
of mixed law and fact. As regards the fact, both Courts came to the 
conclusion that what was offered for sale, and what was intended by the 

purchaser to be purchased, was the right and interest which the father 
had at the time of his death. 

There is no doubt that when the execution was issued, and the attach¬ 
ment made, in the time of the father, the proclamation expressly stated 

ooA r u be sold was the life-interest of the father. At page 

of the Record it will be found that a netibion was put m by the credi- 
^r in one of the suits, praying that that notification might be altered. 
He said : I pray therefore that in conformity with the above sections of 
Oivil Procedure Code, a fresh advertisement mav be made expunging 
the words during his lifetime.’ ” Those words having been pub into the 
prcwlamation that nothing was to be sold except the interest which the 
father bad in his hfeCime, one of the creditors asked to have those words 
expunged. But the Court made this order (page 221): "The advertise¬ 
ment is that the right, title, and interest of the said defendant in the estate 
during the terni of his life be sold, the judgment having distinctly declared 
that only such is liable for this decree debt. This prayer cannot therefore 
be granted. At that time, in the father’s lifetime, it was expressly 
decided by the Judge that what was intended by the decree to be sold, and 
what could be sold under the decree, was only the interest of the father 

(1)6C. 148 = 6 l.A. 88. (2J1A. 651. 

(3) 3 M. 370; and on appeal to P.G, 6 M. 1=9 l.A. 128. 
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during his lifetime. The sale was postponed at the instance of the credi¬ 
tors, in consequence of the father’s illness. They said : “ As the estate is 
to he sold only for the father’s interest during his lifetime, the sale will 
not fetch so much during his illness as it would if he were in a better 
state of health,” and therefore they asked to have the sale postponed in 
consequence of the illness of the father. The sale was postponed. If it 
had taken place during the lifetime of the father, tlie purchaser would 
have obtained all that the father was entitled to during his life, and that 
only, and he would have been entitled to possession of the estate during 
the father’s lifetime, and to receive the rents which were then in 
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The father died. No fresh attachment was made. The sale was to ‘ ‘ 

take place after the father’s death upon the attachment which had been 
made during his lifetime. The proclamation [250] stated that the pro¬ 
perty was to be sold only for the interest of the father but after the 
father’s death, as it appears, the Court allowed the son, notwibbstandiog 
the attachment (because it was only for the life-interest of the father) to 
take possession of the estate, stating that all that was to be sold was the 
life-interest of the father, viz., nob then the right bo the possession of the 
estate, but the right to receive the rents in arrear. 

The property was pub up for sale, and it is said that the proclam¬ 
ation was ambiguous, that it did nob state that the sale was merely 
for the life-interest of the father, but that it was a sale of only the interest 
of the father. And it is contended on behalf of the appellants that 
by the change of the terms the purchasers necessarily thought that 
they purchased the whole interest in the estate. But, even if the fresh 
proclamation was ambiguous, the purchasers, if they had made the 
ordinary inquiry which they ought bo have made, would have discover¬ 
ed that all that was intended in the first proclamation was the life- 
interest of the father in tbe property which had been attached, and that 
the same interest was intended to be sold under the second proclamation. 

The purchaser purchased for a small sum, about Rs. 12,000, but he 
had not the money to pay. He paid merely a deposit. He subsequently 
conveyed to tbe creditors themselves. There can be no doubt, in their 
Lordships’ minds, that when he purchased he was purchasing benamea 
for those creditors, and although they might have purchased in their own 
names, they did not do so, because, if they had done so, they would have 
purchased having themselves the knowledge of all that bad previously 
taken place. They therefore allowed tbe property to be purchased in the 
name of a clerk of one of the execution creditors in order that it might 
appear that it was purchased by a man who had no notice of what bad 
taken place previously. 

It is unnecessary to go into the question whether the estate came 
from the paternal ancestors, or, in other words, whether it was ancestral 
estate or nob. The learned counsel, in a very ingenious argument, 
endeavoured to show that a difference existed in consequence of its being 
an estate which came from tbe maternal and not from the paternal 
grandfather, and consequently that it was not ancestral estate. But that 
makes no difference in the persent case. If the whole estate could have 
been pub up for sale it was not put up. It is not a question of what the 
Court could have done, [251] or what they ought bo have done, bub 
they did, what was put up for sale, and what was purchased. If what 
was put (or sale was merely the estate which the father had in his life¬ 
time, then what the purchaser purchased was only that interest. 
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The High Court having carefully reviewed the whole of the evidence, 
and the whole of the documents, came to the conclusion that the first 
Court was right in finding that all that was intended to be sold, and all 
that was sold was t.he life-interest of the father, and not the whole 
interest in the zamindari. 

Their Lordships entirely agree with the conclusion at which the 
High Court has arrived, and they will therefore humbly advise Her 
Majesty to affirm the decree of the High Court, and the appellant must 
pay the costs of the appeal. 

Appeal dismissed. 

Solicitors for the appellants: Messrs. Burton^ Yeales, Hart, and 
Burton. 

Solicitors for the respondent: Messrs. Lawford, Waterhouse, and Law- 

ford. 


10 M. 251. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and Mr. Justice 

Parker. 


SUBBAYYA (Plaintiff), Appellant V. SURAYYA AND OTHERS 
(Defendants,) Bcspo^ldents.^" [27th July, 1886, and 22Dd March, 1887.] 

Hindu Lmr^ Self-acquired immoveable property—Nuncupative will—Disinherison of 
an undivided son. 

Under Hindu law, a father has power by a nuncupative will to dispose of self- 
acquired immoveable property as he pleases and to the complete disinhecitiog of 
an undivided son. 

A, a Hindu, took up some abandoned waste land and brought it into cultiva¬ 
tion : 

Held, that the true test as to whether the land is his self-acquired property or 
not. is whether it was brought under cultivation by family or self-acquired funds, 
and the probandi lies upon those who alleged the latter. 

Appeal against the decree of T. Bamasami Ayyangar, Subordinate 
Judge of Cocanada, in Appeal Suit No. 87 of 1884,'confirm-[252]iog the 
decree of A. F. Elliot, District Munsif of Cocanada, in Original Suit 
No. 188 of 1883. 

This was^ a suit for a declaration of the plaintiff’s title to certain land, 
and, to set aside a lease, by which part of it was demised for three years 
to plaintiff by defendant No. 3. Defendants Nos. 1 and 2 were the sons 
of one Chowdry, deceased, and defendant No. 3 was his widow. The 
land in question was found to have been the self-acquired property of 
Chowdry, being waste land brought under cultivation by self-acquired 
funds, and the evidence showed that the day before his death he told de¬ 
fendant No. 1 that be should divide the laud with defendant No. 3 in 
equal portions. The land was divided shortly atberwards, and by the lease 
sought to be set aside, part of it was demised by defendant No. 3 to the 
plaintiff for three years. Defendant No. 2, who bad been disinherited, 
objected to the plaintiff’s taking possession, but he subsequently executed 
a sale-deed to the plaintiff of the whole of the land, under which the 
plaintiff now nought to have his title declared. 


* Second Appeal No. 703 of 1885. 
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Thissuib was dismissad in both the lower Courts, and the plaintiff 
appealed. 

Mr. Norton, for appellant, argued that the father of defendant No. 2 
bad no right to dispose of the whole of the family property, even if it 
were his self-acquisition, without making any provision for bis son, and 
that a mere expression of intention on the part of Chowdry to divide the 
property between defendants Nos. 1 and 3 could not deprive defendant 
No. 2 of his rights over it. 

Mr. Michell, for respondents. 

The further arguments adduced on this Second Appeal appear 
sufficiently for the purpose of this report from the order of the Court 
(Collins, C.J., and Parker, J.). 

“ Ordek.— The plaint land appears to have been taken up by Chowdry 
at the request of the Tahsildar when it was waste, and had been 
abandoned by other cultivators. Wo cannot infer from that fact alone 
that it is necessarily to be regarded as self-acquired property. The ordinary 
presumption would be that Chowdry acquired it for the benefit of bis 
family and brought it under cultivation by the aid of family funds, in the 
absence of evidence that he had self-acquired funds which be utilized for 
that purpose. The District Munsif says thatChowdry acquired the with¬ 
out the use of any patrimony, and he might have said, without the expen- 
[253]diture of any funds at all, since the land was taken up from the 
Eevenue authorities when it was waste. The true test is whether it was 
brought under cultivation by family or self-acquired funds, and the onus 
probandi lies upon those who alleged the latter. The Subordinate Judge 
has clearly put the issue upon the wrong side. 

“ We must ask the Subordinate Judge bo re-fcry this issue upon the evi¬ 
dence on record and upon any further evidence which the parties may 
adduce and in the event of his again finding that the land was the self- 
acquired property of Chowdry he will proceed to try the further issue 
whether according to Hindu law a father has power by a nuncupative will 
to dispose oi seif-acquired immoveable property as be pleases and to the 
complete disinheriting of an undivided son. 

"We are clearly of opinion that the evidence as to what took place 
the day before Chowdry died—if it is true—would establish a bequest to 
take effect after the death of the testator and not a gift, inter vivos." 

The Subordinate Judge having found the above issues in the affirma¬ 
tive, the Court delivered the following 
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JUDGMENT. 


Wo must accent the finding of the lower Court that the land is the 
self-acquisition of Cnowdry, and we have already expressed our opinion 
that the evidence of wbac took place the day before Chowdry’e death would 
establish a bequest to take effect after the death of the testator and not 
a gift, inter vivos. 

The power of a Hindu governed bv the law of the Mitakshara to 
make a testamentary disposition is unquestioned, as also his power to 
make it by nuncupative will— Vailinayagam Pillai v. Pachche (1), Crmi- 
vasammal v. Vijayammal (2), Baboo Beer Perlab Sahee v. Maharajah liajen- 
der Pertab Sahee (3). The only contested question is as to his power bo 
make suob a testamentary disposition to the complete disinbenting of any 
one of his male descendants. 


(1) 1 M.H.O.R. 826. 
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(3) 2 M.H.O.R. 37. 
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We can see no reason feo differ from the view expressed by the late 
Chief Justice of this Court in Vonnappa Filial v. Pappuvayyangar (1), 
that the power of the father to deal with self-acquired immoveable property 
at his pleasure is unfettered by legal obligation, though the exercise of 
the power to the extent of depriving his family of the means of support 
would still be considered as [284] contravening a moral duty. These 
observations were concurred in by our learned colleague Mutbusami 
Ayyar, J. 

The same rule was followed in Baba v. Timina (2) as far as seU- 
acquired uroperty was concerned ; and the Allahabad High Court in a case 
precisely similar to the present, Sital v. Madho (3), which was also a case 
under Mitakshara law, has taken the same view as to the validity of an 
exclusive gift to one son of self-acquired property. It is admitted that in 
Bengal a father has such powers. 

It is urged that the Privy Council in Lakshman Dada Naik v. 
liamchaudra Dada Naik (4) have thrown cut doubts upon the former 
>[adras rulings, bub that decision was anterior to the Full Bench case— 
Fonuappa Filial v. Fappuvayxjanqar and the doubts expressed were as 
regards ancestral and not self-acquired property. 

We may refer also to the remarks of this Court in the Sivagiri case (5) 
on the distinction between ancestral and self-acquired property. But in 
Chapter 1, Section V, Clause 9, the author of the Mitakshara says: ‘‘ The 
grandson has a right of prohibition, if his unseparated father is making a 
donation or sale of effects inherited from the grandfather, but he has no 
right of interforence if the effects were acquired by the father. On the 
contrary, lie must acquiesce, because he is dependant.’' In Clause 10 he 
states : “ Consequently the differeoce is this; although he have a right by 
birth in his father’s and his grandfather’s property, still be is dependant 
on bis father in regard to the paternal estate, and since the father has a 
predominant interest as it was acquired by himself, the son must acquiesce 
in the father’s disposal of his own acquired property ; but since both 
have indiscriminately a right iu the grandfather’s estate, the son has a 
power of interdiction (if the father be dissipating it).” According to 
Vignyanesvara Yogi, the author of the Mitakshara, the son’s ownership in 
ancestral estate is uot subordinate but co-ordinate, and it is dependent 
only when the father himself acquires the property. 

That decision was subsequently varied by the Privy Council— Mutta- 
yan Chetti v. Saiigili Vira Fandia Chiunatambiar (6), on the ground 
that the Court should have followed the rule laid down in Girdkaree Lull 
V. Kantoo Lall (7). and that the whole interest in the zamindari, which 
defendant had taken by heritage from [255] his father, was liable as 
assets by descent for the payment of his father’s debts. That, however, 
does not detract from the weight of the remarks distinguishing between 
the son’s rights in ancestral and paternal self-acquired property. 

On these grounds, we are of opinion that the finding of the Subordi* 
Data Judge was correct, and we dismiss this Second Appeal with costs. 


(1) 4 M. 1 (42). (2) 7 M. 357. (3) 1 A. 394. (4) 7 I. A. 181. 

(5J 3 M. 370. (6) 9 I A. 128. (7) 11 A. 321. 
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APPELLATE CRIMINAL. 

• I 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, Mr. Justice 

Kernan and Mr. Justice Brandt. 

Queen-Empress v. Kotayya and another.* 

[22ncl February and 18tli March, 1887.] 

iPenal Code, 5ecdous ‘12, 378, 379 —Thelt '-Movcnble propertij. 

A dug up and immediately carried away, without any authority or right, 
several cart-loads of earth, pact of uaa-sasse J lauds of a village : ’ 

Ueld, that A vvas not guilty of thefc. 

[Overruled, 27 M.531 = 14 M.L.J. 155 (1 d 8) = 1 VVoir4l7 : Dies., 15 B. 702 (703),] 

This was a case referred for the orders of the High Court, under 
Section 438 of the Code of Criminal Procedure, by W. B. Weld, Acting 
District Magistrate of Kistna. 

The case was stated as follows :— 

“ The two accused in this case have been convicted of theft punishable 
under Section 379 of the Indian Penal Code for taking some cart-loads of 
earth from a piece of poramboke land.” 

The accused did not appear. 

The Government Pleader (Mr. Powell), for the Crown. 

The arguments adduced in the support of the conviction appear suffi¬ 
ciently for the purpose of this report from the judgment. 

The Court (COLLINS, C.J., and Bn.\NDT, J.) being equally divided in 
opinion recorded the following opinions, under Section 429 of the Code of 
Criminal Procedure: 

OPINIONS. 

Collins, C.J. —The defendants have been convicted of theft under 
Section 379, Indian Penal Code, and lined 5 rupees each. 

[256] The facts are as follows :— 

On the outskirts of the village of Amaravaram there is some un- 
assessed waste land. The defendants remove-T a portion of this land and 
carted away some cart-loads of the earth. Section 378 enacts—Whoever 
intending to take dishonestly any moveable property out of the possession 
of any person without that person’s consent, moves that property in order 
to such taking, is said to commit thoft. Explanation 1 to that section 
says, a thing so long as it is attached to the earth nob being moveable 
property is not the subject of thoft; but it becomes capable of being the 
Bubjeob of theft as soon as it is severed from the earth. 

Section 22, Indian Penal Code, defines moveable property as intended 
to include corporeal property of every description except land and things 
attached to the earth or permanently fastened to anything which is 
attached to the earth. 

The defendants were convicted nob of stealing any thing” severed from 
the earth, bub the earth or land itself. The case of The Queen v. Tamma 
Ohantaya (1) is undoubtedly good law, but the point there decided is a very 
different one from this. 

I am of opinion that the charge of theft cannot besustaioad and that 
t he ooQviction must be reversed and the fine returned to the defendants. 

* Criminal Revision Case No. 310 of 1886. 

(1) 4 M. 226. 
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1887 Brandt, J.—The accused dug out and removed some cart-loads of 

MARCH 19. soil from a piece of waste land belonging to Government; the accused had 
—“ no right to take the soil, and it is found that they took it dishonestly, for 
AppeD- their own private use, for gain to themselves by unlawful means, they not 

LATE being entitled to the property taken. j « 

Criminal Common Law larceny cannot be committed of things 

_ which savour of the realty and are part of the freehold, does not apply in 

10 M. 255= respect of theft as defined by the Indian Penal Code ; see Explanations to 
1 Weir 413. Section 378 ; (see also 5 M. H. C. R. App. XXXVI) I also accept the exposi 

tion of the law on this subject contained in The Queen \.ThammaGhcLntaya\X) 
that the rule as to things immoveable becoming moveable by severance, 
applies in the case of “ stones quarried, minerals, iron or salt collected, as 
well as to timber which has grown or edifices which ^ have been 
raised on the land;” and lam unable to draw any distinction between 
[257] such material objects and gravel, soil or earth excavated and 
reduced into possession after severance from the land or earth in which 
it was embedded or to which it was before ‘ permanently attached.' Nor is 
it material, as it seems to me, that there was no interval between the 

severing and the taking. 

“ Moveable property” is defined in Section 22, Indian Penal Code, as 
including “ corporeal property of every description except land ami things 
attached to the earth or permanently fastened to anything attached to 
the eartn,” but under the Explanation to Section 378, the very things 
which so long as they are attached to the earth are not the subject of 
theft, become so by severance. 

Soil before it is removed from the earth or land of which it is a part, 
might be described as 'laud ; ’ but the theft is not of land but of soil or 
earth severed from the laud, and I am not prepared to bold that the con¬ 
viction is bad inlaw. Stating the proposition conversely, I hold that, 
under the Code, theft may be committed in respect of soil removed from 
land in which before severance it was embedded or to winch it was per¬ 
manently attached,’ And I would refuse to interfere in revision. 

This case, with the above opinions, was laid under Section 439 of the 
Code of Criminal Procedure before Kernan, J., who delivered the following 

JUDGMENT. 

Tho accused dug up and immediately carried away, without any 
authority or right, several cart-loads of earth, part of una-^sessed lands of 
a village. Ha was convicted under Section 378 and sentenced under 

Section 379, Indian Penal Code, ^ 

I think the facts do not bring the offence within Section 378, Indian 
Penal Code, inasmuch as the property taken was not moveable property 
within Sections 22 and 378 of the Code. S:;ction 22 of the Code states 
” the words ‘ moveable property ‘ are intended to include corporeal pro¬ 
perty of every description, except land and things attached to the earth or 
permanently fastened to anything which is attached to the land. 

Section 378 provides that dishonest taking of moveable property is 
theft. Explanation 1 to Section 378 states that a thing which is attached 
to the earth not being moveable property, is not the subject of theft, but is 
capable of being subject of theft, as soon as it is severed from the earth. 

The illustration " a " to Section 378 gives the case of a tree growing, 
which A severs with dishonest intention of taking it, and [258] states 
that as soon as he severs it, he has committed theft. It will be observed 


II) 4 M. 223. 
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that in Sections 22 and 378, Indian Penal Code, and in the Explanation 
No. 1 to Section 378, certain property mentioned as being a possible sub¬ 
ject of theft is property " attached" to the earth. The illustration “ a,” 
though not exhanstive, clearly exnlains that the prooerty that may be so 
subject, means property different and distinguished from the earth itself. 
In this case, the accused severed and took (not what was attached to the 
earth but) what was itself part of the earth. 

Section 22 and Section 378, are framed on the lines of the Common 
Law of England as to larceny, with some of the modifications iotroduced 
by statute. 

At Common Law. larceny could only be committed in respect of 
mere personal goods." But of personal goods which savoured of the 
realty, no larceny could be committed such as corn and grass growing 
on the ground, or fruit upon trees or wood growing, but if the owner 
cut anv of ihena, then laroeny might be committed of tbe thing cut (1). 

Several statutes provided that if any one stole or severed with intent 
to steal such tbinss. he might be convicted of larceny (2). 

The case in 5 M.H.C.R. App. XXXVI was theft of a tree, and was 
clearly within Section 378. 

In The Queen v. Tamma Gkantaya (3), the point referred was, whether 
on the facts lound, tbe Government were in legal possession of the salt 
which it was stated in the reference that the accused took. 

The salt was a natural produce of tbe earth, being an efflorescecce 
from it on the surface of it and was attached to the earth. The Court so 
treated the salt in that case and thus the taking of it was held to be as m uch 
within Sections 22 and 378 as the taking of grass growing on the ground, 
corn, fruit and trees attached to the earth. That case is noban authority 
for the proposition, that if a person quarried stone or minerals, or dug up 
and severed part of the earth from tbe rest of the earth, the material so 
quarried or severed became changed from being part of the earth and as 
such, not moveable nroperty, to the condition of being " moveable property" 
within Sections 22 and 378, Indian Penal Code. 

[289] The owner of land could alter the character of any part of tbe 
land or of things attached to the land by severance and then tbe things 
severed became personal goods. Stone and minerals :jiiarried by the 
owner and trees or other produce of the eartn severed from it by the owner, 
were always treated as personal goods : and I see no reason why clay (part 
of tbe earth) dug up by the owner and set apart for removal and use, in a 
loose state, should not also be considered as moveable property. 

Bub if a person severed things attached to tbe earth and if he immedi¬ 
ately book them away, such taking was not, at Common Law, considered 
larceny (L). 

However, Explanation 2 to Section 378 meets this point as regards 
things attached bo land, by providing that a moving effected by tbe same 
&ot which effects the severance, may be theft. 

But the case where a thief quarries stone or minerals or digs up part 
of the earth is not provided for by Section 378. 

In my judgment, tbe conviction for theft should be set aside and I 
order aoeordiogly. The fine, if paid, to be refunded. 
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(1) 8 Co lost., 109. 

(3) 8 Will, and M. o 9 ; 7 and 6 Geo. 4, o. 39 ; 24 and 25 Vio., o. 96. 
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10 M. 259. 

APPELLATE CIVIL. 

Before Mr. Justice Kernan and Mr. Justice Muttusami Ayyar. 

SiTAYYA iPlaintifi), Appellant v. Rangareddi and others 
[Defendants], Bespondents.''' [22nd March and 20th April, 1887.] 

Indian Limitation Act—Act A’T'o/1877, Secn’ou 19, Schedule II, Article Q5—AcknoW‘ 
k'chjment- Mutual open and current accounts. 

A acted as commissioo agent for B and C. A furnished a debit and credit 
account in Februarj' 1878. The account was disputed and the matter was referred 
to arbitration: for which purpose in March 1880 a “ Memorandum of items to be 
settled ” was drawn up anu signed by B and C, in which they denied that an? 
balance \KOuld be found due to A, but admitted that accounts must be taken and 
that they would be liable if ar.y balance were found due to A. In June 1880 B- 
signed and supplied to the arbitrator an account on behalf of himself and C, which 
contained a similar admission. The arbitrator made an award which was set 
aside. A filed a suit against B and C in September 1882 for a balance due to him ; 

[260] Held, that tbo accounts wero mutual open and current accounts ; that 
B iiud 0 had made an acknowledgment of their debt to A ; and that the suit was 
not barred by limitation. 

[F., 2Ind. Cus. 370 = 3 S.L R. 53; Appr., 33 C. 1047 (1060) (P.C.) = 3 A.L.J. 525 = 
SBom.L.R. 501 = 4C.LJ. 94 = 10 C.W.N. 874=33 I.A- 165 = 16 M.L.J. 300 = 

1 M.L-T. 199 = 2 N.L.R. 130; R. ‘22 B. 606(610); 36 M. 68 (70) = 2l M.L J. 
1024 = 10 M.L.T. 251=(1911) 2 M.W.N. 225; 6 Ind. Cas. 948 = 55 P.R. 1910= 
136 P.L.R. 1910.] 

Appeal against the decree of L.A. Campbell, District Judge of Kistna, 
in Original Suit No. 7 of 1883. 

This was a suit to recover the sum due on an account stated between 
the plaiutift' and defendants Nos. 1 and 4. Defendants Nos. 2 and 3 were 
merely made parties to have the accounts taken in their presence. 

The plaintiff acted as commission agent for the defendants Nos. L and 
4, and bought and sold goods on their account and occasionally received 
goods from them on his own account. 

In February 1878, the plaintiff furnished them with an account up to 
20th January 1878, showing a sum due to him. The defendants paid a 
certain sum on account, but said the accounts were incorrect. On the 
25th September 1878, defendant No. 4 wrote a letter to the plaintiff (filed 
as Exhibit B), in which the following passage occurred :— 

“ Had you come with him (meaning the plaintiff’s brother) the 
accounts could have been looked into in our presence, and it would have 
been convenient to settle all disputes personally. Though R wrote to you 
to come in that manner, you did not do so. Therefore the following 
discrepancies have been found on comparing with the telegrams and your 
letters which are here.” 

It was subsequently agreed to submit the disputes to arbitration, and 
on 31st March 1880, defendants Nos. 1 and 4 signed a document (filed 
as Exhibit A) headed “Memorandum of items to be settled” between them 
and the plaintiff, as to the contents of which, seethe judgment of the' 
Court, wfra. p. 262. 

On the 14th June 1880, defendant No. 4 by the direction of the' 
arbitrator made out an account (filed as Exhibit ER) on behalf of himself 
and defendant No. 1, giving a list of shipments and prices of goods sent 
by and to the plaintiff, and alleging that a balance would ultimately her 
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found due from the plaintiff. The arbitrator made an award which was 
subsequently set aside by the Court. 

The plaint was filed on the 5th September 1882. The District Judge 
dismissed the suit on the ground that it was barred by limitation, bold¬ 
ing that the accounts between the parties were not mutual accounts 
within the meaning of the Indian Limitation Act, [261] Schedule If, Arti¬ 
cle 85 : that the defenrlants never admitted indebtedness to the pia intiff ; 
and that consequently there was no acknowledgment of the debt by the 
defendants. 

The plaintiff appealed. 

Bhaslnjavi Ain/anrjar and Deaikacharynr, for appellant. 

Rama Ran, for respondents. 

The arguments adduce 1 on this appeal appear sufficiently for the 
purpose of this report from tlio judgment of the Court (Kl-:i{N.\X and 

MuttcsamI Axyam, JJ.). 
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JUDGMENT. 

The plaintiff sues to recover a balance of Rupees 22.751-15-4 alleged 
to be due by the defendants Nos. 1 and 4 to the plaintiff on account of 
mutual derlifigs between them. The District Judge dismissed the suit as 
being barred by limiiation. 

The facts are— 

The plaintiff who lives at Masuiipatam agreed in 1876 with the 
defendant.^ Nos. 1 and 4 who live at Nellore to buy grain, oitseeds, itc , 
and to forwu’d the goeds to tiio d^-fendants, and the defendants ngreed to 
pay the plaintiff therefor by remittances in cash or in bundles or drafts, 
and to pay him commission on the amount of such goods. 

The plaintiff, during the year 1877, forwarded to the defendants 
Nos. 1 and 4 largo quantities of gram and other goods, and received from 
time to time large remittances from the same defendants. In the month 
of December 1877, the defendants Nos. 1 and 4 forwarded to the plaintiff 
a quantity of “ horns ” at a price of Rupees 1,734-9-4 purchased by the 
defendants at the plaintiff’s request to be paid lor by the plaintiff. In the . 
month of December 1877, the defendants Nos. 1 and 4 forwarded to the 
plaintiff 3,000 gunny bags to be sold for the account of the defendants. 

In January 1878, the plaintiff sold on account of the deiendants 1,503 
gunny bags at, it is said. Rupees 227. 

In February 1878, tne plaintiff furnished to the defendants an account, 
up to the 26th January 1878, of the goods sent by him to the defendants, 
and of moneys received therefor, and of the sale of the 1,508 gunny bags, 
showing an alleged balance, on the accounts due to the plamtiff, of 
Rupees 19.915-6-10. 

That account did not debit the plaintiff or credit the defendants with 
the residue of the 3,000 gunny bags, nor did it debit the plaintiff or credit 
the defendants with the nrice of the horns sent by the defendants to 
the plaintiff at his request. In 1878, plaintiff's brother [262] went 
to Nellore in reference to the plaintiff’s account so furnished, and received 
about Rupees 4,000 from the defendants, but the defendants objected to 
the account. In a letter dated the 25th September 1878 (Exhibit B) to the 
plaintiff from defendant No. 4, the latter refers to the account sent by 
plaintiff and to the absence of the defendant No. 1 at Madras and to the 
fact that the plaintiff's brother and gumasta had nob the plaintiff’s vouchers, 
and Bays that the accounts could not then be settled. He says, “ Had you : 
come with him (the plaintiff’s brother) the accounts could have been looked ; 
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into in our presence, and it would be convenient to settle all disputes 
personally.” He then points out many objections made by the defendants 
to the plaintiff’s accounts, and amongst others the omission to introduce 
into the account to the debit of the plaintiff the price of the horns supplied. 

The difference between the plaintiff and the defendants related to 
large sums, and it was agreed in 1880 that accounts between the parties 
should be, and they were, referred to Koka Alasangari Naidu as mediator. 
On the 31st of March 1880, the defendants Nos. 1 and 4 signedthe Exhibit A, 
which is headed “Memorandutn of items to be settled b^itween Sitayya (the 
plaintiff) and the defendants Nos. 1 and 4, presented to K Alasangari Naidu 
(mediator) residing in Nellore, by Burla Ranga Reddi and Muttarazu Ven¬ 
kata Row (defendants).” This document refers to the letter of the 25th Sep¬ 
tember 1878 already mentioned, and states that the plaintiff did not reply, 
and that the items specified in that letter should be recovered. It concludes 
that according to what Sitayya (plaintiff) has mentioned in the cash 
account, proper vouchers have to be looked into in person. As it is not 
convenient to mention all those items in this memorandum, we will look 
into and settle the same on the day which may be appointed by you in 
respect of this. You should receive proper vouchers from us and Sitayya 
(plaintiff) in respect of the items of difference of prices mentioned above 
and in respect of all the items which should be allowed and is due, and 
settle the same.” 

That memorandum was delivered by the defendants Nos. 1 and 4 to 
the mediator; and the parties on the 11th of November 1881 proceeded to 
have their mutual accounts examined by the mediator. The mediator 
made an award which was sec aside by the Distiict Court, and afterwards 
by High Court. 

This suit was filed on the 5th of September 1882, stating the [263] 
substance of the matter above stated, but alleging that an account was 
furnished by him to the defendants down to the 25th January 1878, and 
another account to the 23rd of March 1881, taking up the prior account 
and crediting in 1879 and in 1881 certain sums received by plaintiff 
on the sale by him of the residue of the gunny bags and other items 
and showing a balance of Rupees 19,820-11-7 due to plaintiff. In 
the plaint, the letter of the 25th September 1878 and the memorandum 
of the 31st of March 1880 are stated, and the plaintiff prayed for a 
decree that the sum claimed, amounting to Rupees 22,751-15-4 and 
costs, should be paid to him. The defendants pleaded that the suit was 
barred by limitation; that there were no mutual accounts between 
plaintiff and defendants. At the trial, the plaintiff proved amongst other 
things the furnishing of the accounts to the defendant in February, 1878 
and in March 1881, and the letter of the 25th September 1878 and 
memorandum of the 31st of March 1880, and also an account (Exhibit 
RR) made out on behalf of the defendants Nos. 1 and 4 by the 
defendant No. 4 by direction of the mediator, signed the 14th of June 1880. 
In this account (Exhibit. RR), the defendants gave a list of the shipments 
of grain, seed, &c., and the value and expenses and remittances, and also 
of the money received by plaintiff, Rupees 231. for gunnies sold in 1878, 
and of Rupees 1,734-9-4, the price of the horns supplied to the plaintiff 
by the defendants. In a note to that Exhibit RR., defendant No. 4 
remarks that it is not convenient to make any kind of entry in the head 
balance of accounts ” aod disputes the correctness of the plaintiff’s 
allegation and alleges that there will not be under any circumstances any 
tbihg found-due by thefic, but there will be a balance found due to them 
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by the plaintiff. To that list is added an explaoation as to very luany 
items, suoportsns the contention of defendants and showing a balance of 
Rupees 13,946-7-4 due to defendants. 

The third issue framed was, “ la the plaintiff’s suit barred by limita¬ 
tion?” On this issue, the ulaintiff put forward two answers— 

First, that the dealings between the plaintiff and defendants were 
mutual accounts under Sohedule II, Article 85 of tlieLimitation Act. 1877 ; 
and the hist item admitted or proved in that account was in 1879 and 
1881, and therefore the suit is not barred. 

Second, that there was an acknowledgment under Section 19 of the 
Limitation Act, 1877, by the delendants Nos. 1 and 4 in 1880, of [264] 
liability by them in respect of plaintiff’s right to have any balance due to 
him paid. 

The District Judge held that the accounts between the parties were 
not mutual accounts within Article 85. In this he is clearly wrong (1). 
Plaintiff had a claim against the defendants for the value of the goods 
bought by him and shipped to the defendants, and pending that account, 
the defendants had a claim against the plaintiff for the value of horns 
supplied to plaintiff at his request, and for the price of gunny bags consign¬ 
ed by the defendants to plaintiff for sale. Tho account never was settled 
between the parties, and it was open andcurreot, and there were reciprocal 
demands between the parties. But the Judge did not credit the plaintiff’s 
allegation that the last item in the ac';ount either admitted or proved was 
in January 1879 or Murch 1881, and he held the plaintiff’s suit was barred. 
On the evidence before the Judge, we cannot say he was wrong as to the 
facts. This subject will be referred to hereafter. 

As to the acknowledgment. The District Judge observed that the 
letter of the 25th September 1878 (Exhibit B) and the memorandum signed 
by the defendants on the 31st of March 1880 (Exhibit A) pointed out that 
the accounts furnished by tho plaintiff were incorrect and that many dis¬ 
crepancies existed between his telegrams and letters, and that the accounts 
had to be settled between the parties in person. He held that there was 
no acknowledgment in Exhibit A or admission that anything “ is due” 
to the plaintiff. He says that it renewed Exhibit B and the defendants’ 
objections thereon, and that from first to last the defendants never 

admitted indebtedness” to the plaintiff. 

But the Limitation Act of 1877 does nob require as an essential 
of an acknowledgment an admission of money being due, or an admission 
-of indebtedness, as was required in Section 4 of Act XIV of 1859, and in 
Section 20 of Act IX of 1871. Both of which Acts have been repealed. 
Under the Acts last mentioned, the operation of an acknowledgment to bar 
limitation was limited to suits to recover debts and legacies, and for redemp¬ 
tion of mortgages, and pledges of property and to certain execution proceed¬ 
ings. But in the Act of 1877, Section 19, the operation of an 
acknowledgment extends to any suit or application in respect of any 
property or right.” That section provides that if, before the expiration of 
l268]the period prescribed for a suit or ai plication in respect of any property 
•or right, an acknowledgment of liability in respect of such property or riglit 
has been made in writing, signed by the party against whom such property 
or right is claimed, a new period of limitation according to the nature of 
iihe original liability shall be computed from the time when the Hcknowledg- 
ment was bo signed. Such acknowledgment may be made to a person 
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ofchei’ than the person entitled to the property or right—see Section 19^ 
Explanation 1. In Section 19, Explanation 2, it is declared that “ signed ” 
in chat section means either personally or by an agent duly authorised 
in that behalf. 

The right claimed by the plaintiff, was, and is, a right to recover 
from the defendants Nos. 1 and 4 a balance which he alleges to be due to 
him on the accounts between them. The defendants in Exhibit A, though 
they deny that any balance is or shall be found due by them, acknowledge 
that the accounts must be taken, and that they are liable in respect of 
plaintiff’s right to pay him any such balance, if any, that might be found 
due to him—see concluding paragraph of Exhibit A, ante page 262, and 
see Exhibit HR. Such acknowledgment of liability is a clear inference 
from the terms and provisions of Exhibit A. When Exhibit A was signed, 
there was no doubt that limitation had not applied and there was no 
difficulty in each side admitting liability for any balance found due. 

For the purpose of an acknowledgment of right to bar limitation the 
fact that the defendants in the acknowledgment contended that nothing 
would be due to plaintiff on taking the accounts is immaterial—see Prance 
V. Sympson (1) and Biver Steamer Company, re (2). The acknowledgment is 
of the plaintiff's right to have the accounts taken and of the defendants', 
liability to pay any balance that might be found due to the plaintiff. 
What was the balance must depend upon the taking of their accounts. 
The acknowledgment contained in Exhibit A, dated 31st March 1880, was 
made within time under Section 19 of the Limitation Act, 1877. The 
result is the decree of the District Judge must be reversed and the case 
remanded for trial, as the Judge disposed of the case on the preliminary 
issue of limitation which excluded evidence on the record. 

[266] No relief is sought by the plaintiff against the defendants 
Nos. 2 and 3, as they are merely made parties to have the accounts taken 
in their presence. No objection has been taken by them or on their 
behalf. 


10 M. 266»11 Ind. Jur. 2S3. 

APPELLATE CIVIL. 

Before Sir Arthur J, S. Collins, KL, Chief Justice and Mr, Justice 

Muttusami Ayyar. 

Padakannaya {Defendant No. 2) Appellant v, NarasIMMA AND OTHERS 
{Plahitijfs), Rcsjyondents.'^ [llih October and 13th November, 1886.1 

Bent Becovery Act—Act Vlllof 1865—Mulageni lease—Eticiimbered tenancy—Sale for 
arrears of rent. 

A demised land to B on a mulageoi leAse, B mortgaged hia tenancy to 0. The • 
rent under the mulageni lease fell into arrears, and A obtained a decree against 
B for the amount: 

Held, that arrears of rent are not a first charge on the tenant’s holding, and 
accordingly that the Landlord could not execute his decree by fate of the tenancy 
free from the mortgage created by the tenant— Rajaqopal v. Subbaraya (I.L.R., 

7 Mad. 31) followed. 

Appeal against the decree of H. M. Winterbotham, District Judges 
of South Canara, confirming the decree of A. Venkataramayya, District* ‘ 
Munsif of Mangalore, in Original Suit No. 40 of 1884. 

• Second Appeal No. 13 of 1886. 

(1) Kay, p. 678. ( 2 j L.R. 6 Ch. App. 822. 
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The plaintiff was the mulagar or proprietor of certain lands of which 
defendant No. 1 was the tenant under a mulageni or permanent lease 
granted by the plaintiff’s father. The lease reserved a certain annual rent 
which subsequently fell into arrears. The plaintiff sued defendant No. 1 
to recov’er tlie arrears of rent and obtained a decree for the amount in 
Original Suit No. 302 of ISSI on the tiUof the District Munsif of Bantval, 
and in execution of the decree attached the mulageni riglit of defendant 
No. 1. But. long before the suit, defendant No. 1 had mortgaged his 
mulageni right to the father of defendant No. 2 under Exhibit II of 
which the material parts are set out in the first paragraph of the judgment 
of the Court, see infra. Defendant No. 2 accord- [267] i ngly F)ieferred 
a claim as mortgagee in the attachment by the plaintiff, and his claim 
was allowed. The plaintiff brought this suit under Section 283 of the 
Code of Civil Procedure fora declaration that he was entitled to execute 
his decree by the sale of the mulageni right of defendant No. 1 free from 
the mortgage of defendant No. 2. 

Both the Lower Courts decreed in favor of the plaintiff, and defend¬ 
ant No. 2 preferred tins second appeal. 

liamachandra linn Saheb and Srinivasa Ran for appellant, argued 
that the plaintiff could only sell the mulageni interest subject to the 
mortgage of defendant No. 2, because defendant No. 2 did not undertake 
to pay rent cither expressly or impliedly, and was not a party to the 
decree sought fo be executed. They fur ther urged that t.he decree was 
only a monev decree, and that neither it nor the mulageni lease made 
the rent a charge on the mulagjtii interest of the tenant; and relied, 
inter alia, on Rajagupal v. Suhbnraya (I. L. R. 7 Mad. 31). 

Gopaia Rail, for respondents. 

The further arguments adlucedon this second appeal appear suffi¬ 
ciently for the purpose of this report from the judgment of the Court 
(Collins, C.J., and Muttlsami Avvak, J.). 

JUDGMENT. 

On the 29th Juno 1854, the plaintiff’s father granted the land in suit 
to the defendant No. 1 on a "Mulageni” or permanent lease. On the 
22nd April 1865, defendant. No. 1 mortgaged bis "Mubvgeni ” right to the 
father of defennant No. 2 with possession. Exhibit II, which is the 
instrument of mortgage, contained the following provision :— Henceforth 
we shall cultivate the said mortgaged garden and land as under you, and 
pay Government assessment out of the produce of the garden. 25 mnras 
of rice for mulageni to the muli proprietor out o( the geni of the fields, 
and from the remaining rice, we shall pay you 23 muras, at 45 polik© as 
fixed on, at your house at the two suggi (second crops) of Kartigai within 
the 30th Palgunna. Bahula of every year, and get receipt for the same. 
The time fixed for redeeming the mortgaged land is 16 years from this 
date, that is to say, the Mesha Sankramana (the commencement of the 
Mesha month) of the next Vikraraa year. Shou]<l any of the loan obtain¬ 
ed by us and part of the interest remain unpaid, we shall ray for the 
balance of rice its price during the year, with interest thereon at the fixed 
rate, and release the mortgage deed and the [268] mulageni chit and 
the tahanama, the mortgage deed executed to Ballukraya and the simple 
bond which we have given you and the garden land, &c.” 

Subsequently to this mortgage, the defendant No. 1 allow'ed the rent 
5ue to the plaintiff (mulagar or proprietor) to fall into arrears; and in 
Original Suit 302 of 1881 on the file of the Munsif at Bantwal, the latter 
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1886 obtained a money decree against the former for those arrears. In execution 
Nov. 13. of the decree, the plaintiff attached the mulageni right of defendant No. 1, 

- but defendant No. 2 preferred a claim wich reference to his mortgage. 

Appel- This claim being allowed, the plaintiff brought this suit under Seotioo 283 
LATE of the Code of Civil Procedure to obtain a declaration that he was entitled 
Civil. recover the arrears of rent decreed to him by the sale of the mulageni 
— right free of the encumbrance created thereon by the mo tgagea in favour 

10 M. 266= of defendant No. 2. The Courts below decided in favour of the claim. The 

11 Ind. Jur. District Munsif observed that the mulageni right assigned to defendant 
253. No. 2 by way of mortgage vested in him subject to the pre-existing liability 

to pay rent; and on appeal, the District Judge agreed with him aud 
held that the liability to pay rent was inseparably attached to the right 
of occupancy, and that the one could not be severed from the other by a 
mortgage executed by the tenant in favour of a third party. 

Deiendant No. 2 contends in second appeal that rent is not a first 
charge on land as considered by the Judge, and relies on Zamuidar of 
Rumnad v. Eamamany Animal (1) and Virappa v. Kathana (2). 

He also drew our attention to Mwiisami v. Dakshanamurthi (3) and 
stated that it was overruled by the Full Bench decision in Rajagopalv. 
Subbaraya (4). 

In the Zamindar of Ramnad v. Ramamani Ammal (1) one of the 
questions raised for decision was, whether the rent due to the zamindar 
was a charge on a maganam or division of the zamindari, and whether 
the persons who purchased it subsequent to the date on whicn tua rent 
claimed accrued aue were liable for its payment by reason of the pur¬ 
chase. It was held in 1880 by a Division Bench ot this Court that 
poruppu (annual payment) due to the [269] zamindar was rent and not 
peshcush, and that as such, it was a debt due to the zamindar and not a 
charge on the maganam. 

Iri Munisavii V. Dakshanamurthi (3) a mittadar at Salem brought to 
sale the interest of a puttadar on his estate for arrears of rent under 
the provisions of Act VJII of 1865, and the then plaintiff became pur¬ 
chaser; one Kuppaiya obtained a decree against the puttadar upon a prior 
hypothecation lor the sale of the pubtadar’s interest in satisfaction of his 
debt. The question raised for decision was whether the interest that 
passed to the purchaser at the sale under .-^ct VIII of 1865 was subject 
to, or free of, the prior hypothecation. It was held that the rent was 
first charge on the land, and that the puttadar’s interest, which was 
the subject of hypothecation, was ao interest defeasible on the exercise 
bv the mittadar of his power of sale, subject to the provisions of Act VIII 
of 1865. 

Id Rajagopal v. Subbaraya ii) Ihe question, whether a sale by a 
landlord of a tenant’s interest io his holding for non-payment of rent under 
Madras Act VIII of 1865, defeated existing incumbrances, was again 
raised before a Division Bench. As the prior decisions upon that ques¬ 
tion were conflicting, it was referred to a Full Bench consisting of four 
Judges. It was ruled that the sale was subject to the existing encum¬ 
brances. The ground of decision was that the course of legislation from 
1802 and the provisions of Act VIII of 1865 were ino3mpatible with the 
view that what the landlord was entitled to sell for arrears of rent was 
the tenure itself, and not simply such property as existed in the tenant at 
theHime of the sale. 

(l)aM. 234. (2) 6 M. 426. (3/ 5 M. 371. (4)7M. 31. 
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In Virappa v. Katkana (l) there wag a competition between a prior 1886 
purchaser at a Oourt-sale of the tenant’s interest in execution of a Nov. 13. 
mortgage decree and a subsequent purchaser at the sale held for arrears 
of rent under Act VIII of 1865. The decision was in favor of the former, Appel- 
and it followed the Full Bench decision. LATE 

We must take it then that arrears of rent are not a first charge on Civil. 
the tenant's holding. - 

Another contention in second aopeal is, that by agreement between 10 M. 260 = 
the mortgagor and the mortgagee, the rent payable to the mulagar H Jar, 
or landlord was charged on the land. But Exhibit IT, [270] on 2S3. 
which the contention is basod, e'/idnncss only an underbaking on the 
part of the mortgagor to pay the mulageni rant due to the landlord 
out of each year’s produce. Farther, the landlord was no party bo this 
instrument, and we cannot say that the contention is well founded. How¬ 
ever this may be. the decree under execution is only a money decree, and 
in the case of a competition between the decree-holder and a mortgagee, 
the former is certainly not entitled to bring to sale the execution debtor’s 
property free of existing incumbrances. 

We decree the appeal and reverse the decrees of our lower Courts. 

The first respondent will pay the appellant’s costs throughout. 

10 H. 270. 

APPELLATE CIVIL. 

Before Mr. Justice Kernan and Mr. Justice Parker. 

Alwar Ayyangar and another {Plaintiffs), Appellants v. Seshammal 
AND another {Defendants), Respondents.^' [19bh April, 1887.j 

Civil Procedure Code, SecUotis 93, 99, 157, 159. 

A Disbric': Murisif sbrack a case off the 6leof hie Court on neither party appear¬ 
ing. Subsequently on an application by the plaintiflj the case was restored. The 
order of restoration W4S reversed by the District Judge. 

Held, (1) that the order to strike off the case was illegal; 

(2) that assuming that the case was dismissed, no appeal lay to the 
District Juige whose order wai ac^oritngly mtde without jurisdiction. 

IR.,34C. 235 (239)=5 C.L.J. 260; 18 M.L.J. 51 (56j =3 M.L.T. 225 ; 10 O.C. 171 
(172).] 

Second apueal against the decree of J. H. Nelson, District Judge of 
Ohiuglepub, reversing the decree of N.R. Narasimhayyar, District Munsif 
of Trivellore, and Civil Revision Petition, under Section 622 of the Code 
of Civil Procedure, praying the High Court to revise an order of 
J. H. Nelson, District Judge of Chingleput, dated 18th April 1885, revers¬ 
ing an order of N. R. Narasimhayyar, District Munsif of Trivellore, dated 
21st January 1885. 

A suit filed in the Court of the District Munsif of Trivellore was by 
an order, dated 13th December 1884, struck off the file on neither party 
appearing. On 2Lst January 1885 toe District Munsif on an application 
by the plaintiffs made an order restoring [271] the case to his file. 

Against the last-mentioned order the defendants appealed. 

The District Judge reversed the order of 2l8t January 1835. 

* Second Appeal No. 770 of 1685 and Civil Revision Petition No. 245 of 1885. 

(1) 6M. 428. 
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Tli« pJaintiffs appealed. 

Subranianya Ayyar, for the appellants argued that the proceedings, 
dated the 13th December 1884, having, according to the Munsif, been 
passed under Section 98 of the Code of Civil Procedure, no appeal lay to 
the District Court against the order, dated 21st January 1885; and that if 
the case was one falling under Section 158 of the Code of Civil Procedure, 
the District Court should have upheld the order of the District Munsif, 
dated the 21st January 1885, wheroby the order, dated the 13th December, 
was set aside. 

3/r. Suhramanyavi and Sriranrjacharyar, for respondents. 

The further arguments adduced in this case appear sufficiently for the 
purpose of this report from the judgment of the Court (KeRNAN and 

Parker, JJ.) 

JUDGMENT. 


The order of the 13th day of December 1884 of the Munsif records 
that neither party appeared and that he struck the case off the file. That 
was illegal. There is no authority in law justifying the Munsif to make 
such order. He had power under Sections 98 and 157 to dismiss the suit 
as neither party appeared. 

Assuming lie did dismiss it, then it was open to the plaintiff to apply 
under Section 99 to restore it. The Munsif on notice restor<3d the case, 
and against that order no appeal lay. 

An appeal was, however, made to the District Court, and that Court 
finding that there was no appeal against an order to restore, treated the 
order to strike off the file as decision under Sectiou 158. Now Section 158 
did not apply to this case, as the application to adjourn to the 13bh was 
not made by the plaintiff alone, but was made on the joint application of 
defendants and plaintiffs. Section 158 applies where any one party had 
a case adjourned and on the day of a'ljournment he is not ready. That is 
not this case. Again the Munsif did not decide the case, as be was bound 
to do if Section 158 applied. His order was to strike the case off the 
tile. 

In Comalammal v. Rumjasaioniy Iyengar (1), Amhalavana Padeiyatchi 
V. SubraviriJiia Padeiyatchi (2), the plaintiff who gob time did not produce 
his witnesses on that day. 

[272] The Munsif says he proceeded under Sections 98 and 157. 

Wo think that the order of the District Judge was made without 
jurisdiction, and we accordingly reverse his decree of the I8bh of April 
1885 and restore the order of the Munsif of the 21sb of Januu'y 1885 
witih costs of the appeal in the Court below and the costs of this appeal. 

This judgment disocses also of the Civil Eevision Petition 245 of 
1885. 


(1) 4 M.H.G.R. 56. 


(2j 6 M.H.G.R. 262. 


942 



ni.J 


VKNKATACHALAM v. MAHALAKSHMAMMA lO'Mad. 273 


10 H. 272. 

APPELLATE CfVIL. 

Before Mr. Justice MiUUisanit Aijutr and Mr. Jnstice Parker. 


Venkatachalam (Plainlifl), Appellant v. Mahalakshmamma 
{Dcfendanl), Pespondenir [22nH November, lS66'i 

and ofch April, 1837.] 

Civil Froccdmc Code L\ct VIII) n/18.^9. Sediou l<18-Res judicaU—A?/ 
next friend dUml^U'd for defriult—Evidence of fraud of next friend—TAmUntion 
—Contract by a minor —Ratijicatlon by acqnieficcncc. 

A sued in 1885 to recover certain estates from B. alleginKclaim under his adop¬ 
tion which took place in 1866. A suit to recjver the same estates had been filed 
on behalf of A by his next friend and had been dismissed for default in 1872. 
In 1875 A. being still a minor, relinquished his claim to the estates for Rs. 12,000 
under Exhibit B ; but now alleged that he thought ho was relinquishing it only 
in favour of the def’ad int’-- pi'cdecessor in title who died in 1888. i^aving been in 
po.=ses«ion of the es’aics sirxe I'^GT. The pl.aintifi aifained his majority”’in 1878: 

Heid^ that th« claim WiS }i/dico(-i. the plaintiff having failed to prove fraud 
on the p.art ofhis next friend : that whether tbe cause of action arose iu 1865 or 
1867, it. was equally barred from 1879: tbat as.<uming the plaintiff was a minor 
of 15 years ol age at the dato of the deed of relinqui'hment, it is not likely 
he would not have nnnerstood jl« effect, or that he failed to ascertain it when 
he attained his majorr^y in 1878. 

Per cur. —The nloa of ■>e’i judicain ordinarily presupposes an adjudication on 
tbo merits ; but Section 118 of the Code of Civil Procedure (Act Vlllf of 1859 
ooiitain^ H .statutory direction ilvir. in ci-e the pliiutiff r>eglects to pr-'ducj evi¬ 
dence iU;d to prove bi.s claim a-- he is bound to do. tbcCourtdo proceed to decide 
the auif on such material .as jc actuallv l^ofora it. and that the decision so pro- 
ooun'*ed shall have the f'T’o of a decroo on the merits, notwithstanding the 
default on the part of tbe plaintiff. 

[R., 9G.W.N. 679 (638).3 

Appeal against the clecveo of .T. Kelsal, District Judge of Vij^aga- 
tatam, in Original Suit No. 0 of 1885. 

[273] This suit was filed on 20th June 1885 to get possession of 
certain estates in the possession of the defendant, a Hindu lady, and for a 
declaration of the plaiutitV’s title thereto. 

The plaintiff set up the following case. 

In 1837 the estates in question descended to two brothers, Venkata 
Rau and Rami Ran. Venkata Riu managed the estates until 1815, when 
he died leaving a son Venkat.ichalam. The Court of Wju’ds then under¬ 
took the management of the estates for Rama Rau and Vcnkatachalam, 
and iu 16C3 (Ratna Rau having died in 1851) handed them over to Vcnkata¬ 
chalam. He died in 1865 leaving a widow Ramayamma for whom the 
Court of Wards undertook rh ; rna'iageinent for two years, and who remain¬ 
ed in possession till her death in 1883 when she was succee ied by her 
daughter, the present defendant. The plaintiff now alleged that he hud 
been adopted on 19bh August 1865 at the age of three years by Blianamma, 
vpidow (since deceased) of Rama Rau, acting under the authority of her 
deceased husband, and claimed accordingly. 

The defendant denied the authority and the adoption, and further 
alleged that Rama Rau had never any interest in the estate. It was also 
pleaded that the matter was res judicata by reason of a suit brought by 
tbe plaintiff’s father (Exhibit III) as his next friend in 1872, which was 
dismissed ; that the plaintiff was estopped from suing by a document 

* Appeal 146 of 1865. 
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(Exhibit B) executed by him in February 1875 to Ramayamma, by which 
he surrendered his claims on the estate in consideration of receiving 
Rs. 12.000 ; and that the suit was time-barred as not having been filed 
within 12 years from the date of the alleged adoption, or within 3 years 
of the date when the plaintiff attained the age of J8, viz., 1878. 

The plaintiff said, with regard to the plea of res judicata, that the suit 
of 1872 was dismissed for default, owing to the fraud of his next friend, 
and to collusion between him and the defendant; with regard to the plea 
of estoppel, that Exhibit B was executed by him when still a minor and 
wa^i obtained from him by fraud and misrepresentation, as he was 
induced to believe that he was relinquishing his rights only as long as 
Ram'^yamnoa lived ; with regard to the time-bar, that under Act IX of 
1875, Section, 3, he only attained his majority at the age of 21 years, 
and further that the cause of action arose only on the death of the defend¬ 
ant’s mother in 1883. 

[274] The District Judge dismissed the suit on the ground that it 
was precluded by the decree in the former suit an 1 barred by limitation. 
With regard to the allegation of fraud against the plaintiff’s next friend 
in his conduct of the former suit the District Judge made the following 
observa’ions (referred to by the High Court) in paragraphs 25-27 of his 
judgment;— 

“ 25. The first six witnesses have been examined as to the conduct 
of Original Suit 7 of 1872. Rama Jogi (first witness), a pleader, acted 
in it as the adviser of the next friend who refused to go on with the case, 
because an adjournment was refused, or to examine even the witnesses in 
attendmce, because he wanted them examined at the same time as 
others not in attendance. About the conduct of the case in appeal he 
thinks ‘ the next friend ’ was ‘ not much interested ’ in it. Veokayya 
Garu (second witness) gives evidence to same effect. 

“ 26. Vnnkat Row (third witness) is brother of plaintiff’s mother. 
He considers the next friend mismanaged the case. ‘ He was not calling 
witnesses properly and changed his vakil from time to time. He was in 
communication with the defendant and told me he thought of compromis¬ 
ing the suit as he could not stand the trouble.’ Another uncle (fourth 
witness) considers the suit was mismanaged because the next friend did 
not attend Court in person and changed his vakil several times. The fifth 
witness is a man who was summoned in Original Suit 7 and though 
present was not examined. Somiajulu (sixth witness) was another witness 
who was not called, and he says the ‘ next friend ’ told him he had arranged 
a compromise and that the suit had been dismissed, but did not mention 
the terms of the compromise. 

“ 27. There is absolutely no evidence of any fraud on the part of 
the next friend or of any collusion between him and the defendant 
Ramayamma.” 

The plaintiff appealed. 

j\Ir. Shephard and Venkata Subbu Hare, for appellant argued, inter alia 
that even if the plaintiff was not misled as to the effect of the deed of 1875 
(Exhibit B), it was for the defendant to prove that he ratified his promise 
not to disturb the heirs of the defendant’s mother: and chat at any rate 
after the date of Exhibit B, the possession of the defendant’s mother was 
permissive and not adverse to the plaintiff. 

[275] The Advocate-General (Hon. P. O'Sullivan) and Mr. Spring 
Branson, for respondent. 
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The further arguments adduce 1 on this appeal appear sufficiently for 
the purpose of this report from the judgment of the Court (Muttusami 
AyyAR and Parkek, JJ). 


JUDGMENT. 

This is an appeal from the decree of the District Judge of Vizagapa* 
tam who dismissed, with costs, tiie appellant’s suit to recover from the 
respondent possession of the estates of Kasirakota and Melupaka. The 
party last in possession was one Ramayamma, the respondent’s mother, 
and upon her death in August 1883, the appellant commenced the present 
litigation. Assuming that Ramayamma was the lawful owner, there can 
be no doubt that the respondent, her daughter, is entitled to succeed to 
her in preference to the appellant. 

But the appellant’s case was that his title was superior to that of 
Ramayamma. K. Venkacachalam was che male ancestor under whom 
both parties to this appeal claim and upon his death in 1837, without 
male issue, the two estates in suit devolved on the sons of his daughter 
named Venkata Rau and Rama Rau. Of these the former died in 1845 
and the latter in 1851. Veukata Rau left a son named Venkatachalam, 
and Rama Rau left a widow named Bnanamma, and in 1851 Vonkata- 
chalam was the surviving male coparcener of the joint Hindu family which 
consisted previously of Venkata Rau and Rama Rau. The properties in 
question then vested in him as sole owner, and continued in his possession 
until the 2nd May 1865, when he died leaving him surviving the respond¬ 
eat, a daughter, Ramayamma, a widow, the lady last in possession, and 
Bhanamma, his uncle Rama Rau’s widow. Under the Mitaksbara law 
which governs the parties, the estates devolved on Vonkatachalain’s widow 
upon his death. The appellant’s case was that Rama Rau authorized 
Bbanatnma in 1851 to adopt a son for him, and that, in pursuance of that 
authority, she adopted the appellant, when he was a child of three years of 
age, on the i9oh August 1865. It is alleged for him that the adoption 
divested Ramayamma of the property which vested in her husband as sole 
owner during bis life and in her upon his death and constituted the appellant 
the sole owner under the law of survivorship. On the other band, the 
respondent denied that Bhanamma adopted the appellant or that Rama 
Rau authorized her to adopt, or that by such adoption the appellant 
acquired any right to the estates [276] which she inherited from her father 
through her mother. The Judge, however, did not go into the merits, but 
disallowed the appellant’s claim on the ground that it was res judicata and 
that it was barred by limitation. The only question which we have now 
to determine in this appeal is whether the suit was properly dismissed 
for the reasons mentioned by the Judge. 

On the death of Venkatachalam in 1865, a ilisagroement arose 
between his widow, Ramayamma, and undo's widow, Bhanamma, and 
the Court of Wards assumed management of the estates now iu litigation. 
Bach of the ladies claimed a certificate under Act XXVII of 1860 to 
collect the debts due to Venkatachalam. but the widow’s claim prevailed, 
the uncle’s widow being referred to a regular suit to establish the appel¬ 
lant’s adoption. In 1867 the Court of Wards restored the estates to 
Ramayamma and placed her in possession, and Bhanamma died in 
June 1869. In Original Suit No. 7 of 1872, the appellant’s natural 
father, Sita Bamayya, alleged his adoption, and as his guardian and next 
friend claimed from the respondent's mother possession of the estates* 
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1887 That suit came on for final disposal in October 1872, but an adjoum- 
APRIL5. ment was applied for, and on it being refused, the appellant’s guard- 
. declined to call such of his witnesses as were in attendance. 

APPEL- Thereupon the Judge dismissed the suit under Section 148 of Act VIII of 
LATE 1859, and from the decision passed under that stction, the guardian preferr- 
ClViL. Appeal No. 43 of 1873. On the 16ch June 1873, the High Court ordered 

- that upon payment, within one month, of the costs incurred by the then 

10 M. 272. defendant, the respondent’s mother, the decree of the District Judge be 

reversed and the suit be remanded for re-trial, otherwise that the appeal 
be dismissed. The appellant's guardian failed to comply with the order 
and the appeal was dismissed. Thus the suit, which the appellant’s 
guardian commenced in March 1872 to establish the adoption and eject 
the respondent’s mother, ended finally in an adverse decision on the 16th 
June 1873. But on the 4th February 1875, the appellant executed in favour 

of Kamayamma Exhibit B which premised his adoption and his claim 
thereunder and purported to relinquish it in her favour and that of her heirs 
in consideration of Rs. 12.000. which sum it was recited was agreed to be 
paid to him. When this document was presented for registration, the Re¬ 
gistrar held an inquiry in regard to the appellant’s age. " It appears, how¬ 
ever, from Exhibit D. dated the 16th February, one [277] Achuta Ramay- 
ya, the respondent’s father-in-law who deposed that be was then Rama- 
yamma’s agent or manager, wrote a letter to one Lingam Lakshmaji, a 
relative of tlie appellant, to the efiect that the compromise was brought 
about by him and that no execution would be issued for the 
costs decreed in favour of the respondent’s mother in Original Suit No. 7 
of 1872 (Exhibit D). During the inquiry before the Registrar, the appellant 
made a deposition on the 18t-h February 1875 and addressed a petition on 
the 25tli February 1875 (Exhibits I add II). These documents show' 
what the appellant stated repeatedly that he was then 19 years of age 
that he executed exhibit B with his free consent and that those who wrote 
anonymous petitions to the Registrar, that the appellant was a minor, 
ought not to be trusted. Exhibit B was then registered on the 10th 
March 1875, and on the 11th March the appellant granted the receipt 
(Exbibit C) acknowledging payment in ready money on that day of 
Rs. 12,000, the consideration for Exhibit B. Neither the appellant nor his 
father since instituted any proceeding or took any action with reference 
to his alleged adoption, until the respondent’s mother died in August 1883, 
when the appellant commenced the present suit stating that a false 
representation was made to him by Lingam Lakshmaji and Sitaramayya 
that Exhibit B would be operative only during Ramayamma’s life, that it 
would not preclude him from asserting his claim after her death, and that he 
discovered the true legal effect of the document shortly after Ramayamma’a 
death in 1883. 

As to the plea of res judicata, it is urged in appeal that Original Suit 
No. 7 of 1872 was dismissed for default, and tliat unless there was in fact 
an adjudication of the merits, after full investigation, the claim could not 
be treated as res jtidtcata. The plea no doubt ordinarily presupposes an 
adjudication on the merits as contradistinguished from an adjudication of 
which the effect consists in suspending the right of action until a certain 
event occurs or for some time. It appears to us that the learned Counsel 
for the appellant overlooks the fact that there may be a statutory direction 
that in case the plaintiff neglects to produce evidence and to prove his 
claim as he is bound to do, the Court do proceed to decide the suit on such 
material as is actually before it, and that the decision so pronounced shall 
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have bhe force of a decree on the merits, notwithstanding the default 
on the part of the plaintid. We are of opinion that Section 148 of Act VIII 
of 1859 under which there [278] WrtS a decision against the appellant 
in Original Suit No. 7 of 1872 contained such direction. It was held in 
Comalammal V. Rungasawmi/ hjengar il) that thedecision under Section 
14B was a decree and open to appeal. Tho material words of the section 
are “ The Court may, notwithstanding such default, proceed to decide 
the suit forthwith ” and the intention which they suggest is that litigation 
should not be vexatiously prolonged. The ground of decision under 
that section is not simply that there was default, but that there were no 
merits proved. In this connection we are referred to several decided 
cases, but none of them is in our judgment in point. As to the decision in 
Runqrav Ravji v. Sidhi Mahoimd Ehrahim (2J,the first suit was dismissed 
under Acc X of 1377, Section 381, on the ground that the plaintiff who 
resided out of Britisli India did nob furnish security for costs as directed 
by the Court. The learned Judge who decided that case observed that the 
dismissal under Section 381 was like a decision under Section 102, not fioal 
within the meaning of Section 13. This observation was made with special 
reference to the facts that the second suit was not brought by the plaintiff in 
the first suit, and to the contention that the dismissal of the latter precluded 
him from pleading in the second suit, as a matter of defence, the ground 
on which the claim was rested in the first suit. Tno learned Judge guarded 
himself by saying I give no opinion as to the result if a plaintiff, 
whose suit had been dismissed under Section 381, should attempt again 
bo litigate the subject matter of the dismissed suit. Possibly a reference 
to Section 373 may be found sufficient to preclude him from so doing.” 
Assuming (and wo express no opinion on the point) that what is nob 
available as a ground of defence io a second suit is available as a ground 
of attack, the decision is certainly not in favour of the appellant. 

Another case cited is Bessessur Bhugui v. Mtirli Sahu (3). Tho first 
suit was in that case hold to have been dismissed under Section 97 of the 
Code of Civil Procedure, and the right to bring a fresh suit is then ex¬ 
pressly reserved by Section 99. 

As bo Denobundhoo Chowdhry v. Kristomonec Dossee (4), the decision 
proceeded on the ground that the party in the first suit was not represent¬ 
ed in the second suit. 

[279] As to Keshava v. Rudran (5), the decision proceeded on the 
view that the matter in contest was withdrawn from adjudication in tho 
first suit under the Indian Oaths’ Act. 

We may here refer to the case of Eshaii Ohumlra Safooi v. Nundamo- 
ni Dassee (6) wherein it was held, with referenco to Section 97 of Act VIII 
of 1859, that a party who withdrew a suit without leave of Court was 
precluded from bringing a second suit on the same cause of action. Sir 
Richard Garth, C.J., observed that “ though the withtirawal did not 
constitute a case of res judicata properly so called, there was a statutory 
prohibition, and that the rules applicable to cases of res judicata generally 
applied to a statutory bar of this kind.” Wo may also refer to Act X of 
1877, Section 103, or Act VIII of 1859, Section 114, as creating another 
case of a statutory bar. 

As to the contention that Section 148 did not expressly prohibit a 
second suit, it should be remembered that it directed that the Court might 

(l) 4 M.H.C.R 56. lij G B. iSi. (H) 9 G. IG.j. 

(4i i 0. 162. (S) 5 M. 259. (6j 10 C. 357. 

947 


1887 

April 6. 

Appel¬ 

late 

Civil. 

10 M. 272. 



1887 

APlilL 5. 

Appel¬ 

late 

Civil. 

10 M. 272. 


10 Mad. 280 Indian decisions, new series [Vol. 

proceed to decide the suit, notwithstanding the default, constituting thereby 
the decision on the imperfect material on the record into a decree on 
the merits which under Section 13 would bar a second suit. No express 
rule of prohibition is inserted because the decision is a decree on the merits 
and not a mere judgment by default. We entertain therefore no doubt 
that the claim is res judicata, unless the appellant showed fraud on the 
part of his guardian who conducted the former suit. 

As to the fraud imputed to the guardian, the Judge has, in our 
opinion, coma to a correct conclusion. Exhibit III, which is a copy 
of the judgment in Original Suit No. 7 of 1872, shows how the guardian 
conducted that suit, and the oral evidence on the question of fraud, in 
connection with it, is slated by the Judge in paragraphs 25-27 of 
his judgment. Exhibit III shows, no doubt, that the guardian changed 
his \akil twice, that be first cited one set of witnesses, and then 
endeavoured, when it was too late, to cite another set of witnesses. 
But it does not follow that he did not act bona fide. Again, it shows 
that after tlie Judge refused an adjournment, the appellant's father 
declined to call the witnesses who were in attendance and to proceed 
with the suit. This likewise shows great imprudence, but it appears 
that he had then a Vakil to advise him. In the absence of any C2801 
evidence to indicate that those witnesses were ready to prove his 
claim, we cannot say that the father intended to injure his son, for there 
was DO motive for his seeking to defraud the appellant. The imputation 
is further inconsistent with his conduct in preferring an appeal to the High 
Court, in trying to raise money, according to the appellant’s fourth 
witness, to comply with the order made in appeal. As to the statement 
made by the third and fourth witnesses that the appellant's father was in 
communication with Achuta Bamayya, and that he said that he could 
not conduct the suit and desired to effect a compromise, we cannot say 
that the Judge was in error in not attaching weight to it. The appellant 
is the nephew of these witnesses, and assuming that what they say is true, 
it does not prove that the endeavour was not honest. It is argued in 
appeal that what took place in 1875, in connection with the execution 
of Exhibit B, should be referred back to the time when the suit was 
pending, and that the Judge was in error in not doing so. There is not 
a particle of reliable evidence to show that any negotiation for a compro* 
mise took place during the pendency of Original Suit No. 7 of 1872, and 
we are not prepared to hold that the Judge was wrong in treating Exhibit B 
as a transaction concluded long after the final decree. We agree there¬ 
fore in the opinion of the Judge that there is absolutely no evidence of 
fraud on the part of the next friend or of any collusion between him and 
Bamayamma. The conclusion we come to is that the Judge was right in 
holding that the appellant’s claim was res jndicata. 

As to limitation, the appellant's adoption tookplace according to him 
on the 19th August 1865, whilst Venkatachalain died in May 1865, and 
the present suit was brought in March 1885. It appears that on Venkata- 
chalam's death, the Court of Wards assumed management of the estates 
for some time and placed Bamayamma in possession in 1867. Whether the 
original cause of action arose in 1865 or 1867, the claim was equally barred 
frona 1879. In view', Iiowever, to avoid the operation of the Limitation 
Act, the appellant alleged that he was only three years old when Bhanam- 
ma adopted liim. It is found by the Judge that he attained his majority 
in 1878, and even assuming that the appellant came of age only in 1880 
as now alleged by him, the additional term of three years to which he would 
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be entitled on account of bis minority expired in 1883, whilst the suit was 1887 
in3ti-[281]tut0d only in 1885. In this connection the learned Counsel for Aprils. 
the appellant drew our attention to Exhibit B and argued that the appel- 
lant, who was a minor, was induced to execute it by a fraudulent AppeL- 
representation that it would operate as a relinquishment of his claim only LATE 

during Rv^mayamma’s lifetime, and that he discovered the fraud shortly CiviL. 

after her death in August 1883, which was within three years before suit. — 

As to the alleged fraud, the Judge has found that it was not proved, and 
we see no reason whatever to come to a different conclusion. It is 
admitted by the appellant in his evidence that he wrote Exhibit B and it 
contains the words “ I have agreed to receive Rs. 12,000 in money as 
consideration for the relinquishment and I will not therefore hereafter 
prefer any claim whatever at any time against you and your heirs in any 
respect of any matter.” Assuming that he was then a minor of 15 years 
of age, it is not likely that be would not have understood that he was 
completely relinquishing bis right, or failed to ascertain its effect when he 
attained his majority in 1878. 

Again, Exhibits I and II, which are conies of the appellant’s deposi¬ 
tion and petition in the record of the Registrar, show that he was anxious 
to get the instrument registered and he did not then consider that he 
relinquisbed his claim only duinng Ramayamma’s life. Further, Lingam 
Lakshmaji, to whom fraud is now imputed, is the appellant’s relative, and 
it is far more likely that he interfered in bringing about the execution of 
Exhibit B rather to secure R^. 12.000 for his relation than to defraud him. 

Exhibit D favours this view of Lakshmaji’s conduct, Nor would the appel¬ 
lant’s father have stood by and allowed his son to be defrauded. Though 
the eighth, ninth, and twelfth witnesses have now deposed that Lingam 
Lakshmaji said, during the execution of B, that the estates would go to tbe 
appellant after Ramayaroma's death, only one of them appears to have 
attested the document. We cannot say that the Judge was wrong in 
refusing to accept their evidence as it is opposed to the probabilities of tbe 
case. The evidence conveys the impression that the appellant, after getting 
Rs. 12,000 through the interference of Lingam Lakshmaji and by repre¬ 
senting that he was 19 years of age under the guidance of his father 
and Lakshmaji, now feigns fraud on the part of Lakshmaji, his father, 
and the respondent’s father-in-law in order to renew a litigation which 
was set at rest by the decree in Original Suit No. 7 of 1872. The 
appeal fails and wo dismiss it with costs, 
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Bejore Sir Arthur J. H. Collins, Kt.„ Chief Justice, and Mr. Justice 

Parker. 

Thayammal {Plaintiff), Appellant v. MUTTIA {Defendant), 
Bespondent.''" [3rd and 22Qd March, 1887.] 

Rent Recovery Act (Madras) Act VIII of 1^R5. Section '\\—Water-cess^Tenants“ 
Cultivation improved by water taken from landlord's tank. 

A landlord ban a right to charge water ceas when his tenant cultivates a wet 
crop on dry land or a second wet crop on wetland by means of water taken from 
the landlord’s tank. 

[R., 12 M.L.J. 22 (23).] 

Second appeal against the decree of J. Hope, District Judge of 
South Arcot, reversing the decree of the Temporary Deputy Collector of 
Cuddalore. 

This was a summary suit under the Madras Rent Recovery Act, 
Section 9, to compel the defendant to accept a patta from, and execute 
a muchalka to the plaintiff of whom he held certain land. The defendant 
objected to a water-cess inserted in the patta on account of water taken 
from a tank, belonging to the landlord but it was admitted that he had 
used it to cultivate a wet crop on his dry land and a second crop on 
his wet land. 

The Temporary Deputy Collector decreed in favour of the plaintiff: 
the defendant accordingly appealed to the District Court which modified 
the original decree by directing that the water-cess should be struck out 
of the patta. 

The plaintiff preferred this second appeal. 

Hama Ran, for appellant, argued that the introduction of the water- 
cess or kasar in the patta was not an enhancement of rent, but that it 
was a charge which the landlord was entitled to make on dry lands culti¬ 
vated with the aid of his tank water. 

Mr. Spring Branson, for respondeat, argued that the charge was an 
additional rent which could only be charged under Section 11 of the 

Madras Rent Recovery Act, and cited Kottasawmy v. Sandama Naik 
(5 M H.C.R. 294). 

[283] The Court (CoLLINS, C.J., and PARKER, J.) delivered the 
following 

JUDGMENT. 
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The question is whether the landlord has a right to charge water- 
cess when a wet crop is cultivated on dry land, and when a second wet 
crop is cultivated on wet land. 

It is not denied that the water taken for these purposes is taken from 
the proprietor’s tank. 

This is nob a question of a landlord having, at bis own expense, 
repaired a tank and rendered land formerly cultivated as punjah cultivable 
as nunjah as ia Kottasawmy v. Sandama Naik (1), but the question is 
whether the tenant can be called upon to pay for extra water taken from 
the landlord’s tank for special crops. There is nothing illegal in such 
a charge see Vaythenatha Sastrial v. Sami Pandither (2). 

* Second Appeal 753 of 1866. 

(1) 5 M.H.C.R. 294. (2) 3 M. 116. 
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In the present case there is no dispute about tine rate of assess¬ 
ment. 

The appeal must be allowed and the decree of the Lower Appellate 
Court reversed and that of the Temporary Deputy Collector restored. 

The respondents must pay appellant’s costs in this and in the Lower 
Appellate Courts. 
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APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur J. I{. Collina, Kt., Chief Justice, Mr. Justice 
Kernan, Mr. Justice Muttusavii Ayitar, Mr. Jtistice Brandi and 

Mr. Jtisiice Parker. 

Mcjttia (Counter-Petitioner), Appellant v. VlRAMMAL (Petitioner), 
Bespondent." [13bh October 1886 and 29bh April, 1887.] 

Hindu Laio—Execution of decree for muintcnance of widow—Liability of ancestral 
estate. 

Maintenance decreed to a coparcener’s widow by reason of her oidusion from 
aucceJisioo in a joint family cannot be regarded as a charge on tbe family estate 
or tbe decree treated as a decree against the managing member of the family for 
the time being- 

[2843 A. the widow of an undivided member of joint Hindu family, obtained 
a decree for maintenance against 6. the brother of her deceased husband, not 
expressed to be a decree against the head or representative of the joint family. 

B died, and C, bis son, having been brought in as his representative, resisted 
the execution of the decree by attacbmeot of the family estate : 

Held, that the family estate was not liable. 

Per cur. —In a regular suit. Cmay clearly be held liable to pay maintenance to 
A, and a decree m»y be passed against him; but in execution proceedings the 
decree must be taken as it stands and executed against tbe son as bis legal 
representative in tbe mide prercribad bv Section 234 of tbe Code of Civil Proce¬ 
dure, and it in not onen to extend the scope of the decree in such proceedings— 
Karpakambal v. Snbbayyan |I.L R. 5 Mad. 234) approved and followed. 

[F., 24 M, 689 (694); R,. 16 A. 449 (461); 19 C. 1.39 (144) (F.B.) ; 13 M. 265 (266) ; 
27 M. 106 (109); 30 M. 324 (326) = 17 Til L-J. 180 = 2 M L.T. 83; 36 M. 686 
(688)«10 Ind. Gas. 874 = 21 M.L.J. 508 = 11011) 1 M.W-N. 442 ; 8 C.W.N. 843 
(857) ; 17 M.L.J. 541 (542).] 

Appeal against an order of J. W. Reid, District Judge of Coimbatore 
coofirming an order made by P. Narayanaaami Ayyar, District Munsif of 
Coimbatore, in Original Suit No. 19 of 1872. 

In the above suit one Virammal obtained a decree for maintenance 
against Veokatakristna Gounden, the undivided brother of her deceased 
husband, nob expressed to be a decree against the liead or representative 
of the joint family. • The decree was executed from time to time against 
Venkatakristna Gounden, and, on his death, his son, Muthu Gounden, 
was brought on to the record as his legal representative. The plaintiff 
now filed Civil Miscellameoua Petition No. 210 of 1885 in the above suit 
applying for the execution of hf>r decree by the attachment of a bouse, 
which formed part of the ancestral oroperby of the family. 

The defendant opposed the petition on tbe ground that tbe mainten¬ 
ance decreed to the petitioner did not constitute a charge on the family 

estate. 
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Both the Lower Courts held that the family house was liable for the 
decree amount and ordered accordingly. 

Bhashyam Ayyavoar, for appellant. 

Tlie decree to he executed was onlv a decree for money passed against 
the appell-int’s father in a suit to which the appellant was no party; 
th'^re^oi’^. thn decree-holder is not entitled to execute the decree by the 
attachment of ancestral property which has passed to the appellant by 
survivorship. Karpakavihal v. Snhbnyyan, I.L.R. 5 Mad. 234, does not 
apply ; for, in the present case, the property sought to he made liable was 
not the self-acquired property of the father. —Nanomi Bahiiasinv. Modhun 
Mohun (I.L.R. 13 Cal. 21) was also referred to. 

Eamanujacharyor, for respondent. 

The further arguments adduced on this appeal appear sufi6ci-[285] 
ently for the purpose of this report from the order of reference and the 
judgment of the Court. 

This appeal came on for hearing on 30th July 1886. before Muttu- 
sami Ayyar and Brandt, JJ, who seeing reason to doubt the correctness 
of the decision in Karpakamhnl v. Suhbayyo/n, decided to refer the case to 
the Full Bench, and accordingly made the following. 

Order op Reference :—The respondent, the widow of a deceased 
brother of the minor appellant’s father, an undivided member of a joint 
family, had a decree for maintenance against the appellant’s father, now 
deceased. 

The minor appellant’s narae was entered on the record as the repre¬ 
sentative of the original decree-debtor, and the question is whether 
the Courts below are right in holding that the ancestral property of 
the family now represented by the minor is liable in execution of the 
decree. 

The District.Munsif referred to the Full Bench decision in the case 
of Karpakavibnl y. Stibb'iyyny (1), but held, on the authority of the 
Sivagiri case (2), subsequently decided, that the “ estate which a son 
bakes hv heritage from his father constitutes assets by decent, for the 
payment of the father’s debts.” being debts not incurred for vicious or 
immoral purposes. 

The District Judge appears to have considered KdTpakambaVs case 
to bo an authority for holding that a decree for maintenance, such as we 
have to deal with here, can be executed against all the right and interest 
of the son to the extent of the assets descended to him from his father, and 
that the right and interest of the son in the ancestral property descending 
to him constitute assets liable in execution of such decree. 

It is doubtful if the District Judge rightly apprehended the principle 
of the decision in Karpakombal’s case, and we are bound by that decision, 
which, unless it be re-considered and modi6ed or overruled by another Full 
Bench decision, is conclusive, and the orders of the Courts below must be 
reversed. 

Having considerable doubts as to whether that case is decided on 
correct principles, and seeing reason to doubt whether the view now* 
propounded is nob more correct, we resolve to lay this case before the 
Full Bench in view to discussing the question whether [286] there are or 
are not sufficient grounds for re-considering that decision on the following 
grounds. 

(1) 5 M. 234. (2) 6 M. 1. 
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If the decree passed against the deceased had been expressed to be 
passed against him as vepi’esenting the undivided familv, or if that ances¬ 
tral property had been indicated as the source from which the maintenance 
was to be provided, it could no doubt bo executed against the property in 
the hands of the appellant. Is it notan inference necessary from the 
facts of the ease itself that the decree was passed against the deceased in 
his capacity of representative of the family, and that it was intended to 
be satisfied by means of the ancestral property, if any? It is suggested 
that the true principle upon which the solution of the question appears 
to depend is as follows: according to the Mitakshara law, widows of 
co-parceners are excluded from inheriting their husbands’ shares, and in 
consideration of their exclusion from such inheritance, the right of survi¬ 
vorship is burdened with the obligation to provide for their support. The 
right then that survived to the appellant’s father survived as a potentiality, 
in other words what actually survived was the difference between the value 
of the undivided share, and the cost of the widow’s maintenance during 
her life ; and having regard to this legal basis of a decree for the mainte¬ 
nance of an undivided brother’s widow, the decree miglit be taken to be 
a decree passed against the appellant’s father as the head or representa¬ 
tive for the time being of his branch of the joint family. We would observe 
that it does not appear from the report in KarpakamhaVs case, whether 
the maintenance was awarded to the widow of an undivided coparcener, 
or to a mother, or other female relative. 

We would also draw attention to the results wliich must follow if 
the decision in that case is correct: it would, in such case, be necessary 
for a widow of a coparcener in a joint Hindu family in Southern India to 

institute a fresh suit for maintenance as often as the head or managing 

« 

member of the joint family happens to die. 

The decision must be in accordance with the true principles of the 
law applicable, but if decrees for maintenance in such cases.cease to have 
eiffect on the death of tho person originally made a party to the suit, it 
may be matter for consideration whether it is not desirable to have 
recourse to the assistance of the Legislature. 

This appeal came on for hearing before the Full Bench C287] (CoLLlNS, 
C.J., Krrnan’ Mutthsami Ayyar, Brandt and Parkkr, JJ.,) on 13th 
October 1886 and on 29th April 1887, tho following judgment was deli- 
vered:— 

JUDGMENT. 

« 

In this case tho respondent obtained a decree against the appellant’s 
father, since deceased, for her maintenance, in Original Suit No. 19 of 
1872 on the file of the District Munsif of Coimbatore. Et is conceded 
bhat-the maintenance awarded was not charged in tho decree against 
family or ancestral property. Nor does it appear that the decree was 
in terms a decree against the head or representative of the joint, family. 
So long as the appellant’s father was alive, the decree was executed 
against him from time to time, For some time after his death, the 
.appellant’s guardian paid the maintenance whenever the decree was put 
into execution. When the respondent attempted to execute the decree in 
1885 by attaching a house, the guardian objected to the attachment, 
alleging that the appellant’s father left no separata estate, and that, as the 
ancestral property survived to the appellant on the death of his father, a 
*nere personal decree against the latter could not b6 executed against the 
former who had inherited no separate estate from the judgment-debtor. 
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The District Munsif overruled the objection on the ground that the house 
which was ancestral, formed assets in the son’s hands available for the 
nayment of the fa*:her’s debts, provided thev were neither vicious nor 
immoral. Th^ District Tu-lge upheld the order in appeal, relying on the 
decision of the High Court in Karpakambal v. Suhhaijyan (i). In that 
j*ase. there was a decree for maintenance against the respondent’s father, 
but It did not appear on tbe face of the decree that he was sued as the 
inanaq«r of tlie familv. It was held by the Full Bench of this Court that, 
thoueh a decree can he executed against the sons for arrears which have 
accrued since_ their father’s death, it can only be executed against them 
as representatives of their father, and. until his assets are exhausted, it 
being, of course, unders^ood. that, on the father’s death, the interest he 
hfld ID his lifetime in joint ancestral property lapsed, and would not be 
available as assets. ' 4c 

This decision, far from supporting the order made by the Judge, isfe 
clearlv an authoritv against it. 

Muttayyan v. Songili Vera Pandia Chinnatamhiar (2), on which [28®H 
the District Munsif relied, shows only that in a regular suit ancestral’ ^ 
property that has survived to the son may be treated as assets for the' " 
Payment of the father’s debts, those debts being neither vicious nor 
immoral. It is not a decision as to the extent to which a personal decree 
against tbe^ father can be executed against his son as his representative 
under Section 234 of the Code of Civil Procedure. 

^ The question referred hy the Division Bench in this appeal is, whether 

maintenance decreed to a coparcener’s widow by reason of her exclusion 

from succession in a joint family cannot be regarded as a charge on 
the family estate or the decree treated as a decree against the managing 
memb'»i of the familv foi the time being. It now appears, upon further 
consmeration, to Muttusami Ayyar and Brandt. JJ.. who entertained .. 
some doubt on the point, as well as to the rest of the Court, that 
the nuestion must he answered in the negative. In a regular suit the 
appellant may clearly he he’d liable to pay maintenance to the respondent, • 
and a decree may be passed against him; but, in execution proceedings, 
e decree must be taken as it stands and executed against the son as his 
n? .| ^®P^®sentative in the mode prescribed by Section 234 of the Code of,,. 
Civil Piocedure, and it is not open to extend the scope of the decree in ^ 
such proceedings- As to the observations contained in the order of 
re.erence, it may be pointed out that the difficulty suggested may be obvi¬ 
ated by the person entitled to maintenance obtaining a decree making it 
a charge on the family property, if any. or making the iudgment-debtor 
liable as the representative of the undivided familv. We are. therefore, 
of opinion that the decision of the Full Bench in'ZarpatotW v. Sub- 

must be adhered to. and that the case muste^j^e refen^ed back to 
® Bench for disooaal with reference to the foregoing observations. 

This second appeal came on for hearing on 15th July 1887 before 
the Division Bench (Muttusami Attar and Brandt, JJ.), when the 
following judgment was delivered :— 

In accordance with the decision of the Full Bench, the orders of . 
■he Courts balow are set aside, and the application for execution is 
dismissed with costs throughout. i 


(1) 5 M. 234. 


(2) 6M. 1=9 la. 128. 
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[289] APPELLATE CIVIL. 

Before Sir ArlMt-r J. H. Collins, Kt., Chief Justice, and Mr. Justice 

Parker. 


SUBBAMMAL AND OTHERS {Defendants Vos. 1—3), Appellants v. 
Venkatarama and another {Plaintiff and Defendant No. 4), 

RespoJidents.^ [23rd March, 1887.] 

TransferofProperi}/Act-Act IVof 1882. Sections 131, 135 -AWicc of 
actionable claim—Pifjhts of transferee for value. 

A sued for principal and interest due on a mortg*ge assigned to him for value 
by the mortcagee. No notice of the assignment was given to the mortgagors 
before the plaintifi’s demand. The sum sued for exceeded the amount paid by 
the plaintiS for the assignment and reasonable inter ^st on it ; but such amount 
was not paid or tendered to the ptaintifi: 

Held, that the plaintiS was entitled to a decree for the whole amount due on 
the assigned mortgage. 

[Overruled. 13 M. 225 (F.B.) ; F., 18 0. 510 f5l.3): R . lO A. 315 {317) (P.B.) : 21 
R. CO (63) ; 21 C. 568 (575); 7 C.P.L.R. 82 (83).] 



-Appeal from the decree of A. J. Mangalam Pillai. Subordinate 
Judge of Madura (West)» reversing the decree of P. A. Lakshmanan 
Ghettyar, Acting District Munsif of Madura, in Original Suit No. 546 
of 1884. 

This was a suit to recover Rs. 149-4-0, being principal and interest 
due on a registered mortgage-deed, dated Ist July 1881. and executed by 
defendants Nos. 1, 2 and 3 to Venkatachalam Ayyar. The plaint alleged 
. that on 16th April 1884 ho obtained an assignment of the mortgage from 
the mortgagee for the sum of Rs. 100. No notice of the assignment was 
given to the mortgagors before the plaintiff’s demand. Defendant No. 4 
asserted a mortgage lien over part of the property included in the mortgage 
sued on. 

The District Munsif dismissed tlio suit on the ground that the 
^mortgage sued on was obtained by fraud. 

The Subordinate Judge reversed the decree of the District Munsif 
and decreed that subject to the mortgage right of defendant No. 4 
in plot No. 3, the plaintiff is entitled to recover the sum sued for." 

[290] Defendants Nos. 1.2 and 3 preferred this second appeal; the 
plaintiff and defendant No. 4 being joined a'^ respondents. 

Venkatrimayyar and Se.sha(iiH Ayyar, for appellants, argued that the 
assignment was'^i^valid for want of notice t") the mortgagors under 
Section 131 of thi^^ransfer of Property Act, and that in any case the 
plaintiff was only entitled to a decree for the purchase-rnoney and interest 
under Section 135 of that Act. 

Subravianya Ayyar, for respondents, pointed out, as to the contention 
that the plaintiff could not recover the whole claim, that no payment or 
tender of the purchase-money and interest bad been proved. 

^ The further arguments adduced on this second appeal appear suffi¬ 
ciently for the purpose of this report from the judgment of the Court 

(Collins, C.J., and Parker, J.) 
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March 23. . 

- ^ ine principal point argued before us is that no notice of transfer was 

Appel- P’ven under Section 131 of the Transfer of Property Act. This point was 
LATE settlement of issues. 

Civil j. follow the rulings in Lal^ Jugdeo Sakai v. Brij Behari Lai (1) 

-j.hat the transfer came into operation when the debtors became aware of 

10 M. 289. (a-ad he became aware of it when the action was brought), and in Grisk 

Chandary. Kashisauri Debt (2) that plaintiff is not debarred from recover¬ 
ing the full amount. 

The second appeal is dismissed with costs. 


10 M. 290. 

APPELLATE CIVIL. 

Before Mr. Justice Kernan and Mr. Justice Parker. 


Alwar AND ANOTHER {Plaintiffs), Appellants v. SesHAMMAL AND 
ANOTHER {Defendants), Bespondents.'^ [9th April, 1887.] 

Civil Procedure Code, Scc<io?is 98, '^Decree passed in a restored suit pettding appeal 
against order of restoration. 

A suit was filedinaMunsif’s Court, but neither party appeared for the hearing, 
and the suit was dismissed. The Munsif subsequently on review made an order 
restoring the suit and eventually decreed for the plaintiff. The defendant in the 
meanwhile appealed to the District Court against the order of restoration, and 
after C291] the date of the decree, the District Court made an order allowing the 
defendants appeal. The plaintiS appealed to the High Court and the order of 
the District Court was reversed and the order of restoration upheld : 

Held, that the Munsif’s decree was not passed without jurisdiction. 

Second appeal from the decree of S. T. McCarthy, Acting District 

Judge of Chingleput, reversing the decree of N.R. Narasimhayyarj District 

Munsif of Trivellore. in Original Suit No. 830 of 1883. 

This was a suit to recover princioal and interest due on a mortgage 

bond executed by defendant No. 1 in favour of the minor plaintiff's father. 

On 12bh January 1885, the Munsif dismissed the suit under Section 98 

of bbe^ Code of Civil Procedure ; bub on 21sfe January be made au order 

restoring the case on the file of the Court, and eventually passed a decree in 

favour of the plaintiffs on 20th March. Meanwhile an appeal had been 

preferred against the order of 2l8t January, and the late District Judge 

appeal and reversed the order appealed against on 18th April. 

The defendants appealed against the Munsif’s decree of 20bh March, 

alleging as their first ground of appeal that the decree of the Lower 

Court was void in that the Munsif’s order of restoration had been set aside 

on appeal. S. T. McCarthy, the Acting District Judge, heard the appeal 

and reversed the decree appealed against as having been passed without 

jurisdiction, but • expressed an opinion favourable to the plaintiffs on the 
evidence. 

The plaintiffs preferred this second appeal; the order of the District 
Court, dated 18th April, having been meanwhile reversed by the High 
Court. See ante, p. 270. (3) 


• Second Appeal No. 1112 of 1886. 

(1) 12 C. 605. (2) 13 0. 146. (3) [10 M. 270.—ED.] 
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Subramanya Ayyar, lor appellants, argued that the order of the District 
Judge setting aside on appeal ihe Munsil's order of 2l3b January having 
been made subsequently to the Munsif's decree, the decree was not passed 
without jurisdiction. 

Srirangacharyar, for respondents, argued that the Munsif’s decree 
was ultra vires. 

The Court (Kernan and Parker JJ,,) delivered the following 

JUDGMENT. 

The District Judge on 18bb April 1885 reversed the order of the 
Munsif to restore that of the 21st January 1885, and in appeal reversed the 
decree of the Munsif of the 20th March 1885. The appeal against the 
decree of the Munsif was filed on the 8tb of May 1885 and the hearing 
was on 1st September 1886. By the decree the District Judge reversed 
the decree of the Munsif on the ground that the decree of his predecessor 
[292] of April 1885 reversed the order to restore the suit, the effect of 
which was that the suit was no longer in Court and the decree of the 
Munsif was wrong. 

The present District Judge expressed an opinion in favour of the plaint¬ 
iff on the merits, in order that the Court might, if it felt justified, act on 
that opinion. But we cannot do so, as the District Judge had no jurisdic¬ 
tion to pronounce such an opinion as long as the decree of his predecessor 
stood. 

We have reversed the decree of 18bh April 1885. Therefore the 
order of restoration stands and the decree of the Munsif made before the 
decree of 18th April 1885 stands. 

We reverse the decree of 1st Sepbembar 1886 and direct the District 
Judge to re-bear the appeal on the merits, but not on the first ground of 
appeal which we have alroady decided. Costs of this appeal to be paid 
by the respondents to the apijollants and the costs of the appeal to 
the Lower Appellate Court and of the original suit are to abide the result 
of the suit. 


10 M. 292. 

APPELLATE CIVIL. 

Before Sir Artkii.r J. H. Collins, Kt., Chief Jztstice, and 

Mr. Justice Muttusami Ayyar. 


Ganapati (Defendant), Appellant v. SiTHARAMA (Plaintiff), 
Despondent. [28th and 29th March, 1887.] 

Cwil Procedure Code, SeciionZ^i^Apyeal from appellate decree disallowing vievioran- 
dum of objections ^Limitation Act-Act XV of 1877, Section \2—Karjuim—Rights 
of de laoto kariuxm, 

A filed a plaiot on 28bh June 1832 for a declaration of bis title as karoam of a 
village and for arrears of dues payable to him as such, inciudiog (hose for Fasli 
1288, which accrued due on Ist July 1879. His family had held the office and 
discharged its dutio) for three generations, but there was no evidence of any formal 
appointment of A or his ancestors : 

Bold, that the plaintifi was entitled to the dues as de facto karnam, and his 
claim was not barred in respect of any of the arrears claimed. 

cur. -~Tha preliminary objection taken by the respondeat that no second 
appeal lies from so much of tbo decree of tbo Subordinate Judge as disallowed 
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the objections filed by tha appelhnt under Section 561 of the Code of Civil Proce¬ 
dure is Avithout weight. 

[F., 4Ind. Ca^. 599 iGOO) =3 S.L.R. lOC.] 

[293] Appeal against the decree of S. Gopalachari, Acting Subordi¬ 
nate Judge of Madura (East), modifying the decree of P. S. Gurumurthi 
Ayyar, District Munsif of Tirumangalam, io Original Suit No. 584 of 
1883. 

This was a suit to declare the plaintiff’s right to, and to recover 
arrears of, certain dues alleged to be payable to the plaintiff as karnam of 
a certain village. The arrears sued for were forFaslis 1288—1290. The 
plaint stated that the karnarn mirasi of the village of Pattam belonged to 
the plaintiff, and that be and his ancestors since the faisal, had performed 
the duties of the office and enjoyed the emoluments (mannihams and 
swatantrams) appertaining to it; and that the defendant did not pay the 
swatantrams assessed on the land cultivated by him. The plaint was 
filed on 28th .Tune 1882. 

The defendant pleaded that the plaintiff was not the karnam of the 
village and had no right to the dues in question. 

The District Munsif held that the plaintiff was the mirasi-karnam of 
the village in question and made a decree for the payment to him of the 
dues of Faslis 1289 and 1290, hut held that the claim for the dues of Fasli 
1288 was barred by limitation. 

The plaintiff appealed to the Subordinate Court in respect of that 
part of the ilecree which refused part of his claim, and the defendant filed 
a memorandum of objections. 

The defendant preferred this second appeal. 

Kaliatiaramayj/ar, for appellant, argued that the plaintiff had no mirasi 
right to the office, as be was not appointed by the zamiudar, and referred 
to Eegulatious XXV and XXIX of 1802 and’Regulation VI of 1831; that 
the formal requisites of the appointment of a karnam cannot be dispensed 
with, and that as de facto karnam he was not entitled to the dues claimed. 
It was further argued that in any case a claim for the arrear of Fasli 1288 
was time-barred. 

Kistnasami Ayyar, for respondent, objected that no second appeal lies 
from so much of the decree of the Lower Appellate Court as disallowed 
the defendant’s objections. This contention was overruled. 

The further arguments adduced on this second appeal appear suffi¬ 
ciently for the purpose of this report from the judgment of the Court 

(Collins, C.J., and Muttusami Ayyar, J.). 

JUDGMENT. 

This was a suit brought by the respondent to [294] recover the 
swatantram (emolument) payable by the appellant forFaslis 1288—1290 
to the karnam of the village in question. It was not shown by the appel¬ 
lant that be ever held the office, or that he was entitled to it, or that ha 
was under no obligation to pay. It has been found that the respondent 
has been serving as karnam for the last five or six years; that bis grand¬ 
father held the office during bis lifetime, and that one Subramanyam 
served as their gumastah during the minority of the respondent, and 
during the lifetime of his father. It was also in evidence that the res¬ 
pondent was described as karnam in the Inam Register of 1864, and that 
the appellant, his father and his guardian paid the swatantram to the 
gumastah (agent) Kuppu Subramanyam, until Fasli 1287. 
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Upon these facts, we are of opinion that the Subordinate Judge pro¬ 
perly decreed the respondent’s claim. It is true that one Pioba Pillai 
was the karnam at the time of tlie permanent settlement, and that the 
respondent is in no way related to him. Nor is it proved when, by whom, 
and in what circumstancos the respondent's grandfather was appointed to 
the office, or vvhether there was a formal appointment at all. Bub the 
recognition of the respondent’s claim contained in the loam Register of 
1864 and the fact of his family having held the office for three generations 
are sufficient to raise the presumption that there has been a valid appoint¬ 
ment. 

Another contention is that the claim to the emolument due for Fasli 
1288 was barred by limitation. It is conceded that it accrued due on the 
1st July 1879, and the period of limitation began therefore to run only 
from that date, which must be excluded from computation under Section 
12 of Act XV of 1877. The decision of the Subordinate Judge that the 
claim was not barred is right. 

Tne preliminary objection taken by the respjndent that no second 
appeal lies from so much of the decree of the Subordinate Judge as 
disallowed the objections filed by the appellant under Section 561 of the 
Code of Civil Procedure is without weight, and the decree appealed against 
was a decree passed in appeal within the meaning of Section 584, whether 
it dealt with the grounds of appeal urged by the appellant or the objec¬ 
tions taken by the respondent under Section 561. 

This second appeal fails, and we dismiss it with costs. 


10 M. 293^2 Weir 361. 

[295] APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins, KL, Chief Justice, Mr. Justice 

Kernan, and Mr. Justice Parker. 


Queen-Empress v. Rangi and another."* [29bh November, 1886 

and 12th January, 1887.] 

CrimiiMl Procedure Cwle, SecLiona 342. 3Gl - Withdrawal of uncorrborated ecidence by 
tJi>e ivUncss -’Examimilion of the accused -‘Coiifessiom. 

A and B were charged with the naarder of C. the huaband of B. There was some 
evidence that B had said her husband was dead, a few days after his disappear¬ 
ance ; and some bouee, a skull, and some cljtbs were found in a neighbouring 
burying ground which were identified as those of C. B made a statement, recorded 
on June 4 by the Village Munsif, to the effect that she hid lured C into a gar¬ 
den, and that A, who was her paramour, bad murdered nim in her arms, which 
statement she repeated frequeu'dy with greater detail in answer to questions 
from tbe C'^mmittiog Magistrate, and subiequemly before the Sessions Court. On 
her appeal tu tbe High Court after she bad been sentenced to death, she retract¬ 
ed her former statements and made the usual charges of ill-treatment against the 
Police. A made a statement to the committing Magistrate which he subse¬ 
quently repudiated before the Sessions Court, to toe efiect that he had sHsieied 
m disposing of tbe corpse of C at tbe request of his biotbei-in-law, who corro¬ 
borated the statement m two deposition oefore the Magistrate which were like¬ 
wise repudiated by the deponent before tbe Sessions Court ; 

Held, that the conviction of A w.is wrong and further (Parlcer, J., dissentingl 
that the conviction of B was wrong. 
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Per Kcrjian, J .—“ As the second prisoner has withdrawn all the confessional 
statements made by her, it is necessary, according to the rulings of this Court, to 
examine the evidence and see if there is reliable independent evidence to corro¬ 
borate to a material extent and in material particulars the statements contained 
in the withdrawn confessional statements. If no such corroborative evidence 
exists, ihtio the contradictory statements of the second prisoner remain and doubt 
exists as to which statements is true, and the confessional statements cannot be 
safely relied on against the prisoner.” 

Semble.—'The same rule should be followed when a witness withdraws his 
deposition before the Sessions Court. 

Per Kcrnan, J .—The examination of an accused person under Criminal Proco* 
dure Cede, s. 361, is subject to the purpose referred to in Section 342, viz., “to 
enable him to explain any circumstances appearing against him,” and not to 
supplement the case for the prosecution against him to show that he is guilty. 

[Disa., 19 B. 723 (729); 1 L.B.R. 238 (246) ; Rat. Untep. Cr. Cas. 7l9 (720) ; Appl.. 
27 C. 295 (307) =4 C.W.N. 129 ; R., 18 A. 78 (81) = 15 A.W.N. (1895), 227 ; 20 
A. 133 (134); 12 M. 123 = 2 Weir 376; 2 Weir 510 (511).] 

[296] This was a case referred to the High Court by the Sessions 
Judge of Kistoa for confirmation of the sentence of death passed upon 
the second prisoner and appeal by the first and second prisoners against 
the sentences passed upon them. 

The most important exhibits in this case were—Exhibit B, a memo¬ 
randum of confessional statement made by the second prisoner to tbe 
Village Munsif, dated 4bh June ; Exhibit Jl, dated 6tb June, Exhibit J2, 
dated 14th June, Exhibits J3 and J4, dated 15tb June, and J5, dated 25th 
August, all being confessional statements made by tbe second pri¬ 
soner to the Second-class Magistrate of Bazvada, but not all recorded 
as having been voluntarily made. Some of these were made in answer 
to numerous questions from the Magistrate and all of them were made 
when the prisoner was in the custody of tbe Police, Further, the second 
prisoner made a selt-incriminatory statement in the Sessions Court and 
finally tiled a petition of appeal in the High Court withdrawing all the 
previous statements. 

Mr. Kernan, for the appellants. 

The Acting Government Pleader (Mr. Poioell), for tbe Crown. 

Tbe facts of the case and the arguments adduced on this appeal 
appear sufficiently for tbe purpose of this report from the judgments of 
tbe Court. 

The Court (COLLINS, C. J., and PARKER, J.) before whom this appeal 
came on for hearing in the first place, delivered tbe following judgments :— 

Collins, C. J.—I am of opinion that the evidence against the first 
prisoner Meer Shufee is not sutficientto convict him, and the Government 
Pleader did not press tbe case against him; tbe conviction should there¬ 
fore be reversed and Meer Shufee discharged. 

Tbe case against tbe second prisoner Eangi, who was sentenced to 
death, is very different from that against the first prisoner. 

The man who is said to have been murdered was her husband; they 
had been living apart for many years, and there is strong evidence that 
Eangi was carrying on an adulterous intrigue with Meer Shufee. It is 
alleged that Vengataswami, the husband of Eangi, was murdered on the 
22ad ^fay 1886, and the 4tb witness for prosecution, the brother of the 
second prisoner, alleges that Vengataswami, who was living at Talagatur, 
came to Vallur where his wdfe was living, apparently in the hope of 
inducing his wife to return with him to Talagatur, and there is evidence 
that Vengataswami and Eangi were together about that date, that 
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£297] he saw both of them walking up the Kisbna embankment, and some¬ 
time afterwards Bangi, the second prisoner, came back alone, that upon 
being questioned, sbe said she bad told her husband that as she was giving 
milk to two children in the village she would go three days afterwards, that 
he (her husband) got angry and went away, and would be at that time at 
Chaganbipadu, a place on the way to Talagatur where her husband 
lived. The fact of second prisoner and her husband being together 
■about this time is also spoken to by the fifth witness for prosecution. 
The second prisoner went to Talagatur on the third day after this inter¬ 
view with her husband, baking her children with her. The third witness 
for the prosecution, the daughter of Bangi and Vengataswami, says that 
the last she saw of her father was when her mother’s elder brothers came 
to Talagatur and took him to Vallur saying, “they would send his wife.” 
This witness also deposes that when her mother Rangi returned some 
nine davs after her father bad left for Vallur, she asked her where 
her father was, that the second prisoner tried to beat her with a brass 
vessel and said, “your father is rotting in a pit.” In June inquiries were 
made about Veogataswami. A roan named Budden Sahib was arrested 
■on susoicioD, and he, after he uad been in custody for a considerable time, 
gave an account of how he and the first prisoner had buried the body of 
Vengataswami, and on the loth June he took the Second-class Magis¬ 
trate to the place of the supposed burial, and bones, flesh, pieces of 
blanket, &c., were found there. It appears, however, that on the 
3rd June a search bad been made at this spot, which was used as a burial 
ground, by the constable, the seventh witness, and the Village Munsif, 
and that two skulls and other bones, pieces of blanket and other things 
were found there. Budden Sahib when before the Sessions Judge retracted 
the whole of bis former statement and declared that the Police had 
instigated him to make it. 

Bangi when arrested made along statement in which sbe alleged that 
the first prisoner had induced her to lure her husband into a garden for 
the purpose of having connection with her: that whilst lier husband was, 
us she describes it, “ sitting on her.” the first prisoner came from behind 
some bushes and struck her husband on the bead with a large stick, that on 
the second blow being given the bead broke and the brains came out. She 
made a very similar statement before the Sessions Judge when on her 
£298] trial, and it is clear, if her confessions are to bo believed, that she 
took her husband into the garden at the suggestion of the first prisoner 
and for the purpose of the first prisoner’s killing him. The second 
prisoner in her appeal petition to the High Court declares that sbe knows 
nothiog of the alleged murder, and that the Police teased her into making 
the statement incriminating herself and the first prisoner. 

I am of opinion that it would not be safe to convict this woman of mur¬ 
der under the circumstances. In the first place I am not satisfied on the evi¬ 
dence that Vengataswami is really dead. The Sessions Judge in his statement 
to the High Court under date 11th September 1886 says, “ il is highly 
improbable that he (Vengataswami) ' will ever turn up in the fiesh,’ and 
although be has sentenced the woman to death, be recommends that "the 
possibility of such an event happening (that is, Vengataswami turning up 
in the flesh) should be taken into consideration and that an irrevocable 
eentenoe should not be passed.’ ” 

One of the daughters of Vengataswami and Bangi called before the 
Magistrate but not before the Sessions Judge deposed that her maternal 
uncles made her father lie dowu by some bushes and one of her uncles cut 
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her father’s throat with a small knife. He cub,” she says, “ as if he did 
a sheep and killed him.” She also said she made this statement which 
she afterwards said was false, because her grandfather and paternal uncle 
told her to say so. 

Another daughter, third witness, is bold enough to swear that one of 


Appel¬ 
late 

Criminal; dug up from the burial ground is her father’s, because she 

- "used to pick lice out of his head." She also swears, “ the bones are my 

10 M. 293- father’s.” 

2 Weir 361. With regard to the skull identified as that of Vengataswami it was 

when found {so say the witnesses) broken into two pieces. The second 
prisoner in her confessional statement says that first nrisoner “broke ” 
her husband’s bead. The apothecary who examined it, however, says 
that in his opinion the fracture was caused after death and gives good 
reasons, in my judgment, for his opinion. 

Taking into my careful consideration the whole of the evidence of 
this case, I cannot say that the statement of the first nrisoner that 
he heard the Police tutoring the second prisoner as to what she should 
say is false beyond reasonable doubt and that the confessions relied on 
against the second prisoner are true, it may [299] be she made them in 
the hope of saving her brothers who are described as "ruffians” from 
being accused of the crime. But above all, the suggestions of the Sessions 
Judge who tried the case, beard the witnesses and observed their demean¬ 
our, that the extreme sentence of the law should not be carried out for the 
only reason apparennly that the man supposed to be murdered might turn 
up some day in the flesh, leaves me do alternative but to say that the safer 
course is to acquit the second prisoner. 

Parkkr, J. —The appellants in this case, Meer Shufee and Eangi, 
have been convicted of the murder of one Vengataswami on or about the 
2‘2nd May last. The second prisoner in the case, Rangi, is the wife of the 
deceased, and the first prisoner a man with whom she had been carrying 
on an illicit intercourse. 

The evidence shows that deceased and his wife had been living apart 
for some three or four years, the deceased in the village of Talagatur with 
one diughtev and a son, and Rangi with the younger children at Vallur 
where her brothers also lived. Deceased used to go now and then to 
Vallur, but was not on good terms with his wife’s brothers. 

The case for the prosecution is that Vengataswami left Talagatur for 
Vallur with his wife’s brothers some time in May,—the date is nob 
accurately fixed, but it is endeavoured to fix it with reference to some 
local festival—and did not return. About 31st May Rangi returned to 
Talagatur without biro, and was met with inquiries as to where he was. 
She said he had left her to return alone, but her answers were regarded as 
suspicious and her husband’s brother Gopadu was not satisfied about 
Vengataswami’s disappearance. The village people apoear to have taken 
second prisoner to Vuyyur where she was kept in the lock up while Gopadu 
and Ammallu, her elder daughter, went on to Vallur to make inquiries. 
On 2Qd June the Police and the Village Magistrate were searching about 
Vallur for braces of Vengataswami, as Gopadu and his daughters declared 
a murder had been committed. On 3rd June were found by the Village 
Munsif and the Police Constable No. 40 (seventh witness) two skulls, 
some leg bones, pieces of arms, &c., in a pit in the burial-ground which 
appears to be situated ■close to the bank in the bed of the Kistna river 
with these were found some pieces of blanket and also bits of two cloths 
which Ammallu identified as belonging bo her father. An inquest was- 
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held the same day id which it was reported that the remains [300] were 1887 
those of Vengataswami who appeared to have met his death by violence Jan. 12 . 

and that seven persoos, including the brothers of Bangi. were suspected of - 

the crime. Appel- 

The Village Munsif Ganganna (second witness), who conducted the in- LATE 
quest, has deposed that Bangi was then present, having been brought by CRIMINAL, 
the Police and others, and confessed to him then and there that her husband — 
had been beaten and killed by Meer Sbufee, the first prisoner, in her 
presence. He speaks to a statement (Exhibit B) as having been made by her ^ Wfiir 361* 
at the time, and recorded in writing by him in which she confessed to him 
that she had decoyed her husband into the garden in order that Meer Shufee 
might kill him, and that the first prisoner had been lying in wait for them 
and had killed her husband in accordance with their joint plan,—having 
previously arranged that Vengataswami should bo first intoxicated. 

This statement is dated however on 4bh June, and though Gan- 
ganna declares that he began it on the 3rd and finished it on the 4bh 
(Exhibit B being really a fair copy of the original statement given), there 
is reason to believe he was not telling the truth in regard to tiii.'a. From 
the evidence of the Police Constable H. Nammayya (seventh witness) I 
find that Bangi was not present at the inquest, but was sent for from 
Vuyyur—where she was in the Police Station —on the following day, i.c., 

4th June, and the absence of all allusions in the inquest paper to the 
statement, said to have been made by ber before the inquest, is almost 
proof positive that the statement bad not been then made. GaDganna's 
explanation of the absence of any reference to it in the inquest paper is 
that he considered Rangi was not speaking the truth, and therefore he 
put down what her daughters stated, viz., that the suspicion was upon 
her brothers: but this statement appears to me to have been probably 
made to cover the originally inaccurate statement that Bangi was present 
at the inquest. 

It is however certain that the statement (Exhibit B) was made by 
Bangi on 4th June and was forwarded to the Second-class Magistrate of 
Bezvada on the same date with the covering report (Exhibit C), which 
bears the Magistrate’s initials of receipt on 8th June. 

Seeing that there has been an inaccuracy in describing the circum¬ 
stances under which an^ the date on which Exhibit B was [301] taken, 

I should have put it altogether out of consideration had the evidence against 
Bangi,—so far as it is based on confessions—depended upon that document 
alone. This however is not the case. On 6bh June, two days later, Bangi 
made a confession at Vuyyur—which was recorded under Section 164 of 
the Criminal Procedure Code—before the Second-class Magistrate of Nuzvid, 
and whichshe repeated in much greater detailbefore the Second-class Magis¬ 
trate of Bezwada on 14th June. She repeated it again on 15th June on 
which date she made two statements,—after pointingout the place to the 
the Magistrate where the murder was committed,—one at Vallur 
and the other at the place where the body was found. More than two 
months later, viz., on 25th August and again on 28th August,she repeated the 
same story, nor did she vary it when she was tried at the Sessions. It is now 
for the first time in her appeal to this Court (after she has been sentenced 
to death) that she retracts her former statements, and makes the usual 
charges of ill-treatment against the Police. 

The first prisoner Meer Sbufee was arrested at Secunderabad on 13 th 
^ly by the tenth witness Mahomed Ali, a Police Constable. Before the 
Seoond-olass I^lagistrate of Bezvada, on 18th August, he made a statement 
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that ha had assisted in disposing of the dead body of Vengataswami in the 
pit at the request of Budden Sahib, his brother-in-law ; but he denied 
all knowledge of how Vengataswami met his death. This statement he 
repudiated at the Sessions saying he was suffering from pain and did not 
remember what he had said. In his appeal petition be urges that the 
charge has been brought against him through enmity. 

It was urged upon us by the learned counsel for the second prisoner 
that the death of Vengataswami was nob established by sufficient evidence, 
and that for that reason it would not be safe to convict any ono^of bis 
murder. I entirely agree with the Sessions Judge that the evidence of iden¬ 
tification of the remains found in the pit is not sufficient to enable us to 
find with certainty that those remains are the remains of Vengataswami, 
Bub the evidence of the death of Vengataswami does not rest only on evi¬ 
dence of identification of the remains. There was the unretracted state¬ 
ment of the second prisoner at the Sessions that her husband had been 
murdered and that liis remains had been deposited in that pit, and 
further the statement of the first prisoner himself before the Magis¬ 
trate to that effect, though the statements of the two prisoners [302] 
differed as to the circumstances of the murder. Beyond that there was 
the evidence of Budden Sahib which the Judge was justified in admitting 
in evidence under Section 288 of the Code of Criminal Procedure, I think 
under the circumstances that there was evidence nob really open to rea¬ 
sonable doubt on which the Judge might find that Vengataswami is in truth 
dead, and that his body was buried in that pit. As there is evidence that 
other persons had also been buried there, it is obviously quite impossible 
to tell with certainty whether the particular skull and bones produced 
before the Court were those of Vengataswami or not. 

It is then urged that the various confessions made by the second 
prisoner may not have been voluntary, and we are referred bo slight dis¬ 
crepancies between the different statements as bo the degree of light and 

the place where she waited, &c. As the prisoner made no less than seven 
statements at diffei'ent times and after intervals of time, some of which 
statements entered much more into detail than others, it would be surprising 
if one or two small inconsistencies could nob be perceived,—but none that 
have been mentioned at all affect the main features of the story. It is 
suggested that Rangi may have bold a false story in order to shield her 
brothers, the real culprits; but if this were so. she would hardly have 
invented one which throws so much of the guilt upon herself. That the 
village authorities at first suspected her brothers, and that Gopadu was 
ready enough bo suspect them is obvious, and it is clear that tbe^ first 
suspicions which fell upon them were dissipated by the statements of the 
second prisoner herself. It would appear from the evidence that deceased 
went to Vallur at the invitation of his wife’s brothers who were anxious 
that she should return to Talagatur with her husband possibly with the 
wish to put an end to the intimacy between her and first prisoner as is 
suggested by the evidence of fourth witness Ramaswamigadu. The fact 
that deceased had gone at their invitation would naturally incite Gopadu s 
suspicions against them in the first instance when he found that his 
brother had disappeared. 

The story told by the second prisoner that her husband went away 
with her in the direction of the Government garden and that she returned 
alone is corroborated by the evidence of Ramaswamigadu. 

Upon all this evidence and upon Bangi’s own statements at 
the Sessions trial I am of opinion that the Judge was justified in 
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[303] finding that she enticed her husband to the garden in order that he 
might be murdered and therefore that she has been properly convicted. 

With regard to the first prisouer Meer Shui'ee it is admitted by the 
learned Government Pleader that on the evidence on reeord the conviction 
can hardly be supported. Rangi’s statements are not evidence on which 
ho can be convicted, and there is nothing else against him except the 
retracted deposition of Budden Sahib, which was given after ten days 
detention in custody on suspicion of being bimsolf in some way concerned. 
The first prisoner’s stateooent of I8dh August contains no admission of being 
in any way an accomulice in the murder, and with regard to liim 1 think 
that the conviction and sentence should be reversed. 

Accepting the second prisoner’s statements as regards herself I do not 
find that shesuggest^^d the murder and it is possible that her action was 
more or less dictated by fear of the anger and jealousy oi her paramour. 
Her confession to which she adhered up to the time of her conviction was 
given almost as soon as the restraiot of his presence was removed. I do 
not think that weight is due to the suggestion that possibly the first pri¬ 
soner may have surprised Rangi and her husband in the garden and 
killed the latter without any previous concert with Rangi. No such 
defence has been set up by the prisoner herself at any stage of the pro* 
ceedings, and as she has not scrupled to admit her intimacy with tbe first 
prisoner she would hardly have omitted to advance a plea so much in 
her favour, had it been a true one. 

But having regard to the possibility that she may have acted as she 
did through fear of her paramour I would not confirm the capital sentence, 
bub reduce the sentence to transportation for hfe. 

The first prisoner Meer Shufee should be set at liberty. 

Tbe case of the second prisoner was then referred, in accordance with 
the provisions of Section 378 of the Criminal Procedure Code, to Kernan, J., 
who delivered the following 

JUDGMENT. 

Kernan, J.-The two prisoners, Meer Shufee and Kuthada Rang! 
have been convicted by the Sessions Judge of Kistna of the murder of 
Vengataswami, husband of the second prisoner, on or about the 22nd May 
1886. I have to consider only whether the conviction of the second pri¬ 
soner who has appealed is right. 

The principal questions will be. 

1. Is it proved that Vengataswami is dead? 

[304] 2. Whether certain confessional statements made by the 
second prisoner and retracted in appeal are under the circum¬ 
stances of, and on the evidence in tbe case, satisfactory 
evidence that her husband was murdered, and that she was a 
party to tbe crime ? 

Upon the evidence it appears that Vengataswami (of the Yerakala 
caste) who lived by labour as a cooly was married several years to tbe 
second prisoner, by whom be had four children, and that for some years 
tbe second prisoner lived with him at Talagatur village, and that about four 
years ago she went to the village of Vallur to a vacant house of her parents 
leaving two of the children with her husband and having with herself two 
others of tbe children. 

The fourth witness for prosecution, the second prisoner’s brother, says 
that her husband came to her hut at Vallur, and they were ou good terms, 
and stayed about three days, and that he said to this witness he would 
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1887 take his wife back with him as she was saying she would go, and that he 
Jan. 12. would go at night. 

This witness says that the husband spoke something to his wife in 
.APPEL- the hut, and he with his wife went out, up the Kistna embankment, 
LATE saying he would come back,—that it was then lamplighting time, that 
Criminal. returned at 8 o’clock, and in reply to a question by witness where 
— her husband was, she said she told her husband that she would go with 
10 M. 295= him to the village in three days, and he got angry and went away. The 
2 Weir 361. witness says that on the third day after, she left with her children and 

went to the village of Talagatur. It appears that on the 31st May, she 
made a statement before the Station-house Officer, Vuvyur, which was put 
in evidence to the elfact that her brothers brought her husband fifteen days 
before to Vallur and that ten days before her brothers and her husband 
quarrelled and he went away~and that she arrived at Talagatur the day 
before yesterday thinking her husband was there, that she did not know 
whether her husband died or had gone anywhere, that her brothers did 
nob kill her husband. Ammallu, her daughter, stated to the Station 
Officer that the second prisoner said when she came to the village that 
“ her husband would come but he was nob dead.” It is alleged by 
Ammallu in her evidence at the Sessions that the second prisoner on 
arrival at the village when questioned by her daughter as to her hus¬ 
band said " your father is decaying in a [305] pit.” The eighth 
witness, K. Gcpadu, paternal uncle of Ammallu iu his evidence before 
the Session Court, says the same. 

As to Ammallu, no such statement was made by her to the Station 
officer, and it is contrary to her statement above referred to. As to 
K. Gopadu, Ammallu says that he and she complained against the 
brothers of the second prisoner from suspicion that they might have 
killed him. Now a complaint was made by K. Gopadu and by Laksbmi- 
devi, another daughter, to the Station officer. Lakshmidevi stated that 
her maternal uncles in her presence laid her father on the ground, and 
that her uncle Laksbmigadu cut his throat. She says in her deposition 
before the Magistrate, dated 28th August 1886, that the same K. Gopadu, 
her paternal uncle, told her to say that her maternal uncles had killed her 
father. In the same evidence before the Magistrate, she was obliged to 
admit that her statement to the Station Officer was entirely untrue. It 
is quite plain that no reliance can be placed on the statement of Lakshmi- 
devi or Ammallu or on that of K. Gopadu. 

The only complaint of any kind up to the 3lsb May was made against 
the brothers of the second prisoner for killing her husband. But the second 
prisoner denied that—see Station Officer’s report. 31st May. No infor- 
ncation being obtained up to the 2nd June about K. Vongataswami and 
his body not having been found, the Police brought to Vallur the second 
prisoner and her daughters, and K. Gopadu, her brother-in-law, as appears 
in the evidence of the Village Munsif, the second witness. This witness 
says that the children were crying and said a murder had been committed. 
The witness then stated that he searched in the village and in the burn¬ 
ing and burying ground of the village in the sand near the river, that on 
the 3rd June he took Nammayya, a Constable, seventh witness, with him 
and that he dug up with his stick one piece of skull and bones and pieces 
of hair, gocbi, langoti, sikatadu for tying the hair, and that the second 
prisoner and her daughters were brought there, and they, the daughters, 
said those things were of their father and that the second prisoner said 
yes. He says that some flesh was adhering to .the bones and that 
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the remains appeared to have bean there about fifteen days, and that 
'bones, big bones, wore scattered on all sides there. The Constable, seventh 
witness, says that they searched the S7nasana, burning and burying place, 
that a pit was dug aud they founi [306] two skulls, leg bones and three 
pieces of arms, sikatadu, pieces of cloth and other clothes These two 
■witnesses, viz., the Munsif and the Constable, say that the Inspector came 
afterwards, but aUbough some pieces of cloths and bones found, the pit 
was nob fully due out. Several witnesses were examined to identify the 
pieces of the cumbly and the sikatadu and of the cloths found as belonging 
to the second prisoner’s husband, bub upon the evidence it appears that 
articles of the same description are used by all “ Yerakalas,” and no special 
reasons for identification are given by the witnesses. I do not think any 
reliance can be placed on the evidence as identifying any of the things found 
as those which were worn by second prisoner’s husband. The daughters of 
the second prisoner and their paternal uncle said that one of the skulls was 
that of the second prisoner’s husband. One of the daughters said his skull 
was round, and she used lo take lice from his head, and therefore she knew 
it. This id not satisfactory evldeuue of the skull being that of Vengataswami. 
The place where the skull bones were found was the burning and burying 
place for the village, and the discovery of such remains as these would 
most probably be made there. A punchayat was held on the 3rd June 
18d6, and its reoorC was uut in evidence. It records amongst other things 
that no body was found and that bones were found. It also records a 
statement made then by Ammallu, the daughter, and K. Gopadu, the 
brother of second prisoner's husband, that the latter was killed by the 
brothers of the secotjd prisoner. Ir. also records that the bones were those 
of a man who died by violence, but that there was no corpse, and the pun- 
chayat could not identify the remains. That punchayat was signed on the 
3rd June. The Munsif says the second prisoner was at the punchayat. but 
was not examined before the punchayatdars, and he says that after the 
punchayat, the second prisoner made a statement bo him which he wrote 
down on fcbe Grd June, but that he did not do so at there^]ue3t of the 
Police. He also says that next day on the 4bh June a copy vvas made and 
was read to the second prisoner and that she signed it, and it is marked as 
Exhibit B. In Exhibit B the second prisoner implicates herself as a party 
to the murder of her husband. It is not explained by tbe prosecution how 
or why or under what circumstances that statement came to be made. All 
that is proved is that the second prisoner was brought to the punchayat by 
the Police, and that she on the 3rd June, after the [307] punchayat 
was over for that day, is stated to have made an original statement nob 
produced, and that she signed Exhibit B on tbe 4bh. It is stated she was 
not arrested until the 4th. Before the second prisoner made that state¬ 
ment she was aware of the allegations against her brothers. ^ That 
statement and her suhsequent statements J‘, J . J , J , and J . all impli¬ 
cating herself in the murder, are inconsistent with her Rtacemaots made 
np bo the 3rd June. Though the second prisoner adhered to those 
statements even in tbe Sessions Court before the verdict was given and 
before sentence of death was pronounced on her, she in appeal to this 
Court says tbit she made the statements at the instance of the Police, 
who teased her greatly, and that those statements are not true. 

The case of the prose'jution against the second prisoner depends on 
these statements, and on the supposed corroboration of them principally 
by the evidence of Budden Sahib made before a Magistrate on tbe 14tb and 
15bh Jane and on the 26ch August, and also on other evidence after referred 
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1887 to. In the statement by the second prisoner in Exhibit B, dated the 4tb 
Jan. 12. June 1886. she states where she and her husband had lived and that he 
came to ValUir and that she agreed to return with him as before set forth. 
Appel- there is no reason to doubt her statement. She says, however, in 

LATE Exhibit B, that the first prisoner used to have illicit intercourse with her 
'Criminal, and threatened her on three or four prior occasions of visits of her hus- 
— band to Vallur, that he would kill him, and that on the occasion of the last 
10 M. 295= yjgijj the first prisoner induced her to decoy her husband after dark 
2 Weir 361. into a garden near Vallur called the Circar gardens, iu order to have 

intercourse with her, and that he, the first prisoner, said ho then would 
kill her husband. She says that the first prisoner arranged with Vee- 
rama, the fifth wiioess, a toddy-seller, to give the second prisoner’s hus¬ 
band toddy and arrack, on the afternoon of the day that he was to be 
decoyed into the garden. She says that in accordance with that agree¬ 
ment she and her husband drank toddy at Veerama’s shop, and that 
the second prisoner brought her husband into the Circar gardens in the 
evening, they lay down, and that while her husband was having inter¬ 
course with her, the first prisoner, who was hiding behind trees, came 
and struck her husband on tbe neck with a stick two cubits long, that 
her husband fell on one side of her aod then the first ntisoner struck 
another blow on her husband’s head, which broke his head, and he then 
died, and that she went [308] home, and at daw i in the morning the first 
prisoner came and told her that he and the first witness Budden Sahib 
had buried the corpse, but refused to tell her where. 

On the 6th .Tune 1886 the second prisoner made a statement recorded 
as a confession, Exhibit Ji , before tbe Second-class Magistrate in which 
she repeats in substance what she stated in Exhibit B, but she added that 
while the first prisoner was coming to where her husband was having 
intercourse with her, there was noice of leaves, and her husband asked 
what it was and she said it was perhaps a pig, and that the first prisoner 
threatened to stab her if she said to any one that he killed her husband, 
and that the first prisoner’s brother-in-law had brought a cumbly and 
mamoti from tbe house and dug a pit in which her husband was buried, 
and that she showed*the Police the place where the murder took place. 

Again the second prisoner made a statement on the 14th June, Ex¬ 
hibit J , before the Second-class Magistrate of Bezwada whicn be certifies 
to be voluntarily made. In answer to the question of the Magistrate 
when and why did your husband die,” the statement appears to show 
that she repeated what was in the prior statements. The repetition 
occupies two pages of print. Then fourteen other questions appear to have 
been put to her by the Magistrate, the answers to which occupy two other 
pages of print. 

Again on the 15th June she made a statement, Exhibit J 3 , before tbe 
same Magistrate at Vallur which is headed “ scene of the offence.” This 


statement i$ not certified to be made voluntarily, hut the particulars of it 
have been used as a confession by the Sessions Judge. The opening 
questions are— Where did your husband Kuthada Vengataswami drink 
toddy and arrack; and how did he and you come from that place into 
the Government garden ? Where did you lie? How did your husband 
sib? How did Meer Sbufee come and beat your husband? How Hid 
your husband fall down ? ” All these questions were put at the same time- 
and before she answered any of them. The Magistrate asked her, how 
it was there was no blood at the place of offence ? She replied that first 
prisoner bold her, he wiped it away and that rain also fell. Then tbe 
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Magistrate refers to her statemeot oq the prior day, that leaves of the 

trees rustled while her husbaod was lying with her, and that she JAN.J2. 

• told her husband it was a pig—and [309] he askeii Was the thing Apog^. 
that was oonoing a pig, or what did you see and say so? In reply 
she says the first prisoner feold her that bo would come aod murder 
her husband, aud that if the leaves rustled she should tell her CRIMINAL, 
husband that a pig perhaps was coming. Then the Magistrate asked 
her, was it convenient for her and her husband to lie down at home. 

She replied, it was qot convenient as her brothers were living in her hut. 

As to this fact there is evidence of the fourth witness that she lived in a 
hut belonging to her father and chat her brothers lived elsewhere. After 
recording the statement as taken, the Magistrate states he asked the second 
prisoner other questions, six or eight in all, and then be says, I made the 
prisoner go before me and I want myself behind to the place at the scene 
of the murder,” and then he records what she did and said. u-u*«- 

Again on the 15th June the second prisoner made a statement. Exhibit 

before the same Magistrate. The siatement is headed at the place 
wliere the corpse was buried.” The Magistrate appears to have asked 
her, “ to whom a clout and other articles dug there put of the ground at 
the burial-place belonged,” and that she reolied that they belonged to her 

husband and were worn by him when he was killed. 

Again the same Magistrate examined the second prisoner on the 
25th August 1886, when the first prisoner was brought before the Court, 
and she made a statement, exhibit J ^ , apparently stating the facts 
against the first prisoner. No explanation is given by the prosecution ot 
the circumstances under which any of those confessions were taken 
except the statement of the 25bh August in the presence of the first 
prisoner, as to how tbev were brought about or whether the second 
prisoner expressed a desire to make them, or whether she was sent for by 
the Magistrate or brought up by the Police. She was m custody of the 
Police when she made all the statements except her statement before tne 

As the second prisoner has withdrawn all the confessional state¬ 
ments made bv her, it is necessary according to the rulings of this Court, 
to examine the evidence and see if there is reliable independent evidence 
to corroborate to a material extent and in material particulars, the 
statements contained in the withdrawn confessional statements, it no 
such corroborative evidence exists, then the contradictory statements of 
the second prisoner remain, [310] and doubt exists as to which statement 
is true, and the confessional statements cannot be safely relied on against 
the prisoner. In this case there is special reason for requiring such cor¬ 
roborative evidence before acting against the second prisoner on the con¬ 
fessional statements, because the seoona prisoner up to the 2Dd June, had 
made statements about the absence of her husband different from thecou- 
fessional statements. Again false evidence was given by at least one ot 
the witnesses for the prosecution with the knowledge of another, ch^rgi^g 
second prisoner’s brothers with the murder of second prisoners husband 
and that statement preceded second prisoner’s statement. It is suggested 
by one of the assessors that the statements of the second prisoner may 
have been made to save her brothers. Again she alleges that she made 
them under Police instruction. The reasons of the examinations and re¬ 
examinations in exhibits J 2 . J3, and J 4, by the Magistrate are nob given. 

Bat one re-examination brings out the extraordinary addition inade m the 
Btatemenfc, exhibit J^ , supplementing the prior statements of the rustling 
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1887 of the leaves by showing that such circumstance had been anticipated, as 
JAN. 12. the second prisoner says, by the first prisoner and an explanation provid- 
ed if the second prisoner’s husband inquired about it. 

Apped- I now refer to the matters of alleged corroboration of the second 

LATE prisoner’s statements. 

Criminal. The fact that after the first confessional statement, the prisoner made 
- several others subsequently to the same effect, including the confessional 

10 M. 295= statement made at the trial, cannot be accepted as corroboration of the 

2Weir361. prior stateuaenk, as such subseque.it statements themselves require corro¬ 
boration as they are withdrawn. Moreover, the motive which induced the 
prisoner to make the first confessional statement, may have induced her 
to make all those made subsequently. That motive may no longer have 
affected the prisoner when she withdrew all the confessional statements 
on appeal to this Court. 

Tne fact chat the skull produced apnears to ba broken into two 
parts is supposed to afford some corroboration to the second prisoner’s 
statement that her husband’s head was broken, as she alleges. But the 
Apothecary Brown states his belief that that skull was broken after life 
was extinct, and not during life. Moreover, the skull is not at all idantifiel 
as the skull of second prisoner’s husband. The fact than the second 
prisoner’s husband is missing [311] is no corroboration of the statement 
(unproved) that he is dead. The fact that he was a man who never was 
in the habit of being absent formerly for any long time, is not evidence 
that be is not still alive. The brother and brothers-in-law and the two 
children of Vengataswami say he is dead, bub this is mere assumption. There 
is no legal evidence that ha is dead. As to the evidence given by Veerama 
the toddy-seller, though she says in her direct examination that the first 
prisoner directed her to give toddy to the second prisoner and her husband, 
and paid her, and that she did so, yet on cross-examination she says the 
day was a festival day and that great number? came, and that she cannot 
tell the names of any one else that got toddy thac day, and that she can¬ 
not say that the man who came with the second prisoner was her husband, 
whom witness admits she did nob know, but from the conversation 
between them she came to know they were husband and wife. The wit¬ 
ness did not make her first information until the 15th June. It is highly 
improbable that in the crowd of people she would recollect these two 
people got toddy on that day. She says she did not know the husband of 
the second prisoner, and cannot say if he was one of the two. But if her 
recollection was correct, her evidence is not corroborative of any important 
fact in relation to the offence. It is c.onsistenb with her evidence that 
the second prisoner and her husband did not go to the garden as stated by 
the second nrisoner. 

As to the alleged corroboration by Budden Sahib—He made two 
statements, exhibit A, as a witness before the Magistrate, one on the 14fch 
June, and another on the loth June. In the statement of the 14th June, 
Budden S-^hib s'^ated that the first nrisoner came to witness’ house about 
half past eight o clock on the night in question and said that he and 
Vengataswami had a fight and that the latter was killed, and he, the first 
prisoner, would get into trouble if witness did not help him to conceal the 
body and that after some time witness agreed to do so, and that the first 
prisoner got a mamoti and cumbly from witness’ house and went into the 
Circar garden and then saw and spoke to the second prisoner and that 
the first prisoner, tied up the body of Vengacaswami, the second prisoner’s 
husband, and that both the first prisoner and witness carried the body 50 
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or 60 yards to the sand of the Kistna and the first prisoner buried it 
tbene, having dug up the sand wiDh a maoaoci. In the statement ot the 15bh 
June made, as the beading of it shows, “near the place where the 
£312] dead body was buried,” Budden Sahib repeated io substance his 
statement of the day before, and pointed out the place where he said the 
act was done to which he was a party. To that statement the Magistrate 
appends remarks which are not evidence. 

On the 26th August 1886 when the first prisoner was brought before 
the Magistrate, Budden Sahib was examined, and bis depositions of tbe 14ch 
and 15th June were read and the witness stated that tbe facta therein 
stated were true, and that DO one taught him to state the circumstances 
deposed to by him. Budden Sahib, however, at tbe trial stated tiiese 
depositions were untrue and were made under Police pressure. These 
depositions were read as evidence at tne trial by the Sessions Court, 
under Section 288 of the Code of Criminal Procedure, the Sessions Judge 
having exercised his discretion given by that section. The Judge 
though with some doubt or difficulty believed they contained tbe truth 
and that the evidence given by the witness at the Sessions was untrue. 
The question now arises, was tbe reliance placed by the Judge on the 
truth of these depositious justified, and was the discretion vested in him 
properly exercised ? At the trial before tbe Sessions Court, Budden Sahib 
admitted he made these statements in all these details, and says, be stated 
what is in those depositions because the Police told him to say so, but 
that be did not tell this to tbe Magistrate. 

CTOss-exaviined he says, "the Police put me in a lock-up in the case 
of the murder of Vengataswami. They arrested me on suspicion. I was 
in Police custody for nine ilays.” **I wa-s asked to state what I knew about 
the murder. I stated I knew nothing and that inquiry should be made 
regarding my conduct. The Police said 'yuu must tell, you cannot but tell. 
If you do not say against your brother-in-law, the first prisoner, we will 
take your children and keep thena in tbe lock-up.’ They said it I spoke 
against him they would release me and take me as a witness, and that 
if I did not, they would bring a charge against me. What I seabed hefore tbe 
Magistrate is not true. I stated those words as I was told to say so. 
■"I pointed out to the Tahsildar the different places, telling each place as 
the Police told me to say so : the Police tortured me.” 

He-examincd. 'The Police beat me with hands. There are no 
marks. I did nob complain to tbe Tabsildar. I was told nob to complaiti. 
*For fear that I would be haoded over again to tlie [313] Police, I did 
hob complain to the Magistrate. They keut me five days at Vuyyur and 
three days at Vallur. There is no station at Vallur. There is a chowki 
of Jamadar Sydalii. They put me in it. They released me on biie day 
■after the Tahsildar came to Vallur. The Tahsildar book a deposition from 
me before I was released. I was i’eleas 0 <l on the day after that on which 
deposition was taken from me. I did uot a ry ou the 20th August fearing 
that they would beat me. The Police were present when my evidence 
was taken. I am saying in this way here as you gods are all here.” 

There are some facts stated in this evidence of Budden Sahib at the 
Sessions Court which are not contradicted, viz., that be was arrested and 
kept in the custody of the Police (who bad access to him at all times for 
■clsht or nine days), and that be was released after he made his deposi¬ 
tion on the 15th or 16th June, and that when be made these deposiiions 
and the depositions of the 26th August, tbe Police were present in Court 
-aod DO doubt were listening to his depositions. His discharge from 
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custody synchronizes with the making by him of the depositions, but of 
course there is not proof that he was coerced to say what he did. 
However, it shows that when the Police got from him the sworn 
information, ho was no longer wanted by them. He had made a deposi¬ 
tion after nine days’ confinement, and if be retracted it, he might be 
Criminal, prosecuted. He accounts for the re-statement of bis evidence on the 

-26ch August by saying that he was afraid of being sent again to the 

10 M. 295= Police or of being beaten. In the Sessions Court, be found himself 
2 Weir 361. before a superior tribunal and assessors, and was apparently relieved from 

fear of the Police, and he says that he then told the truth. 

No doubt the above observations may be applicable to all or nearly 
all cases where a witness chooses to deny the truth of his former state¬ 
ment. The difficulty is to ascertain which of the st ire.neuts of the witness 
is the truth. A perjured man the witness must be whichever of his 
statements is acted on and the responsibility of relying on either statement 
is very great. It seems to me the course adopted by this Court in similar 
cases is the only safe one, viz., not to rely on either statement unless it is 
corroborated as to some main material fact of imporLaoce by independent 
evidence. Mr. Justice Morris in The Queen v. Amanulla (l) states 
[314] the rule applicable to such case. He says, it seems to me that 
under Section 288, Criminal Procedure Code, a Judge may base his judg¬ 
ment on the evidence given before tbe Magistrate in the presence of the 
accused, when there are special and particular reasons for considering that 
evidence to be honest and true, and when that evidence is to a certain ex¬ 
tent corroborated by independent testimony before himself. In the pre¬ 
sent instance there is really nothing of this kind. There is really no one 
such substantive fact conclusively proved as can enable the Judge to say 
with confidence that the et^idence given before the Magistrate was true as 
opposed to what was said before bimself.” 

Now, if it is suggested that the facts that Buddeu Sabib pointed out 
the places of alleged burial and of the offence, and of his recognition of 
the pieces of cumbly and cloth, are corroborative, the answer is that these 
places and similar pieces of cumbly, &c., bad been already shown to the 
Magistrate and to the Police, and were not discovered owing to Budden 
Sahib's information. Budden Sabib says he pointed them out by direc¬ 
tion of the Police in whose custody he then was. The fact that Vengata- 
swami has not been found either alive ai’e dead is consistent with his 
being still alive. The evidence of Bakar Ali and others which purport to 
identify pieces of cumbly and cloth and other articles dug out of the pit 
is entirely insufficient to identify those articles as belonging to any 
particular person. I am unable to see that there was any independent 
satisfactory evidence before the Sessions Judge corroborative of the 
deposition of Budden Sahib to justify credit being given to the state¬ 
ment of Budden Sahib before the Magistrate, rather than to the evi¬ 
dence of that witness in the Sessions Court. I, therefore, do not think 
that the evidence of Budden Sahib before the Magistrate can be safely 
relied on as evidence of the facts stated therein or as corroborative 
evidence of the retracted confessions and depositions made by the second 
prisoner. 

Tbe conclusion I feel bound to arrive at is that it is not proved, be¬ 
yond reasonable doubt, that Vengataswami is dead, or that if he is dead, 
the second prisoner was in any way a party implicated in causing his 
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death. The conviction of, and sentence on, the second prisoner must be 
reversed. 

I feel bound to notice the fact that the Second class Magistrate has 
given no exolanation why the recorded confessional statement, exhibit 
of the 14bh June 1886 was taken. The second prisoner had already made 
the confessional statement, [315] exhibit B, of the 4th of June and Jl.. of 
the 6th of June. The statemanR or the 14bh June goes over all the matters 
already stated in exhibits B and X*. Many questions are put by the 
Magistrate which bring out answers that do nob enable the accused under 
Section 342, Criminal Procedure Code. " to explain any circumstances 
appearing against her,” but on the contrary seem calculated, both ques¬ 
tions and answers, to supplement the previous story of the second prisoner 
told against herself and to fasten guilt on the accused—see the quesbiou 
amongst others as to "What was her iutention in bringing her husband 
into the garden.” Under Section 342, Criminal Procedure Code, the 
Magistrate had power for the purpose specified in that section to put ques¬ 
tions necessary for that purpose. The examination referred to in Section 364 
is subject to the purpose referred to in Section 342. In Ex parte Virahudra 
Gaud (1). and in the case of Hoasein Buksh (2), and in other cases, it 
has been decided that tbe power to put questions to the accused is not 
given to force an accused to make criminating admissions after searching 
examinations. The same Magistrate examined the second prisoner on the 
15bh June—see exhibit J-^—and a second time on thao day—see exhibit 
J*. Neither of these examinations is certified as or purported to be a 
confession. No explanation is given why such examinations were had. 
It does nob apnear that these examinations were had to enable the second 
prisoner to explain any circumstances appearing in evidence against her. 

The examinations drew her on to criminating admissions—see the 
question as to how there was no blood on the spot of the offence, and 
the question as to the rustling of the leaves, and the question, Did you 
see the wounds on your husband also the question was it convenient 
that she aud her husband should have intercourse in her hut; see also 
the answers to the questions put in exhibit J^. The answers bo these ques¬ 
tions if true, were calculated plainly to supplement the ease for the 
prosecution against her. and bo show that she was gulity. The examination 
of the accused after she bad confessed, and the bringing her for examination 
to the scene of the offence and of the supposed place of burial, require 

explanation. 
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[316] APPELLATE CIVIL. 

Before Sir Arthur J.II. Collins. Kl., Chief Justice and Mr. Justice 

Muttusavu Ayyar. 


Guruvappa {PUintiff) Appellant, v. THIMMA AND ANOTHER 
iDe/endaJits) Respondents.* [17ch March and I9bh April, 1887.J 


Bindu, Law^Decree cujaimt an undivided brotlicr-Mortoarjc of joint property, 

A an undivided member of a Hindu family, mortgaged part of the family pro¬ 
perty by way of conditional sale to B. lofecurea loan. B having sued A per- 
aonally for tbe amount due, A admitted tbe mortgage and eaid he would 
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Burrender tbo property in discharge of the debt, and a decrea was passed 
accordingly. A’s undivided brothers intervened in execution^: 

Held, that the decree not being passed against the joint family or its represent¬ 
ative, and not describing the property, which it directed to be delivered to the 
plaintiff by way of absolute sale to be family property, could not be executed 
against the family property. 

[R., 12 M. 325 i329i; 35 M. 685 I688) = 10 Ind. Cas. 874 = 21 M.L.J. 508 = (19U) 1 
M.W.N. 442.] 

Second appeal against the decree of W. F. Grahame, Officiating 
District .Judge of Guddapali, in Apceal Suit No. 3 of 1886, confirming the 
decree of S. Subba Rau, District Munsif of Proddatur, in Original Suit 
No. 282 of 1S85. 

Kondadu, the brother of the defendants, mortgaged certain family 
proDerty to the plaintiff by way of conditional sale, to secure a debt. The 
plaintiff sued the mortgagor to recover principal and interest in Original 
Suit No. 152 of 1885. The mortgage was admitted, and the mortgagor 
said he was willing to surrender the property; the present defendants, 
however, intervened under Section 332 of the Code of Civil Procedure and 
claimed two-thirds of the property as their share, and their claim was 
allowed. The plaintiff filed this suit to declare his title to the property; 
the declaration was refused by both the lower Courts. 

The plaintiff preferred this second appeal. 

Mr. Parthasaradhi Ayyangar^ for appellant argued that the present 
suit was maintainable and the plaintiff’s claim should be allowed if he 
proved that the mortgage of conditional sale executed [317] by Kondadu, 
the brother of the defendants, was executed for the benefit of the family 
of which the said Kondadu was the managing member ; and pointed out 
that the decree originally obtained by the nresent plaintiff was not a 
simple money decree, but one enforcing the sale. 

Mr. Baniasami Raju, for respondents. 

The further arguments adduced on this second appeal appear suffi¬ 
ciently for the purpose of this renort from the judgment of the Court 
(Collins, C.J., and Muttusami Ayyar, J.) 

JUDGMEMT. 

The respondents had a brother named Kondadu, and in Original Suit 
No. 152 of 1885, the appellant obtained a decree against him. That 
decree, however, was not passed against him as the managing member or 
representative of the joint family. It was founded upon an instrument of 
mortgage which had been executed by Kondadu ; and, although Original Suit 
No. 152^ of 1885 was brought only to recover the mortgage debt, the 
decree directed, apparently by consent of the parties, that the mortgaged 
property be given un by way of absolute sale in satisfaction of the debt. 
On the appellant proceeding to take possession in execution of the decree, 
the respondents objected on the ground that they were not bound by a 
decree, passed against Kondadu in respect of the property of their joint 
family. Their objection was allowed, and the apnellant brought this suit 
to establish his right to the possession of the entire property mentioned 
in the decree inclusive of the respondents’ shares. Relying on the 
decisions reported in Viraragavanma v. Saymidrala {1) &nd UmamakeS’ 
warav. Singapcrtimal (2), the District Judge dismissed the suit with costs. 
In the last-mentioned case, the decree was against a Hindu father, 
and it IS not precisely in point. The first case, however, was one between 
brothers, and as such, it is similar to the one before us. There it was 

(1) 8 M. 203. " (2) 8 Mr376r~ 
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held that a money decree against one brotiier who was not impleaded as 1887 
the managing co-parcener or representative of the family did not bind his April 19. 

other brothers, and that no more than the judgment-debtor’s share was - 

liable to be attached and sold in execution. Xt was also held that the ques- Appel- 
tion, whether or not the original debt was a family debt, could not be gone late 

into in that suit. It is conceded that if that decision governed the case CIVIL. 

before us, the second appeal cannot be supported, but it is contended that - 

the [318] decree in that case was a mere money decree, whereas the decree 
in the present suit executes a pre-existing mortgage. Eeliance is also 
placed on the decisions in Mdmakrishna v. Namasivaija (1) and Narsunna 
V. Gurappa (2). 

The decree in Original Suit No. 152 of 1385 was admittedly not one 
passed against the joint family or its representative. Nor does it describe 
the property it directs to be delivered to the plaintiff by way of absolute 
sale to be family property. The principle laid down by the Privy 
Council in Bissessur hall Sahoo v. Maharajah Luehmesstir Singh (3) does 
not therefore apply to this suit. Nor is the decision in Ramakrishna v. 
Namasivaya (l) applicable; for in that case the decree in tlie first suit was 
against the father, and the Court held chat the execution creditor was at 
liberty to show in the second suit that the character of the debt was such 
as to bind the son’s interest, because it was not brought on the cause 
of action litigated in the previous suit. Nor are we prepared to hold 
that the decision in Marsanna v. Gurappa (2) is exactly in point. That 
was also the case of a decree against the father and of tbe liability 
of tbe son’s interest in ancestral property to ))e sold in execution. 

This Court followed in that case tbe ruling of tbe Privy Council in 
Mussamut Nanomi Bahuasin v. Moduu Mohua (4). The ruling was, 
if in execution of a decree against a father, the purchaser bargains 
and pays for the entire ancestral property, the whole property would pass 
by the Court sale, provided that the decree debt was neither vicious nor 
immoral, because the purchaser might clearly defend his title by showing 
that the nature of the debt justified the sale in case the sons impugned it 
in a regular suit. The ratio decideiuH was that the character of the debt, 
if it was neither vicious nor immoral, was a valid ground of defence in a 
fresh suit, and the Judicial Committee observed further in their judgment 
that the rule derived from the son’s pious obligation to pay tbe father’s 
debt was destructive of the son’s independent coparcenary rights. But in 
Viraro-gavCimnia v. Saniudvala (5j it was observed as follows:— It is 
true that the liability is shown by the decree to have its origin in the 
father's debt, but there is nothing on the face of the decree to show that 
the claim was made or relief granted against the then [319] defend¬ 
ant either in his representative character or as manager of the family, 
and that if we had felt ourselves at liberty to go beyond the decree, 
we should have acceded to the contention that the debt was a family debt 
and binding on the respondents.” The possibility of a second suit was not 
contemplated, because there was no fresh cause of action as in the case of 
father and son. Again, the decree in Original 3uit No. 152 of 1885 does 
not strictly execute the prior mortgage, but it is a decree by the consent 
of one coparcener that the mortgage be treated as if it were an absolute 
sale. 

We are of opinion that this second appeal must fail, and we dismiss 

It with costs. 

U) 7 M. 295. ii) 9 M. 424. (3) 0 I.A. 233. (4) 13 I.A. 1. (5) 8 M. 208. 
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Before Sir Arthur J. H. Collins, Kt., Chief Justice and 

Mr. Justice Brandt. 


Mahomed Saih (Plaintiff) v. Aggas (Defendant).* 

[Isb and 14th April, 1887.1 

Civil Procedure Code, SecUoii 4fi8-^Annjt Act of ISSl. Vic. c-5B, Sections 144, 

151 —Jurisdiction ojf Small Cattsc Courts over soldiers. 

A sued A soldier to recover adebt not amounting to .€30. 

Held, that the suit was cognizable by a Court of Small Causes. 

Semble .—The ComunDding Officer of the defendant is bound to cause the sum¬ 
mons of the Smalt Cause Court to be served on him 

Case stated under Section 617 of the Code of Civil Procedure, by 
B. Ramasami Nayudu, District Maosif of Bellary, in Small Cause Suit 
No. 667 of 1886. 

The case was stated as follows :— 

In Small Cause No. 667 of 1886, the plaintiff, baker, Mahomed 
Saib, brought a. suit against Sergeant Aggas of the Ordnance Department 
for the recovery of a sum of Rs. 6-13-0 for bread supplied to the defendant. 
The defendant’s summons was forwarded to the Commissary of Ordnance. 
Bellary, along with two other summonses ; but they were returned un¬ 
served twice bv that officer, stating that soldiers are under Section 144 of 
the Army Act [320j not liable to be sued for any debt unless it exceeds £30. 
He quotes Clause 8, Section 190 of the Army Act, 1881, as an authority for 
the exemption. In a former suit, brought against Sergeant Major Hill, I 
held that as he came under the definition of soldier under Section 190, 
Clause 6, he was exempt from being sued in this Court. 

My attention is now drawn to a oroviao to Section 144, Clause 5 of 
the same Act which makes a soldier liable to such action notwithstanding 
anything in this section after a due notice in writing given to such soldier; 
and it is alleged by Mr. Shrienes, the plaintiff's vakil, chat a notice in 
writing was given in this case. 

“ It would appear from a perusal of Section 148 of the said Act that 
suits against soldiers of the regular forces are not cognizable by a Court 
of Requests. Therefore it appears to me that soliders are nractically not 
amenable to either forum, if the proviso to Clause 5 of Sect'ion 144 of the 
Act be not applicable to them. It is conceded that Sergeant Aggas is a 
soldier under the definition above mentioned; but the question which is 
urged for their Lordships’ consideration is whether this action which is 
for less than £30 is cognizable by the Court of Small Causes under the, 
proviso to Clause 5 of Section 144, granting that he is a soldier; and 
secondly, is the Commissary of Ordnance right in refusing to serve the 
summonses, although 1 referred him to proviso to Clause 5 of Section 
144, because it appears to me that he is bound to serve the summonses 
leaving it open to the defendant to raise the plea of jurisdiction. It seems 
to me that a difficulty arises only in the execution of the decree and not 
before. The town of Bellary, being a large military station, suits of this 
kind are often filed in my Court.” 

Counsel were not retained. 

The Court (Collins, C.J., and Brandt, J.) delivered the following 
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The person against whom baker Mahomed Saib has tiled a suit in the 
Court ot the District Munsif of Bel'ary on the small cause side of that 
Court is, it is understood, admittedly " a soldier ’’ within the definition of 
the word as interpreted in Clause 6, Section 190 of the Army Act of 


1881. 

He is, therefore, under Section 144 (l) of that Act not liable to be taken 
out of Her Majesty’s service bv anv process execution or [321] order 
of any Court of Law, or i-o he compelled to appear in person before any 
Court of Law, the debt claimed not exceeding £30. 

But under uroviso (1) to that section, any person having a cause of 
action or suit against “a soldier of the regular forces may, after due notice 
in writing given to the soldier, proceed in such action or suit to .judgment, 
and have execution other than i.gainsC the person, pay, arms, ammunition, 
Gouipments, i*egimental necessaries or clothing of such soldiers. 

There is no ditliculty whatever in giving effect to the proviso. Except 
where the deb’ exceeds £30, a soldier cannot l)y any process or order of a 
Court of Law be taken out of the service, or compelled to appear in Court 
in person ; but where a claim for a debt, damages or sum of money is 
under that amount, the cre litor may proceed to judgment, as in any other 
case; after judgment, where the debt. Ac., exceeds £30 over and above all 
costs of the case, the prohibition contained in Soction 144 (1) does not 
apply in the case of decrees for debt, damages or sums of money; but 
where judgment is given in case to which the first proviso to that bection 
applies, the judgment-creditor is debarred from executing his decree other¬ 
wise than in the limited manner prescribed. 


There may be some doubt whether the words in the proviso may 

proceed in such action or suit to jiidgment” are controlled by the words 
“or to be comuelled to appear in person before any Court of Law,” but 
the question is not raised in the reference before us. There is of course 
nothing to prevent a soldier from so appearing with the permission of his 
Commanding Officer, if necessary, and Chapter XXXIl of the Code of 
Civil Procedure makes special provision to enable officers and soldiers 

actually serving in a military capacity to defend suits when they cannot 

personally appear. 

The question I'eferred to us is not affected by^Section i4H of the Army 
Act, for the defendant in this case is not serving beyond the jurisdiction 

of any Court of SmUl Causes ” and the section deals only with actions 

of debt and personal actions against officers and other persons subject to 
military law, with the exception of persons being soldiers of the regular 

forcQs 

The effect of Section 151 of the Army Act is to recognize the juris¬ 
diction of Courts of Small Causes in India to the extent of their powers, 
“inactions of debt and personal actions against all persons subject to 
military law other than soldiers of the regular forces,” and in the case 
of the latter, t.e., of soldiers of the regular [322] forces, to restrict the 
extent of the nowers of those as well as of other Courts, in the inanner 
prescribed by Section 144, hut not jiijsolutely to exclude such jurisdiction. 

As bo whether the Commissary of Ordinance, as the Commanding 
officer of the soldier in question, is bound to serve a copy of the summons 
upon the defendant it is sufficient to refer to Section 468 of the Code of 

Oivil Procedure. 
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APPELLATE CIVIL. 

Before Mr. Justice Kernau, Mr. Jtistice Muttusami Ayyar and Mr. Justice 

Brandt. 


Moidin Kutti {Defendant No. 3), Appellant v. Krishnan and 
another [Plaintiffs), ResvondentsJ [18th February, 18th March, 

and 9bh April, 1887.] 


Cwil Procedure Code, Section 30-Malabar Law^ Joinder of parties—Res judicata— 
Cancellatwn of deeds -Declaratori suit—Withdrawal of part of claim. 

A and B, junioc members of a Malabar tarwad, sued to cancel certain mort¬ 
gages executed by their karnavan and senior anandravan on the ground that 
the secured debt was not binding on the tarwad, and to aopoint A to the office of 
karnavan. The last part of the prayer wa^ withdrawn.* The mortgages were 
executed to secure a decree-dobt, the decree having been passed ex parfe against 
the late karnavan of the tarwad. No irau l was alleged, but the lower Courts 
found that the karnavan had been guilty of fraud in allowing the decree to be 
passed ex parte. The plaintiffs had not been parties to the decree, and the other 
junior members of the tarwad who had been joined were exempted from liability: 

HeW, that the nature of the debt was not res judicata, and that the plaintiffs 

were entitled to a declaration that the mortgages in question were invalid as 
against tbem. 


Held i\xtihe>T per Cur. -All the members of the plaintiffs* tarwad should have 

been joined actually or constructively ; but (Kornan. J.. dissenting), the objection 

e^^sential, but merely formal, and weight should not be 
attached to it when it is first taken on second appeal. 

^ ‘ ^ Gas. 480 (484) = n MLT 


IVT u Austin, District Judge of 

North Malabar, in Appeal Suit No. 660 of ]885, confirming the decree of 

K, Kunjan Menon, Subordinate Judge of North Malabar, in Original 
buit iNo. 10 of 1885. 

The plaintiffs were junior members of a Malabar tarwad, of which 

defendants Nos. 1 and 2 were, respectively, karnavan and [323] senior 

anandravan. The other members of the tarwad were not joined as 
parties. 

This was a suit to cancel certain mortgage deeds executed by defendant 
No. 1 m conjunction with defendant No. 2 in favour of the remaining 
defendants on the ground that the secured debts were not contracted for 
tarwad purposes, and, to appoint plaintiff No. 1, karnavan of the tarwad, 
in the place of defendant No. 1. The prayer for the removal of the plaintiff’s 
karnavan was withdrawn before the District Munsif. 

Exhibits II and III, two of the mortgage deeds in question, were 
^ecuted m satisfaction of a decree on abend passed in Original Suit 

^g^iinst the plaintiffs’ karnavan who did not defend the 
suit: the decree, however, exempted from liability all the anandravans of 

1 joi'ied as defendants in the suit. The present 

plaintiffs, however, were not parties. 

Defendants Nos. 1 and 2 did not appear. 

Defendant No. 3 pleaded that the binding character of the debts 
secured by the mortgages exhibits II and III was res judicata. The 
remaining defendants asserted mortgage rights over part of the property 
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of the plaintitf’s tarwad. The Suboi’dinate Judge decreed for the plaintiffs 
as far as concerned exhibits IE and III executed in favor of defendant 
No. 3) and exhibit XVII (executed in favor of defendant No. 5) ; ordering 
that the documents be set aside and declaring the invalidity of the 
incumbrances created thereunder. 

The District Judge confirmed the decree of the Subordinate Judge. 

Defendant No. 3 preferred this se cond appsal against the decree so 
far as it affected exhibits 11 and III. 

This second apoeal c irae on for hoariug before Keroan and Brandt, 
JJ., when Kernan. J., expressed an opinion that since the plaintiffs 
were only individual members of a large tarwad, and did not purport 
to sue on behalf of the tarwad, they were not entitled to maintain the 
suit in the absence of the other members of the tarwad, and that ^he 
second appeal should be dismissed on thi.4 ground. 

Brandt, J., not concurring in this opinion, the second appeal was 
heard bva Bench of three Judges (Kernan, Muttusami Ayyar and Brandt, 

JJ') 

[324] Srinivasa Rau, for appellant. The plaintiffs are not entitled to 
any decree on the plaint, partly on account of non-joinder of the other 
members of the tarwad; and because the suit, as now framed, is merely for 
a declaration ; nor are tliey entitled to impugn alienations made by their 
karnavan and concurred in by their senior aoandiavan for the purpose of 
discharging a decree-debt binding on the tarwad. No fraud is alleged 
against the karnavan, ami the binding nature of the debt is res judicata. 
It was further argued that the plaintiffs ought not to have bean allowed 
to withdraw their prayer for the removal of their karnavan, 

Sankara Nayar for respondent pointed out that the objection to the 
plaint on the ground of the noe-joinder of the other members of the 
tarwad was only taken on second app3al. and argued that it was a merely 
formal objection. 

The further arguments adduced on this second appeal appear suffi¬ 
ciently for the purpose of this report from the judgments of the Court 
(Kerman, Mottusami Ayyar and Barndt, JJ.). 
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Kernan, J.—The appellant wn the defen lant No. 3 in Original 
Suit No. 10 of 1885 on the file of the Subordinate Judge of North 
Malabar. In that suit, two out of nine or ten members of their tarwad, 
which is called Nambiattil, are plaintiffs, and the defendants Nos. 1 and 
2 are, respectively, the karoavan and senior anaodravan of that tarwad. 
Defendant No. 3 obtaiued from defendants Nos. 1 and 2, Exhibit II, dated 
Ist April 1882, and Exhibit III, dated 24th February 1882, mortgaging 
to defendant No. 3 certain lands of the tarwad. In the plaint it is alleged 
that their mortgages were not executed for the purposes of the tarwad, 
and that they are not binding on it, and prayed that Exhibits II, III, IX, 
XVI and XVII may be cancelled; that defendant No. 1 may be removed 
from, and plaintiff No. 1 appointed to. the office of karnavan. and that 
the right of succession of defendant No. 2 may be cancelled. The defence 
of defendant No. 3, so far as necessary to be now alluded to, was that 
the lands of the plaintiffs’ tarwad had been attached in execution of a 
decree in Original Suit No. 157 of 1875 obtained by him against the plain¬ 
tiffs' tarwad for debts due by the plaintiffs’ ancestors, and in discharge of 
the decree debt, Exhibits II and III were executed, 
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The issue framed were (1) whether the deeds (Exhibits II and III) 
were granted for proper tarwad purposes : (2) as to limitation, upon which 
no question arises. 

[32S] The suit No. 157 of 1875 was brought by defendant No. 3, 
the appellant here, against the karnavan and seven or eight other members 
of the plaintiffs’ Nambiattil tarwad, and against the karnavan and five or 
six other members of a branch tarwad called Eledath tarwad, to recover 
the amount of a debt due by the then karnavan, and the now karnavan 
and plaintiff contended that both branches of the tarwad were liable to pay 
the amount. 

Evidence was given in that suit by defendant No. 3 (appellant) and 
his witnesses. The Eledath tarwad resisted the suit and it was dismissed 
against that tarwad ; but at the hearing, the plaintiffs’ NambiaUil tarwad 
did not appear, and a decree was made Jigainst the plaintiffs’ karnavan 
on the ground that the debt was contracted for tarwad purposes, and the 
individual members of the tarwad were held not liable. 

The decree in appeal is dated 19th July 1877. Exhibits II and III 
were executed to discharge that decree. 

The plaintiffs were not parties to that Suit No. 157 of 1875, and, 
although applying the decision of the Full Bench in Itliachan v. Velap- 
pan (1), they were bound by the decree against their karnavan in bis capa¬ 
city of karnavan, >et they were under the authority of the same decision 
at liberty to show that the debt for which the decree was obtained was 
not a tarwad debt. 

The suit, as it now stands, after s une amendments, is filed to have a 
declaration that tlie debt for which the decree was obtained, and in con¬ 
sideration for which Exhibits II and III were executed, was not a debt 
properly due by the plantiffs’ Urwad. Evidence was given on both sides. 
The appellant and liis witnesses were examined and were cross-examined. 
The appellant was cross-examined as to a depositioi» of his in Suit 
No. 157 of 1875. It is not necessary to go into the details of the evidence, as 
it is clear there was evidence entirely apart from the question of fraud in 
reference to the decree above referred to, from which it was open to the 
Court to find that the debt for which the decree in Suit No. 157 of 1875 
was obtained was not a debt contracted for proper tarwad purposes. Both 
Courts came to that conclusion, in fact, and we cannot interfere with that 
finding. Exhibits II Hnd III were given to appellant on condition that he 
was to pay a debt to defendant No. 5, which it is found was not paid. In 
second [326] appeal it is contended that the decree in Suit No. 157 of 1875 
was res judicata against the plaintiffs; but under the decision in Ittiachan 
V. Velappan (l), it cannot be so considered in a suit in which the plaintiffs, 
who were not parties to that suit, alleged that the debt was not contracted 
for tarwad purposes. 

It was contended in appeal that “there was not any allegation or 
proof of fraud on the part of the karnavan or the decree-holder. ” This 
ground has reference to the judgment given by the two Lower Courts, 
to the effect that the conduct of the karnavan in reference to the original 
debt, and in reference to his not defending Suit No. 157 of 1875, and 
allowing the decree to pass against him was grossly negligent, if not 
fraudulent. 

The District Judge states that he looks on the conduct of the 
karnavau in not defending Suit No. 157 of 1875 as a gross fraud. 

(ijSM. 484. 
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On this point, I am bound to observe that; there was no allegation of 
fraud in the nlaint;, and that no relief was prayed on the ground that the 
decree was obtained through fraud or gross negligence of the karnavan or 
through any fraud of the appellant. There was no issue on the point. 
A plaintiff must recover on his allegation and proof, and the evidence and 
decision of the Court on the facts must be guided by the issues. If it is 
intended by the plaintiffs to prove that the defendant acted fraudulently, 
and if it is intended to found relief on that ground, the allegations of 
fraud should be mide in the plaint that the defendant may have an 
opportunity of meeting it. The only issue was whether the debts were 
proper family-debts of the tarwad and not whether the decree m bmt 
No 157 of 1875 was obtained by defemlant No. 3 or yie'ded to by the 
karnavan by fraud. The ac^ of a man may be mistaken or illegal without 
fraud. Very great prejudice may arise to suitors if the reasonable 
of pleadings and of nrocedure are departed from. The findings of the 
Lower Courts as lo the allege^ fraud anH gross negligence m reference to 
the decree were, in my judgment, extra-judicial, and do not arise on any 
facts legally provable on the issues framed. 

In the case referred to. Thenju v. ChimmuiD, the plaintiffs replied 
that the defendant was guilty of fraud in obtaining the decree. Tnere was 
an issue on this point. Moreover the party [327] who dealt with the 
karnavan in that case was aware that the latter was acting outside his 

duty as karnavan. 

On the hearing it appeared that the plaintiffs and defenHants Nos. 1 
and 2 alone of the members of the tarwad are parties to this suit, and it 
appeared there are others members of the tarwad. It also appeared that 
the plaintiffs do not in their plaint purport to sue on behalf of the tarwad. 
The members of the tarwad not parties to this suit are not bound thereby. 
Under these circumstances, I am of opinion that individual members of 
the tarwad, as regards tarwad property, have no rights vesle.i in them 
separate from the tarwan, and that they can only sue as regards 
tarwad property in a suit when all the members of the tarwad are 
either joined as plaintiffs or are made parties as defendants to the suit. 
Members of a tarwad can consent to partition. It is the tarwad alone, as 
a body, that can sue, and this only for the tarwad, not for the benefit of 
anv individual. The question was thus referred to a Bench composed of 
Mutbusami Ayyar, Brandt, JJ., and myself, whether the two plaintiffs, 
being members of a tarwrid, are entitled to maintain this suit m the 
absence of the other members of the tarwad—see Arunachala v. Vythia- 
linga (2). I am not able to agree in the opinion of my learned colleagues 
that the plaintiffs in the absence of the rest of the tarwad have any 
right of suit as regards tarwad property. The tarwad is a quasi-cor^o- 
ration, and the individual members have no separate right to, or in respect 
of, tarwad property, save right of maintenance. A karnavan sue 
to be declared karnavan, but all the members of the tarwad should be 
parties. The right of a karnavan is not separate from the right of the 

tarwad. He represents in many instances the tarwad, and manages for 

the tarwad. Ido not think that this is a question of procedure. It is 
one that goes to the root of the plaintiffs’ title. If it were a question of 
procedure, the absence of objection taken would be conclusive, and so 
would be the answer that this ground is not taken in appeal. Assuming 
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the plaintiffs were entitled to sue, what decree are they entitled to? 
They did not sue on behalf of the tarwad. 

Moreover the decree in Suit No. 157 of 1875 bound defendants Nos. 

I and 2 in this suit, and all the other meoebers of the tarwad who were 
defendants in that suit. The two Lower Courts set aside [328] the deeds 
executed by defendants Nos. 1 and 2 in discharge of that decree. 
The suit was one for declaration only, and no other relief could be given. 
Again those deeds cannot be set aside altogether as the Courts below have 
done, as defendants Nos. 1 and 2 are bound thereby. The decrees are 
wrong in this respect. Then vvhat decree were the plaintiffs entitled to 
as the result? It would be, as it seems to me, that the deeds are not 
valid as regards the interest of the plaintiffs in the tarwad property. 

Muttcsamt Ayyar, J.— The respondents are two junior members 
of a Malabar family called the Nainbiattil tarwad ; and as plaintiffs, they 
instituted the suit from which this second appeal arises to obtain a decla¬ 
ration that the incumbrances created by their karnavan, the defendant 
No. 1, under Exhibits II, III, IX, XVI, and XVIT in favour of defendants 
Nos. 3, 4, and 5 are not binding upon the tarwad or the tarwad property 
which those documents purported to encumber. The Subordinate Judge 
dismissed the claim so far as it related to Exhibits IX and XVI, and the 
plaintiffs preferred no appeal. He decreed, however, the claim so far as 
it related to exhibits II, III, and XVII, and defendants Nos. 3 and 5, in 
whose favour they were executed, appealed to the District Court from the 
decision of the Subordinate Judge. The District Judgec oncurred in the 
opinion oftheCourt of First Instance that neither Exhibit XVII nor Exhibits 

II and III created a valid charge on the tarwad property, and dismissed the 
appeals. Defendant No. 3 alone has preferred a second appeal to this Court 
from so much of the decrees of the Lower Courts as invalidated Exhibits H 
and III which had been executed in his favour. Exhibit II is a jenm pana- 
yom deed executed on the Ist April, 1882. for Rs. 1,500 by defendants Nos. 1 
and 2, and exhibit III is an otti granted by the same parties for Rs. 750 on 
the 24th February, 1882. Both transactions were concluded in satisfac¬ 
tion of the decree passed in Original Suit No. 157 of 1875 on the file of 
the Pynad Munsif against Govindan Nair, the karnavan of defendants 
Nos. 1 aad 2, who was defendant No. 7 in that suit. That decree was 
founded upon a bond for Rs. 945 executed to the present appellant by one 
Raroo Nair who belonged to Eledath tarwad, a divided house from the 
Namhiatbil house, and who held the stanom of Karingatical Nair in con¬ 
junction with Unichanen Nair who belonged to the respondents’ tarwad and 
succeeded to the stanom on Raroo Nair’s death. The appellant brought 
Suit No. 157 of 1875 against the [329] members of the Eledath and 
Nambiattil houses who were defendants Nos. 2, 6, and 7—15 in that suit 
respectively. The former defended the suit, and the latter allowed it to 
be tried ex parte, and the appellant only showed at the trial that the debt 
was contracted for the necessity of the stanom and of the Eledath tarwad. 
The District Munsif passed a decree against the then holder of the stanom, 
the karnavan of Eledath house, and the karnavan of the Nambiattil house, 
and exempted from liability all the anandravans of both houses who were 
then included as defendants. The karnavan of the Eledath house appeal¬ 
ed from the decree, and it was reversed, so far as it vras against hm and 
his tarwad. As the respondents’ karnavan did not defend the suit or 
prefer an appeal, the decree passed against him became final. The WS' 
pondents who were not parties to the former suit or to Exhibits II and III 

brought the present action. It is found by the Courts below that the decree 
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debt in question is not binding on the tarwad, and that Exhibits II ana 
are invalid, and, upon this finding, the second appeal must be di^issed. 
It will, however, be observed that defendants Nos. 7 to 15 in Origina 
Suit No. 157 of 1875 were made parties to it as members of their tarwad, 
and that the respondents, who instituted the present suit, 
defendants only the defendant No. 1 their kamavan, and defendant No. z 
their senior anandravan. But the non-joinder of the other f 

the family was not objected to by the appellant either in the Courts 
below or in his memorandum of second appeal, and it is conceded 
for him that he has in no way been prejudiced by this non-jomder. 
The decree appealed against being in favour of the respondents tarwad, 
there is also no reason to think that any other member of respondents 
family may litigate the same matter agaio. But it is suggested that the 
respondents could not maintain the suit without making all the members 
of their tarwad either co-plaiotiffs or defendants, or following the proce¬ 
dure prescribed by Section 30 of theCode of Civil Procedure, ActXof 1877, 
and that the objection is one which this Court ought to take in second 
appeal of its own motion, but in this opinion. I am unable to concui. 
Assuming that the non-joinder is only an error of procedure it is not a 
ground upon which we can interfere in second appeal under Clause {c) ot 
Section 584 of Act X of 1877. for it is conceded that the appellant has nob 
been prejudiced by the error. The substantial question then is whether 
the right which the respondents sought to enforce [330] is an individual 
right or a right which vests in their family only in its collective capacity. 
Having regard to the family system that obtains m Malabar. I do not con- 
. sider that a tarwad is a corporate body in the sense that no single mem¬ 
ber of it has an individual right to enforce. Bach member of a tarwad has 
a right to be maintained in the tarwadhouse, and this is a personal right. 
He has also a right, if a male and not incompetent, to succeed to manage¬ 
ment in the order of seniority, aod this is also a personal right, ihe 
tarwad property is not partible at the pleasure of any one member, and 
he cannot maintain a suit to enforce partition because no separate right 
to demand partition exists. The tarwad property is, however, a common 
fund for subsistence, and each member is entitled to see that the karna- 
van to whose management it is entrusted does not exceed his lawlul 
authority, aod waste it, and this is ac individual right jesting m every 
anandravan by reason of his position as such. If the ananaravan is a 
there is the further right to see that the tarwad property is not wasted by 
the karnavan, and thereby divested from descent to her children, ihe 
conception of a tarwad is that of a joint family under the management 
ordinarily of the senior male, in which the anandravans have each a group 
of individual rights which they are entitled to enforce ^ 

collectively either as against the karnavan or his alienee or both, in the 
case before us, the karnavan and the senior anandravan who executed 
Exhibits II and III and the alienee who accepted them are made defend¬ 
ants, and we cannot say that, as a matter of substantive law, the respond¬ 
ents had no individual rights to sustain the suit. Though other 
anandravans might not object to the alienation, yet the plaintiffs are 
entitled to object, and it is therefore a case m which numerous parties 
have the same interest in the object matter of the suit, but not one m 
which no one party has a separate right. The others ought to be parties 
because it is desirable to bring them all before the Court by following the 
procedure prescribed by Section 30 of the Code of Civil Procedure to avoid 
multiplicity of suits. But the exigency is the outcome of a group of 
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similar or equal rights vesting in the anandravans severally and jointly 
and IS therefore a matter of procedure. It is said that the relief claimed 
m the plaint is that the documents in question created no valid charge 
on the tarwad properr.y, but it should be observed that the right is in its 

nature to see that the tarwad property is preserved, and [331] that the 

relief claimed is an incident of that right. I agree with Brandt, J., that 
this second appeal should be dismissed with costs on the ground that as 
thenon-]oinder is only an error of procedure, and that, as the respondents 
were successful, the appellant could not complain that the other members 
ot the tarwad might harass him by litigating the same matter again. 

fu- I entirely concur in the opinion of Kernan, J.. that in suits of 

this kind all the members of the tarwad should ordinarily be brought 
before the Court by either making them parties or by following the proce¬ 
dure prescribed in Section 30 of the Code of Civil Procedure. Otherwise, 
m many cases, it may be possible for members of the tarwad to bring 
successive suits on failure of suits broughr. by one or more members of the 
tarwad. The necessity for following this procedure in cases in which 
members of a tarwad are numerous, was pointed oiit by this Court in Kombi 
^Lakshmi (1). and approved by the Full Bench in Ittiachan v. Velappan (2). 
Ibe old practice that obtained in Malabar consisted in one who is karna- 
van suing and being sued singly in respect of tarwad property, and in 
each anandravan being permitted to sue to set aside the decision against 
the karnavan for fraud. It w^is pointed out by the Full Bench in Ittiachan 
V. VcLappan a decree against the karnavan could only bind the tar¬ 
wad when It IS shown by the record itself that the decree passed against 
im was in is capacity as karnavan, and when tlie anandravans failelto 
prove that the decree debt was not binding on the tarwad. This opinion 

res s a so ^ the rule of procedure that a decree can only operate inter 

partes. While I am clearly of opinion that as a matter of procedure it 

18 in the highest degree desirable in suits instituted by anandravans, in 

order to check a successsion of suits in respect of the same right, to follow 

e procedure laid down in Section 30, so that the question litigated may 

once or all be determined, I frel precluded from holding that this second 

appeal, should be allowed. The result is that this second appeal must be 
dismissed with costs. 

. J. I am of opinion that this second appeal must be dis¬ 

missed. 

The respondents were not parties to the Suit No. 157 of 1875, and 

we have decided in Ittiachan v. Velappan (2) that members of a tarwad, 

who were not parties to a former suit, are not estopped [332] from 

s owing that a debt in respect of which a decree has been passed in a suit 

against their karnavan as karnavan of the tarwad, is not binding on the 
tarwad. 


The securities evidenced by Exhibits II and III were given by defend¬ 
ant No. 1, Chatu Nair, as the karnavan, and defendant No. 2 as senior 
anandravan of the respondents’ Nambiattil tavarai and were accepted by 
the appellant in lieu of the claim of the latter under the decree which he 
obtained against Govindau Nair, the then karnavan of the tavarai, in suit 
No. 157 of 1875. 

And the finding of both the Courts below is to the effect that the debt 
for which that decree was passed was a debt not binding on bhe respondents* 

(1) 5 M. 201. (2) 8 M. 484. 
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tavatai; that there was in fact no debt which thei.- tavarai couU have 
been compelled to pay; that had the then karcavan not egregiously fai ed 
in his dutv as such, by neglecting to appearand pn-ad that in action 
of the plaintiff in that suit (the present apnellant), no decree could pio 

perly be passed against his tavarai. r-heanp-^llant must . 

In the case of such gross neglect of duty it has been held in Thenju V' 
CUmmu (1) aud S.A. of 1886 that the decision is not binding on the 

anandravans who were no parties to the suit. ,v Woinf 

It is no doubt true that the respondents did not m their plaint spe- 
ciallv refer to the fact that the appellant had obtained a decree against 
the karnavan of tiu-ir tavarai. and allege that that decree was the result of 
fraud on his cart, or of gross negligence bur. lor which the decree could 
not have been passed, but in proof that the debts now called m question 
were incurred for purposes binding on the tavar.i. the appellant himself 
set up and filed in evidence the decree in the former snit, and adduced 
evidence in this snit in view to prove that the original debt was a debt bind¬ 
ing on the Nambiattil tavarai. and I do not see that the appellant has been 
prejudiced by the irregularity or defect in the pleadings. The ye^ult of 
holding that it is not open to t he respondents in this suit to go .ehind the 
decree in Suit No. 157 of 1875 would be that a creditor who has obtained 
a decree which an anandravan not being a party to the former suit might sue 
to set aside, and succeed io having set aside on the grounds indicated m 
Theniu v. Ckimmu (II can. by taking a mortgage or other security in lieu 
of his decree, [333] succeed in doing indirectly that which he could not 

And if it isopen to the respondents to go behind the decree--as 1 am ot 
opinion that it is—then on the findings of the Courts below, the respond¬ 
ents undoubtedly succeed in showing that the original debt was a debt 
not binding on their tavarai and are entitled to relief. 

Under the decree in this suit the deeds (Exhibits II and III) are 
declared invalid and are set asi ie. The decree shall be modified by 
striking out the words “ that the deeds 11 and III be and the same are set 
aside,” and limited strictly to a declaration that the deeds are invalid as 
against therespondents and their interests in thetarwad property, but that 

this appeal be dismissed with costs. , . i t i 

The principle on which the decision reported m Aruna^ala v. 

Vythialinga (2) was based, does not, in my opinion, apply here; the initial 
mistake was on the part of the appellant in not inaking all the members 
of the tarwad parties to his original suit, and it is in consequence of that 
omission that, in accordance with the principle laid down in the other 
oases above quoted, it is open lo the respondents to maintain this suit; 
the case might have been different if this were the first occasion on which 
the family sued for a declaration that a security given by their karnavan 
was given for a debt not binding on the tarwad. I do not see how this 
suit can be held not maintainable on the ground stated m Arunachala v. 
Vythialinga, and at the same time given effect to the principle contained 
in lUiachanv. Vdappan (3) and other cases above cited ; but for the 
reason above stated, the circumstances being different, there is not. 1 
think, any conflict between the former case and the latter cases. 

I quite agree that ordinarily aU members of the tarwad should be 
madepartiesto suits in which they are interested, actually or constructively. 


(1) 7 M. 41$. 


(3) 6 M. 27 
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in the manner provided by Section 30 of the Civil Procedure Code ; but I 
am not prepared to reverse the decree and to dismiss the respondents’ suit 
on a ground not taken by the appellant, but with reference to an objection 
which presented itself to this Court at the hearing of the appeal. 


10 H. 334. 

[33$] APPELLATE CIVIL. 


Before Sir Arthur J. H. Collins, Kt., Chief Justice, and Mr. Justice 

Muttusavii Ayyar. 


Parvathi and another [Defendants), Appellants v. Thirumalai 
{Plaintiff), Respondent.' [7th December, 1886, and 19th April, 1887.] 

Hindu Law- Rights of an illegitimate son of a Sudra—Position of legitimate, adoptive, 
and illegitimate and daughter's sons, compared—Constmiction of a deed of 
partition ^Partial partition —Admissibility in evidence of petitions signed by a 
person available hut not called as witness. 

A, tbe son ot a deceased zamindar, sued B aud 0, his widow and brother, for 
possession of the zamindari, which was impartible. In order to prove that A 
was illegitimate, G filed two petitions purporting to have been signed and sent 
to the Collector of tbe District by C, in 1971, referring to A’s mother as aconon* 
bine. G was not examined as a wibhness: 

Held, that their contents were not evidence, but the petitions were themselves 
evidence to show that a complaint was made as mentioned therein. 

In order to prove that G was divided from the late zamindar, A filed and proved 
a deed of partition executed by them in respect of their moveable property and of 
a house, which concluded as follows :—“ There shall be connection only by rela¬ 
tionship, but there shall be no pecuniary conneotion between us.” 

Held, that the deed effected only a partial partition, and that tbe last clause 
must be referred to the coparcener’s right in partible property described in the 
instrument, and did not operate as a release of any right of succession to im¬ 
partible property. 

A was found to bean illegitimate son of the late zamindar. 

Held, that he could not exclude bis father’s coparcener or widow from succes¬ 
sion to the impartible zamindari— V. Muttusami, I.L.R.,7 Mad., 
407, and Kulanthai Natchiar v. Ramaman lunreponed), in which it was ruled 
that a widow’s claim to inherit would exclude that of an illegitimate son. approv¬ 
ed and followed. Sadu v. Baiza I.L.R., 4 Bom., 37, and Jogendro Bhuputi^- 
Nittyanund Man Singh, Lh-R., 11 Cal., 702, distinguished. 

[f., 24 M.L.J. 271 (285) ; R.. 14 B. 282 (285); 23 B. 257 (265) ; 12 M. 401 (403); 25 M. 
429 (430) ; 25 M. 519 (522) =11 M.L J. 399 ; 27 M. 32 (35) ; 33 M. 226 (227)*4 
Ind. Gas. 299 = 20 M.LJ. 359 = 7 M.L.T. 26; Cora., 34 M. 277 = 12 Ind. Gas. 
247 (249) ; Expl., 16 M. 307 (314).] 

Appeal against the decree of K. R. Krishna Menon, Subordinate Judge 
of Tinnevelly, in Original Suit No. 4 of 1884. 

This was a suit to recover possession of the impartible zamindari of 
KoUenkondan. 

The plaintiff sued as the heir of the late zamindar who died in 1883. 
Defendant No. 1 was the widow, and defendant No. 2, the brother of the 
late zamindar. All the parties were Sudras. 

[335] The Subordinate Judge decreed as prayed in the plaint, finding 
(l) on the evidence in the case, including Exhibits III and IV (which were 
two petitions purporting to have been signed and sent to the Collector of 
tbe District by defendant No. 2 in 1871, referring to the plaintiff’s mother 


Appeal No.e27 of 1866. 
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as a concubine), that plaintiff was the illegitimate son of the late zamindar; 
(2) on the construction of Exhibit D (a partition deed, the terms of which 
are set out in the judgment of the High Court), that defendant No. 2 was 
divided from the late zamindar ; and (3) that according to Hindu law an 
illegtimate son was among Sudras a preferable heir both to a widow and to 
even an undivided brother. 

The defendants prefen*ed this appeal, and the plaintiff filed a memo- 
randum objecting to the finding that he was illegimate. 

Bhashyam Ayyangar, for appellant No. 1. 

Stibramanya Ayyar, for appellant No, 2. 

The position of an illegitimate sou with regard to other heirs has 
been wrongly estimated by the lower Court. Besides the authorities 
cited in the judgment, reference was made to Mayne s Hindu Law, 
Section 465, Sri Gajapathi Radhika Patta Mahade\ i Garu v. Sri Gaja- 
pathi Nilamani Patta Maha Devi Garu (1), Katama Natchiar v. The Rajah 
of Shivagmga (2). The ngieement between the late zamindar and appellant 
No. 2 shows on its true construction that defendant No. 2, while he became 
divided as regards the house and the moveable property belonging to the 
family did not renounce his coparcenary right in the impartible zamindari: 
Thakur Doyal v. Bam Narain Singh (3), Muttu Vaduganadha Tevar v. 

Dora Singha Tevar (4). \ r> 

The Acting Advocate-General (Hon. J, R. Spring Branson) and Rama 

Eau, for respondent. 

The evidence does not prove the illegitimacy of the plaintiff. Exhi¬ 
bits III and IV are no legal evidence against him, inasmuch as defendant 
No. 2 did not offer himself as witness and swear to the truth of their 
contents. That the right construction has been put on D is made the more 
probable by the fact (which was proved), that in 1869 the late zamindar 
had an undoubtedly legitimate son, and the defendant No. 2 had accordingly, 
only a claim for maintenance. But even if the plaintiff is illegitimate, 
he has a preferable [236] claim to a widow or any brother. The texts on 
the subject have been interpreted to mean that a father can enhance the share 
of his illegitimate son from a half to a full share, but he cannot refuse him 
aoy share. “Manu.”Chap. IX, Sections 178 and 179 ; “Mitakshara," Chap. 
I, Section, 12 (5); “Yajnavalkya,” II, slokas 133 and 134 (6); “Dhaya- 
bhaga,” Chap. IX, Sections 29 and 30 (7); “ Dattaka Mimamsa,” Section 2, 
Clause 26 (8) ; “Dattaka Chandrika,” Section 30 (9); 3 “ Jagannatha’s 
Digest,” CLXXIV, 1 “Strange's Hindu Law, pp. 57,69 and 132. 

There is also abundant authority in the Courts for the proposition 
that a dasiputra, who by mere birth, and without any form of legitima¬ 
tion, becomes a member of his father’s family, Pandiya Telaver v. Puli 
Telaver (10), has a right to inherit his father’s estate iChuoturya Bun Mur- 
dun Syn V. Sahub Purhulad Syn (11), Inderun V&lungypooly T&ver v. 
Bamasawmy Pandia Talaver (12), N. Krishnamma v. N. Papa (13), Bahi v. 
Govind VaUd Teja (14), and Sarasuti v. Mannu (15). 

The present case is distinguishable from Kishnayyan v. Muttusami 
(16) which proceeded on the assumption that a dasiputra is not a sapinda. 
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(1) IS M.I.A. 497. (3) 9 M.I.A. 639. 

(8) 8 0.376. (4f 3 M. 290(339). 

(6) StckeB’ Hindu Law-books, p. 426. (6) Mandlik's edition, pp. 219, 220. 

(7) Stokes* Hindu Law-books, p. 298. (6) Stokes* Hindu Law books, p. 661. 

(9) Stokes* Hindu Law-books, pp. 669. 6^. 

(10) 1 M.H.O.B. 478. (11) 7 M.I.A. 18. 

(19) 18 M.I.A. 141. (13) 4 M.H.O.B. 934- 

(14) 1B. 97. (16) 2 A. 184. (16) 7 M. 407. 


987 



10 Mad. 337 


INDIAN DECISIONS, NEW SERIES 


DTol. 


and also on the ground that the person who claimed through the illegiti¬ 
mate son had treated the widow of the putative father’s brother as the 
sole representative of the family and had left her in possession for many 
years. 

The further arguments adduced on this appeal appear sufficiently for 
the purpose of this report from the judgment of the Court (CoLLINS, G.J., 
and MutTUSAMI Avyae, J.). 

JUDGMENT. 

The contest in this appeal has reference bo the right of succession to 
the zamindari of Kollenkondan in the district of Tinnevolly. It is conceded 
that it is an impartible estate capable of being enjoyed but by one 
member of the family owning it at a time The last male holder was 
one Eamasami Thirumalai Vandaya Tevar, who died on the 23rd 
September 1883, leaving him surviving the plaintiff (respondent), and the 
defendants (appellants), his widow and brother. As beWeen the appel¬ 
lants themselves there was no dispute, and the widow acknowledged 
[337] that the brother, who is in possession, is the lawful successor of her 
husband. It was further admitted for the respondent that, when the late 
zaraindar died, he left a daughter’s son among his survivors, and that that 
child, named Baggiam, has since died. As the plaintiff in ejectment the 
respondent had to make out a title superior to that of the widow and the 
brother, and he allege 1 that he was the eldest son of the late zamindarby 
his second wife, Angammal, and that the second appellant was a divided 
brother. The appellants denied that the respondent was the son of the late 
zamindar at all, and contended that the latter never married Angammal, 
that she was on the other hand married to one Subbaiya Servai, that the 
respondent was the issue of that marriage, and that the second appellant 
was an undivided brother. The Subordinate Judge found that Angammal 
was the concubine of the late zamindar, and that the respondent was 
but his illegitimate son. He also found that Angammal was not manded 
to Subbaiya Servai, and assuming, for the sake of argument, that they 
had been married as alleged, he observed that their conduct in relation 
to each other amounted to divorce according to the custom of the caste 
to which they belonged. He considered further that Exhibit D showed 
that the second appellant was a divided brother, and that it contained a 
clause, whereby he relinquished all his interest in the zamindari. Finally, 
ho was of opinion that, according to Hindu law, an illegitimate son was, 
among Sudras, a preferable heir, both to the widow and to the undivided 
brother, and, accordingly, he gave judgment for the respondent. Bach of 
the findings and the law laid down by the Subordinate Judge are impeached 
in appeal. It is also argued, for the respondent, that the grounds on which 
the Subordinate Judge refused credit to the evidence offered in proof of 

legitimacy are, by no means, satisfactory. 

As to the question whether the second appellant is a divided or an 
undivided brother of the late zamindar, we are unable to support the 
construction placed by the Subordinate Judge on Exhibit D, It is in these 
terms:— 

“ After the demise of our f ither, who was the zamindar of the said 
Kollaukondan, in the mon^■h of Audi of Andu 1030, you, the eldest son. 
became entitled as usual to the said zamin and the immoveable properties 
attached thereto; and, after keeping these apart, a division was already 
effected with regard to the remaining ancestral moveable properties, 
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viz,, jewels, vessels, cash, cattle and [338] grain, &c., in the presence 
of arbitrators. According to the succession among brothers, Thirumalai 
Yandaya Tevar and Subramania Tevar got a moiety ; yourself and myself 
divided equally the other moiety. For maintenance, you gave Olugu seed 
koUas 7 of nuojah and chains 7 of punjah. and Rs. 10-8-0 out of the 
fceerwah (collected) on palmyra trees ; you shall give the said Thirumalai 
Yandaya Tevar and Subramania Tevar Olugu seed kottas 12 of nunjab, 
chains 12 of punjah, and Rs. 10-8-0 out of the teerwah (collected) on 
palmyra. While thus holding enjoyment, I complained that no provision 
was made for the payment of my share in the value of the house, and an 
agreement was entered into this day in the presence of arbitrators as 
follows ’—According to the award passed by the arbitrators in respect of 

the expenses of the building of the said house, the amount agreed to by 

me is Rs. 700. I got this sum of Rs. 700 assigned to one Yembaian in 
satisfaction of his decree in Registration Suit No. 30 on the file of the 
Principal Sadr Amin’s Court of Tinnevelly, and as you have agreed to pay 
the same I shall have no claim in future either to the house, our 
ancestral propertv in which you are living, or to the moveable properties. 
There shall be connection only by relationship, but there shall be no 
pecuniary connection between us. 

“ To this effect this agreement was executed with my free will and 

consent.” , , ,, 

It seems to us to be clear that the zamm, and the immoveable proper¬ 
ties attached to it, were excluded from partition as property which, accord¬ 
ing to custom, devolved on the late zamindar as the eldest son, and that 
a division was effected between the brothers only in regard to other 
ancestral properties. The Subordinate Judge has apparently overlooked the 
rule of Hiodu Law that a brother may be divided in interest m regard to 
some property and at the same time a coparcener in regard to other 
property. He has laid stress, however, on the clause at the end of the 
document, viz., “I shall have no claim in future either to the bouse, our 
ancestral property in which you are living, or to the moveable properties , 
there shall be connection (hereafter between us) by relationship only, but 
there shall be no pecuniary transactions,” and concluded that it operated 
as a release of the right of succession now claimed by the second appel¬ 
lant. This conclusion is at variance with the well-known rule of inter¬ 
pretation that general words [339] like those before us are to be 
construed with reference to the object-matter of the instrument in which 
they occur, and that they are not to be extended to matters which were 
not in the contemplation of the parties. It is not denied that, at the 
date of this instrument, the late zamindar had a legitimate son by his 
wife Rakkammal, and that the right which since accrued on his death and 
that of the zamindar could not have then been in contemplation. Again, 
the instrument recited that all partible ancestral property, exclusive of the 
zamindari, which devolved solely on the eldest son. had been divided and 
that some land had been given for maintenance, bub that there had been a 
dispute in regard to the omission to provide a house for the brother. It 
then went on to set forth the arrangements made in settlement of that 
dispute according to the decision of certain arbitrators, and contained a 
clause which released specially all claim bo the house in which the zamin¬ 
dar was living and then contained the general words. In these circum¬ 
stances, those words can only be referred to the coparcener's right in 
partible property described m the instrument as adjusted by division or 
otherwise, but not to property expressly excluded as nob partible. The 
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conclusion we come to is that exhibit D neither imports division in regard 
to the zamindari which is the property in suit, nor operates as a release 
of the second appellant’s right of succession to it, if any. 

The next contention for each party is that the evidence adduce! by 
him or by them ought to have been accepted by the Subordinate Judge 
as trustworthy. Several witnesses called by the appellants deposed that 
Angammal married Subbaiya Servai and lived with him for upwards of 
10 or 15 years, that the respondent and his brothers and sisters were 
the children of that marriage, and that Angammal since separated from 
her liusband and lived with the late zamindar as his concubine for 
about 15 or 20 years. On the other hand, the respondent’s witnesses 
deposed that the zamindar married Angammal as his second wife 
about 30 years ago in the mode prescribed by the custom of the caste for 
a lawful marriage, that all her children ware born to him, and that they 
and she always live! under the protection of the zamindar as part of his 
family and in his house. Apart from this conflict of evidence, there are 
other difficulties in accepting the case for either party as true in its 
entirety. We agree with the Subordinate Judge that the oral evidence 
adduced by the appellants [340] is altogether worthless. Angammal’s 
alleged husband, Subbaiya Servai, deposed that, when he was a child of 
4 or 5 years of age, Augammal’s father and mother tied a tali (token of 
marriage) in his name; that Angammal had then attained maturity; that 
the late zamindar had kept her from that time; that the respondent was 
born to him, and that the witness was then 10 years old and had no sexual 
intercourse with Angammal at any time. He does not support the story 
told by the other witnesses, viz., that Angammal and himself lived 
together as husband and wife when the respondent and his brothers and 
sisters wore born. His story is also improbable in itself, first, because it 
was admittedly not usual among Maravars, of whom the late zamindar 
was one, to marry a girl who had attained her maturity to a child 4 or 5 
years old, and secondly, for the reason that his own parents and relations 
would have ordinarily considered as revolting the idea of marrying her to 
their child when it was known that she was to become the zamindar's 
mistress forthwith. Again, the story told by the witnesses appears to be 
questionable when it is considered in connection with the age of Angam¬ 
mal, with the number of children she has had, and in particular with the 
conduct of the late zamindar towards them, to which we shall refer 
presently. As to the oral evidence adduced by the respondent, 
the Subordinate Judge has accepted it so far as it is corroborated by the 
conduct of the parties concerned, and refused credit to it so far as it tends 
to show that there was a legal marriage between the late zamindar and 
Angammal, because it could not be reconciled with such conduct. In the 
deposition made by the late zamindar in November 1881 in Original Suit 
205 of 1881, he stated upon solemn affirmation : *' I did not marry Angam¬ 
mal. She is living in her own house ” (exhibit I). Again, in March 1873, 
he described Angammal and the respondent as ' my concubine and her 
son ” (exhibit 0). This document is an instrument of gift which states 
that six pangus of land were granted by the zamindar to the concubine 
and her son, the respondent, for “ maintenance," and that the patta was 
issued in the name of the latter. In the view that the respondent was 
regarded by him as his concubine’s son, the necessity for this grant is 
intelligible, but in the view that he was the legitimate son and heir to the 
zamindari, the provision was wnolly uncalled for. Moreover, in the instru¬ 
ment of mortgage which was executed by Angammal and the respondent in 
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March [341] 1873, the executants described themselves as “the daughter of 
Nagalyan Servai and her son, Subramania Servai ” (exhibit V). In a lease 
executed by the respondent and others in July 1880, the former styled 
himself as “ Subramania Tevar, son of Angammal, Maravar” (exhibit II). 
It appears from exhibit A that in August 1883 the respondent was 25 years 
of age according to the late zamitidar, and it is not unreasonable to account 
for his conduct in describing himself as the son of his mother by 
concluding that the contention that he was an illegitimate son is well- 
founded. It is also in evidence that the lands granted to the res¬ 
pondent for his maintenance and that of his mother are still in his 
possession. The first time when the zamindar said that the respondent 
was his “eldest son and heir’’ was in August 1883. when he addressed 
the petition, exhibit A, to the Collector during his last illness, and 
in December next the respondent described himself as the son of the 
late zamindar. It is also true that in March 1883 the late zamindar 
referred to the respondent as his son in exhibit B. In connection with this 
change in the zamindar’s conduct, it is suggested that the legitimate son he 
had by his wife. Rakkammal, died before the zamindar about January 
1883, and that, when he was suffering from an attack of paralysis and 
enfeebled by protracted illness, Angammal gained ascendency over him 
and prevailed on him to favour her son, the respoodent. It is also suggest¬ 
ed for the appellants that from 1869 the second appellant protested against 
hia brother bringing Angammal into the palace, and denounced his connec¬ 
tion with her as immoral, and therefore the late zamindar was 
inimical to him. The plaint stated that by Rakkammal, the first appel¬ 
lant's co-wife, the late zamindar had a male child named Muthusami, 
and that both the mother and the child died, the former about 14 years 
and the latter about a year before suit. Exhibits E, III and IV show 
that from 1871 there was enmity between the late zamindar and his 
brother. In this state of mind, enfeebled as it was by protracted illness 
and affliction and influenced by the respondent and his mother, it 
was not unnatural that the late zamindar should have desired that his 
illegitimate son should succeed him in preference to his brother who was 
obnoxious to him. On the other hand, it was suggested for the respondent 
that, so long as Rakkammal lived, she had an ascendency over the 
zamindar and contrived to induce him to treat Angammal and her chil¬ 
dren with injustice, and that it was after her death .the zamindar became 
[342] inclined to do them justice. We are unable to accept this sugges¬ 
tion for several reasons. There is no evidence to indicate that the late 
zamindar ever treated them with injustice, and the provision made by him 
for them shows that, on the contrary, be treated them with kindness. 
Again, Rakkammal died, accorJing to the plaint, in 1870, or 14 years 
before suit, and most of the documents in which Angammal was described 
as a concubine are subsequent to 1870. lb was urged that exhibits III 
and IV are no legal evidence against the respondent, inasmuch as the 
second appellant did not ofi’er himself as a witness and swear to the truth 
of their contents. Their contents are certainly no evidence, but they are 
evidence however to the extent that the second appellanbmade acomplainb 

as mentioned therein in 1871. The conduct of the late zamindar, of the 
respondent and of his mother, prior to the death of Muthusami, Rakkam- 
mal’s SOD, is nob consistent with a belief on their part that Angammal 
was the late zamindar’s wife or that the respondent was his legitimate 
son. It is conceded that Nagaiya Servai was a watchman on the estate 
of the late zamindar, and it is not probable that the latter would have 
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married bis watchman’s daughter. But it was said by the learned counsel 
for the respondent that several of his witnesses were the relations of 
the late zamindar, and that some were men of great respectability. 
Of the witnesses who deposed that they saw Angammal married to the 
late zamindar, the second witness, K-aruppan Servai, is Angammal’s 
paternal uncle, and he is engaged in litigation with the second appellant. 
The fourth witness, Pichali Servai, is the father of Angammal’s cousin. 
At all events, tliese two witnesses are in a position to be biassed in res¬ 
pondent’s favour. The first witness, Ponnappa Tevan, stated that he was 
the late zamindar’s aunt's son ; the fifth and sixth witnesses deposed that 
they were his sons-in-iaw, and the third and eighth witnesses deposed that 
they were his ngeuts. In a suit like this, in which the rival claimants are 
connected witli the late zamindar. relations offen ordinarily take one side 
or the other according to their predilection or prejudice, and it is unsafe to 
place implicit reliance on them unle^is thoir evidence is supp u'ted, at least 
not contradicted, by the conduct of the parties concerned and of the last 
holder of the estate. As to the nintli witness, who is the sub-divisional 
zamindar of Ramnad, he no doubt believed that the resoondent was 
the late zamindar’s son, buc he was not in a position to have known 
whether he was lecitimate or illegitimate. We see no sufificient 
[343] reason to d >ubt that the Subordinate Tudge has properly held 
that the respondent was only the illegitim-ite son of the late zamindar. 

The next question arisinc for decision is, whether the illegitimate son 
of a Sudra is heir to his impartible estate in preference to his undivided 
brother or widow, daughter or daughter’s son. The Subordinate Judge 
considers that be is, but in this opinion we are unable to concur. Accord¬ 
ing to the decisions of a Division Bench of this Court in Krishnayyan v. 
Muttusami (l) and in Ronoji v. Kandoji (2), an illegitimate son is nob a 
coparcener with his father’s undivided brother or with the sons of such 
brother, and can neither inherit to them nor demand from them a partition 
of ancestral property. In both those cases, it was not doubted that the 
illegitimate son inherits the separata estate of bis putative father on failure 
of aleeitimabe son, son's son, son’s grandson, widow, daughter and 
daughter’s son. Nor was it doubted that he is a co-sharer in such separate 
property with his legitimate brother and a co-heir with his father’s 
widow, daughter or daughter’s son. There is considerable authority, 
as observed by the Subordinate Judge, in support of those propositions 
of law, but the question which was considered in those cases was 
whether to any and what extent the coparcenary law modified the 
special rule laid down in regard to illegitimate children among Sudras 
in Section XII, Chap. I of the Mitaksbara. It is clear that the text 
of Yagnyavalcya and the comments upon it in Section XII, Chap. I» 
refer to the "estate of a separated householder. As observed in the 
case of Banoji v. Kandoji (2) there is no special provision on the subject, 
and the Courts of .Tustice have to find a rule of decision by analogy- 
For this purpose, the illegitimate son may be compared, as to his position 
in the family, first, with a legitimate son with whom he participates for 
half a share, secondly, with a daughter and a daughter’s son with whom 
he takes an equal share, thirdly, with an adopted son who, in competition 
with a legitimate SOD, takes but an inferior share, and fourthly, with the 
father’s coparcener. Again, in coming to a decision, his legal status under 
the special rule of Yagnyavalcya may be considered in connection with 

U) 7 M. 407. (2) 8 M. 657. 
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his ordinary status among all classes of Hindus, and with the legal basis 
on which the right conceded to him originally rested and still rests. 

[844] As compared with the legitimate son, it will not be disputed 
that the analogy fails in several material points—(1), a legitimate brother 
takes an equal share in the father’s separate estate, whilst an illegitimate 
brother participates but for half a share; (2i. the kinship of an “Aurasa” 
extends to the entire joint Hindu family, whereas that oi an illegitimate 
son is confined to his father and motherand their branch of a joint family; 
(3), the former has a concurrent and co-ordinate right in ancestral pro¬ 
perty from the lime of his birth with his father and father’s coparceners, 
whereas the latter can only take a share at his father’s pleasure, and the 
father cannot, before pariition, give co-parcenary property of his own 
authority and otherwise than with the consent of his co-parceners; (4), 
the legitimate son excludes the daughter and the daughter’s son, whereas 
the illegitimate sou is an equal sharer with them. The only points in 
which the analogy apparently holds good are in regard to sonship and to 
his being a co-snarer with the legitimate son in his father’s separata 
estate. As to the sonship, it is imperfect for want of legitimacy which 
implies a legal marriage. The nature of the inequality created by this 
imperfection is indicated by the author of the Dayabhaga in chap. IX, 
Section 31, wherein he exolains the ground on which Yagnyavalcya con¬ 
siders the illegitimate son to be equal to the daughter’s son, and observes 
that the one, ihough born of a-n unmarried woman, is the son of the owner, 
and the other, though sprung from a married woman, is only a daughter’s 
son. Thus, the absence of legal marriage between the father and the 
mother is considered to produce the same effect as severance from the 
co-parcenary family by rt-ason of sex. As to his poucion as ihe partaker 
of a porbioD of the father’s estate with the legitimate sod, it was usual, 
even at the time of the Mitakshara, to allocate portions of the estate in 
lieu of maintenance for daughters and mothers, Therefore, there can be 
no doubt that in the case of a competition between a legitimate son and 
an illegitimate son, the former must be accepted as a preferable heir to an 
impartible estate. 

As compared with a daughter’s son, the position of the illegitimate 
son is that of an equal sharer and a member of the family of the maternal 
grandfather, and whether he ought to be accepted as a preferable heir to 
an impartible estate must be determined with reference to other considera¬ 
tions. 

As compared with the adopted son, the illegitimate son’s position is 
certainly inferior. The adopted son has a co-ordinate [345] ioterest, 
with his father io ancestral property. He can claim partition from his 
father. He represents his father as against the father's co-parceners. He 
excludes the widow, the daughter and the daughter’s son. In ancient law, 
he was one of the twelve descriptions of sons, whereas the illegitimate son, as 
the son of a female slave, had no place among them—see Mit. chap. 1, 
Section XI. If the adopted eon takes a smaller share in competition 
with the legitimate son, it is because he is a mere substitute provided by 
a fiction of law, whilst in the case of the “Aurasa” there is actual blood 
relationship consecrated by legal marriage. In default of a legitimate son, 
the fiction operated as a special rule of law to give the adopted son the 
same status in the family as against every one of its members. On the 
other band, save as to taking an inferior share, there is no analogy between 
him and the illegitimate son. 

Again, as compared with the father’s co-paroener, the analogy equally 
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fails. The father’s coparcener has the same rights as the father had in 
ancestral estate and the former was not hound to consent to the gift by the 
latter of any part of the ancestral estate to the illegitimate son. It was 
pointed oat in tlie case of Banoji v. Kandoji (1) that the ancestral property 
descending through the father to the legitimate son may well be subjected 
to the individual obligations of the father .whilst his own coparceners may 
stand on a different footing. As compared with the illegitimate son in the 
higher classes, it is clear that the illegitimate son of a Sudra is always 
entitled to maintenance as a member of his father’s family by reason of 
his sonship though through an unmarried woman. Yagtiyavaleya’s text 
purported to provide a special rule applicable to Sudras as an exception to 
the general rule, but the rule has reference to the estate of a separated 
hou=eholdpr. The special rule was therefore considered in Banoji v. Kandoji 
fl) to allocate a portion of the property of a separated father in lieu of 
maintenance, and it was held that in cases which did not fall under the 
special text the general rule must prevail. 

Having regard to the basis on which the right of the illegitimate son 
rests, this view does not seem improbable. It was explained in Krishnay- 
yan v. Muttusami (2) that an illegitimate son was originally in the 
position of a slave’s son. It was pointed out what the precise position of 
a continuous concubine was among the fifteen descriptions of slaves 
enumerated by Narada, and how, [346] under a text of Catyayana, the 
begetting ofa sonon afemale slave first created an obligation to enfranchise 
the mother and her son, and eventually passed into a manumission 
by operation of law owing to the importance attached in early times to 
a son however begotten. Though relationship as son removed the taint 
of being born of a slave, still the position of the illegitimate son in the 
joint family, until slavery was abolished by Act V of 1843, was that of 
a freedman, and in that sense inferior to that of the other members. 

We do not therefore see reason to overrule those decisions; and 
following them, we must hold that the father’s undivided brother is a 
preferable heir to his illegitimate son who ranks as a co-heir with the 
father’s daughter and daughter’s son, both of whom are excluded by the 
father’s co-parcener. In Kulanthai Natchearv. Baynamani (mde Judgment 
in Reaular Appeal No. 86 of 1865), it was held by the High Court that 
even the widow would exclude the illegitimate son. Having regard to the 
fact that relationship based on a legal marriage is a ground of preference, 
and that originally the emancipated slave and her son, though free after 
the birth of the son, would have ordinarily held an inferior position to that 
of the regular members of the family, we consider that the illegitimate son 
was properly postponed to the widow. Our attention was drawn at the 
hearing of the appeal to two cases, viz., Sadu v. Baiza (3) and Jogendro 
Bhuputi V. Nittyanund Man Singh (4). They may, however, be distin¬ 
guished from the case before us on the ground that there was no competi¬ 
tion in those cases between the illegitimate son and the father’s undivided 
brother. Nor was the ruling of this Court on the subject before the learn¬ 
ed Judges who decided those cases. With all deference to them, we do 
not see our way to adopting the view that the case of an adopted son is 
analogous to that of an illegitimate son. Following the decisions of this 
Court, we reverse the decree of the Subordinate Judge and dismiss the res¬ 
pondent’s suit with costs, on the ground that he cannot exclude his father s 
co-parcener or widow from succession to the impartible estate in dispute* 

(1) 8 M. 657. (3) 7 M. 407. (3J 4 B, 37. (4) H 0. 702. 
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[347] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice and 

Mr. Justice Muttusami Ayyar. 

AndI and others (Dzfendants), Appellants v. Thatha AND OTHERS 
{Plaintiffs), Respondents.^ [4th aal 6th April, 1837.] 
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Civil Procedure Code, Section Declaration ^of title to continue to enjoy separate 
possession, of land —Suii for partition. 

The pUintigs having obtained a dec! »rUioo of title to continue to enjoy sepa¬ 
rate possession of certain lands su-^d the former defendants again for partition of 
the same lands : 

Held, that tbe suit wiS unnecessary and should be dismissed. 

Per cur. The claim and the remedv mentioned io Section 43 of the Code of 
Civil Procedure, have reference to the cause of action litigated in the previous 
suit. 


[R , 12 M. 235 {2861.3 

Second apoeal against the decrea of-I. W. Reid, District Judge of 
Coimbatore, in Appeal Suit No. 86 of 1835, modifying the decree of W. 
E. T, Clarke, Subordina'ie Judge, Nilgiris, in Originii Suit No. 45 of 
1884. 

This wa^ a suit for partition or the plaintiffs’ share in certain 
specified lands and for damages. In 1875, the present defendants sued 
to eject the plaintiffs from specific oorbions the lands now in question, 
but the suit was dismissed. Subseoueutly, in 1882, the present plaintiffs 
instituted a suit with regard to the same laud against the present defend¬ 
ants and obtained a decree declaring that they were entitled to the 
specific portion in their possession which were described by them, the 
Court holding that the actual area in their enjoyment and its proportion 
bo the entire area were not matters to be adjudicated on in that suit. The 
present suit was brought for partition of the lands, and for damages 
for obstruction to their title; and the plaint alleged that the defend¬ 
ants had been requested by the plaintiffs but had refused to divide 
the lands according to the shares decreed in their favour in the suit of 
1862. 

VThe Subordinate Judge passe! a decree in favour of the plaintiffs, 
but tbe District Judge modified it on appeal and passed a [348] decree 
that the defendants have partitioned off to them the part corres¬ 
ponding to the parts marked in Mr. Fraser’s plan in burnt sienna 
(as to which it was in evidence that tbe plaintiffs had been long in posses¬ 
sion], and that the suit for damages be dismissed.” 

The defendants nreferred this second appeal. 

Mr. for appellants argued that no cause of action was 

disclosed, and that in any case the suit was barred by Section 43 of the 
Code Civil Procedure ; tbe plaintiffs obtained substantially no relief be¬ 
yond what they had obtained in the previous suit, and no obstruction 
had been offerel to their demarcating t^e area in their possession. 

Mr Grant for respondents argued that the plaintiffs had not in fact 
gained any relief from the former suit; and further objected that the 
decree for damages should have been allowed to stand. 


* Second Appeal No. 872 of 1686, 
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The further arguments adduced on this second appeal appear suffi¬ 
ciently for the purpose of this report from the judgment of the Court 
(Collins, O.J., and Muttusami Atyar, J.) 

judgment. 

The parties to this second appeal are Badagas, on the Nilgiri hills, and 
it arises out of a suit for partition instituted by the respondents against the 
appellants. The plaint prayed for partition of the plaintiffs’ 5. 2. and 3, 
equal shares in the plaint lands known as Ekkadahalli, Sarvahalli, and 
Annahalli, and for damages to the extent of Ks. 100._ This litigation was 
commenced in continuation of two nrevioas suits, Original Suits, No. 53 
of 1875 and No. 82 of 1882. The first-meutioned suit was brought by the 
appellants to eject the respondents from specific portioos of the three fields 
named above on the ground that they were demarcated as included m the 
patta standing in the names of the former, and that the latter dispossess¬ 
ed them otherwise than in due course of law about eleven months previous 
to that suit. The Judicial Commissioner found that there was no dis¬ 
possession as alleged, that the land in dispute had been in the respondents 
possession for many years previous to the institution of that suit, that the 

appellants had no title, and that the respondents’pedigree (which went 

to show that there were co-sharers with the appellants) was supported by 
reliable evidence. Upon these findings, the High Court upheld the decree 
of the Court of first instance which dismissed ihar suit with costs. It will 
be observed that the land then in litigation consisted of specific portions 
of the [ 349 ] three fields. The respondents then instituted Original Suit No. 
82 of 1882 tohave it declared that they were entitled to separate enjoyment 
of 5, 2, and 3 shares in the three fields, and stated that they had been for 
many 'years in exclusive possession of 3*45 acres which they said 
represented those shares. The Court of first instance made a declaration 
accordingly, adding that such separate possession and enjoyment might 
be ascertained in execution proceedings. The District Court considered 
in appeal that that suit was in the nature of a suit for the partition 
of the respondents’ shares. But on second appeal, the'High Court 
held that it was only a suit for a declaratory decree and in that yieW 
cancelled the direction contained in the decree of the District Court that the 
exact area of the portions in the respondents’ possession be ascertained m 
execution, and passed an amended decree, declaring that the respondents 
were entitled to the specific portions in their possession which were 
aescribed by them to be 3’45 acres and to represent their 5, 2. and 3 sNres 
in the three fields named in the plaint. In its judgment, the Higfi 
Court observed that “ this was not a suit for partition, but was a suii> 
for a declaration that the land in the respondents’ possession has been 
enjoyed by them for many years in right of inheritance, and that they are 
entitled to enjoy it in such right by prescriptive title, whatever may be its 

area.wbatever may be its proportion to the entire area.” 
ed that the grounds of decision were that the suit was one for a declaratory 
decree, and that the declaration to which the respondents were entitled wa 
of title bo continue in enjoyment in right of inheritance by r^son 0 
prescriptive title which they had acquired, and that the actual area m 
their enjovment and its proportion to the entire area were nob matwrs 
to be adjudicated upon in that suit. Thereupon the present suit w 

instituted. The plaint prayed for a partition of the J 

and 3 equal shares in the three fields mentioned above and for declarat 
of the areas of the said shares in the said three pieces of land and fo 
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Rs. 100, damages for obstrucbion to their title aod to oartition, and for the 
^josts of the suit. The Subordinate Judge decreed the claim with costs, 
but on apoeal the D'sbrict Judge set aside the decre a of the Subordinate 
Judge, so far as it awarded damages, and directed the appellants to pay 
the resp'>ndents’ costs on the relief awarded and the respondents to pay 
the appellants their costs on the amount of damages. [350] Both parties 
object to this decree. It is argued for the appellants that the plaint 
discloses no cause of action and it is alleged for the respondents that 
damages should have been decreed. 

The ground of action mentioned in paragraoh 8 of the plaint is that 
the defendants have been requested by the uliinbitfs to divide the lands 
according to the shares decived in their favour but that the defendants 
have refused to do so. The contention, therefore, that the plaint dis¬ 
closes no cause of action cannot be supported- The right asserted is an 
incident of an alleged conarcenary, and it was not adjudicated upon in 
any previous suit. If there were a subsisting conarcenary in regard to 
the lands mentioned in the plaint and if the respondents were entitled to 
the shares speciBed by them, they would be entitled to a decree for 
partition. As to the objection that the suit is barred by Section 43 of 
the Code of Civil Procedure, it must be observed that the cause of action 
disclosed by the plaint is distinct from the cause of action in the Suit of 
1882, and that it has been held that the claim and the remedy mentioned 
in Section 43 have reference to the causa of action litigated in the previous 
suit, Patkunia v, Ayissa (l). 

As to the merits, the Judge observes that the claim to half shares in 
the three fields in disouf-e must be taken as made in ignorance. The 
averment in the ulaint that certain shares were decreed to the resoondents 
in the suit of 1832 is opoo^^d to the judgment of the High Court in that 
suit pnnounced on Second Aopeal which declared that the area then 
mentioned and the shares which it was said to renresent were mere 
matters of description; the Judge therefore properly disallowed the claim 
to any excess area which was not alrea^ly in their possession. Nor is the 
decree of the Judge open to objection, so far as it directs that the plaintiffs 
have partitioned off to them the oortions corresponding to the parts 
marked in Mr. Fraser’s plan in burnt sienna. It simoly aac'^rtains the 
precise area and the position of the land already in the respondents’ pos¬ 
session in right of inheritance by prescriptive enjoyment, and thereby avoids 
future libigation on the ground that the area and the site were not defined 
by the final decree in the suit of 1882. It is contended, however, that 
the respondents obtained substantially no further relief bevond what 
thev had in the previous suit and that no obstruction was offered to their 
[331] demarcating the area in their possession and defining it. The 
Counsel for the respondents is unable to meet this objection. We must, 
therefore, hold that this litigation was practically unnecessary. On this 
ground we decree that the respondents do bear their own costs and pay the 
apnellants’ costs throughoiit,and. with this modification, con6rm the decree 
of the Lower Appellate Court. As to the memorandum of objections, it 
must be dismissed. The damages claimed were in the nature of a fine 
claimed for vexatious litigation, and the Judge was right in holding 
that such claim must be disallowed. 
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APPELLATE CIVIL. 

Before Sir Arthir J. H. Collins, Kt., Chief Justice, and Mr. Justice 

Muttusami Ayyar. 

Lakshmana and another {Defendants), Appellants v. Ramachandra 

(Plaintiff), Bespondentf' 

[14th February, and 19th April, 1887.] 

LawUord and tenant- Forfeiture- Planting a mango tape on dry bind. 

In the absence of local custom, tenants are not entitled to convert land under 
cultivation into a mango prove. Tenants from year to year are not at liberty to 
ch.tnge the usuiti cuuise ol husoandry without tut consent of the lai.dlord. 

[D .'.i'i M. 39.(45) ] 

Second appeal agains-fc the decree of J. Kelsall, District Judge of 
Vizagapatam, in A| peal Suit No. 259 of 1885, reversing the decree of 
V. A. Narasimha, District Munsif of Farvatipur, in Original Suit No. 5 of 
1884. 

This was a suit to eject the defendants from certain lands of which 
they were tenants Irom year to year, on the ground that they had commit¬ 
ted waste by planting mango trees on some dry land which formed part of 
their bolding. 

The District Munsif dismissed the suit. His decree was reversed, on 
appeal by the District Judge, who observed :—“The land is dry land, but 
the plaintiff hopes at some future time to convert it into wet. Whether 
it Will be practicable for him to do so is beside the question. He leased 
the land to defendants for cultivation and [352] has a right to be protected 
against the defendants so dealing with the land as to unfit it for cultiva¬ 
tion DOW and for the future.” 

The decree of the District Court directed the defendants to remove 
the young trees planted, and generally before the end of the current fasli tn 
restore the land to the condition in which it was when leased to them, and 
“ in default of their so doing I direct that from that date they be ejected 
from the land.” 

The defendants preferred this second appeal. 

Mr. Michell, for uppellanta. 

Planting mango trees is not waste ; and in any case since it was only 
on the dry land that the mango tiees were planted, the forfeiture wa9 
incurred, if at ali, only in respectof the dry land which bears a distinct 
and separate rent from that paid in respect of the wet land. 

The Acting Advocate-General (Hon. J. H. Spyring Branson) for the 
respondent cited R/io/ai v. Ihe Rajah of Bansi \l). 

The further arguments adduced on this second appeal appear suffi¬ 
ciently for the purpose of this report from the judgment of the Court 

(Collins, C.J., ana Muttusami Aiyyar, J.) 

JUDGMENT. 

The respondent is renter of the zamindari of Merangi under the 
management of the Court of Wards, and the appellants areraiyatson that 

estate. Their holding consists partly of wet and partly of dry land 

_ 

* Second Appeal No. 547 of 1886' 

(1) 4 A. 174. 
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assessed ab Rs. 83-11-6 and Rs. 10, respectively. In September, 1883, 
they planted a mango tope on a portion ot the dry land which was usually 
cultivated with a dry crop and thereby rendered it unfit for dry cultivation. 
Thereupon the renter sued to eject them, and the contest was whether 
they were liable to be ejected on the ground that they planted the mango 
tope otherwise than with the permission of their landlord. It is found by 
the Judge that they were only tenants from year to year, that the land 
converted into mango garden would, if under dry cultivation, ordinarily 
yield an eight-anna crop, and that there was no special custom in the vil¬ 
lage in justification of tfteir acts. He came to tlje conclusion that the appel¬ 
lants were not at liberty so to deal with the land as to render it unfit for 
ouUivatioQ now and for the future, and directed them to remove the young 
trees planted, fill up the pits dug and generally before the end of the fasli to 
restore the land to the condition in which it was when it was [353] leased 
to them, and in default of their doing so. decrei’d their ejectment. From this 
decree the renter has preferred no second appeal and it is not necessary to 
consider whether the decree is right in ordering a conditional ejectment. 
To that extent the decree is in the .appellant’s favor, and we are not pre¬ 
pared to attach vveight to the contention that the Judge had no power to 
grant nrospiotive relief, nor do we consider that in the absence of a local 
custom, tenan'^s are entitled to eouverb the land under cultivation into a 
mango grove without the consent of their landlord and thereby change 
the nature of the property. As tenants from year to year, the appellants 
were under the obligation to restore the land in the condition in which it 
was when it was leased to them, and they were not at liberty to change 
the usual course of husbandry except with the consent of their landlord. 
Having regard to the form in which the decree is made, we do not consi¬ 
der them to he entitled to notice after committing waste. Tne decision 
of the Judge is right, and we dismiss this second appeal with costs. Bub 
in view to giving the appellants sufficient I irne to comply with the direction 
contained in the decree, we order that the current fasli mentioned in the 
decree of the Lower Appellate Court be taken to he the fasli current at 
the date of this decree. 
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APPELLATE CRIMIN.4L. 

Before Sir Arthur J H. Collins, Kt., Chief Justice, and 

Mr Justice Parker. 

Queen-Empress v. Jogayya.'^ [8th July, 1887.] 

Penal Code—Act XLVof 1S60, Section 504 —Intent to ijrovoke a breach of the peace. 

A abused B to stn extent as to reduce B to 4 state of abject terr<'>r: 

Held, thdk'- A bavioc; ((ivea t3 B su to prwouation would under ordinary 
Q'r iuiudtaciues bive cau-ed a Dre\ob ot tae wa. guilty of an oSenoes under 

StioMon 504 of the Penal Code. 

CR.. U.B.E. (1892-1896) 290 f291) Cr. ; 1 Weir 621; (022).] 

This case was reported for the orders of the High Court under [364] 
Section 438 of the Coile of Criminal Procedure, by J. Thomson, Acting 
Sessions Judge of Ganjam. 


* Criminal Revieion Case No. 102 of 1867. 
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1887 The accused was convicbed by the Second-class Magistrate of Ghica- 

JULY 8. cole, under Section 504 of the Penal Code. He appealed to the Principal 

-- Assistant Magistrate of Ganjam, who acquitted bim, observing that the 

Appel- complainant had been reduced to a state of abject terror by the abusive 
LATE language of the accused, whose insults were accordingly unlikely to cause 
Criminal. to break the public peace or commit any other offence. 

- The Sessions Judge submitted the case with the observation that, in 

10 M- 333= order to substantiate a charge under Section 504 of the Penal Code, it 
1 Weir 620. ^a,s not in his opinion necessary that the “provocation given" should 

have been accepted by the other party. 

Counsel were not instructed. 

The Court ('CoLLINS, G. J. and PARKER, J.) made the following 

ORDER. 

The accused was convicted of intentionally insulting and thereby 
giving provocation to the complainant, with the intention, or knowing 
it to be likely, that such provocation would cause the complainant to 
break the public peace. 

On appeal, this judgment was reversed on the ground that the com¬ 
plainant was in such an abject state of terror that it was impossible to 
suppose the provocation was likely to cause him to break the public peace. 

We agree with the Sessions Judge that the law makes punishable the 
insulting provocation which, under ordinary circumstances, would cause ft 
breach of the peace to be committed, and that the offender is not protected 
from the consequences of bis acts because the person insulted became too 
terrihed to accept the provocation in the manner intended. 

We set aside the acquittal and direct that the appeal be reheard. 

10 M. 353. 

[355] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Parker. 

SUBRAMANYAN {Defendant A^o. 1), Appellant u. Kali and others 

(Plaintiffs and Defendant No. 2), Respondents.*^ 

[27th January, and 12th July, 1887.] 

Malabar Law —Suit agaitist Karnavan and senior female member of a tarwad— Evidence 
of intention to sue defendants a.9 representatives of the iarwad. 

The karnavan an-i sen*or female member of a Malabar tar^ad executed a hypo- 
thecation boad. on which a suit was brought against them asking for the sale of 
the tarwad property. The defendants had represented the tarwad in other suits, 
but were notin this case expressly sued in representative capacity. The plaintifl 
obtained a decree: 

Held, that the decree was binding on the tarwad. 

Second appeal against the decree of H.M. Winterbotham, Acting 
District Judge of South Malabar, in Appeal Suit No. 977 of 1835, modify¬ 
ing the decree of P. Govinda Menon, District Munsif of Obowghat in 
Original Suit No. 336 of 1885. 

The plaintiffs, who are members of a Malabar tarwad, sued to set 
aside the sale of certain land in execution of a mortgage decree obtained 
in Orig inal Suit No. 460 of 1881 by defendant No. 1 against defendants 

* Second Appeal Ko. 499 of 1686. 
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Nos 2 and 3, being respectively karnavan and the senior female member 
of the plaintiff's tarwad. It was admitted that the land sold was the 
property of the plaintiff’s tarwad. But it was denied by the plaintiffs 
that the decree in question had been obtained against the nroper 
representatives of the tarwad as such, so as to bind the junior members. 

Defendant No. 2 did not appear. 

The District Munsif dismissed the suit, but his decree was so far* as 
concerned the property involved in this second appeal, reversed by the 
District Judge on the ground that the decree in question had not been 
passed against the defendant as representing the tarwad. 

Defendant No. 1 preferred this second appeal. 

Sankaraii Nayar, for appellant, cited Kannacki v.Narayana (I.L.R., 
8 Mad., 491), and relied on evidence, showing that [356] defendants 
Nos. 2 and 3, who had executed the mortgage sued on in Original Suit 
No. 460 of 1881, had generally represented the tarwad in suits. 

Gopala Nayar, for respondents, argued that the mortgage-decree was 
not passed against the judgment-debtors in any representative capacity. 

The Court (MuttusaMI Ayyar and PARKER, JJ.) made the follow¬ 
ing 
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ORDER. 

“ It appears from the decree in Original Suit No. 460 of 1881 that 
the plaint prayeti for the sale of tarwad property. This is evidence of an 
intention on the part of the appellant to sue the defendants in that case 
as representatives of the tarwad. In Kannacki v. Narayana (1) there was 
only a decree for rent against two members of the tarwad. Nor did it 
appear from the proceedings in that suit that the plaintiffs sought to obtain 
more than a personal decree. Though defendants Nos. 2 and 3 in the case 
before us joined in the execution of the hypothecation bond on which 
Original Suit No. 460 of 1881 was brought, it does not necessarily imply 
that they were not intended to be sued in their representative capacity. 
It is true that the decree is not in terms against the reoresentatives of the 
tarwad, bub the proceedings show that the appellant intended to bold the 
tarwad responsible for the debt through its karnavan and the senior 
female. 

“Weshall therefore ask the Judge to return a boding on the second 
issue, VIZ., whether the decree debt in Original Suit No. 460 of 1881 was 
contracted for purposes binding on the tarwad.” 

The issue having been found in the affirmative, the Court on rehearing 
this second appeal set aside the decree of the District Judge so far as it 
reversed that of District Munsif which was accordingly restored. 


U UI—126 


(I) 8 M. 484 (491). 
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[357] APPELLATE CIVIL. 

Before Ur. Justice Muttusami Aijijar and Mr. Justice Parker. 


Achuta {Plaintiff)^ u. MammaVU AND NINE OTHERS 

{Defendants), Respondents^ [20i.h December, 1886, and 

21st April, 1887.] 

Civil I^rocedure Code, Sections 335, %'2Z—I-iivntntion Act—'Act ICV of 1877, //, 

Article Xi—Orderd isalloiving claim in execution proceedings---Review of judg^ 
nient^Ualabnr law—Personal decree against kamax'an. 

Where a review of judgmeot. was applied for oii the ground of the sabdetiueat 
publication of the report of a High Courtdecision on a point of law which arose 
in the case bat which had not been urged at the previous heating, it was con¬ 
sidered that the applicant was not to bli-me for his omission to bring the deci¬ 
sion to the notice of the Court at the 6rst hearing, and the application for review 
of judgment was granted. 

A sued for possession of certain shops belonging to a Malabar tarwadf 
which had been attached in execution of a personal decree passed against a 
karoavan in a suit on a private debt. In the execution proceedings, an objection 
petition was put in stating that the shops were sridbtnam and was rejected ; and 
the order of rejection was not appealed against foe one year. Respondents Nos, 

1 to 4, the husbands of the persons who put in the objection petition, 
possession and were now sued for possession. The plaintiff was assignee of the 
purchaser at the execution sale : 

Held, that upon the facts found the plaintiS acquired nothing under the Court 
sale. , 

Per Cur. An order rejecting a claim petition under Section 335 of the Civil 
Procedure Code, not being appealed against within one year, acquires the force ot 
a decree. VelaytUhan v. Lahsmana^ I.L.R., 8 Mad. 506, followed. 

[P., 9 M.L.J. 131 (133); R., 11 C.P.L.R- 41 (43); U-B.R. Civil (1892—1896) at p, 164.] 

Second appeal against the decree of K Kunjan Menon, Subordinate 
Judge of North Malabar, in Appeal Suit No. 342 of 1884, reversing the 
decree oi B. D'Rozario, Acting Distriet Munsif of Canoanore, in Original 
Suit No. 462 oi 1883. 

This was a suit for possession of five shops, together with arrears 
of rent. 

In Original Suit No. 473 of 1876 on the file of the District Munsif 
of Canoanore, the present plaintiff obtained, on 20th October 1880, » 
personal decree against Puckroo Cutty, in execution of which he attach¬ 
ed the shops in question, being the property of the Ayamandagatn 
tarwad of which the judgment-debtor was karoavan. Objections were 
made lo the attachment by the wives [358] of defendants Nos. 1 
to 5 on the ground that the shops had been given away as sridha- 
nam (Exhibit L), but the objections were disallowed and the shops wero 
sold iu execution of the decree to Anantha Kamati, whose interest was 
afterwards assigned to the uresent olaintiff, possassiou not haying been 
given under the execution sale. Defendants Nos. 6 to 10 were in posses 

sion as tenants of defendants Nos. 1 to 5. * tu n ,1 a 

The order rejecting the claim petition under Section 335 of the Lo 
of Civil Preendure, Act VIII of 1859 (re-enacted in Section 335 of the Lode 
of Civil Procedure of 1882) which was filed in this suit as Exhibit L, was 
not appealed against within the period of a year. 


* Second Appeal No. 506 of 1685. 
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Tbe District Munsif decreed in favour of the plainti£f, hut his decree 
me reversed by the Subordinate Judge on the ground that the decree in 
the previous suit was not passed against Fuckroo Cutty as kaniavan, and 
that the decree debt was not a tarwad debt. 

The plaintiff preferred tliis second appeal which came on for hearing 
before Hutchins and Parker, JJ., on 21st October 1885 and was dismissed 
on the ground that the appellant claimed under a merely personal decree. 

The appellant filed on the L7th December 1885 a petition for review 
of the judgment of Hutchins and Parker, JJ., on the ground that the cafe 
was governed by the decision of the High Court in VelayiUhan v. 
Laksjnana, LL.R., 8 Mad., 506, of which the report had nob been published 
until a month after the hearing of the aecoud appeal. Ttie review pe tition 
was admitted by Parker, J., on 6bh March 1886 and now came on for 
bearing before Mutbusami Ayyar and Parker, JJ.. Hutchins, J., having 
meanwhile resigned. 

Mr. Wedderburn and Srinioana Ran, for appellant. 

The order rejecting the claim petition {Exhibit L) not Iviving been 
appealed against within a year acquired the iorce of a doeree under the 
ruling of the High Court in Velayuthan v. Laksmana, I.L.R., 8 Mad., 506, 
The then petitioners would accordingly be estopped from denying tl>6 title 
of tbe execution purchaser, and the respondents who claimed through 
them are subject to the same estoppel. 

K. Brown and Sankara il/cnon, for respondents, objecled that 
the subsequent publication of a decision by the High Court was not a sufii- 
cient reason for granting a review of judgment and [359] cited Jonmenjoy 
Mnllick V. Dast>monetj Dassee (I. L. R., 8 Cal., 700), but this ohjeotion 
was overruled. 

The further arguments adduced on this second appeal appear suffi¬ 
ciently for the purpose of this report from the judgment of tne Court 
(Muti'usami Ayyar and Parker, JJ.) 

JUDGMENT. 

The property in dispute in this case consists of five rooms, which are 
used as shops by lespondents Nos. 5—8 who claim to hoKl them under 
respondents Nos. 1—5, and which were similarly used also by defendant 
No. 7, since deceased, lb is conceded that the shops originally belonged to 
a family in North Malabar called the Ayamandagabh tarwad. In Original 
Suit No. 473 of 1876. on the file of the District Munsif of Cannanore, 
tbe appellant, Acbuta Mallen, obtained a money decree against one Puckroo 
Cutty on tbe 20th October 1880, and, in execution of it, he attached the 
shops and some other property. Objections were made to the attach¬ 
ment by t,ho wives of respondents Njs. 1 to 4. and defendant No. 3 since 
deceased, on tbe ground that the shops were given away as sridhanam or 
dower to the former ; but their claim was disallowed by tbe District 
Munsif upon investigation, and the shops were thereafter sold in execution. 
One Anantha K^mati purchased them for Rs. 500 on 25th October 1880, 
and upon bis death bis bods transferred their interest to the appellant. 
On Anantha Kamati proceeding to take possession by right of purchase, he 
was obstructed by respondents Nos. 1 to o, and upon his application 
under Section 335 of the Code of Civil Proredure, the District Munsif refer¬ 
red him^ to a regular suit in September 1882. As the assignee of the pur¬ 
chaser in execution of the decree in Original Suit No. 473 of 1876, he 
instituted tbe present suit, hia case being that the decree debt was incurred 
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for tarwad purposes, that the execution-debtor, Puckroo Cutty, repre¬ 
sented his tarwad, and that by virtue of the Court sale and of the transfer 
frocn the representatives of the purchaser he was entitled to possession. 
Respondents Nos. 1 to 4 and defendant No. 3 contended that the snops were 
given to them as sridhanam on the occasion of their marriage to the 
females of Puckroo Cutty’s tarwad, that the decree in Original Suit No. 473 
of 1876 and the Court sale did not bind them, that Puckroo Cutty was 
nob the karnavan of the tarwad at the time of the Court sale, and that 
the decree debt was not contracted for tarwad purposes. It was found 
by the Subordinate Judge that the decree debt was not a tarwad [360] 
debt, and that the decree was not passed against Puckroo Cutty as the 
karnavan of his tarwad. He held also that the shops were given as sri¬ 
dhanam to several females of the tarwad, that they were occupied by their 
tenants (defendants Nos. 6 to 10), and that rent was collected for them by 
their husbands (respondents Nos. 1 to 4). On these and other grounds 
the Subordinate Judge dismissed the suit with costs In appeal, and a 
second aopeal was preferred from this decision; but no objection was 
taken at the hearing of the second appeal in reference to the order (Exhibit 
L) disallowing the claim preferred by the ladies, on whose behalf the res* 
Dondents profess to hold the shops. The second appeal was dismissed on 
the ground that the appellant claimed under a personal decree against 
a karnavan, and that he couUl a'>t make out a title except against the 
parties to the decree while the respondents were in possession,^ and it 
was found that they hal a good title to hold the shops either in their 
right or in right of their wives. 

Thereupon the apoellant applied for review of judgment on t 0 
ground that the respondents did not contest the above order (Exhibit LJ 
within one year, and that by their omission to do so, the order acquire 
the force of a decree as ruled in Velayuthan v. Laksma/tui (1)- "S i 
anpeared that that decision was not published till a month after the hearing 
of the second appeal, it was considered that the appellant was not to blaine 
for his omission to bring the decision to the notice of the Court when t e 
second appeal was argued, and the application for review of judgment was 

granted. ^ , j > ia 

The second appeal comes on therefore for disposal again, and i 

urged in its support that the shops in dispute are tarwad prooerty, ftu 
that the claimants whose objections were disallowed are the wii^so 

respondents Nos. 1—4and defeudantNo. 3 ,aDdthatth 0 r 0 spoDdent 8 t 0 in 
selves have no independent title. It is urged on the other hand torresponden 
that the objection now taken was not taken at the hearing of the saooo 
appeal, and that there was no sufficient ground for granting a review o 

judgment. .. . 

It appears from Exhibit L and the written statements on 
record, that the right asserted in June 1880 was that arising ro 
a gift of the shops to the wives of respondents Nos. 1 * 

[36l] defendant No, 3, whereas the transaction relied upon in the s 
was a gift as sridhanam to those respondents themselves made on 

occasion of their marriage. k m 8 

The finding of the Subordinate Judge is that respondents Nos. 
and defendant No. 7 are in occupation and respondents Nos. 1 5 . 

the rent due to their wives and that the title to which their 
and management are referable is that asserted and disallowed m 


(1) 8 M. 506; 
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1880. There can be no doubt that, ae was held in B. Krishfia Bau v. 
Lakshmaiia Shanbhogtie (1), when a summary declaration of want of 
title in the objector is made in answer to a claim made to property under 
attachment, and when it is not set aside by a regular suit within one 
year it becomes equivalent to a final adjudication against his right, and 
the right ceases on the expiration of one year to be available as a ground 
either of attack or defence. But the parties in whom legal possession 
vests and who are really interested are, according to the facts found, not 
the respondents Nos. llo4or respondents Nos. 5 to 8, but the wives 
of the former ; they are not parties to the suit before us, and if it were 
necessary to consider this objection to the decree, we might deem it tit 
to order a new trial after making them parties to the suit. 

But upon the facts found by the Lower Appellate Court, the 
appellant acquired nothing by the Court sHle, It is found that the decree 
debt was not a tarwad debt and that the decree itself was not passed 
against Puckroo Cutty in his capacity of karnavan and the shops which 
on appellant's own showing belong to the tarwad could not pass to him 
by the Court sale. Unless the appellant proved his own title we do not 
consider that be is entitled to succeed, though it maybe that the res¬ 
pondents are in possession without title and may be liable to be evicted at 
the suit of the true owner. This was one of the grounds on which the former 
decision in second appeal proceeded, and we consider that the decision so 
far as it rests on it is not open to question. Though the respondents 
cannot plead the title of their wives in favour of the claim,' they are not in 
a worse possession than trespassers, and it is open to them as parties in 
actual possession to insist tnat it should not be disturbed until and unless 
the appellant proves his title. 

On this ground we are of opinion that this second appeal must 
fail and we dismiss it with costs. 


1887 

APRIL 21. 

Appel¬ 

late 

Civil. 

10 H. 357. 


10 U. 362. 

[362] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and Mr. Justice 

1 Parker. 

TiMMA AND OTHERS {Defendants), Appellants v. 

Daramma AND ANOTHER [Plaintiffs), Respondents.* 

[11th January and 25tb April, 1887.] 

Aliyasantana law—Partition - Evidence—Admissibility as to pedigree in a document 
that has been set aside by the Court. 

In a suit for divieioo of the property of ao extinct divided branch of the family 
of the parties who were governed by the Aliyasaotan* law. a written agreement 
which had been set aside by the Court as against the defendants was offered in 
evidence by the plaintiff to prove that the parties were of equal grade of relation¬ 
ship, in which case it was admitted that partition was enforceable : 

Held, that the written agreement was admissible as evidence of pedigree and 
that the plaintiff was entitled to the decree sought for. 

Second appeal agaiost the decree of C. Venkoba Charyar, Subordi¬ 
nate Judge of South Canara, in Appeal Suit No. 147 of 1885. confirming the 

* Second Appeal No, 276 of 1686, 

(1) 4 M. 808. 
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decree of U. Subba Rau, Districb Mansif of Karkal, in Original Suife 
No. 120 of 1884. 

This was a suit by the plaintiffs to recover a moiety of certain pro¬ 
perty belonging to onePuvani Surgi, deceased, the last mecuber of a divid¬ 
ed branch of the familv of the p’ainbiffs and defendants. The parties 
were governed by the .Aliyasaotaua law. 

In order t") prove the relationship of the parties, the plaintiffs relied 
partly on Exhibit J, that document being a certified copy of a kararnama 
entered into by the plaintiff and an an-^estor of defendant No. 1 on 7th 
August 1377, which had been set aside as against the defen Uuts in a 
previous suit. 

Bobli the Lower Courts decreed in favour of the plaintiffs, and the 
defendant preferred this second appeal. 

Narayana Rau, for appellants, admitted that a division can be. 
enforced under the Aliyasantana law if the reversioners stand in 
equal grade of relationship, but argued that in other cases a 
division is not enforceable and contended that the contents of Ex¬ 
hibit wpire nob admissible as evidence to the relationship of the parties. 

[363] Gapala Rau, for respondents, argued that the document was 
admi-sible in evidence though invalid as an agreement. 

The Subordinate Judge found {on an issue remitted to him by the 
High Court) that the parties were rev-^rsiooers of equal grade to the Surgis. 

On the receipt of the finding, the Court (COLLlNS, 0. J., and 
Parker, J.) delivered the following 

JUDGMENT. 

We must accept the finding. 

Though the kararnama J was set asi le oo other grounds, we see no 
reason why the relationship therein set forth should not be considered, 
and, though the evidence is partly hearsay, such evidence is admissible on 
questions of pedigree. 

This second appeal fails and we dismiss it with costs. 


10 M. 363 = 11 Ind. Jur. 329. 


APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt,, Chief Justice, and 

Mr. Justice Muttusami Ayyar. 


Narayana (Defendant), Appellant v. Muni and OTHERS (Plaintiffs), 
Respondents.^' [22nd and 26th July and lObh November, 1886.J 

Civil Procedure Code, Section 534—Powers of High Court on second appeal^R^^^ 
liecorcrif Act -Madras Act VIIl of 1865. Sections 3, 4 a)id 7 —Contents of patta- 
Date of tender of patta. 


A landlord within three days of the end of tho fasM tendered to ft in 

way of pacta a document containing a statement of aoeouot of tent pay* ® 

respect of the current fasli: 

Held, that the document tendered was a good pitta, and that under looa 
custom a valid te.jder of pitta may be made at the end of the fasli. 

On second appeil by a landlord against a decree of a District Judge, 
in his judgment that, “ though the tenant admitted the execution of themuo * 
it was not shown that he dispvised with the patta ; ” no obj^^ction wi'^ 


• Second Appeals Nos. 1006 to 1016 and 1035 of 1885. 
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in the memiriniium oi appeat that the maohalka, which contained a ntatemont 

that DO p4tia waa oflcoasarv. had been neglecteci or misconstrued. The High 

C'^urt ordered that tha Judge b'l a«k )d to take the postscript into bis onaidera- 

tioD and submit a revised Ending. 

HR., l‘i M. 251 (256) = 13 Ind. Jur. 216,18 M.L.J. 246 {247) = 3 M.L.T. 280.] 

SkconD appeals agaiasb the decrees of fl. T. Kdox. Acbine District 
Judge of North Areot, in Aoceal Suits Nos 112 bo 122 [361] of 1885. 
confirming the decrees of J. Andrew, Acting Hmi A-<sisbaob Collecbor of 
North Arcot, io Summary Suibs Nos. 92 bo 10L and 103 of 1881. 

Tnese were summary suibs by the laodlonl, under Madras Rent 
Recovery Act, Section 9, to enforce the acceptaoco of a patba, and by the 
tenants under Section 49 of that Act for the release of property distrained 
for arrears of rent. 

In Summary Suit No. 94 by the tenants, the execution of the 
muchalkawas admitted, and there was a question whether the tender of a 
patta was dispensed with. The Lower Court answered this question in 
the negative, although a postscript to the muchalka stated, that a patta 
was not necessary : and decrees were accordingly passed in favour of the 
plaintiffs. 

In Summary Suits Nos. 96 and 98 by the tenants, it was found by 
the Lower Courts that no muchalkas bad been executed and no proper 
pattas tendered ; aud decrees were asoordingly passed in favor of the 
plaintiffs. 

In SummarySuits Nos. 92.93. 95. 97. 99-101 by the tenants, and 
Summary Suit No. 103 by the landlord, the tenant’s case was that the 
documents tendered as nabtas were nob in accordance with the provisions 
of Section 4 of the Madras Rent Recovery Act, on the ground that they 
were only statements of an account of rent to be paid, and further that the 
tender had been made boo laCe, viz., nearly at the end of the fasli in ques¬ 
tion. The Lower Courts record-d findings in accordance with these'con- 
tentioQS and passed decrees in favour of the tenants. 

The landlord preferred these second appeals. 

Mr. Suferamani/aTn, for appellant. The documents tendered as nattas, 
were lawful patCas. though they were, as the District Judge said, " state¬ 
ments of account of rent payable.” Further the tender was lawful, though 
the fasli in question was about to expire in tliree days, under a local cus¬ 
tom followed foi many years by the parties to the suit, by which pattas 
were tendered only at the close of the fasli when the amount payable by 
the tenant is ascertained. 

Mr. Parthasaradhi Ayyangar. for respondents, argued that neither 
the patta nor the tender was valid according to the provisions of Act 
VIII of 1865, Sections 3,4 and 7, and further with regard to Summary Suit 
No. 94 that the High Court could not on second appeal go behind the 
finding of fact that it was not shown that the tenant dispensed with the 
patta. 

[365] The further arguments adduced on this second appeal appear 
flufl5oiently for the purpose of this report from the judgment of the Court 
^Collins, C. J.. and Muttusami Ayyar, J.). 

JUDGMENT. 

Of these Summary Suits, Nos. 92 to 101 were instituted by certain 
tenants against their landlord for release of property distrained for arrears 
of rent under Act VIII of 1865 and Summary Suit Nc. 103 by a landlord 
for enforcing the acceptance of a patta by a tenant. Their case was that 
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the distraint was illegal, and that the landlord failed to comply with the 
provisions of Section 7 of that Act. This section provides that no legal 
proceedings taken to enforce the terms of a tenancy shall be sustainable, 
unless pattas and muchalkas have been exchanged, or unless it be proved 
that the party attempting to enforce the contract had tendered such a 
patta or muchalka as the other party was bound to accept, or unless both 
parties shall liave agieed to dispense with pattas and muchalkas. In none 
of the cases before us have patta and muchalka been exchanged. The Head 
Assistant Collector has also found that it was not proved that pattas were 
tendered, and decreed the claim. On appeal the Judge confirmed the 
decree but not on the ground mentioned by the Head Assistant Collector. 

In Summary Suits Nos. 96 and 98, to which Second Appeals NoS/ 
1010 and 1012 relate, the District Judge has found that the muchalkas 
alleged to have been executed by the tenants, had not really been executed 
by them. It is also found that no proper patta has been tendered and 
refused. Wo accept the finding and dismiss Second Appeals Nos. lOlO 
and 1012 with costs. 

In Summary Suit No. 94, from which the Second Appeal No. 1008 
arises, the Judge observed that though the tenant admitted the execution 
of the muchalka, it was not shown that be dispensed with the patta. In 
coming to this finding be has overlooked the postscript in the muchalka, 
in which it is stated that no patta is necessary. The District Judgff 
will he asked to take this fact into his consideration and to submit a 
revised finding. 

In the other cases, the District Judge has held that, though certain 
documents were tendered as pattas and refused, they were not pattas 
but statements of account and that they do not satisfy the requirements 
of Section 4 of Act VIII of 1866. This section mentions a'mong the parti-' 
culars which a patta ought to contain, the amount and nature of thereat 
payable and the period at which [366] payments are to be made. Adverting 
to the words, the period at which payments are to ha made, the Juilge 
observes, ’’the section contemplates a document which will prevent disputes 
in the future, whereas the documents produced as pattas are not intended 
to regulate or declare the relations of the parties, bub only to enable the 
landlord to recover by summary process, a debt long overdue. Though 
the tenant might have waived this objection and accepted the document aS' 
a patta, it cannot be said that the tenant was bound on the 27th June to 
accept as a patta a document declaring what he ought to have paid months 
before." It was held by a majority of Judges of this Court that, where 
pattas were required to be tendered, the tender must be made before the 
expiration ofthefasli for which rent was claimed in the suit; Oop^lasavnny 
Mudelly v. Mukkee Gopalier (1). 

Again, it was held in Seshadri Ayyangar v. Sandanam f2), that at 
what precise time these written agreements should be entered into, the Act 
has not expressly enacted or declared, but that they should be made ana 
exchanged as soon as conveniently may be after the creation and during 
the existence of the tenancy. The practice of exchanging pattas an 
muchalkas after the annual settlement is made is observed in severs 
places in the Presidency, and in the case of considerable number of tenan » 
having occupancy rights, the patta is not the original contract 
creates the tenancy and its terms bub only a written memorial of ® 
settlement made or to be made for the year on those terms. 


(1) 7 M.H.C.R. 312. 


(2) 1 M. 246. 
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The distribabioQ of the amouQt) of rent In instalmeats in which root 1886 
was payable according to usage is not fatal. In oases in which tenants had Nov. 10. 
paid before the annual settlement several instalments on the previous year’s — 
demand, the distribution is necessary, as in the case of Government raiyats, Appel- 
to show the amounts for which the landlord was entitled bo take credit LATE 
and the surplus, if any, which should be set off against instalments OIVIL. 
still due. The construction then placed on Section 4, viz., that the — 
patta may be lawfully tendered before the expiration of the fasli is 10 M. 363= 
reasonable regard being bad to the usage generally obtaining in places H 
where the amount of rent is ascertained and an annual settlement is made 829. 
in the course of the fasli. We are, therefore, of opinion that pabtas ten¬ 
dered before the expiration of the fasli year for [367] which rent is 
claimed are lawfully tendered, and set aside the decrees of the Lower 
Courts iu Apoeal Suits 112,113, 115,117 and 119 to 121 (Summary 
Suita 92, 93, 95, 97, 99 to 101) and dire it that the suits be dismissed with 
costs, and we reverse the decrees of the Lower Courts in Appeal Suit 122 
(Summary Suit 103) and allow plaintiff’s claim with costs throughout. 


10 367. 

APPELLATE CIVIL. 

Before Sir Charles A. Tamer, Kt., Chief Justice, and Mr. Justice Brandt. 

Ramunni (Plaintif), Appellant v. Shanku {Defendant), Despondent.* 

[16th December, 1884.] 

Civil Procedure Code, Section 2iA“Executionproceedings—Re-valuation ofwiprovement& 
allowed for in decree. 

A mortgagor obtained a decree for redemption on payment of the mortgage 
amount, together with a further sum asse'tsed as the value of improvemants 
made by the mortgagee- Wboc the decree-holder applied for the execution of 
the decree it w.is con lauded oo behalf of the mortgagee that the improvements 
ought to be re-valued as they were at the time of execution of more value than at 
the date of the decree : 

Beld, that the mortgagee was entitled to a re-valuation in the execution pro¬ 
ceedings. 

[R., 20 M. 124 (126).] 

This was an appeal against an order of P.H. Wilkinson, District Judge 
of South Malabar, dated 15bh January 1881, rejecting an appeal from an 
order passed by the District Munsif of Patambi in Civil Miscellaneous 
Petition No. 114 of 1883. 

In a suit on a mortgage, the Court passed a decree for redemption on 
payment of principal and interest, together with a sum fixed as the value 
of certain improvements made by tbe mortgagee. The value of the 
improvements increased between tbe passing and the execution of tbe 
decree. The mortgagee accordiugly filed a petition in the execution pro¬ 
ceedings for a re-valuation of the improvements, but his petition was 
rejected by both the Lower Courts. Ho accordingly appealed to the 
High Court. 

[868] Sankaran Nayar, for appellant. 

Bespondent did not appear. 

The arguments adduced on this appeal appear sufficiently for the 
purpose of this report from the judgment of the Court (Turner, C.J., and 

Brandt, J,), _ 

* Appeal against Appellate Older No. 17 of 1884. 
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JUDGMENT. 

A mortgagee in possession is liable for waste, and if waste is proved, 
the mortgagor is entitled to have an account taken and the value of the 
damage deducted from the mortgage-debt: Weatheringtony. Bankes (l). 

The circumstance that the rights of the parties have been ascertained 
by a decree does not deprive the mortgagor of his equity if the waste is 
committed subsequently to the decree. Inasmuch as the mortgagee may 
be enticlecl to a deduction which he could ordinarily establish by separate 
suit, the provisions of Section 244 of the Civil Procedure Code appear to 
us to ouable him to require the Court executing the decree to take account 
of the altered circumstances when application is made for the execution 
of the decree. This appears to give effect to the policy of the law which 
is adverse to the institution of a fresh suit; the orders of the Courts below 
are therefore set aside and the case remanded, costs to abide and fellow 
the result. 


10 M. 368. 

APPELLATE CIVIL. 

Before Mr. Justice Hutchins, and Mr. Justice Barker. 

Mahoiped [Plaintiff), Appellant v. LakSHMIPATI [Defendant), 

Respondent.'^' [Slst August, 1885.] 

Civil Procedure Code, Section W-Rent Recovery Act-Act VIII of 1865, Madras, 
Sections 39, 40, 78— Remedy of tenant aggrieved by notice of attachment. 

A tenant having received a notice of attachment under Section 39 of the Rflot 
Recovery Act sued in a District Munsif’s Court to have the notice cancelled, no 

a 

specific damage being alleged : 

Held, that the suit did not lie. 

[Dlaappr., 27 M. 483 (494).] 

Second appeal against the decree of T. Weir, Acting District Judge 
of Madura, in Appeal Suit No. 485 of 1884, reversing the [369] decree 
of S. Krishnasami Avyar, District Muusif of Dindigul, in Original Suit 
No. 479 of 1883. 

This was a suit brought by the plaintiff against his landlord alleging 
that a notice sent to him by the defendant, intimating bis intention to 
sell certain land specified in the plaint as if there were arrears of rent 
duo from the plaintiff, was invalid in law, in that no change of patta and 
muchalka or agreement to dispense with such exchange bad been made 
bebweea them ; and praying that the notice be cancelled. No specific 
damage was alleged. 

The District Mnnsif decreed as urayed, but his decree was reversed 
on appeal by the District Judge on the ground that it was passed without 
jurisdiction. 

The plaintiff preferred this second appeal. 

Rama Rau, for appellant, argued that Section 40 of the Rent Recovery 
Act does uot oust the jurisdiction of the ordinary Civil Courts, and that 
the District Munsif had jurisdiction to entertain and try the suit under 
Section 11 of the Code of Civil Procedure. Reference was also made to 
Section 78 of the Rent Recovery Act in support of this vie w. 

• Second Appeal No. 480 of 1885, 

(1) Sel. Ch. Ga. 31. 

. * • 
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Subramanya Ayyar, for respondent, argued that Section 78 of fc?ie Kent 
Recovery Act did not apply, the suit being neither to recover money paid 
nor to obtain damages, and that that Act specially barred the jurisdiction 
claimed by the District Munsif under Section 11 of jhe Code of Civil 
Procedure ; and further, that the suit was barred by limitation. 

The further arguments adduced on this second appeal apoear sufficient¬ 
ly for the Durpose of this report from the judgment of the Court (HuxCHINS 
and Parker, JJ.). 


1885 

Aug. 31. 

Appel¬ 

late 

Civil. 

10 M. 308. 


JUDGMENT. 

The appellant brought tliis suit in the Munsif's Court and the relief 
which he sought was that a notice, intimating his landlord’s intention to 
sell some of his land for arrears of rent, might be cancelled. His case 
was that there had been no such acceptance, tender, or waiver of a patta 
as warranted the landlord’s taking proceedings under Act VIII of 1865, 
and further that the rent claimed was excessive. 

The Munsif granted the relief prayed for with costs. On appeal, 
the District Judge held that the Munsif had acted without jurisdiction 
and dismissed the suit. The contonciou in this Court is that the 
Munsif had jurisdiction and that Section 40, Act VIII of [370] 1865, 
does not preclude the Civil Courts from taking congnizance of such a 
suit. 

There is, course, no doubt, that a person, aggrieved by any proceedings 
taken under colour of Act VIII, is at liberty to file his suit for damages 
either before the Collector (Section 49) or in the ordinary tribunals (Sec¬ 
tion 78), but the present suit is not one for damages, and the right to 
resort to the ordinary tribunals is at least limited by t!ie general prin¬ 
ciple that there must be a cause of action shown, an injurious act produc¬ 
ing damage. 

Here there is no cause of action alleged. All that is stated is that 
the landlord sent a notice under Section 39 that he intended to move the 
Collector to sell certain land unless certain arrears claimed were paid within 
a month. Section 40 allows a month’s grace within which the alleged 
defaulter may either pay the money or show cause before the Collector why 
the sale should not be held. In a certain sense, therefore, the notice gives 
a cause of action before the Collector, for it enables the defaulter to come 
into the Collector’s Court , and indeed requires him to do so within a 
month, if he has any objection to make. But it gives no cause of action 
before the ordinary Courts. The Courts are strictly judicial, bub the 
Collector combines judicial and executive functions, being both bound to 
sell if no objection is raised and the proceedings appear regular, and bound 
to adjudicate on such objections as may be raised. 

Section 40 says that the appeal, i.e., the showing cause against the 
intention to sell, must be made before the Collector and within a month. 

It does nob say, nor is there anything in the Act to imply, that it may 
also be made before the ordinary Courts of justice. If it can be made in a 
Munsif’e Oourc, it must be under the ordinary law and upon a proper cause 
of action shown. A mere notice does not afford such a cause of action, 
but if it did, there being no oiber article in the Limitation Act applicable, 
the suit might be instituted at any time within six years under the general 
Article 118, 

Tbe decree of tbe Lower Appellate Court is right, and we dismiss this 
second appeal with costs. 
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[371] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and Mr. Justice 

Parker. 


SUNDARA AND OTHERS [Defendants 1—3), Appellants v. SUBBA 
AHi') ANOTHER (PlaintiffsK Bespondents."^' [25th April, 1887.] 

Voluftfion of suit—Jurisdiction of District Mioisifs —Suit for declaration of title topaid 
offices—Withdrawal of claim to some of the offices—O^ce still claimed involving the 
right to the others. 

In a suit to declare title to four paid offices iu a temple, the plaintiffs asked 
that the issues with regard to three of them should not be tried, baton cross- 
examinatioQ asserted right to them : 

HcW. that the plamiiffs were not shown to have relinquished their claim on 
the three offices for tbe purposes of the suit. 

On findingsthat the fourth office carried with it the right to the other three 
and that the united value of tbe four offices exceeded the jurisdiction of the 
District Monsif; 

that the District Munsif had no jurisdiction to entertain the suitand- 
tbat tbe plaint should be returned for presentation in tbe proper Court. 

Second appeal from the decree of S. Gopalaeharyar, Acting 
Subordinate Judge of Madura (East), in Appeal Suit No. 300 of 1884. con* 
firming the decree of P. S. Gurumurthi Ayyar, District Munsif of Tiru* 
mangalam, in Original Suit No. 34 of 1882. 

This was a suit for a declaration of the plaintiffs’ title to certaiu offices 
in the temple of Thirupiranguudram, viz., tbe Stanikum, Archaka, Nirva* 
kum and Paricharaka offices. Issues were framed with regard to each of 
these offices, but the plaintiffs requested that, those relating to tbe last- 
three should not be tried: plaintiff No. 2 said, however, in cross-examina¬ 
tion, that he did not limit his suit to the Stanikum office alone. 

The District Munsif passed a decree declaring the plaintiffs’ title to- 
the Stanikum and his decree was confirmed by the Subordinate Judge who- 
made the following observations with regard to this office:— 

“TheStanika is something like a superintendent of the (-empler 
and is responsible to higher authorities for the due perform-[372] ance 
by the other officers of their duties and for cert-iin acts to be performed 
by himself. No lands are attached to that office in particular, but there 
are certain emoluments, honors and responsibilities attached to it 
specifically, and although the Stanikum office is a distinct one frem the- 
other three offices, Archaka, Paricharaka and Nirvakum, and one bolding 
tbe latter need not necessarily and does not often hold the former, it bae 
so happened in this temple that, while there are individual officers for the 
other duties, the Stanikas strictly so callei have also bad a right to tbe 
other offices.” 

The defendants preferred this second appeal. 

Bama Ran, Subraviaiiya Ayyar and Bamasaini Ayyangar, for appeL 
lants, argued that the suit was beyond the pecuniary limits of the District 
Munsif’a jurisdiction, because tbe emoluments attached to all tbe offices 
claimed in the plaint should be considered in deciding the question of 
jurisdiction and not those attaced to Stanikum office only. . 

“ Second Appeal No, 897 of 1886, 
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Bhashyam Ayyanyar and Rangacharyar, for respondents contra, on 
the ground that the declaration had been only asked and granted in 
respect of the Stanikum office alone. 

The Court (COLLINS, G. J.. and PARKER, J,) made the following 

ORDER. 

We can find nothing on the record to show that plaintiffs relin¬ 
quished their claim to share in the other three offices besides Stanikum, 
as far as this suit is concerned. There is nothing in writing to show 
it, and we cannot infer it from a mere request that certain issues need 
not be tried in the face of the denial of second plaintiff in his cross- 
examination that he had ever consented to limit the suit to the Stanikum 
office alone. 

If the right to the Stanikum office carries with it the right to 
the other three in this temple, they must all be valued for the purposes of 
jurisdiction. 

We will ask the Subordinate Judge to return a finding on the issue 
■“ what is the value of the suit for purposes of jurisdiction ? " 

In accordance with the above order, the Subordinate Judge recorded 
a finding that if the emoluments attached to the Stanikum office 
alone are to be considered, the valuation is Rs. 70-13'4, and if those 
appertaining to all four offices are to form the basis for calculation, the 
valuation exceeds Rs. 2,500, the pecuniary jurisdiction of the District 
Munsif. 

[373] This second appeal coming on for re-hearing, the Court 
(Collins, C. J., and Parker, J.) delivered the following 


1B87 

APRIL 26. 
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Civil. 


10 H. 371. 


JUDGMENT. 

We must hold that the District Munsif had no jurisdiction on the 
ground that the plaint stated that the right to the Stanikum included and 
carried with it the right to the other three offices. The decrees of the 
Courts below must be reversed and the plaint returned for presentation in 
the proper Court. The respondents must pay all costs hitherto incurred. 


10 M. 373. 

APPELLATE CIVIL. 

Before Mr. Justice Kernan and Mr. Justice Mutiusami Ayyar. 

Lakshmanan and another (Petitioners) v. Peryasami 

(Respondent).'^ [21st April, 1887.] 

Civil Procedure Code, Section 599—Limitation Act—ActXVof 1917, Section 12, Schedule 
II, Article 177 —Period of limitation for admission of an appeal to Privy Council. 

On a petition for leave to appeal to the Privy Council presented on the 8th 
April, it appeared that the period cf six months from the date of the decree to be 
appealed against bad expired oc the 23rd of March if the time occupied by the 
petitioner in getting a copy of the decree was to be computed in that period: 

Reid, that the petition was barred by limitation. 

Per cur. It is not at all clear that the word "ordinarily'’ in Section 599 of 
the Code of Civil Procedure does not refer to the circumstance referred to in the 
second paragraph of that section, mz., when the last day happens to be one on 
whioh the Court is closed. 

* Civil Miscellaneous Petition No. 254 of 1686. 
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This was a petition under Section 599 of the Code of Civil Procedure 
for liberty to appeal to the Privy Council. 

Subramanya Ayyar and Eangacharyar, for petitioner. 

Respondent was not represented. 

The facts of the case and the arguments adduced on this petition ap¬ 
pear sufficiently for the purpose of this report from the judgment of the 
Court (Kernan and Muttusami Ayyar, JJ.). 

JUDGMENT. 

This is an application under Section 599, Civil Procedure Code, for 
liberty to appeal to the Privy Council. The question is, whether the 
application is in time within that section and Article 177, Limitation Act 
of 1877. 

[374] The dates are— 

Decree pronounced, 23rd September 1885. 

Copy applied for by applicant, 11th December 1885. 

Scamps called for by officer, 2l3t January 1886. 

Stamps deposited, 25th January 1886. 

Copy ready for applicant, 26th January 1886. 

The six months’ time under Section 599 and Article 177 expired on 
23rd March 1886, which was not a day in vacation. This petition was 
presented on the 8th of .4pril 1886. It was contended that under Section 
12 of the Limitation Act of 1877, the time occupied by applicant in obtain¬ 
ing a copy of the decree should not be counted in the six months. We 
are unable to agree to this, as Section 12 only applies to appeals and to 
applications to appeal as a pauper or for review. 

Then it was contended by the applicant that this petition is really an 
appeal to this Court. But this is clearly nob so ; the appeal is to be to 
the Privy Council. It is an application for leave to appeal, and therefore 
in the schedule to the Limitation Act, it is provided for under the head 
“ applications.” 

It was again contended that by Section 599, it is provided that the 
application should ordinarily be within six months, and that therefore an 
exception is thereby allowed in a fit case. 

It is not at all clear that the word “ ordinarily ” does not refer to the 
circunestance in the second paragraph of that section, viz.^ when tbe last 
day happens to be one on which tbe Court is closed which would not 
apply here. But if an exception may be allowed under that term ordi¬ 
narily, we do not see what circumstances are here to create an exception. 
The copy of the decree was ready on the 26th of January and tbe appli* 
cant had until the 23rd of March to present his application for leave to 
appeal. 

We are therefore obliged to dismiss this petition and with costs. 
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[373] APPELLATE CIVIL. April 6. 

Before Sir Arthur J. H. ColUns, Kt., Chief Justice, and Mr, Justice Appel- 

Muttusami Ayyar. LATE 

, , Civil. 

Giyana Sambandha Pandara Sannadhi (Plaiiitijf), Appellant v. — 

KandasaMI Tambiram (Defendant), Bespondent.'^ 10 M, 373 . 

[llth February 1886, and 6th April, 1887.] 


Hindu law-^Religious institution—Succession in religious houses and among ascetics — 
Civil Procedure Code, Sections 44. 146, 147, 5Z9—Suits in respect of religious and 
charitable trusts-Joinder of claim for moveable and immoveable properitj-Form of 
decree not indicated in the plaint but indicated by the issues—Limitation Act, 1B77— 
Act XV 0/1877, Section lO—Act V of IQ^'6—Spiritual slavery of a pupil to his Guru. 

This was a suit brought iu 1881 with no writteo consent ol the Advocate- 
General by the head of an Adhiu'im for declarations that a Mutt was subject to 
his control; that he was entitled to appoint a manager: that tbe present head of 
the Mutt was not duly appointed aud his nomiDation by his prudecessor was 
invalid : and for delivery ot possession of the moveable and immoveable properties 
of the Mutt to a nominee of the plaiutiS. Tbe claim ertebded also to religious 
establishments at Benares and elsewhere connected with tbe Mutt. The Mutt 
was founded by a member of the Adbiuam. Many previous heads of tbe Mutt had 
agreed to be slaves ” of the bead of the Adhmam, but for over 60 years the head 
of tbe Adbinam had exercised no management over tbe endowments belonging to 
the Matt; and in a suit (compromised! of tbe year lBd4 tbe present priteusions 
of the bead of tbe Adhmam bad been denied in toto. 

The defendant had succeeded id 1830 to tbe management of the Mutt under 
the will of his predecessor, dated toe same year and was nota disciple of tbe 
Adhinam. 

Held, (l) that the Mutt is affiliaiod to the Adbinam, but tbe bead of the Adhinam 
is not entitled to appoint to the ofB^e of bead of the Mutt and is not entitled to 
an order for delivery of the pruperty of tbe Mutt to him-ielf or to his appoiucee ; 

('2) that on the evidence as to the usage in tbe ectablishmeuts in question, the 
head of toe Mutt is entitled to appoint bis aUCC-j>sor, but his election is limited 
to members >if the Adhinam ; and the head of the Adbinam is entitled to enforce 
this rule tnough he is bound to invest u disciple properly uominated by tbe head 
ol the Mult ; 

(3) that tbe defendant not being a disciple of tbe Adbiuam, his appointment 
is invalid and the bead of tbe Adhinam is entitled to sec that a competent mem¬ 
ber of the Adbinam was appointed in his stead ; 

(4) that the plaiuiifi is entitled to declarations based on tbe two la-«t men¬ 
tioned findings since they were comprised m tbe issues framed under Sections 
146 [376] and 147 of the Code of Civil Procedure, although the appropriate form 
m which the decree sbouia do passed was not iodicited with precision in the 
plaint itself; 

(5) thac the suit was barred by limitation in respect ol the personal claim 
to manage the endowments as to which no claim bad been put forward for 60 
years; 

(6) that the suit was not barred by limitation in respect of tbe claim to set 
aside the appointment of the defendant (who entered into possession in 1860 
under a will, dated in the same year;, and to see that a competent member of tbe 
Adhinam be appointed, in spite of tbe total denial of the claims of the head of 
the Adhinam in 1654 ; 

(7) that the consent of tbe Advocate-General to tbe suit is not required ; the 
suit having been instituicd under the Civil Procedure Code of 1877 and the cause 
of action not being an alleged breach of trust; 

(6) tbatthereis nothing irr^'gulac inseekiog to recover moveable and immove¬ 
able property iu tbe same suit if the cause of action m the same in respect of both; 

(9) that the agreement of tbe head of tbe Mutt to become tbe “ slave ” of his 
^uru could have DO legal operation sioce 1643, and that the adverse possession 

* Appe al No. 15 of 1686. 
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1887 of the defendant from that year is fatal to any claim of the plaintiff under such 

APRIL 6. agreement. 

[P., 31 C 262 (P.C.) = 6 Bom. L. R. 1=8 C. W. N. 146 (150) = 14 U. L. J. 8 ; 33 
* ’ C. 789 (808) = 10 C.W.N. 581; 16 M. 31 <33); 28 P.L.R. )907 = 5 P W.R. 

1907; 53 r.W.R. 1908; Appr., 19 xM. 127 (131); R., 24 A. 358 (360); 19 
M. 243 (247) ; 21 M. 402 (403) ; 22 M. 302 (304) ; 27 M. 435 = 14 M.L.J. 106 
(123) : 31 M. 212 = 18M.L.J. 205 (215) ; 33 M. 265 (287) = 5 Ind.Cas. 4 = 19 M.L.J 
778 = 7 M.L.T. 1; 8 C.L J. 499 (505) ; 14 C.W.N,; 191 {21l) = 2 Ind. Cas. 385 
(398); 3 Ind.Cas. 265 (257) = 6 M.L.T. 193 (195); D., 32 M. 490 (607) = 2In4. 
Cas. 963 = 6 M.L.T. 143.] 

Appeal against the decree of M. Cross, Subordinate Judge of Kum- 
bakonam in Original Suit No. 38 of 1881. 

The plaintiff was Pandara Sannadhi, and as such the reoressntative 
for the time being of a religious institution called the Adhinam at Dhar- 
mapuram ; and the defendant claimed to be Tambiran of a Mutt ah Tirup- 
panandal. 

The case set up by the plaintiff was (i) that the Tiruppanaadal Mutt 
belonged to his Adhinam ; (ii) that the appointment of Tambiran of that 
Mutt rested with him; (iii) that only Tambirans of his Adhinam were 
eligible to be appointed ; (iv) that the defendant’s succession to that ap¬ 
pointment, under the will of his predecessor, was illegal and invalid. 

The plaint which disclosed the above case was filed in October 1881, 
no consent to the institution of the suit having been obtained under Sec¬ 
tion 539 of the Code of Civil Procedure. The prayer of the plaint, of 
which the last clause related to both moveable and immoveable property, 
was for declarations that (i) the Mutts of Tiruppanandal and Benares 
are subject to the control of the plaintiff and his successors at 
Dharmapuram; (ii) the plaintiff and his successors are entitled 
to^ appoint and send Tambirans to manage the Mutts in question; 
(iii) the succession of the defendant was unlawful in that he was 
not a Tambiran of the Adhinam at Dharmapuram and was not 
appointed by the plaintiff and tho will of the late Tambiran in 
his favour was invalid; (iv) the defendants should [377] deliver 
to the plaintiff, or a Tambiran appointed by him the properties of 
which be was in possession as Tambiran of the Mutt. 

The defendant, Komarasami Tambiran (now represented on the record 
by the respondent), set up the following defence to the suit in his written 
statement :— 

The Mutts at Tiruppanandal and Benares and the properties belonging 
thereto are wholly independent of the Dharmapuram Mutt. The Tambirans 
thereof have acquired and managed properties on their own account in 
various parts of India; some in their own names and some for specific 
charities. They have never accounted to the Pandara Sannadhi of the 
Dharmapuram Mutt in respect of the properties so acquired. 

The order of succession in the case of the Tiruppanandal Mutt is as 
follows :— 

‘ The Tambiran of the Tiruppanandal Mutt for the time being usually 
nominates a Tambiran to act as second or junior Tambiran who takes part 
in the management of the pronerty during the life-time of the senior 
Tambiran and succeeds on the death of the senior to his position. Upon 
the death of Ganapathi Tambiran in November 1353, the then Pandara 
Sannadhi of the Dharmapuram Mutt, attempted to get possession of the 
property of the Tiruppanandal Mutt and claimed the right to nominate 
the successor. Ramalinga Tambiran, who had been nominated second 
Tambiran and sucenssor by an instrument in writing, dated November 5, 
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1853, signed by Ganapathi Tambiran, asserted his right: to the said Mutt 
and the properties belonging to it. The then Paodara Sannadhi of the 
Dharmapuram Mute proposed to nominate one Ulaganadha Tambiran to 
be the senior Tambiran in succession to Ganapathi Tambiran, which claim 
was resisted by the said Ramalinga Tambiran. 

“ Prior to the death of the said Ramalinga Tambiran he made two 
appointments of junior Tambiran as successor in 1864 and again in 1867 ; 
the said Ramalinga Tambiran by instruments in writing signed by him 
nominated one Subramanya Tambiran, the second Tambiran and his 
successor after his death. 

''The said Subramanya Tambiran died in the year 1874, and on the 
6 th June 1880 by au instrument in writing signed by him, the said Rama- 
linga Tambiran nominated the defendant to be second Tambiran and his 
successor. Upon the death of the said Ramalinga Tambiran in 1880, the 
defendant accordingly became [378] the head of the said Tiruppanaodal 
Mutt and took possession of all the properties of the said Mutt; and the 
immoveable properties belonging to the said Mutt in the district of Tanjore 
have been registered in bis name.” 

The Dharmapuram Adhinam is an ancient religious institution govern¬ 
ed for many generations by a succession of Pandara Saonadhis. About 
300 years ago, a disciple of this Adhinam founded a Mutt at Benares, and 
at the beginning of the eighteenth century, Tillanayaka, another disciple 
of the Adhinam, founded a Mutt at Tiruppanaodal. Tillanayaka was at 
the time Tambiran or Manager of the Matt at Benares, his predecessors 
in which office are mentioned in paragraph 9 of the judgment; in the 
capacity of Tambiran of his new Mutt at Tiruppanandal, he was succeed¬ 
ed by the persons, whose names are given in paragraph 10 of the judg¬ 
ment. The persons who have occupied the office of Pandara Sannadhi 
of the Adhinam at Dharmapuram, since the foundation of the Tiruppa¬ 
nandal Mutt, are enumerated in paragraph 31 of the judgment. 

The manner of succession to the office of Tambiran of the Tiruppa¬ 
nandal Mutt was one of the main points at issue with special reference to 
the will or deed of appointment made by Ramalinga, the last incurohent 
of that office, in favor of the defendant, and impugned in the plaint. That 
such deeds of appointment were usual was held by the High Court to be 
proved by the evidence considered iu naragrapba 20 and 21 of their judg¬ 
ment; but the case for the plaintiff was that only Tambirans of his 
Adhinam were eligible, and that in any case the appointment was subject 
to confirmation by the head of the Adhinam. The question was raised 
about the time of Raraalinga’s succession, and in 1853 he executed an 
agreement (tiled as Exhibit H), in which he admitted his subordination to 
a nominee of the head of the Adhinam, and the subor lination of his Mutt 
generally to the .Adhinam. This Exhibit H is recited in paragraph 48 of 
the judgment. In the following year the head of the Adhinam brought 
a suit (Original Suit No. 3 of 1854) against Ramalinga to establish 
bis right of anpointment to the office of Tambiran of the Muht, &o., 
but that suit was compromised by the document filed in the present 
fiuib aa Exhibit H 19, which is set out in paragraph 49 of the judgment. 
Sometime after this compromise Ramalinga attempted without success 
in a suit which was decided by the Privy Oouncii. sub nom. Kashi 
[879] Bashi Ramlinq Swamee v. Chitumbernath Koomar Swamee (20 W.R. 
217), to get possession of the Benares Mutt on the grounds that it was 
Bubordloate to his Mutt, and that its Tambiran was merely his agent; but 
bis claim was rejected partly on the presumption that the newer Mutt at 
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Tiruppariandal was subordinate to the older establishment at Benares. 
Ramalinga died in September 1880 and the present suit was instituted on 
the loth October 1881. The Subordinate Judge held that the Mutts at 
Tiruppanandal and Benares were independent institutions, and that the 
head of the Adhinam at Dbarmapuram was neither their owner nor enti¬ 
tled to interfere with their management or with the succession to it and 
accordingly dismissed the suit. 

The plaintiff preferred this appeal against the decree of the Subordi¬ 
nate Judge on the grounds set out at length in paragraph 4 of the judg¬ 
ment. The documents indicated in the grounds of appeal consisted for 
tliG raosti part of reports and letters (see paragraph 77 of the judgmeob), 
on which the High Court recorded the findings that there existed between 
the establishments in question no relation of principal and agent, but only 

general relation described in paragraphs 32 and 70 of the judgment. 
Of the other documents relied on by the appellant—the nature of Exhibits 
H and H 19 has been already shown ; Exhibit E 18 is recited and in part 
set out in paragraph 22 of the judgment and was relied on as an early 

(1836) assumption on the part of the Paudara Sannadbi of the Adhinam to 
appoint the Tambiran of the Mutt. 

iMr. J, H, Spring Branson, Mr. Norton, Bania Ran, Ratmsami 
Aijyan(/ar, and Thiruvenkatachanjar for the appellant argued that the 
finding of the Subordinate Judge was not justified by the evidence. 

The Acting Advocate-General (Hon. Mr. Shephard), Subramanya 
Ayyar, Bhashyam Ayyangar Kalianaraniayyar and Pattabhi Rama Ayyar 
for the respondeat argued that even if the finding of the Subordinate Judge 
was erroneous on the evidence, the suit was bad for want of sanction under 
Section 5-39 of the Code of Civil Procedure and for misjoinder of causes 
of action under Section 44 of the Code of Civil Procedure, and also that 
the suit wa.s bai’red by limitation. 

The further arguments adduced on this appeal appear sufficiently for 
the purposes of this report, from the judgment of the Court ; of which, for 
convenience of reference, the following synopsis is given:—■ 

l380J Paragraphs 1-3 state the case, the issues and the grounds of 
appeal. 

Paragraphs 5-3 explain the order of succession in a spiritual family 
and the constitution of religious houses among Hindus, which subject is 
reverted to in paragraphs 30, 91 and 93 and the mannar of initiation, &o., 
in the religious houses in question. 

Paragraphs 9-67 deal with the history of the Adhinam and Mutt, the 
connection between which is summarised in paragraph 32. Paragraph 
14 deals with the first period of the history of the Mutt from 1722 to 1798; 
paragraphs 15-32 with the second period from 1793-1841; paragraphs 
33-67 with the third period from 1841. 

From paragraph 68 the effect of the evidence is considered with re- 
feronea to each ground of claim. Paragraph 84 records a finding that the 
first ground of claim cannot be supported, as the relation of principal and 
agent has not been shown to exist between Dbarmapuram and Tiruppa¬ 
nandal. Paragraph 93 records the following finding as to the usage with 
regard Co succession to management at Tiruppanandal:— 

We hold the managing Tambiran at Tiruppanandal is entitled to 
select his junior and successor, but subject to the condition that the selec¬ 
tion should be made from the disciples of the Adhinam at Dbarmapuram, 
that the Pandara Sannadhi is to invest the person appointed only when 
that condition is complied with, and that as the head of an affiliated 


1018 



Ill J G. S. PANDARA SANNADHI V. KANDASAMI TAMBIRAN 10 Mad. 382 

Adhinata be is entitled to insist that the character of the Tiruppanandat 
Mutt as a disciple Mutt or centre of control is maintained in its integrity 
according to ancient and recognised usage.” 

Paragraphs 94 and 95 discuss the relief to which the plaintid was 

entitled on the above tindings. 

Paragraphs 96-98 discuss the effect of the deed of compromise, Exhibit 
H 19. 

Paragraph 99 deals with the question of limitation, also dealt with 
in paragraph 73: and paragraphs 101 and 102 with the objections that 
the suit was instituted without the consent of the Advocate-General, and 
that other causes of action were joined in a suit for the recovery of 
immoveable property. Paragraph 103 relates to an objection that some 
of the plaint properties were acquired by theTambirans of Tiruppanandal 
on their own account, as to which a special issue is directed to be tried. 

JUDGMENT. 

[381] 1. This is an appeal from the decree of the Subordinate Judge 
of Kumbakonam, who dismissed the appellants suit in regard to two 
Mutts, one situated at Tiruppanandal and the other at Benares. The suit 
was commenced on the 15thOctob0r 1881 by the plaintiff, now appellant, as, 
the representative for the time being of the religious institution called the 
Adhinam at Dharmapuvam in the district of Tanjore. According to the 
appellant, the properties in suit are the endowmeofis founded in support 
of the Mutts and various charities performed at Benares, Rameswaram 
and Chidambaram and in a few other places, and in the charge and under 
the management of the Tamhirans or representatives of the Mutt called 
the Benares Mutt at Tiruppanandal in the same district. The last lawful 

manager of this Mutt was one Ramalingi Tamhiran, and upon his death 

in September 1880 a dispute arose in regard to the right of succession 
to management, and it has led to this litigation. In his plaint the appel¬ 
lant prayed for a declaration that the Mutts at Tiruppanandal and Benares 
are subject to his control and that of his successors at Dharmapuram, 
that they are entitled to appoint and send Tambirans to manage them, 
that the respondent’s succession was unlawful, as he was not a Tambiran 
attached to the Adhinam, at Dharmapuram and as he was not appointed by 
the appellant, and that the will executed by Ramalinga Tambiran in res¬ 
pondent’s favour had DO legal force. Heprayed also for a direction that the 
respondent do deliver the nroperties in suit either to him or to a Tambiran 
whom he may appoint as Rainalinga’s successor. 

2. The appellant’s case was (i) that the Mutts at Benares and 
Tiruppanandal and their endowments, together with the charities and 
their endowments administered by the beads of those Mutts, belonged 
to the Adhinam at Dharmapuram, and that the Pandara Sannadhi or 
the head of the Adhinam was their owner; (ii) that ne was entitled 
to appoint Tambirans for those Mutts according to usage ; (iii) that 
none but a Tambiran of the Dharmapuram Adhinam was eligible lor 
such appointment ; (iv) that the respondent’s succession was contrary 
to the usage of the institutions, and that the will left in his favor by 
Ramalinga Tambiran was invalid. It was not denied that the respond¬ 
ent was the Tambiran of the Adhinam at Tiruvavadutorai at the date of 
his appointment, but it was contended that, notwithstanding that circum¬ 
stance, his appointment was perfectly lawful. He pleaded that the Mutts in 
[882] dispute were independent institutions in no way subject to the 
appellant's control, that the Adhinam at Dharmapuram had no right 
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whatever in connection with them, that, according to usage, each Tam- 
biran at Tiruppanandal appointed another Tambiran as his jaoior during 
bis life and as his suecassor after his death, that the succession to manage¬ 
ment was regulated only by such appointment, that Ramalinga Tambiran 
appointed him by will as his junior and successor, and that his appoint¬ 
ment and succession were in accorlance with the recognized usage of 
the institution; 

3. He raised also several other obje'jfcions to the claim set up 
by the appellant. They were—1st, that the apoellaub was not competent 

1 , t f it was barred by limitation ; 3rdly, that 
parts of the properties in disnate belonged to Rimalinga Tambiran; 
4thly, that a portion was not in the respondent’s possession as alleged in 
the plaint; and. 5thiy. that the appellant was not entitled to the relief claim¬ 
ed by him in whole or in toart. The several questions arising for decision 
in this suit are indicated by the following issues framed by the Subordinate 
Court:— 

i. Whether the plaintiff is entitled to maintain this suit as the 

Pandara Sannadhi of the Dharmapuram Mutt? 

ii. Whether the Tiruppanandal and the Benares Mutts are or 

are nob subordinate and appurtenant to the Dharmapuram 
Mutt, and whether the Pandara Sannadhis of Dharmapuram 
have any interest in or control over the property of the Tirup¬ 
panandal and Benares Mutts and of the Mutts belonging 
thereto or connected therewibi: ? 

iii. Wnebher, as admitted by the defendant, he having received 
kashayam from the Tiruvavadutorai Mutt, be became a Tambi¬ 
ran of that Mutt and could not validly be appointed to the 
Tiruppanandal and Benares Mutts without his becoming a 
Tambiran of Dhaimapuram Mutt by receiving mantra kasha- 
yam from the Dharmapuram Mutt? 

iv. Whether the right of appointing Tambirans for the Benares 
and Tiruppanandal Mutts does or does nob belong to the 
Dharmapuram Pandara Sannadhi for the time being? 

[383] V. Whether the appointment of the defendant by Ramalinga 
Tambiran was valid ? 

vi. Whether, if the appointment of the defendant was not valid, 

the plaintiff is entitled bo any relief in this suit ? 

vii. "Whether the plaintiff is entitled to recover the property sued 
for or any part of it ? 

viii. Whether the plaintiff is entitled to the declaration asked for in 
the plaint ? 

ix. Wbetherithe property not admitted nor mentioned in the defend* 

ant’s written statement is in his possession ? 

X. Whether the suit is barred by limitation ? 

xi. Whether the plaintiff is entitled bo any, and what relief? 

4. The late Subordinate Judge of Kumbaconam, who tried the suit, 
held that the Mutts at Tiruppanandal and Benares were independent insti¬ 
tutions, and that the head of the Adhinam at Dharmaouram was neither 
their owner nor entitled to interfere with their management or with the 
succession bo it, and upon that ground he dismissed it with costs without 
proceeding to consider the other issues framed for decision. Prom 
this decree the plaintiff has appealed, and his grounds of objection are-r 

i. That the decree is contrary bo law and the weight of 
dence ; 
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ii. That due legal effect has not been given to the endow¬ 

ment deeds produced by the appellant, whilst undue weight 
has been attached to those produced by the respondent; 

iii. That the numerous letters and voluminous correspondence on 

which the appellant relied to prove the subordination of the 
Tamhirans of Tiruppanandal to the Pandara Sannadhi at 
Dharmapuram have not properly been considered ; 

iv. That Exhibits R18 and Hl9 have been misconstrued, and that 

Exhibits J, E15, M9, N9, and S4. and the documents filed in 
connection with exhibit S4, have not been noticed by the 
Subordinate Judge; 

V. That there is no satisfactory evidence to support the finding that 
the agreement, filed as Exhibit H, was obtained by coercion 
and that it could not be and was not set aside by any 
Magistrate; 

[384] vi. That the exhibits mentioned in paragraphs 43. 46, 47, 48, 
50, 52. 53, 54, 55, 65. 67. 71. 72, 73, 76. 80. 81, 82. 86. 93_, 94. 
and 98 of the original judgment have been improperly admitted 
as evidence against the appellant, and that undue legal effect 
has been given to them ; 

vii. That the exhibits produced to show that the appellant’s predeces¬ 

sor appointed Ganapati Tambiran have not been noticed by the 
Subordinate Judge ; and 

viii. That the procedure prescribed by Section 204 of the Code of 
Civil Procedure has not been followed. 

5. The Subordiuate Judge has dealt with the appellant’s claim on the 
merits and considered it unnecessary to decide the other questions at issue, 
and it is therefore desirable to see if his decision can be supported. The 
parties to this appeal are ascetics or hermits who profess to have renounced 
all family ties and all desire for wealth and women, and devoted them¬ 
selves to religious study, contemplation and service in view to secure 
immunity from future births (to which, according to their faith, they 
believe tney are liable,) and spiritual happiness. The class to which they 
belong has existed as a part of the social system obtaining among the 
Hindus from a very early period. In his Smruti, Yajnavalkya recognized 
this class, and adverting to it, the author of the Mitakshara has propounded 
a special rule which, in the absence of special usage, governs the succession 
to persons devoted to religion (l). The rule is tha> when a layman becomes 
an ascetic, devotes himself to religion, and adjures secular relations 
of life in the mode prescribed by usage, he passes from his natural 
into a spiritual family. He ceases to be a member of the former and 
becomes a member of the latter. As his heirs in his natural lamily are 
certain relations in the lines of descent and ascent, and, on their failure, 
certain collateral relations, so by analogy his heirs in bis spiritual family 
are bis preceptor, his disciple and his spiritual brother and associate in 
holiness. The author of the Mitakshara says, “the heirs to the property 
of a hermit, of an ascetic and of a student in theology are in order the 
preceptor, a virtuous pupil and a spiritual brother belonging to the same 
hermitage, and, on their failure, any one associated in holiness.” In 
paragraph 4 he [36S] explains what is meant by a virtuous pupil, and in 
paragraph 5 he states that a spiritual brother associate in holiness is one 
who is engaged as a brotherly companion, and who is also an associate in 

(1) Mitakshara, Ohap. Ilf 8. 8. Stoke’s Hindu Law Books, p, 4g0. 

1021 


1887 

APRIL &. 

Appel¬ 

late 

Civil. 

10 Bf. 373. 



1887 

AnaL G. 

Appel¬ 

late 

Civil. 

10 M. 375. 


10 Mad. 386 Indian decisions, new series [Yol. 

holiness as beloogins to the same hermitage. Though the term preceptor 
is nob explaioe l by uim, ir. is generally understood to refer to the person 
who admits him to the order of ascetics and initiates him in its cardinal 
doctrine. 

6 . Having referred to the notion of a spiritual family as embodied in 
the Mitakshara law and to the special rule of succession applicable to the 
individual property of an ascetic, it is desirable to explain what is meant 
by a Mutt and by an Adhioam and by the terms Tambiran and Pandara 
Sannadhi. 

If an ascetic or a hermit is a Brahman, he is called a Yati or Sanni- 
yasi; if a Sudra, he is called a Paradesi, and if the Sudra is attached to an 
Adhinam, he is called a Tambiran, and if he is at the herd of the Adhinam, 
he is called the Pandara Sannadhi. For the purposes of this appeal, it is 
necessary to refer to two Adhinams, the one at Dharmapuram. of which 
the appellant is the Pandara Sannadhi, and the other at Tiruvavadutorai, 
of which the respondent was a Tambiran prior to his appointment by 
Eamalinga to Tiruppanandal. The term “ Adhinam ” signifies the seat of 
the chief ascetic at the head of a religious association or brotherhood or a 
holy crowd, and takes its name from the village in which it is situated. 
The origin of the associations, their constitution and develonment form 
pare of the history of the establishment and spread of the Brahminical 
systems of religious doctrine among the Sudra communities in Southern 
India. Originally, the ascetic, who renounced the world and devoted him¬ 
self to religion, confined his attention to the study of theology, to impart¬ 
ing religious instruction to his disciples, and to complying with the 
ordinances prescribed for tbe guidance of his order. He then owned no 
property, except his cloths, sandals, religious hooks and the idol be kept 
for his personal worshin and a few other articles of trifling value which were 
absolutely necessary(l). He had no fixed residence and moved from village 
to village, accepting such lodgings and food as were provided for him by 
pious laymen who were in their turn enjoined by the Shastras to honor 
and support him. This is the mode in which Brahman Sanniyasis live 
[386] even at the present time. In several villages pious laymen 
erected buildings for the residence of hermits when they visited their 
villages, and these were called Mutts. In its original and narrow sense, 
then, the term Mutt signified the residence of an asceuc, or Sanniyasi or 
Paradesi. 

But when the Buddhists assailed the Brahminicsl religion and when 
Sankarachariyar, the founder of the Advaita or nondualistic school of 
philosophy, ultimately prevailed against them, he established some Mutts 
in order to maintain and strengthen the doctrine and the system of 
religious philosophy be taught, Sanniyasis being placed at the head 
of those institutions. After Sankarachariyar, the founders of the Vaiahnava, 
Madhva and other schools of religious philosophy in this Presidency 
established Mutts for a similar puroose. In former times these institu¬ 
tions exercised considerable influence over the laymen in their neigh¬ 
bourhood, they became centres of classical and religious learning and 
materially aided in promoting religious knowledge and in encouraging 
religious and other charities. Tbe ascetics who presided over them 
were held, owing to their position as religious preceptors and often 
also in consequence of their own learning and niety, in great reverence 
by Hindu princes and noblemen, who from time to time made large 

(1) Mitakshara, Chap. II, S. 8, para 8. Scoke’s Hinda Law Books, p. 450. 


1022 



IIL] G. S. PANDAEA SANNADHI V, KANDASAMI TAMBIRAN 10 Mad. 388 


presents to them and endowed the Mutts under their control with 1887 
grants of land. Thus, 'a class of endowed Mutts came into existence in Aprils. 
the nature of monastic insrif.utions, presided over by ascetics or 
Saooiyasis who had renounced the world. Thus, the ascetic who APPEL- 
originally owned little or no property, came to own me Matam LATE 
under his charge and its endowment, in trust for the maintenance CiVIL. 

of the Mutt, for his own support, for that of his disoiploi^, and for the per- - 

formance of religious and other charities in connection with it, according 10 379. 

to usage. When the Biahmioical creed and system of religious doctrine 
were adopted by Sndras in the Tamil districts, the order of a'-cetic'i and 
the practice of inscitnting Mutts as centres of religious study, instruc¬ 
tion and charity, came into prevalence amongst them. Pious and learned 
ascetics among them, actuated by a desire to disseminate religious know¬ 
ledge and promote religious charity, established Mutts in Tinnevelly, 

Madura, Trichinopoly, Tanjore and ehewhere. Among others, Giyana 
Sambandha Pandai’a Sannadbi established the original Mint, which has 
since developed itself inte the Adhinam now at Dharruapirram. The 
[387] distinction between an. Adhinam and a Mutt as an endowed insti¬ 
tution consists in the latter being an isolated institution, whilst the 
former is the central institution from which the chief ascetic exercises 
control and supervision over a group of endowed institutions and religious 
trusts committed to his management and subject to his jurisdiction as the 
responsible trustee. It will be remembered that the ascetic is prevented 
by the us^ge of his order from owning or managing property for personal 
enjoyment. The administration of a Matam endowment presided over 
by an ascetic was an excej)tion to the rule recognized on the ground that 
such administration was in furtherance of the cause of religion. But 
among Sudras the administration of temple endowments, of endowments 
instituted for special services in Hindu temples, and of endowments 
founded for the support of religious and other charities either in particular 
places orpn particular occasions, was also considered to fall under the 
exception. After Giyana Sambandha Pandara Sannadhi established the 
original Matam at Dharmapurara, several temples and their endowments 
and other endowments of the descriptions mentioned above came 
under the management of his successors. The endowments to be adminis¬ 
tered and the institutions to be managed in Tinnevelly and in Tanj ore 
were so many and so far from each other, that it was long since 
found necessary to -establisli a subordinate Adhinam at Sivasilum in 
Tinnevelly and to place a junior Pandara Sannadhi at it< head. The 
junior exercised co-ordinate powers, but he was always subject to the 
suoervision and control of the senior at Dbarmapuram. The Adhinam at 
Tiruvavfldutorai was founded by a separate ascetic, and it has also a junior 
or subordinate Adhinam in the dis^-rict of Tinnevelly. The endowments 
subject to its jurisdiction and control are of the same description and 
character, consist of Matam endowments, temole endowments, katlais or 
endowments for special services in particular temples, and other endow¬ 
ments in the nature of religious and charitable trusts. 

It is necessary to describe next the procedure followed in the Adhi¬ 
nam at Dharmapuram in attaching Tambirans to it in order to form an 
idea of the mode in which the religious association is constituted. When 
a layman desires to become an ascetic, he is required to undergo 
a probation. On the commencement of the probation, ho usually 
wears a red cloth,called yattrai kashayam. After the probationer makes 
apme progress in. religious study, he [388] is taught a form of prayer 
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1887 called the sam^yam. At a later stage he is taught another form of 
APRIL 6. prayer called the visesham. The duration of the probation depends on 
the discretion of the Pandara Sannadhi, and so long as the probation con- 
AppeL- Mnu'^s, the probationer is at liberty ti change his mind and to return to his 
LATE family. On the Pandar i Sann^idhi being satisfied with the probationer, 
Civil, the former “summons the latter on an appointed day to the room in his 

- Mut^ which is s-'t apart for the worship of his titular deity called 

10 M. 375. Chokkalingam. There, in the presence of the idol, the probationer is 

formally asked if he gives up his f.iraily and his desire for women andlandj 
and if he gives an answer in the affirmative, the answer is accepted as a 
solemn renunciation of the world. The Pandara Sannadhi then teaches 
him tne mula mantram, or the distinctive doctrine of bis order and of the 
Adhinam, invests him with a consecrated cloth and gives for his personal 
worship an idol made of sandal powder. The teaching of the mula mantram, 
or the distinctive text, is called upadesam or initiation. The cloth which 
is given on the occasion as the visible symbol of initia^.ion is called 
mantra kashayam, or consecrated red cloth. The image of sandal 
powder which is given for worship is called the Partiva Puja. According 
to the appellant a ceremony is then performed. It is called the Dattam 
or gift. At this ceremony, the Tambiran or disciple solemnly makes a 
gift of his body, soul and wealth to the Pandara Sannadhi. It is in 
evident allusion to this ceremony that Tambirans sneak of themselves 
and other Tambirans as the slaves of the Pandara Sannadhi. After his 
ordination, the Tambiran remains in the principal Matam and continues 
his religious study until he becomes a learned ascetic. He is expected 
also to study the history of the Adhinam, to visit its subordinate Mutts, 
to undertake pilgrimages and to advance to the best of his power the 
cause of religion and charity. The collective body of Tambirans, with the 
senior and junior Pandara Sannadhis attached to an Adhinam, constitute 
together the holy crowd or assoaiabion of that particular Adhinam. From 
amongst them, the Pandara Sannadhi usually selects persons to adminis¬ 
ter local endowments and charities under his supervision and control, 
and when a selection is made he gives the nominee a special kashayam, 
or a superior red cloth, as a mark of distinction. It is alleged for 
the appellant that in the case of Tambirans appointed to the Mutts in 
Nepaul, at Benares, Tiruppanandal and [389] Achiram in Travaucore, all 
of which are claimed in this suit as belonging to the Adhinam at 
Dharmapuram, special marks of distinction are conferred upon the nomi¬ 
nee, such as some clothes and ornaments, &c., called suudaravadam, 
arukutti and a crystal lingam for worship called Odayavar Puja. Before 
Tambirans are deputed to important Mutts and charities, they are also 
taught a further form of prayer called dikshakurai, probably in view to 
raise their religious sanctity in the estimation of laymen. 

7. Though a similar procedure is followed in the Adhinam at 
Tiruvavaduborai, there is considerable oral evidence to the effect that it 
differs in several minor particulars. Several witnesses say that the mula 
mantram, or the text taught ao' that institution, is noc the same. It 
appears also that at Tiruvavadutorai a ceremony called Nirvana Diksba is 
performed, and it is not part of the procedure at Dharmapuram. In the 
former, the Tambiran makes a gift of his body, soul and wealth, not to 
the Pandara Sannadhi, bub to God, and the titular deities worshipped in 
the two Adhinams are nob the same. The external observances of the 
Tambirans also differ though in unimportant particulars. 

8. In connection with the mode in which Tambirans are ordained 
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Dharmapuram, our abtienfcion is drawn to the fact that none but the 
Pandara Sannadhi is at liberty to admit a layman as Tambiran. Though 
the respondent denied it and contended that every Tambiran was entitled 
to take a disciple, there is considenble oral evidence in support of the 
appellant’s assertion. It is corroborated by the circumstance that a cere¬ 
mony called Achariya Abhishekam is performed only in the case of 
Tambirans who are raised to the position of a senior or junior Pandara 
Sannadhi. It consists in anointing and bathiiig hirn as an achariya or 
preceptor, and consecrating him ai such with the recitation of religious 
texts prescribed for the occasion. Tne belief with which it is performed 
is that unless a Tambiran is solemnlv consecrated as a preceptor, he is not 
competent to iniuiate laymen in forms of prayer conducive to their spiritual 
happiness and to ordain laymen as Tambirans wish efficacy. Having regard 
to the character of these associations as organized religious communities 
acfcing under the guid ince of a chief ascetic in disseminating the religious 
doctrine of his school and Adhinam, the usage which is spoken to by 
the witnesses is not improbable. Agiin, chere are several letters in evid¬ 
ence which show that probationers attached to the Mutt at Benares 
were sent [390] by former Tambirans at Tiruppanandal, with a request . 
that the Pandara Sannadhi for the time being might be pleased to ordam 
them as Tambirans, and that the Pandara Sannadhi ordained some and 
did not ordain others. The weight of evidence appears to us to be in favour 
of a special usage by which the Tambirans of the apoellant’s Adhinam 
are ordained only by the Pandara Sannadhi at Dharmapuram. 

9, It is conceded by the parties to this suit that the Adhinams at 
Dharmapuram and Tiruvavadutorai came into existence several centuries 
ago, and long prior to the institir ion of the Mutts at Benares and Tirup- 
panandal, which form the subject of the present litigation. 

It appears that about 300 years ago, when one Masilamani Desigar 
was the Pandara Sannadhi at Dharmapuram, a Tambiran of his 
Adhinam called Gurupara Tambiran established the Mutt at Benares. 
This individual is reputed to have been an ascetic of great learning and 
merit, to have gone to Benares on pihriraage, and acquired an extensive 
reputation in Northern India as a pious devotee. The case suggested by 
the appellant’s oral evidence is that during hie stay at Benares, Gurupara 
obtained considerable wealth, and on his return to the South, he placed 
his earnings at the feet of his preceptor, the then Pandara Sannadhi at 
Dharmapuram, in compliance with the religious obligation arising from 
the ceremony of gift or Dattam already mentioned, and according to which 
the property acquired by a disciple of the Adhinam beloogs to the 
Adhinam itself, that the Pandara Sannadhi declined to accept the offer, 
but told Gurupara to take back the property to Benares, where it was 
acquired, to found a Mutt there, and to apply the property to religious 
purposes and charities. Thus, on the appellant’s own showing, the Mutt 
at Benares was established by Gurupara with the aid of property acquired 
by him. That Gurupara was a disciple of the Dharmapuram Adhinam is 
not disputed. Though the appellant’s witnesses profess to infer from what 
is reputed to have passed between Gurupara and his Pandara Sannadhi 
a surrender of bis earnings by the former and a re-transfer by the latter, 
the fact is clear that the Mutt at Benar -s was not founded with the aid 
of funds supplied from the endowment of ths Adhinam at Dhar napuram. 

As Benares is considered by Hindus t^ be a sacred city both in North- 
and Southern India, and as the existence of a Mutt there [391] for 
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the purpose of executing religious and charitable trusts under the super¬ 
vision of an ascetic devoted to religion was regarded as a great facility by 
those who desired to institute new charities in the sacred city, either 
for their own spiritual benefit or for that of their deceased ancestors, the 
Mutt founded by Gurupara gradually rose in importance and endowed 
wealth. The evidence shows that in the course of its history, the Mutt 
at Benares came to own several subordinate Mutts, both in Northern and 
Southern India, and among the rest, we may refer to the Mutts at 
Morangi in Nepaul and at Achiram in Travaucore, at Chidambaram, 
Ramesvaram, Kunobakonam. aod Trichinopoly. It shows also that it 
was the practice of its Tambiraos to visit Hindu princes and noblemen, 
to inspire them with esteem and respect for their learning and piety, and 
then to induce them to found and endow charities at Benares, and to 
commit the endowments to tbeir management and superintendence and 
that of their successors in the Mutt. The subjoined table indicates the 
course of succession at Benares until the early part of the last century, 
when one Tillauayaka Tambiran established the Mutt at Tirunpanandal 
(see Exhibit 17). 

1 

Kumara Gurupara Tambiran (the founder). 

2 

Chokkanadha Tambiran. 

I 

3 

Arunachala Tambiran. 

4 

Ambalavana Tambiran. 

5 

Sadayanna Tambiran. 

1 

6 

Tillanayaka Tambiran. 

Seeing that there had been six cases of succession at Benares before 
the Mutt at Tiruppanandal came into existence, there was but one Mutt 
for tbe administration of the Benares charities for a period of 150 to 180 
years, 25 to 30 years being taken to represeot each generation on the 
average. Beyond the fact that these Tambirans were Dharmapurammen, 
and that there was an inscription on the Benares Mutt that it was the 
Dharmapuram Mutt, the [392] evidence affords no information as to the 
usage which regulated the succession. The first and the sixth Tambirans 
were admittedly Dharmapiiram men, and in advertence to the ordinary 
mode in which the succession in a spiritual family is kept up, it would be 
reasonable to infer in the absence of evidence to the contrary, that tbe 
intermediate ascetics were also Dharmapuram men. As to the inscription, 
it is by no means conclusive in regard to the question of subordination or 
agency at issue. A disciple founding a Mutt would ordinarily designate 
it after the Adhinam to which he belongs ; but it would be unsafe to infer 
from it without more that it was subordinate to the Pandara Sannadhi 
at Dbarmapuram in regard to management and selection of successors. 
The name of the founder, Gurupara, appears also in the inscription, and 
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the words are—" Kumaraswami Mutt of the Dharmapuram Adhinam in 
the Kaidara Ghutt ” (Benares). There is on this point the evidence of 
several witnesses for the appellant who saw the inscription (2, 4, 8, 9, 33, 
34, 36, 48 and 65), and the witnesses 6 and 14 examined on commission at 
Tinnevelly, and there is no reason to think that it is nob bona 

10. Id the time of Tillanayaka Tambirao, he conceived the idea of 
establishing a Mutt atTiruppanandal in aid of the Benares charities. He 
probably believed that there were several pious rajas, zamindars and rich 
men in Southern India, who might be induced to substitute ^ permanent 
endowments for contributions in money made from^ time to time, and to 
iostibute and endow new charities, and that the Tambiran at Tiruppanandal 
mighfc better realize the income of the endowments which might be situated 
in the south. As appeal’s from exhibit 1273, the Matam at Tiruppanan¬ 
dal was founded as a banking house or agency, in view to making collec¬ 
tions from existing endowments, to receiving fresh offerings or contribu¬ 
tions in money, and bo acceptiug .and managing new endowments 
which might bo created in aid of new charities instituted at Benares. It 
is also in evidence that the Tambiran at Tiruppanandal issued hundis 
on the Mutt at Benares, and cashed hundis issued from Benares and 
charged a discount, creating thereby an extra source of income for the 
two Mutts. The appellant’s averment was that Siva Giyana Desigar 
was the tenth Pandara Sannadhi at Dharmapuram, and that by his 
order Tillanayaka went to Tiruppanandal and established the Mutt 
there. The oral evidence on this point is that Tillanayaka is reputed 
[393] to have founded the Mutt under the orders of the Pandara Sannadhi. 
Seeing that the spiritual relation between them was that of a preceptor 
and disciple, it is by no means improbable that the institution was 
established in consultation with the Pandaram at Dharmapuram, but 
there is not a particle of evidence to show that any contribution was made 
from the funds of the Adhinam either towards the erection of the Mutt 
or towards endowing it. The presumption is that Tillanayaka, who came 
from Benares and who was then the Tambiran in charge of the Mutt 
there, built the Mutt at Tiruppanandal and purchased property for its 
benefit with the moneys he brought from Benares. The subjoined table 
indicates the course of succession at Tiruppanandal from the time of Tilla¬ 
nayaka to that of Eamalingam, who died in 1880:— 

1 

Tillauayaka Tambiran (the founder, 1720—06). 

2 

Kujaara Gurupara Tambiran (1756—91). 

;{ 

(Jbitambaiaaadha Tambiran (1792—98). 

4 

Sadayappa Tambiran (1798—1836). 

5 

Ganapati Tambiran (1836—38). 

C 

Bamalinea Tambiran (1838—11). 

I 

7 

Chokkalinga Tambiran (ISll—59)- 

6 

Ganapati Tambiran (1852—03). 

S 

Bamallasa Tambiran (1853—80). 
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11. The appellant asserted in his plaint, 1st, that he was the owner of 
the properties in suit; 2ndly, that the right of appointing Tambirans to 
Tiruppanandal and Benares was vested in him; and, 3rdly, that no one but 
a disciple of his Adhinam was eligible for such appointment. We shall now 
give a brief account of the management oi each Tambiran, and note the 
leading facts which [394] throw light on each grouod of claim. As already 
observed, Tillanayaka was the first Tambiran at Tiruppanandal, and he was 
in management from 1720 to 1756. He built the Mutt, purchased lands and 
took mortgages from various persons in his own name. These transactions 
are evidenced by Exhibits 45 to 79, and they extend from 1740 to 1754, 
nearly Rs. 17,000 being invested by him in land during this period. Each 
document contains a'clause that the land sold or mortgaged shall be enjoyed 
by the alienee and “ his successors in the line of disciples.” It appears 
that several villages were granted to him as endowments for charities 
instituted at Benares in his time. He obtained one village from the Rani 
of Tanjore in 1720 (Exhibit A), two villages from the Zamindar of 
Ramnad in 735 (Exhibit E51), three villages from the rulers of the 
Nayak Dynasty in 1725 (Exhibit 782), and one from the Zamindar of 
Torayur, in the district of Trichinopoly about the same time (Exhibit 
1392). The grantee named in all these documeots was Tillanayaka 
Tambiran and not the Pandara Sannadhi at Dharmapuram. In Exhibits 
A and E51 he is described as "a disciple of Dharmapuram,” and ’*a 
disciple of the Pandara Sannadhi at Dharmapuram.” In Exhibit 782, 
however, he is described as “ the head of the Adhinam dispensing Benares 
charities.” It is stated further in Exhibit E51 that the villages are to be 
enjoyed by the grantee and “ his successors in the line of disciples.” It is 
clear then that Tillanayaka had funds in his possession wherewith he was 
able to build the Mutt at Tiruppanandal and to invest about Es. 17,000 in 
landed property, and that he procured grants of seven villages for the 
support of charities instituted at Benares and entrusted to his management. 
As regards the property purchased or taken in mortgage by him, his inten¬ 
tion was that it should descend to his successors in the line of disciples. 
As to the charities and their endowments. Exhibit E51 stated in express 
terms that the succession to management was to be in the line of disciples, 
and though the other documents are silent on this point, the fact that the 
donors knew that the person to whose care they entrusted the charities and 
the endowments which they permanently instituted was an ascetic in the 
charge of a Mutt gives rise to the presumption that they intended that the 
right of management should descend in acsordance with the law of succes¬ 
sion applicable to it. It is no doubt true that in some of the endowment 
deeds, the grantee is described [395] as a disciple of the Adhinam 
at Dharmapuram, but there is nothing in those documents to indicate 
that they are more than words of description. In this connection, 
however, we should draw attention to Exhibit W52, which relates to a 
money grant of 3,000 pagodas as a permanent endowment for the 
performance of a charity newly founded at Benares as described therein. 
The document purports to be a joint undertaking or agreement executed 
in 1725 by the then Pandara Sannadhi of the Adhinam at Dharmapuram, 
by Tillanayaka Tambiran as manager of Kasi (Benares) charities, and by 
Kumarasami Tambiran of Benares in favour of the donor Ohinna Muttu 
Chetti of Madras. The material portion of the document is this— We, 
the Pandara Sannadhi of Dharmapuram, Tillanayaka Tambiran and his 
successors in the management of his Mutt and Kasi (Benares) charities^ 
the subsequent karbhas (owners) of the Adhinam and Kumarasami 
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Tambiran, ageni of the Benares charities, bind ourselves to conduct the 
charity mentioned herein without detriment to it so long as the sun and 

There can be no doubt that upon the true construction of this docu¬ 
ment, the Pandara Sannadhi was a joint trustee with reference to this 
money endowment. Having regard to the fact that the undertaking was 
given by the Tambiran who was actually to execute the trust at Benaies 

Is agent, by Tillanayaka as the manager of the Mutt 
and of the Benares charities, and by the Pandara Sannadhi as the bead 
of the Adhinam, it is not unreasonable to infer tnat the Pandara Sannadhi 
and his successors were regarded by the donor as controlling rather than 
managing trustees. This document is further evidence of an admission 
on the part of the appellant’s and respondent’s predecessors to the effect 
that in Tillanayaka’s time the Mutt at Tiruppanandal was the pimcipal 
Mutt; that the Mutt at Benares was regarded as a mere agency and that 
each of the trustees at Dharmapurara and Tirunpanandal had his own 
line of successors. It shows also that at that time theie wem coi la 
relations between the Pandaram at Dharmapuram and the Tambirans at 
Tiruppanandal and Benares, and co-operation on their part when required 
in guaranteeing due administration of particular chanties. 

12. The second Tambiran at Tiruppanandal was Kumara Gurupara 
Tambiran. who succeeded Tillanavaka about 1756. He was probably the 
Benares agent named in Exhibit W52 a. be^ was 1° 

some documents as Kumarasami, but there la t 

show the specific ground on which his succession rested except Exhibit 1 /. 
to which we shall presently refer. Like his predecessor he invested money 
in land and made purchases in his own name without any reference or 
allusion to the Pandara Sannadhi for the time being, and mduced ra]as 
and zamindars to add to the charities and their endowments at Benares 
under his management or superintendence. Exhibits 80 to 104 show what 
purchases and mortgages were made or taken by 

from 1755 to 1789, aggregating in value nearly Rs. 4,600 or Rs. 5,000. 
They also contained a clause which provided for the enjoyment of the pro¬ 
perty purchased by the purchaser and his successors in the line of disciples, 
lu connection with the new charities established at Benares and m other 
places, he obtained four villages from the Rajah of Tan,ore under Exhibits. 
B and C. three viUages from the Zammdar of Sivaganga (Exhibits Y43 and 
A47), and three villages from the Zamindar of Kalastri a*Td the Jaghirdar of 
Mogarlanalayam in 1759 and 1763 under Exhibits 778 and 781. He 

obtained also another village from the ThI 

port of a charity at Ramesvaram under Exhibit 780 m the year 1785. The 

grantee named in all of them was Kumara Gurupara Tambiran. but in 

Exhibit Y46 he was described as the disciple of Muttukumara pesigar, the 

Pandara Sannadhi of Dharmapuram at that t'me. In Exhibits Z46 and 

A47 he and his successor were de-^cribed as the disciples of Siva Giyana 

Sam’bandha Desigar or Giyana Sambandha Desigar of Dharmapuram. 

Exhibits 780 781. Y46, provided that the succession to management was 

to be in “ the Une of disciples.” In Exhibits 780 and 781, the grantee 

was described as “self-dependent,” and, although considerable stress was 
laid on the expression at the hearing of this appeal on behalf of the 
respondent as being indicative of independence, it appears to us that 
the words were only terms of courtesy used in reference to pious asceties 
who are considered to have subdued their passions and wordly desire and 
to have become on that ground self-dependent or self-controlled. During 
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the period of the second Tambiran also there were money grants made 
as endowments of new Benares charities of the values of 1,800 and 
2.400 pagodas by two wealthy men in the town of Madras. They are 
evidenced by Exhibits X52 and Y52, which were jointlv executed in 
1778 and in 1788 by the then Pandara Sannadhi at Dharmapuratn, by 
Kumara Gurupara Tambiran as [39?] manager of Benares charities, 
and by Kasi (Benares) Kandappa Tambiran to guarantee to the donors 
due administration of the endowments instituted by them. In terms 
they are similar to Exhibit W52. They show that the donor associated 
the three persons and their successors as joint trustees, that the 
Tambiran at Benares was regarded as an agent, whilst the Tambiran at 
Tiruppanandal was looked upon as the manager of Benares charities, that 
each of the responsible trustees was considered to have a distinct line of 
successors, and that the probable intention was to make the local Tambiran 
at Benares who was to execute the trust, the Tambiran at Tiruppanandal 
who was recogni;^ed as the manager and superintendent, and the Pandara 
Sannadhi to whom both owed allegiance as their preceptor and spiritual 
superior responsible for the efficient performance of the charities to which 
the money grants related. 

13. Kumara Gurupara Tambiran died about 1790 and he was 
succeeded by one Chitambaranadha Tambiran. It is not clear what 
became of Kandappa Tambiran at Benare*’, who joined in the execution 
of Exhibits X52 and Y52. Chitambaranadha was in management at 
Tiruppanandal but for eight years and died in 1798. During this period 
two new charities were founded and were endowed with grants of 1,200 
and 1,600 pagodas. These charities were instituted in the towns of 
Kumbakonam and Chidambaram in the districts of Tanjore and South 
Arcot, and documents guaranteeing their due performance were executed 
jointly by the Tambiran at Tiruppanandal and by the Pandara Sannadhi 
at Dharmapuram in 1791 and 1794 (Exhibits Z52 and A53). In both, the 
Pandara Sannadhi is described to have joined in their execution, and in 
the execution of Exhibit A53a'one Sadayappa Tambiran, the then Tambiran 
of the Benares Mutt, joined. It is not stated in terms in these docu* 
ments that Chitambaranadhau was a Dharmapuram man ; but it is by 
no means probable that the Fandaram at Dharmapuram would have 
joined in giving an undertaking if he had not been his disciple or a 
Tambiran of his Adbinam. Exbibit'E53 suggests the inference that he 
was the first disciple who succeeded Kumaraguru Tambiran. Ohitambara- 
nadhan died in 1798, and be was succeeded by Sadayappa, who was the 
Tambiran in immediate charge of the Mutt at Benares. 

14. Thus from 1722 to 1798, which we term as the first period of 
[398] the history of management at Tiruppanandal, there were three cases 
of succession, and in two tbe successor was the Tambiran in charge of the 
Mutt at Benares, who was regarded as the agent or junior of the Tambi¬ 
ran at Tiruppanandal. The same was probably the case also as to Chi- 
tambaranadhan’s succession, although there is no cooclusive evidence in 
regard to it. In Exhibit 17, however, the sixth Tambiran, Ganapati, stated 
in 1838, when there was no dispute as to succession, that each Tambiran 
appointed his successor, both prior and subsequent to the establishment 
of the Mutt at Tiruppanandal. It appears further that the Tambirans at 
that station built the Mutt, purchased lands for its support and obtained 
grants of villages for charities instituted at Benares, Chidambaram, Rames- 
varam and Kumbakonam and in other places and committed to their 
management. The course of succession indicated as well by the endow- 
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ment-aeeds as by the sale-deeds was the line of disciples. It appears 
further that they were all Dhartnapuram men The Procedure of the 
Adhinam already mentioned, and according to which no one but the I'an- 
dara Sannadhi can appoint a Tambiran. affordspr^ma/acie ground for the 
inference that the Tambirans at Benares and Tiruppanandal must have 
been originally supplied by the Pandara Sannadhi or Procured rom 
Dharmapuram. though their subsequent elevation to the headship of the 
Mutts w'as the result of selection made by their predecessors. 

15. We pass on to the second period m the history of managem^t at 
Tiruppanandal extending from the time of Saday^pa, the fourth Tam¬ 
biran, to that of Ramalinga, the sixth Tambiran. During this period from 
1798 to 1841, we observe traces of an organized procedure in regard to 
management and succession. Like his o'-e^P^e^sors Sadayappa PYC^- 
sed lands for the Mutt for nearly Rs. 4,600 under Exhibits 105 to 151, and 
like them he also added to the charities and endowments administered from 
Tiruppanandal Exhibits 774, 775. 776. 777, D53. and Eo3 show that 
six new charities were instituted at Benares, Ramesvaram and Kumba- 
konam, endowed with grants of villages i)y the Raja of Karvetnagar, in 
the district of North Arcot. Sadayappa was the grantee named in them all, 
in Exhibits 774-7, he was described as the superintendent or dispenser 
of Benares charities ; and in Exhibit D53. he was described as the third 
disciple of Tillanayaka Paudaram. a disciple of the Dharmapuram J^pdara 
Sannadhi: and in Exhibit E53. he was described as the 1^3991 

disciple (in the order of succession) of Kumara Gurupaia Tambiian. 
Exhibits 778 and 106 to 151 indicate that the succession contemplated 
by the donor and by the Tambiran was a succession in the line of disciples. 
Again Exhibit 786, which purports to be a copy of the order issued by the 
GoUecbor of Tanjore in 1802. shows that the village of Vijakkan was 
proved to have been granted as the endowment of a chanty instituted at 
Benares. Whilst grants of land show that Sadayappa was the real grantee 
the two money grants made in 1798 w^re made on account of Benares 
charities on the joint undertaking of the Pandara Sannadhi, 
Tambiran at Tiruppanandal, who was described as the manager of Rasi 
(Benares) charities and of the Tambiran at Benares, that they wiU bo duly 

administered. . , ^ 

16. Here we should also draw attention to a few documents which 

throw light on the nature of the endowment at Achirap in Travanoore 
territory. Though it is not included among the properties now in litiga¬ 
tion documents relating to it and the correspondence which took place 
between the Tambiran there and the Pandara Sannadhi were referred to 

at the hearing in elucidation of the main n ftHQ 

original grants have noG been produced, still Exhibits D to G, dated 1802 
and 1837 which purport to be copies of accounts of measurement prepared 

bvthe Travanoore Government, describe the endowment as made part y 

for the Mahesvara or Guru Puja in the Mutt at Dharmapuram. and partly 
in support of Benares charities and as standing in the name of the Pandara 
Sannadhi at Dharmapuram. In this connection we may also 
letters addressed to him by the Tambiran at Aehiram. In exhibit Bd5, 
dated March 1833, he applied to Dharmapuram for an order that the title- 
deeds which were at Sivasilum with the junior Pandara Sannadhi should 
be transmitted to him for production before the Dewan who, it appears 
was then holding some inquiry in regard to grants made free of assess¬ 
ment. The title-deeds are mentioned as ‘ those in our favour relating to 
the sarvamanyam (rent-free lands) of Sivagiyanapuram as weU as to other 
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lands here belonging to the Adhinam.” The second letter, Exhibit C35, we 
refer to is the one dated May 1833, in which he protested against an order 
from Dharmapuram that he should first submit his accounts to a Karbar 
Tambiran and then forward them to Dbarmapuram. In this, Chokka- 
lingam, the local Tambiran, who became the Tambiran of Tiruppanandal 
[400] in 1842, said as follows: “ You were not pleased to direct when I 
was appointed that I should act in accordance with the views of the 
Karbar Tambiran, and it was not usual to do so in the days of my pre¬ 
decessors. I shall submit my accounts direct to your Sannidanam and 
obey your orders only, but I will not submit them to the Karbar or any 
other Tambiran or act under his orders.” Though we are not prepared to 
hold that as evidence of title the survey account prepared by the 
Travancore Government is more satisfactory than the survey accounts 
prepared by the British Government, yet this portion of the evidence 
taken together with the letters conveys the impression that the original 
grantee of the endowment at Achiram was perhaps the Pandara Sannadhi 
at Dbarmapuram, that the grant was obviously made in part for the 
benefit of the Mutt at Dbarmapuram and in part for the support of a 
Benares charity, that the local Tambiran submitted accounts to Dbarma¬ 
puram and acted in subordination to the Pandara Sannadhi, and that 
orders were issued to him both from Dbarmapuram and from Tiruppa¬ 
nandal. It is not, however, necessary to determine for the purposes of 
this appeal the relation of the Pandara Sannadhi in regard to so much of 
the endowments at Achiram as is administered from Tiruppanandal in aid 
of Benares charities, but it is sufficient to say that whatever may be that 
relation, it does not necessarily extend to the properties in suit. 

17. We pass on to some letters which throw light on the relation 
between the Mutts at Tiruppanandal and at Benares. It will be remem¬ 
bered that they were in their origin two branches which had a common 
trunk, and that though the original Mutt was at Benares, yet the institu¬ 
tion at Tiruppanandal was regarded as the principal or leading branch, and 
that at Benares as a subordinate branch both in the time of Tillanayaka 
Tambiran and Kumara Gurupara Tambiran. It is probable that the same 
relation continued in the time of Ohitambaranadhan, for he appears to 
have been raised from Benares to Tiruppanandal. Though Benares was 
the seat of the original Mutt and the place where the charity was actually 
executed, yet Tiruppanandal was recognized since its foundation as the 
principal Matam, probably because the senior Tambiran who was usually 
regarded as the chief and responsible manager and as better fitted to 
exercise supervision, fixed it as his seat and as the centre of control. It is 
in evidence that about 1802 one Kumarasami reported to the representative 
of a zamindar, who [401] had instituted one of the Benares charities, that 
he was appointed to the Mutt at Benares by the former Tambiran by will, 
and that he made no allusion to the Tambiran at Tiruppanandal. It 
appears, however, that about 1820 Sadayappa accompanied Sorboji, 
Maharajah of Tanjore, who went to Benares on pilgrimage and then 
re-established his authority as the responsible and chief manager. When 
he returned to Tiruppanandal, he left the Mutt at Benares under the 
management of a senior and a junior Tambiran named Aiyarappa and 
Ramalinga, and ever since Sadayappa treated them as if they were his 
subordinates and bound to carry out his instructions. In December 
1825 he called attention to certain complaints made to the Eaja of 
Tanjore, and issued orders that the charities should be conducted as 
usual, that the grievance brought to notice should at once be redressed, 
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and that the matter should be reported to Tiruppanandal (Exhibit 924). 
In another letter written in the same mouth, he censured Eamahnga m 
terms of severity, calling him ‘the most stupid of the stupid (Exhibit 
922) In April 1827 he states that he had instructed Aryarappa to pro- 

oeed'toMorangiinNepaul, and to arrange for providing the Ta“ib'ran 
there with an assistant and (or the of the charities 

in that place, and lo leave Ramalinga in charge of the Mutt at Benares 
during his absence (Exhibit 937). In June 1828 he ceiisured the Tambirans 

at Benares for contracting debts and called for ° . 

garding them (Exhibit 936). Ramalinga complained to Sadayappa against 

the character and management of Aiyai ai pa >n several 

921 is a letter addressed to Sadayappaby Alagia Tiruohitambala Tambiran, 

the manager of the Mutt at Morangi in Nepaul, and the latter asked 

the former to send a senior Tambiran and “ 

subordinate Mutt in a place called Vijayapur. He asked further for an 
advance of Ra. 2,000 to enable him to liquidate certain debts contracted 
for the benefit of the Mutt under him and promised to repay the loan m 
two years. The foregoing evidence leads to the mfereme that during 
Sadayappa's time, the Tambirans of the Mutt at Benares and Morang 
recognized him as their superior and acted in subordination to him and 
un(3er his supervision and control. 

18 As to the relation between Tiruppacandal and Dharmapuram, 
it should be steadily borne in mi.id that the P^ndara Sannadhi was the 

spiritual superior of Sada>appa as one of the [402] 'f that 

Dharmapuram Adhinam. But the contention for the appellant is that 

there is the relation of master and servant or of principal and agent 

between them with reference to the administration of the Mutt at 

Tiruppanandal and its charities. The following are the facts which appear 

in evidence during Sadayappa’s time: ^ . . m- 

(i) In April 1823 Ganapati, the junior Tambiran at Tiruppanandal, 

paid Rs. 175 to the junior Pandara Sannadhi in Tmneyelly 
to meet the expenses of Guru Puja m his Mutt (Exhibit E4). (ii) In Sep 
tember 1823 Ganapati, Sadayappa's junior, said to tbe Pandara Sannadhi 
at Dharmapuram in a letter, “ I. your irrevocable slave, wi 1 do your bid¬ 
ding and nothing else." (iii) With reference to a villap called Sethur. the 
letter states that it may not improve our income, but the village will 
become ours (Exhibit F4). (iv) In another letter written in reply to an 
application made from Trichinopoly for an expression of opinion or for 
some favour, Ganapati said. “ The Pandara Sannadhi is the master and pos¬ 
sesses the power of establishing and disestablishiDg things. Send all the 

letters you wrote to us to him. If weexpressanopmion, he may take offence. 

(v) Exhibits G52, H52, K52 and L52 show that the Tambiran at lirup- 
panandal bought materials and repaired the Eastern and Western temples 
at Dharmapuram at his own expense, (vi) Similarly, the letters filed as 
Exhibits J4 and K4 prove that tbe kitchen at Dharmapuram was repaired 
under the orders of the Tambiran at Tiruppanandal. (vii; Exhibits G4 and 
H4 show that on one occasion Sadayappa sent some articles for use during 

a Guru Puja at Dharmapuram, and that on another occasion, when the 

junior Pandara Sannadhi was at Tiruppanandal. be arranged for bis per- 
forming Guru Puja on a scale suitable to his high position as religious 
preceptor or Achariyar. It was suggested that these contributions a.ad 
declarations indicate subordination. The allusion to Ganapati s position 
as an irrevocable slave has evident reference to the ceremony of Dattana or 
gift, according to which every Tambiran becomes, by reason of hia ordina- 
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tioD, a slave of his Pandara Sannadoi in a suiritual sense. Guru 
Paja is the anniversary of the PanHara Sannadhi’s Guru or precep¬ 
tor, and it is an occasion when all his disciples are considered to be 
under a spiritual obligation to make contributions according to their 
means. The relation between preceptor and disciple [403] is in 
a spiritual sense analogous to that of father and son, and it may well 
be that the repair of the Eastern and Western temples and of the 
kitchen at the cost of the disciple was regarded as an act of filial piety 
or liberality. The declaration that the Pandara Sannadhi is the master 
and can do and undo things at his pleasure, is an extravagant mode of 
expressing his importance as the chief preceptor or head of the association 
of Tambirans. The allusion to the village of Se*hur and the remark that 
if an opinion is expresed, the Pandara Sannadhi may take offence, may 
possibly refer bo some act connected with management, but the letters are 
nob sufficiently specific to enable us to sea what particular matter the 
writer had then before his mind. However this may be, the weight due to 
those acts must be determined with reference to other acts done by 
Sadayappa in connection with his management at Tiruopanandal. 

Amongst these, we shall first mention the transactions evidenced by 
Exhibits 582 and 583, which bear date June 1829. The first was a lease 
of some Adhinam land granted by the then Pandara Sannadhi to Sada¬ 
yappa, and the second wss a conditional sale of Adhinam property 
executed by way of mortgage. The last-mentioned document provides 
that you (Sadayappa) should enjoy the purchase so long as the sun and 
moon last and in the line of your disciples.*' It must be noted here that 
this mode of dealing with each other is not compatible with the present 
contention that the Pandara Sannadhi is the owner of everything at 
Tiruppanandal or the sole responsible trustee, and that the Tambirans 
at Tiruppanandal are merely his agents, subordinates or servants. 

19. Another matter which deserves to be noticed is the association 
of a junior with the senior Tambiran in management at Tiruppanandal. 
Judging from the papers before us, Ganapati was the first junior 
Tambiran at Tiruppanandal, and prior to Sadayappa’s succession, the 
Tambiran at Tiruppanandal was on bis death succeeded by the agent or 
junior in charge of the Benares Mutt. Probably the necessity for the 
services of a junior at Tiruppanandal was felt, because it would, on the 
one baud, give an opportunity to the senior to see whether the junior 
might be relied upon as a competent successor, whilst it would enable 
the junior to acquire experience before he became the bead of the Mutt. 
It will also be borne in mind that in Sadayappa’s time. Tiruppanandal 
[404] Mutt was not practically an isolated institution with some endow¬ 
ment, but an important centre of control exercised over several subor¬ 
dinate Mutts in Southern India, over che Mutt at Benares, and over the 
Mutts at Morangi in Nepaul and Achiram iu Travanoore. The evidence 
does not show that the Pandara Sannadhi had any thing to do with this 
modification of procedure at Tiruppanandal in regard to the agency for 
management. 

20. We may here refer to the procedure introduced in regard to 
succession. From the time of Sadayappa we find that each Tambiran at 
Tiruppanandal left a will nominating his successor. Sadayappa made 
three wills (Exhibits 1 to 3), one on the 19th March 1818. another on the 
8th September 1820, and the third on the 2nd February 1829. By every 
one of these he appointed his junior Ganapati as his successor and pro¬ 
fessed to do so in the exercise of a right vested in him. These documents 
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contain elaborate recitals ot exclusive ownership and of 
power to appoint a successor. As all the wills made from lolo an on 
which reliance is placed for the respondent have been made nearly m the 
same terms, we deem it desirable to out here Sadayappa s will in his 

own words. 


No. I. 


May God Visweswarae Help. 


1887 

APaiL 6. 

Appel¬ 

late 

Civil. 

10 H. 37d. 


1818. March 9. hwara, Masi 28. 

Will executed by me. Beuares Charity Sadayappa Tambiran, 
contemplating God Visweswarar of Benares and m the full 

possession of my faculties. • ^ 

Ganapati Tambiran, who is second to me, has been appointed 
as my successor after my death. The said Ganapati Tambi- 
ran alone is to enjoy with full rights of ownership the serva- 
maniam and shrottriem villages (granted by the rajas, noblemen 
and Brahmans ot the different countries for the support of the 
various charities conducted under my .iirection in the territo¬ 
ries extending from Benares and Nepaul to Cape Comorin, 
including temples, choultries, matams, water-sheds, flower- 
gardens. flights of steps constructed in rivers. &c.); and 
further he is to eujoy the miras villages which are held 
on payment of kist to the Circar, and various buildings 
and ail the appurtenances belonging to the said lands. 
He is further entitled to all the sale-deeds, gift-deeds, 
debt-bonds, (fee., standing in my [405] name, and to 
all the receipts, accounts,ready moneys, (fee. He is to enjoy as 
owner, in the succession of disciples according to custom. 
He is to manage all affairs and conduct the charities without 
any prejudice to them. The respect shown to me by the 
different rajas and noblemen should be shown to him ; and the 
Tambirans at Benares, Morangi, Rameswaram, and Cape 
Comorin should conduct themselves as usual towar(3s him as 
they have been conducting themselves towards me. Besides 
Ganapati Tambiran. no one in the Sanniasi Asramam (ascetic 
order of Ufe), or in the Grahasta Asramam (married order of 
life) has any connection. 

Viswalingam Thunai (may Viswalingam help). 

(Signed) Benares charity, SADAYAPPA TAMBIRAN. 

( ,. ) Temple Gash Accountant, Chinnapoa. I know. 

( ’’ ) Thiruppanandal Miras, Sadayappa Mudeliar. 

I know. . 

( ,, ) Benares Charity Agent, Sankaran Aiyar. 1 

know.” 

It is difficult not to be impressed on a perusal of the will with the 
belief that the testator had not the remotest idea of property or 
right of appointment vesting in the Pandara Sannadhi, though we are 
not in a Msition to say whether the deprecatory clause at the close 
of the wiU was inserted merely by way of emphasizing his exclusive 
right, or, as a matter of precaution in anticipation of a possible effort 
on the part of a future ambitious Pandara Sannadhi to interfere with 
hie independence. We must however add that up to this time all the 
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Tambiraus at Tiruppanandal had been Dharmapuram men, and to this 
extent, the usage is in favour of the appellant. These recitals acquire 
a special weight from their having hem repeated at each succession during 
the period under consideration, and from their having then called forth 
no opposition nor comment from the Pandara Sannadhis, who lived at 
no considerable distance from Tiruppanandal, and who bad by virtue 
of their position ample means of obtaining information as to what 
occurred at that place. It is also noteworthy that, notwithstanding 
such unqualified assertion of independenc'^, the relation between Sadayappa 
and his Pandara Sannadhi was very cordial, and that as will appear 
from Exhibits R18 and \V47, which-were produced by the appellant and 
are certainly [406] evidence at all events against him, the Adhinam was 
considered to have lost by Sadayappa’s death a liberal friend and disciple, 
whom it was not easy to replace. 

^ 21. Pursuant to the will made by Sadayappa, his junior Ganapati 

Tambiran succeeded him, and Ganapati’s management extended only from 
February 1836 to -fune 1838. The only addition which he made to the 
M'ltam endowment was a small purchase made for Rs. 24, and it does not 
appear that any new chariry was instituted in his time. It is the practice 
of the Revenue Denartment to keep a register of assessed lands in each 
Colloctorate for administrative purposes, and as each landholder died, 
to alter the registry hy inserting in the register the name of his successor. 
Exhibits 13, 14, 15, 16, 18, 19 and 20 relate to this proceeding, and 
show that the register was directed to bo altered to Ganapati’s name 
on the ground that Sadayappa was his senior, and that the junior was 
entitled to succeed the senior according to custom. It became also usual 
from Ganapati’s time to report the death and accession of each Tambiran 
at Tiruppanandal to the Raja of Tanjore and some of the zamindars as 
the descendants of those who originally instituted part of the Benares 
charities, and to receive from them letters of condolence and congratula¬ 
tion. These letters of congratulation noted the succession of the writers, 
and expressed a hope that the charities would be efficiently administered 
as before, and they were usually accompanied with the present of a cloth 
or some other token of courtesy. Exhibits 387 and 403 are such letters 
from the Zamindars of Kalastri and Karvetnagar recognizing Ganapati’s 
succession. In Ganapati’s time, there was a complaint made to the Collector 
in regard to the distinction claimed between Matam and charity lands, and 
in reply to an inquiry, Ganapati submitted a representation, which has 
been filed as Exhibit 17. It stated by whom the Mutts at Benares and 
Tiruppanandal were founded, the course of succession, the usage in regard 
to it, and how lands were acquired by Ganapati's predecessors for the Mutt 
at Tiruppanandal and for Benares and othei charities. It stated also that 
each Tambiran appointed his successor and contained no allusion to 
any private property belonging to the Tambiran as contradistinguished 
from that of the Mutt. It does not note the fact that all the Tambirans 
at Tiruppanandal were Dharmapuram men. To this omission, however, 
we do not attach weight, for it was not necessary to state it with 
[407] reference to the inquiry then made. The relation between Benares 
and Tiruppanandal was the same in Ganapati’s time as in that of his prede¬ 
cessor. In April 1837, Aiyarappa and Ramalinga, the senior and junior 
Tambirans at Benares, wrote to Ganapati that they would act under his 
orders in the same way in which they acted under thos3 of Sadayappa 
^Exhibit 1271). In this letter they also tacitly, if not expressly, recognized 
the practice of appointing a junior during the life of the senior and of 
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naming him as his successor, and said, if you direct either of us to conoe 
over t4re, we shall do so and perform such service as you may direct us 

E^ibit Q19, dated the 27th August 1838, is a letter which was written 
bv the senior Tamhiran in charge of the Mutt at Benares to the Pandara 
Sannadhi at Dharmapuram It shows that Eamalmga. the junior Tamhiran 

at Benares, joined Gauapati and served as his junior at Tiruppanandal, 
that it was however Ganapati's intention at first to appoint A jarappa the 
senior Tamhiran at Benares, as his junior and successor, and send back 
Ramalinga to Benares as senior Tamhiran of the Mutt at that station, and 
that AiyLappa was told to proceed from Benares to Tiruppanandal, that 
before he did so, Ganapati became seriously iU and died after 
Ramalinga who was on the spot as his successor by his will, marked as 
Exhibit 4, which is in terms similar to the will left hy Sadayappa Tamhiran. 
It shows also that it was the Tamhiran at Benares, from whoin Ganapati 
sought advice, and that it was from thence that he selected his junior. 
Ramalinga’s succession is the first in which the junior Tamhiran at 
Benares succeeded to the Mutt at Tiruppanandal m supersession of his 

Before we pass on to Ramalinga's management, it is desirable 
to refer tVtwo letters. Exhibits R18 and W 47 , to which both parties 
caUed our attention at the hearing of this appeal. It is by no means 
clear how those letters are evidence of reputation, or that timir writers 
had snecial means of knowledge in regard to the usage of the Mutt at 
Tiruppanandal. Accepting them, however, as evidence on the ground 
that neither party objected to them in the Court below, we are not 
preUtto attach much weight to them. Exhibit R_13 seems rather to 
Ligost to the Pandara Sannadhi, from the standpoint oi a partisan profess- 
infto be attached to him, how the Tiruppanandal Mutt and its chanties 
mfght be subordi- [408] nated to the Adhinam at Dharmapuram and 
what proceedings ought to he taken by the Pandara Sannadhi order to 
effect that object, than to describe bma fide the reputed prior usage of the 
• two institutions in relation to each other. After premising that Sadayappa 
was a sincere friend of the Adhinam that the chanties of the Mutt at 
Tiruppanandal form a very important hranch of the Adhinam, that Gana¬ 
pati Tamhiran was old, and that one Ulaganadha Tambiran was mos 
flifVifiil to his (Guru) preceptor and most interested in the Adhinam at 
^'ISir^m: R ^gests\hat the Pandara Sannadhi should appoint 
Ulaganadha as Ganapati's junior without showing much concern, but 
without giving rise tp discontent in others." It suggests further that 
Ganapati Tambiran should be sent for and consulted and spoken to as to the 
necessitv for the apnointment. and states that if Ganapati should not 
agree to your wishes, the fate of the chanties will he similar to that of 
CLtanams (temples)." It next alludes to Sadayappa s will in favour of 
Gananati but adds that the Government will not recognize its validity. 
It ton B^ys that if all the Tambirans appointed by the Paudara Sannadhi 
to the several charities pertaining to their office conduct the ohari les weU, 
they have only a right to continue in management to the end of their We, 
and that to Pandara Sannadhi has supreme power over all the chanties. 
It goes on to advise the Pandara Sannadhi not to have any concern 
about past events or any misgivings regarding the writer. It then subjoins 
a copy of an arzi (petition) to be addressed to the Accountant-General. 

‘‘^The arzi of Pandara Sannadhi of Dharmapuram Adhinam, to 
to Accountant- General, Madras. 
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“ Several rajas and rich gentlemen have left cash and sarva- 
maniain villages out of the proceeds whereof the affairs of 
chattrams built by them for feeding pilgrims at Benares, 
Ramesvaram, Chidambaram, Kumbakonam, Srirangam, and 
other places, and other charities there, are to be duly 
conductei. For the improvement of these funds and for the 
due performance of the said charities with the income there¬ 
of according to the scales fixed by them, Tambirans used to be 
appointed by the Pandara Sannadhis otherwise called Acharias, 
my predecessors in this Adhinam. In pursuance of the 
above custom, Sadayappa Tambiran and Ganapati Tambiran 
were appointed as senior and junior [409] Tambirans, 
respectively, for the management of the said charities: 
and for the last fifty years the said charities were conducted 
very satisfactorily. Now as the said Sadayappa Tambiran is 
dead, I have appointed Ganapati Tambiran. his assistant, bo 
the vacant place as senior Tambiran, and Ulaganadha Tambi¬ 
ran as his assistant. I request, therefore, that the Company’s 
bonds in the name of the said Sadayappa Tambiran be now 
transferred to the name of Ganapati Tambiran,and the interest 
thereon be paid as hitherto to the new nominee.” 

The letter then concludes with an expression of devotion to the 
Adhinam, and with the assurance that the writer's influence at Madras 
will be used in its favour. 

Reading this letter and the draft petition in the light thrown upon 
them by the account already given of tlie prior usage as disclosed by the 
documentary evidence and the very peculiar statements which the former 
document contains, they appear to us to denote rather the right which the 
Pandara Sannadhi should, in the opinion of the writer, assert and contrive 
to acquire over Tiruppanandal without being overscrupulous as to what he 
said, than the relation which had actually subsisted between the two insti¬ 
tutions prior to 1838. Exhibit W47 is in the same strain, though the 
bold suggestions it contains are not so elaborate as in the other. They 
are of value, however, as indicating the period when it was thought for 
the first time that the Pandara Sannadhi should, in the interest of bis 
Adhinam, claim the right of appointing junior Tambirans, and assert a 
custom whereby the Pandara Sannadhis at Dharmapuram might be said 
to possess the power of appointing managing Tambirans at Benares and 
Tiruppanandal. There is no documentary evidence to show that the Pan¬ 
dara Sannadhi had any voice when Sadayappa selepted Ganapati as his 
junior at Tiruppanandal before 1818, or Aiyarappa and Bamalinga 
as managing Tambirans at Benares about the year 1825, or when 
Ganapati directed Ramalinga to act as his junior in 1837 and ultimately 
appointed him as his successor. In this connection the counsel for 
the appellant referred to some oral evidence. As to Ganapati’s appoint¬ 
ment, he referred to the appellant’s 53rd witness (Sadaya PillaO 
and to witness Chokkalinga PilJai who was examined on commission, 
but neither had any personal knowledge as to Ganapafci’s appointment 
as junior. As to Raroalinga’s nomination as Ganapati’s junior,- [4i0] 
the 53rd witness stated that Kandappa Desigai, the Pandara Sanna¬ 
dhi at Eharmapuranj, appointed him, bub tbat-he was not an eye-witness 
of the fact. When ha was nominated,” the witness said, ** I went with 
others to receive him at the granary, and it was therefore I said that he 
was appointed at Dharmapuram. Ramalinga Tambiran was junior Tam- 
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biran for one year.” This witness is a disciple of the Pandara Sannadhi at 
Dharmapuram. Witness Chokkalinga Pillai deposed as follows Gana- 
pati Tambiran, who was the junior Tambimn of Sadayappa, was a Tambiran 
of Dharmapuram Adhinam. At first there was no one who served as junior 
Tambiran under Ganapati. The Dharmapuram Pandara Saonadhi sent 
for Eamalinga Tambiran from Benares, and avkod him to go to and stop 
at Tiruppanandal. It was Talagnayar Pandara Sannadbi that did so. 
Ganapati, the witness added, sent for Ramalinga Tambiran to make him 

stay at Tiruppanandal as junior Tambiran. Talagnayar Pandara Sannadhi 
sent for Ganapati and Ramalingam to Dharmapuram. he gave arukattu 
and sundaravfldam in the presence of (the Adhinam idol) Chokkalmga- 
sawmv. gave cloth and a palanquin, appointed him as junior iam- 
biran and sent him to Tiruppanandal. This witness was for forty years 
in service at Dharmapuram. He adds, however, that for ten yeara 
he was employed as the Maniyam of Tallmaruthur village granted by the 
Zamindar of Ramnad to a former Tambiran at Tiruppanandal in conpec- 
cion with a Benares charity, that he was the subordinate of Ramalinga 
II, and that it was only to him that he used to send accounts. &c. Another 
witness, a Brahmin living at Dharmapuram (the 63rd witness for the 
appellant), deposed chat Ganapati and Ramalinga were Dharrnapuram 
Tambirans, and that the Pandara Sannadhi appointed Ramalinga as 
Ganapati’s junior. He said he went there because Brahmins living at 
Dharmapuram were sent for. Another witness, Alagia Tiruchitarobala 
Kavirayar. a native of Alvar Tirunagari in the district of ^nneveUy. stated 
that he saw Talagnyana Desigar appoint Ramalinga as Ganapati sjunior 
(Exhibit B. 1529). This witness professes to be descended from Kumara 
Gurupara Tambiran. who founded the Mutt at Benares, At the commence¬ 
ment of the argument, the learned counsel for the appellant observed that 
he did not intend to rely upon the oral evidence but intended to rest his 
contention, mainly on documentary evidence, and we think in a case like 
this, in which the property in dispute is con-[411J siderable m value, 
and in which witnesses who are in a position to have had special means 
of knowledge are either servants or disciples of the rival claimants and 
the Adhinam to which they respectively belong, much weight cannot be 
attached to mere oral evidence. He referred however to the witnesses 
already mentioned during the hearing; but we do not consider it safe to 
rely upon their evidence, except so far as they are corroborated by docu¬ 
mentary evidence. Their statement that Sadayappa, Ganapati and Rama- 
lingam were Dharmapuram men is so corroborated : but tbeir evidence to 
theeffect that the Pandara Sannadhi appointed Ramalingam as Ganapati s 
junior is inconsistent with Ganapati’s wUl (Exhibit 4), with Exhibit Q19 
produced by the appellant, with the muchalka or agreement (Exhibit 10) 
taken by Ganapati from Ramalinga and with the Collector 8 takid or 
order (Exhibit 21). These show that Ramalinga was formally appointed by 
Ganapati as junior only on the 25th April 1838, and that he previously 
intended to send him back to Benares, and that he professed to make 
the appointment in the exercise of an exclusive right vesting in him. The 

oral evidence is that the Pandara Sannadhi appointed Ramalinga in the 

presence of Ganapati and before he began to serve at Tiruppanandal, and 

we do not consider it to be at all reliable. 

This view is further strongly corroborated by Exhibits 962-5, 957-61, 

964 and 1271. 

Exhibit 952 is a letter, dated Slst March 1836, from Ramalinga at 
Benares to Ganapati at Tiruppanandal. Ramalinga said in this doou- 
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inent, “ I des're much (o go on a pilgrimage fco Pulney and to see you. 
I shall conduct myself accordicg to your orders ” 

Exhibit 953 is a letter, dated the 8th April 1836, from Aiyarappa 
and Eatnalinga at Benares to Ganapati at Tiruppanandal. In this they 
said, “ In reply to your letter ot the 5th March last, we both considered 
and wrote that either of us who might be ordered bv you to come would 
come. You have again written that we both should consider and write. 
I, Aiyarappa, will come and conduct myself according to your orders. 
Ramalinga will, according to custom, look after the charity affairs at 
Benares.” 

Exhibit 955 is a letter, dated the 8bh May 1836, from Aiyarappa to 
Ganapati. It said, *' In your holy letter of the 86th April, it is men¬ 
tioned that if Ramalinga Tambiran intends to come, a letter with bis 
signature should be sent. It appears that that [412] Tambiran has no 
mind to come. If he is written to strictly that he should come, he would 
come. I wrote before that I would come. If a holy letter is received 
that I should come, I would come.” 

Exhibit 954 is a letter from Ramalinga to Ganapati, dated the lObh 
May 1836. “If Swami Avergal order that f should come, I would come.” 

Exhibit 957 is a letter from Ramalinga to Ganapati, dated the 25bh 
August 1836. He says, “A day has been fixe! for my starting, that is, 
19th September 1836. I shall start then.” 

Exhibit 928 is a letter, dated the 30th September 1837, from 
Ganapati to Ramalinga. “ You wrote that you reached Kollakundai 
(Karvetnagur Zemindari) on the 17Lh September, and that in four days 
you would go to Nimilapadi (Venkatagiri Zemindari).” 

In Exhibits 959, dated the 3rd November 1837, and 960, under date 
the 24th November 1837, Ganapati gave certain directions about the 
affairs in the villages belonging to tiie Tiruppanandal Mutt which Rama¬ 
linga was visiting. 

In Exhibits 960 and 961, dated the 24th and the 30tb November 1837, 
Ganapati censured Ramalinga for delay and gave orders about certain 
villages. 

Exhibit 964 is a letter written by Aiyaranoa at Benares to Ramalinga 
at Tiruppanandal on the 29th September 1839. It suggests that a junior 
should not be appointed without actual r.rial and says, “ Though you were 
doing business at Benares for thespac-iof 15 years, you were sent for there 
and Ganapati Swami kept you with him for a year and wrote about you to 
this place and on deep consideration mide uo his mind.” 

Exhibit 1271 is a latter, dated April 1837, from Aiyarappa and Rama¬ 
linga, acknowledging that Sadayappa appointed them to management at 
Benares and that they acted under bis orders, and promising to act in 
subordination bo Ganaoati. 

Exhibit G30 is a letter written to the Pandara Sannadhi at Dharma- 
puram by Aiyarappa at Benares in September 1841. It says, “Ganapati 
did not like to have Chokk^linga for his junior, but sent for Ramalinga 
from Benares.” 

With these letters before us, it is not possible to tre+t either the oral 
evidence or Exhibifs R18 and W24 relied upon for the [413] appellant, 
as showing that the Pandara Sannadhi at Dharmapuram appointed Rama¬ 
linga as Ganapati’s junior, or the prior managing Tambirans either at 
Benares or Tiruppanandal as bona fide, though they were all no doubt 
Dharmapuram men. 
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23. We pass on to Ramalinga’s management, which extended from 
June 1838 to May 1841. In his turn Ramalinga added to the property of 
the Mutt at Tiruppanandal by new purchases, and Exhibits 163 to 169 
show that the purchases aggregated in value about Rs. 4,000, and that 
they were made in bis name and to be enjoyed after him in the line of 
disciples. As to endowments for new charities, Exhibit 1391 shows that 
a choultry, a tank, and a tope at Karuppur near Kumbakonam were 
bestowed in gift unon Sadayappa Tambiran by the Maharaja of Tanjoro 
in 1832, that they since remained under Sadayappa’s management and 
that of his successors at Tiruppanandal, that Ramalinga instituted certain 
legal proceedings in connection with that property, and that Ramalinga s 
successor, Chokkalinga, continued them and obtained a decree. 

24. It appears further from letters which passed during Ramalinga’s 
management and that of his successor. Exhibit Q4, dated March 1841, 
R4 dated April 1841, Sl8 dated 1841, and X7 dated 1850, that a certain 
charity was instituted at Benares by the Zamindar of Ettivapuram at the 
instance of Kaodappa Desigar, the Pandara Sannadhi at Dharmapuram, 
but that this charity was managed together with other Benares charities 
by the Tambirans at Tirruppanaodal. They further show that this charity 
was maintained by the zamindar by periodical remittances, that those 
remittances were made, and that all correspondence in regard to them 
and to other matters relating to the charity passed through the Pandara 
Sannadhi at Dharmapuram. In Exhibit X7. which is a letter from Tirup¬ 
panandal in reference to this charity to Dharmapuram, it is stated, as 
the charity was founded by Kandappa Desigar Sathya Guru, long ago, 
who had been there, if it (the remittance in arrear) cannot be collected 
by your holiness, bis successor, your holiness may know that it cannot 
be got at all.” It is clear then that this charity was founded at the 
instance of the Pandara Sannadhi at Dharmapuram, and that its manage¬ 
ment by the Tambiran at Tiruppanandal was presumably due to an arrange¬ 
ment made between the two institutions as a matter of convenience. 
But the charity has not been [4H] permanently endowed, and it is not 
therefore necessary to dwell upon this part of the case further. 

25. As to the ground of Ramalinga’s succession, Ganapati’s will 
(Exhibit 4) shows that he appointed Ramalinga as his successor, in the 
same manner that Sadayappa appointed Ganapati. This document des¬ 
cribes Ramalinga as “ my junior ” in the same way in which Sadayappa’s 
will described Ganapati as his junior. In Exhibit 10, Ramalinga said that 
he was directed by Ganapati to serve as his junior, and undertook to follow 
the arrangements made by him in regard to the management of properties 
appertaining to, or under the control of. Tiruppanandal. 

Exhibit 21 shows that the Collector of Tanjore ordered the rairas to 
be transferred to Eamalinga's name on the ground that Ganapati appointed 
him, and that Ramalinga was second to Ganapati. 

Exhibits 348, 388 and 420 show that the Raja of Tanjore and the 
Zamindara of Karvetnagar and Venkafcagiri recognized Ramalinga’s suc¬ 
cession as the representative of the founder of some of the important 
Benares and other charities managed from Tiruppanandal. In Exhibit 348 
Ganapati is described as Bamalinga’s " senior Tambiran,” in Exhibit 388 
Ganapati is referred to as Ramalinga’s elder brother,” and in Exhibit 
420 be is mentioned as ** Ramalinga's senior. 

26. As to the appointment of a junior to Ramalinga, Exhibits 964, 965, 
11 and G30 relate to it. 
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Exhibit 964 is a letter from Aiyarappa Tambiran at Benares to 
Bamalinga at TrippaDandal on the 29th September 1839. It premises 
that Bamalioga intended to take as his junior Chokkalinga, 97bo was then 
the Tambiran of the Mutt at Acbiram, and suggests that be should be 
tried for some time before he is appointed. 

Exhibit 965 is another letter written by Aiyarappa at Benares to 
Ramalinga at Tirunpanaodal on the 16th October 1839. Adverting to 
the information that Cookkalinga had already come to Tiruppanandal, the 
letter states, “ if it appears to you that he is a worthy man, arrange for 
some person for the Achiram Mutt; do not elevate Chokkaliogam at once ; 
keep him under you for some time and then make up your mind. You 
can then see what he is and decide. With respect to this matter, act as 
carefully as you ought.” 

[415] Exhibit G30, dated the 25th September 1841, which is pro¬ 
duced by the appellant in evidence, throws light on what the Fandara 
Sannadhi at Dharmapuram did on this occasion. It is a letter which 
was written to him by Aiyarappa Tambiran in charge of the Mutt at 
Beoares, and states, “ the late Ganapati Tambiran, though he knew 
Cbokkalinga Tambiran, was not willing to have him as bis assistant and 
sent for Bamalinga Tambiran from here. Ramalinga wrote to me to say 
that be wanted to send for Cbokkalinga and have him at Tiruppanandal. 
Your Sannidanam wrote to me that you did not like that Ramalinga 
should have with him Cbokkalinga. I not only wrote to Ramalinga to 
act according to your Sanuidanam’s wishes, but also wrote to Chokka- 
linga to go back to Achiram or come over to Benares, where we might 
consider what might be done. In spite of this he stayed at Tirup- 
panandal. In a letter subsequently sent by your Sannidanam, you stated 
that, as there was no one at Tiruppanandal to assist Ramalinga, charities 
were not conducted nroperly, that you could think of no other but 
Chokkalingam, and asked me to write to Bamalinga to have Chokkalingft 
there. I wrote to Ramalinga Tambiran to that effect and intimated the 
same to you by a letter. In spite of my letter Ramalinga was hesitating 
till he died, ” 

Exhibit 11 shows that Bamalinga took an agreement from Cbokkalinga 
on the 4th May 1841, and it is to the following effect: “ As lam directed 
to be your assistant in looking after your state and charity affairs, I shall 
conduct myself according to your orders. * Further, I shall go to 

Benares and other places wherever I am ordered to go.” Exhibit 5 shows 
that Bamalinga- appointed by his will Cbokkalinga as his successor, and 
Bamalioga died in the same month. It appears then reasonable to con- 
elude that the Fandara Sannadhi at Dharmapuram did not possess or 
exercise any right of appointment in connection with Tiruppanandal until 
Bamalinga's time. Toe contention that he had such right is negatived not 
only by the documentary evidence mentioned above, but also indicated by 
his own conduct. If he had such right, and if Ramalinga was a mere 
servant, why seek to influence Ramalinga through Aiyarappa with respect 
to the selection of Cbokkalinga as junior. This procedure at Dharma¬ 
puram indicates a belief at that time that the right of appointing a junior 
was vested in Ramalinga, and that the Fandara Sannadhi could only seek 
to influence Ramalinga through another, [416] when he wanted to have 
at Tiruppanandal one who would serve the Adhinara at Dharmapuram. 

27. We may next refer here to exhibits N4 and 04. 

Exhibit 04, dated the 3rd November 1840, advises of the remittance 
of Rs. 10 from Tiruppanandal to Dharmapuram, and requests that 
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Abishekam and Nevadiy.am to the Adhinam deity. Chokkanadhaswami and 1B87 
“ Mahesvara Puja ” may be performed on the anniversary of the death of April 6. 
Kumara Gurupara Tambiran, who founded the Mutt at Benares. It next i__„_ 
gives information as to the damage done to the crops on Tiruppanandal APPEL- 
lands by floods, and concludes thus; “ I fear there would be great loss LATE 
(in this season). It has to be seen what would be the grace of Giyana CIVIL. 

Sambanda Swami in this respect." The terms Abishekam and Nevediyam — 
refer to particulars of divine worship. Giyana Sambanda Swami (or 
Pandata Sannadhi as he is termed in the plaint) is the name of the founder 
of the Adhinam at Dbarmapuram, and Chokkanadba Swami is that of the 
titular deity or image worshipped at that station. 

The selection byEamalinga of Dbarmapuram for the annual ceremony 
to be performed for the benefit of his spiritual ancestor, Kumara Gurupara, 
and the invocation of the grace of the founder of the Adhinam to avert loss 
apprehended from flood, warrants the inference that Dbarmapuram was 
regarded by the Tambiran of Tiruppanandal as his Gurupitam (the seat of 
his religious preceptor) and the founder of the Adhinam as hisoriginal Guru 
or spiritual ancestor. The allusiuu to the damage done to crops by floods 
might have an appropriate place in a communication either from a friend, 
or a subordinate, or a disciple, and we cannot attach any probative value 
to it as indicative of subordination in regard to management of endow¬ 
ments. 

Exhibit N4, which bears date 4bh October 1840, shows that the 
revenue authorities required the production of grants relating to sarva- 
maniam (rent free) and shotriam (assessed with a light quit rent) lands held 
on account of Benares charities, that Ramalinga produced them, and that 
he mentioned this circumstance in his letter. It refers also to a letter 
received from Dhurmapuram as an order. This document is referred to 
as indicating the status of a subordinate in regard to endowments. That 
the Tambirans at Tiruppanandal were in a spiritual sense tne subordinates 
of the Pandara Sannadhis at Dbarmapuram, there is no doubt. There [417] 
was the relation of preceptor and disciple. Its spiritual import, as denot¬ 
ed by the ceremony of Dattam or gift, to which we have already adverted, 
is that the tambiran (disciple) is his guru’s slave. The footing on which 
they ordinarily correspond with one another is, according to the usage of 
the country, that of a slave and his master in a spiritual sense, and it is 
no matter for surprise, then, that in many letters produced in this case, 
terms of abjeco aubmissiou and adulation often take the place of expression 
of courtesy combined with self-respect, which should characterize com¬ 
munications between friend and friend and even master and servant. 

By virtue of the relation of preceptor and disciple, which, according 
both to law and usage, is analogous t.o that of father and son, the 
oorreepondenoe between them might appropriately refer to matters which 
affect really the exclusive property of one as affecting both and as of 
common interest. Inquiries and replies in regard to such matters are 
common as tokens of mutual regard, and might be found to characterize 
their oorrespoudence. neither party contemplating however any adverse 
claim at the time. Having regard to these peculiarities suggested by the 
status of Tambirans and Pandara Sannadhis, we consider it unsafe to take 
mere words of subordination or occasional inquiries and replies in regard to 
matters affecting the charities at Tirappanandal as safe tests of subordi¬ 
nation. We consider it necessary to consider them together with other 
unequivocal acts and declarations and to determine their weight as a 
whole. Taking this course, we are not prepared to say that the inquiry 

1043 


10 Mad. 418 


INDIAN DECISIONS, NEW SERIES 


[You 


1887 

APriiL 6. 

Appel¬ 

late 

Civil. 

16 H. 375. 


and reply in regard to the production before revenue officers of title deeds 
relating to Benares charities indicate the existence of a legal right of 
control on the part of Dharmapuram. 

23. We shall here notice a few letters, which show that Kandappa 
Desigar, who was the Pandara Sannadbi at Dharmapuram at this time, 
tried to intiueoce the appointment of the junior made at Tiruppanandal, 
and took advantage of opportnnities, which presented themselves, to initi¬ 
ate such interference. We observed already that Ramalinga was the 
first Benares T imbiran who succeeded bo Tiruppanandal in supersession 
of bis senior Aiyarappa. 

Exhibit Q19 shows that Aiyarappa felt his supersession. It also 
shows that Ramalinga, soon after his elevation, forgot that be bad 
been Aiyarappa’s junior for fifteen years at Benares and asserted that 
he was Aiyarappa’s master. Aiyarappa considered [418] that he was 
insulted, and that Ramalinga’s conduct was incompatible with the 
spiritual relation that subsisted between them as senior and junior 
tambirans or brothers. He complained to their common spiritual superior, 
the Pandara Sannadhi at Dharmapuram, adding that “ he did not like 
to do duty at Benares according to Ramalinga’s directions, and enclos¬ 
ing Rs. 5 as a present to be placed at the feet of his guru (a token 
of reverence paid by a disciple to bis guru), asked the then Pandara San- 
nadhi for instructions. Up to this period the Benares Tambiran and 
the Tambiran at Tiruppanandal acted in concert without reference to 
Dharmapuram, and the Benares tradition as to independence of manage¬ 
ment prevailed. Aiyarappa’s supersession by Ramalinga produced discord 
between them and gave an opportunity to the Pandara Sannadhi to interfere. 
The reply, which the latter sent to Aiyarappa’s complaint, is not before 
us; but we observe that Aiyarappa continued bo serve at Benares until 
Bimalinga's death, that Ramalinga consulted him as to the appointment 
of Chokkalingara as junior, that the communications which passed 
between tliem were characterized by the sense of the relation of senior 
and junior brothers, that Aiyarappa at times forgot his position as a Sub¬ 
ordinate as in telling Cbokkalingam to go back to Aohiram, and that 
Ramalinga did not openly resent it, though he pursued bis own inclination. 
Wj^ also find that the Pandara Sannadhi wrote to Aiyarappa when he 
desired first chat Ramalinga should not take Gbokkalinga as his junior, but 
desired afterwards that Ramalinga should have him. These facts seem 
to indicate that the then Pandara Sannadhi interfered to restore harmony 
when the Tambirans at Tiruppanandal and Benares disagreed, and to 
influence the former through the latter in the selection of a successor to 


whom he had no objection. 

29. Before we enter on Chokkalinga’s career, it is desirable to sum¬ 
marize the course of management until Ramalinga’s time. Prom the time 
of Tillanayakatobhatof the succession of Sadayapna, there was butene 
managing Tambiran as well at Benares as at Tiruppanandal. The latter 
was the junior and the former the senior, but both belonged to the Adhinam 
at Dharmapuram. On the death of the senior, the junior succeeded, 
proceeded from Benares to Tirtfppanandal, and exercised supervision and 
control from there. Exhibit 17 shows that tbo predecessor appointed the 
successor. Prior to the foundation of the Mutt at Tiruppanandal, [41»J 
the one at Benares was the centre of supervision and control, and the 
managing Tambiran at that station was the recognized superintendent of 
charibies and their responsible trustee. After the Mutt at Tiruppanandal 
was instituted, it became the ultimate centre of control, and the senior 
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Tarabirao aod fcha responsible superintendent or trustee lived there, the 
junior at Benares acknowledging himself to be his agent and acting in subor- Ap^ 6. 
dination to him. The peculiar feature then of this period consisted in the . 
substitution of two centres of supervision for one, the ancient unity of con- 
trol being preserved by the Benares Mutt being constituted into _a subor- LATE 
dinate centre of control, and the ancient course of succession being kept CIVIL, 
up by the appointment of the junior at Benares as the successor of the 
senior at Tiruppanaodal. All the managing Tambirans, however, both at 
Benares and Tirupoanandal were Dnarmapuram men and bel^ged to 
that spiritual family, of which the founder of the Adhmam at 
•puram was the original ancestor ; but there was no other trace of amnity 
between the Mutt at Dharmapuram and the Mutt at Tiruppaoandal and 

Benares. 

From the time of Sadayappa to that of Ramalinga, we find that there 
•were two managing Tambirans, both at Benares and at Tiruppaoandp. a 
senior and a junior; and the peculiar feature of this period consisted in 
this double agency at each centre of control, which was probably due to 
a considerable increase in the number and value of endowments to be 
superintended. The junior at Tiruppanandal succeeded the senior, and 
the former was first nominated by the latter as junior an 
successor by a will which premised full ownership and an unqualibed 
power to appoint a successor. Tbe ancient course of succession was pre¬ 
served by the appointment of the junior Tambiranm the centre of control. 

As before, both were Dharmapuram men and belongea to the same 
Bpirinual family. Judging from tbe evidence on record, Ganapati was the 
first junior at Tiruppanandal, who, on tbe death of his senior, ^ccee e 
him, but at the date of bis succession he was also the senior iambiran 
ibotnat Benares and at Tirunpanandal. Aiyarappa and Ramalinga at 
Benares being his juniors. In the case of the second succession during 
this period, uu,. of Ramalinga. we notice that Aiyarappa, hia senior at 
Benares, was sup 3 rseded, but Ramalinga was nominated as junior at 
Tiruppanandal and then as successor. 

[420] 30. We shall now compare the succession at Tiruppanandal 
with chat indicated by tho Mitakshara Uw, as applied to the property of a 
spiritual family. The course of succession prescribed by that law is that 
of the disciple, the precentor, and the spiritual brother, who is a com- 
pauiouiu religious study and associate in holiness, belonging to the same 
.hermitage. As between spiritual brothers, the rule of prefereuce is laid 

down in the following terms:— 

A spiritual brother and associate in holiness takes the goods of a 
hermit. A spiritual brother is one who is engaged as a 
brotherly companion [having consented to become sol. An 
associate in holiness is one appertaining to the same hermi¬ 
tage. Being a spiritual oompauion and belonging to tho same 
hermitage, he is a spiritual brother associate in holiuess. 

But, 00 failure of these (namely the precentor and the rest), any 
’one associated in holiness takes the goods, even though sons 
and other natural heirs exist. 

Though in Smribichandrika, Madhaviya and Sarasvativilasa, the 
'expressions ^'spiritual brother' and associate in holiness are differently 
■explained, two conditions are mentioned in them all as indispensable, viz., 
that the snocessor must have the same preceptor or belong to the same 
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hermitage or spiritual family, and that he must be an associate in religious 
study or work (1). 

The succession at Tiruppanandal then must at all events in part be 
referred to the special constitution of the Adhinam. 

First, the succession of a disciple in its primary sense is not possible^ 
for, as already observed, none but the senior and the junior Pandara 
Sannadhis of Dharmapuram are consecrated as achariyas or preceptors^ 
and without such consecration, no one in this Adhinatn is conepetent to- 
appoint and attach a Tambiran tio it, and the result is chat every Tambirau 
had a Pandara Sannadbi at Dharmapuram for his spiritual preceptor. 
Next, the succession of the preceptor was not possible, for, the usage which 
obtained indicates that Kumara Gurupara, though be was a Dharmapuram 
man, was recognized as the real founder of these mutts, from whom suoces* 
sion had to be traced, and from Tillanayaka’s time a [42l3 Dharmapuram 
man associated with the managing Tambiran as junior in the adminis¬ 
tration of the same religious charity and service has been appointed as 
successor. The ground of succession, as stated in the wills and orders 
issued by Collectors and in letters of recognition received from tho 
representatives of founders of charities, was the relation as junior and 
senior in the Mutt at Tiruppanandal or as spiritual brothers and asso¬ 
ciates in holiness. Still, they as well as tbe deeds of nurchase speak of 
succession in the line of disciples of the managing Tambiran at Tirup- 
pauandal. The word disciple is a religious term and relers to a spiritual 
relation. Its recognized foundation is the tie between tbe person who 
initiates and tbe person who is initiated in the mula mantram or the 
fundameotal text of tbe order of Tambirans. The power to initiate in 
this Adhinam being confined to Pandara Sannadhis, tbe relation of 
preceptor and disciple in the above primary sense is not possible as 
between the Tambirans belonging to the Adhinam. The only spiritual 
relation that is possible as between them is chat of senior and junior 
brothers. Seniority, as recognized among ascetics, depends not on ag6» 
not on eminence for piety or learning, but on the duration of time during 
which he has been in the holy order. 

It is here necessary to advert to another peculiarity in the constitu¬ 
tion of the Adhinam. Its founder was the original spiritual ancestor and 
achariya or guru or preceptor, and all his successors as Pandara Sannadhis 
represented the line of achariyas or preceptors. As between them and 
mere Tambirans, the rule of seniority has no application, for, by reason of 
his status as guru, a Pandara Sannadbi, however young and however 
illiterate, whatever may be the duration of his life as ascetic, is the Tam- 
biran’s spiritual superior. As between tbe Tambirans themselves, tbe rule 
of seniority appears in a double aspect. The senior and tbe junior may 
have the same Pandara Sannadbi for their guru or preceptor, or they may 
have different Pandara Sannadhis belonging to successive generations for 
their gurus. It is usual, therefore, for a senior Tambiran to speak of a 
junior in common parlance as his disciple when he is to succeed him as 
belonging to a later generation or as a junior in the Asramam-. It is iu 
this sense that the terms junior and disciple are applied at Tiruppanandal 
to successors. This is also expressly referred to by Chokkalinga and 
Ganapati II in Exhibits 28. 29, 38, 389, and in 405. In this sense they 
call their predecessors “ elder brothers ” and “ seniors.’' 

(1) Smritiohaodrika, chap. XI, Sections vii. ii; Madhaviyal, para. 48 ; Sarasvati- 
vilasa, Poulkes’ craoslation. Section 623. 
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[4221 There is eonsiderable oral evidence to show from what Pandara 

Sannadhisat Dhatmapuram each of the managing 

mantra kashavam from the time of Ganapati. there is dooumentary 
evidence that all the managing Tambirans were Dhatmapuram 

Tambirans who reoeivedtheirmantrakashayam originally from Bome Pan¬ 
dara Sanimdhi at Dhatmapuram. The Pandra Sannadhi, however, though 
their religious preceptor, was never the managing trustee at Tiruppanan . 
%e endowment deeds in regard to some of 

ments executed by Talagnayar to Sadayappa in 1829 (Exhibits o82 and 583) 
and the course of succession that has obtained show that each had h.s 

own line of successors. • u r t 

31. Thesubioined table shows the course of s^c'^ession m the Ime of 
Pandara Sannadhis at Dhatmapuram from the time of Tillanayaka 

Tambiran. 

1 

Sivagiyana Desigar. 


« 

Muthukumara Desigar. 


Talagnayana Desigar. 


Kandappa Desigar. 


Masilamani Desigar. 


Saohidananda Desigar. 


V 

Manikkavasaka Desigar. 

It should be observed here that there were a senior and a junior 
Pandara Sannadhi at one and the same time, and that the junior succeed¬ 
ed the senior unless dismissed for misconduct, and that a will was left 
at times bv the senior Pandara Sannadhi appointing bisjunior as his 
successor. This indicates probably the source from which the course of 

succession at Tiruppanandal was originally derived. 

32 As to the Pandara Sannadbi's connection with TiruppanandaJ 
and Benares, we find, in the first place, that the aia^naging Tambirans afc 
those stations were the diacioles of his Adbinam ; [423] ^oondly, that 
the first three Pandara Sannadhis joined the managing Tambirans at 
TiruDDanandal in guaranteeing the due administration of money grants 
for some Benares charities ; thirdly, that certain payments were from time 
to time made from Tiruppanandal for religious services and for guru puja 
at Dharmapuram from Sadayappa’s time, while full independence in 
regard to the administration of endowments and of appointment in regard 
to suooessioD were openly asserted at each succession at Tiruppanandal, 
but nob challenged at Dharmapuram; fourthly, that on the death of 
Sadayappa. who. as a pious disciple, was liberal in his contributions bo 
the Adbinam and warm in hia attaohmonb to the Pandara Sannadhi. a 
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suggested in 1836 to the then Pandara Sannadhi 
APRIL 6. the desirability of asserting a power of apoointment; fifthly, that no 
action was bowever taken immediately as suggested ; sixthly, that when 
Appel. Kamalinga desired to take Ghokkalinga as his junior,' the Pandara 

LATE Sannadhi wrote to Aiyarappa to inform Ramalinga that Ghokkalinga 

Givil. 'vas not worthy of being chosen by him ; seventhly, that he again desired 

-Aiyarappa to mention to Ramalinga that he (Pandara Sannadhi) consider- 

10 M. 375. ed that Ghokkalinga was the fittest person available in the south; 

and, eighthly, that Ramalinga bowever appointed Ghokkalinga as his 
successor by a will, which asserted his ownership as to endowments and 
power of appointment as to succession. It appears, further, that in 
Kandappa Desigar’s time a cbarity was instituted by the Zamindar of 
Ettiyapuram, and that though it was entrusted to the management of the 
Pandara Sannadhi, it was in fact ever since managed with bis consent 
and approval by the Tambirans at Tiruppanandal, and that the Pandara 
Sannadhi exercised no functions, even in regard to this charity, other than 
being the medium of communication between Tirunpanandal and Ebtiya- 
puram. As to the endowment at Achiram, it was designed partly for the 
benefit of Dbarmapuvam and partly for that of Benares charities, and the 
Tambiran there submitted also accounts to Dharmapuram, though be was 
appointed by the Tambiran at Tiruppanandal. The result of the foregoing 
retrospect is that until Ramalinga’s time the Pandara Sannadhi did not 
possess or exercise the power of appointing Tambirans at Tiruppanandal 
or interfering in the management of those tambirans. 

33. The next or third period in the history of management is 
that of Ghokkalinga and Ganapati II, both of whom were [424] 
employed under the Pandara Sannadhi prior bo their succession at 
Tiruppanandal, and were in a position to be influenced in their relation 
to Dharmapuram more by the recollection of their former position as 
subordinates than by Benares traditions as to independence of manage¬ 
ment. Ghokkalinga was the first of this class. 

Prior bo his succession at Tiruppanandal, Chokkalingam was the 
Tambiran in charge of the Mutt at Achiram, and before he proceeded to 
Achiram, he was employed in the store house at Sivasilum in Tinnevellv 
under the junior Pandara Sannadhi. He was however taken first on 
trial by Ramalingam. and continued on that footing for nearly two years 
before he was appointed junior and successor under Exhibits 5 and 11. 

The ground on which Ghokkalingam rested bis succession was his 
appointment by Ramalingam as his junior and the continuance of his re¬ 
lation as such when the latter died. In Exhibits 23 and 24, he stated, 
My senior Kasivasi (residing at Benares) Ramalinga Tambiran appoint¬ 
ed me to manage all Hs affairs, and whilst I was so doing, be died of 
illness on the4tb May, 1841. ” 

By Exhibits 26 and 27, the registry in the Collector’s books was trans¬ 
ferred to the name of Chokkalingam from that of Ramalingam. They 
show that the relation as junior and senior was regarded by the then Sub- 
Collector as the basis of Chokkalingam’s title. In Exhibit 27 it is said^ 
Whereas Ghokkalinga Tambiran who was nominated by him (Ramalinga 
Tambiran) during his lifetime is entitled to everything, and no objection 
or claim was made though notices inviting the same were duly published, 
we have signed the miras register or list.” 

Cbokkalingam’s succession was intimated bo, and approved by, the 
representatives of some of the influential founders of charities under the 
management of Tiruppanandal (Exhibits 389 and 405, 422 and 456). 
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Exhibits 389 and 405,Ramalingam is referred to as “ your {Chokkalingam’s) 
pradeoessor or elder brother,” and in 404 and 422, as your senior. 

We have already adverted to Ramalinga's will (Exhibit 6) which 
describes Chokkalingam as “ my junior,” and declares that Chokkalingam 
alone is to be the full owner after my death of the properties, &c., belong¬ 
ing to me”. , . ^ j j .u ♦. 

34. In connection with this succession, it was contendea tnat 

the Pandara Sannadhi at Dharmapuram was the person who [425] 
appointed OhokkalingaTambiran, and our attention was drawn to Exhibits 

X4l, M. L, G30. and H2. 

Exhibit X41 is a cad)an, which purports to have baen addressed hy 
the Pandara Sannadhi at Dharmapuram to Chokkalingam. It says, As 
Ramalinga Tambiran, Dharmakarta of Kasi (Benares) Mutt, died on the 
24tb instant (Ohittarai month, 4th May), you are appointed this day the 
25th instant as the dharmakarta of the said charities, and are, therefore, 
directed to conduct the custocnary charities of feeding, Ac., iu the 
places of Benares, Ramesvarani, and wibhout any deviation from the 6xed 
scale and in accordance with the established usage. The genuineness of 
this document is denied for the respoodent and we shall presently consider 

the evience in regard to it. *. .. 

Exhibit M is a letter written on the 28th May, 1841, by Aiyarappa at 

Benares to the Pandara Sannadhi at Dharmapuram. It refers to a letter 
addressed by Ramalingam, informing Aiyarappa of Chokkalingam's ap¬ 
pointment by him as junior. Ramalinga is alleged to have said that 
“having been very ill for the last fifteen days, he felt that his life was un¬ 
certain. received (obtained) your {Pandara Sannadki's) order and reported 
the same to the Collector and others, and arranged for the due conduct 
according to usage of the Benares charity by Cookkalingam ” It refers next 
to a letter from the Pandara Sannadhi received after Ramalingam's death, 
and states, “ I learned from your letter that on account of the illness of 
Ramalingam you went with the holy crowd (disciples) to Tiruppanandal on 
thenighbof the 24th at 9 P M., and that on the morning of Wednesday, the 
25th, you gave Chokkalingam parivattam (head cloth) and did everytliing 
necessary, and that you appointed him.” The letter next contains a 
request and says, as Chokkalinga is a new man, as Benares is an import¬ 
ant charity, and as be has no experience of this place, I request that you 
will direct K^marasamy Tambiran, who comes from here to be with him as 
assistant and do business.” 

Exhibit L, dated the 19th October. 1840, was written by Aiyarappa to 
Masilamani Desigar, the Pandara Sannadhi at Dharmapuram. It refers 
to the death of Kandanpa Desigar in August, 1840, and thrown light on the 
conduct of the new Pandara Sannadhi in regard to Chokkalingam's 
^ippoinbment byRamaligam as junior. It states that the new Pandara San¬ 
nadhi was in favor of Chokkalingam's appointment, that “ the neighbouring 
£426] men who were attached to the Adhinam ” petitioned the Pandara 
Sannadhi bo keep Chokkalingam at Tiruppanandal, that he asked for 
Aiyarappa’s oninion, and that Aiyarappa said, I also consent to it, if 
it is to your liking, appears agreeable to Ramalingam, and is consistent 
with the proper conduct of the charities. I agree to your appointing such 
a person to the management of the other places, attached to the Benares 
■charity as to you in consultation with Ramalingam seems meet, 

Exhibit G30 is a letter from Aiyarappa to the Pandara Sannadhi, 
dated the 25th September, 1841. It scaled that the liabilities of the 
Mutt at Benares amounted to Bs. 50,000, whilst the amount due 
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to it was limited to Rs. 15,000, and that be sent word to Chokkalingam 
through Kumarasami Tambiran to arrange for discharging the debts due 
at Benares. It next referred to Chokkalingam’s appointment by the 
Pandara Sannadbi with apparent reluctance. It next recited the contents 
of a letter addressed from Benares to Chokkalitigam at Tiruppanaodal, 
and complained of the latter’s silence as an act of discourtesy. The 
contents as set forth therein are, “On the death of Ramalinga Tambiran 
his aannidhanam went there (Tiruppanandal) and made yon the head of 
the mutt there, what did you place at the feet of sannidhanaai on 
prostrating before him ? How much did you spend in connection with the 
funeral ceremonies of the late Tambiran? What balance was left in the 
treasury? You must write to me on these matters. Some Tambiransare 
coming from here and you must take Kumarasarm Tambiran, who is one of 
them, as your assistant.” The letter then dwells cn the necessity of the^ 
head of the Mutt at Tiruppanandal acting in harmony with the bead of 
the Mutt at Benares, and on the previous usage according to which Sada- 
yappa, Ganapati, and Ramalinga, it was said, wrote to Benares on every 
transaction that took place at Tiruppanandal. It concludes with a 
request that the Pandara Sannadbi “ will, to avoid any misunderstanding, 
between them, decide the matter, and that he will order Kuraarasami to 
remain at Tiruppanandal and assist Chokkalingam in management.” 
There is nothing before us to show what passed since between Aiya- 
rappa and the Pandara Sannadbi, but Kumarasaroi was not taken 
as junior, and the misunderstanding between Tiruppanandal and Benares, 
resulted in a quarrel. It appears next that as Ramalinga’s senior, 
Aiyarappa urged that he was lawfully entitled [427] to the Mutt at 
Tiruppanandal, that he appointed Kumarasami as Ramalinga’s successor, 
and that he addressed a petition to the Collector to that effect, and 
that Chokkalinga made a renrasentation that Aiyaranpa and his predeces- 
aors were appointed by the Tambirans at Tiruppanaodal, and that the 
former acted under the orders of the latter (exhibit 600). In this document 
Chokkalingam stated that the tambirans in Benares Rameswaram, 
Chidambiram, Achiram, and Morangi were appointed from Tirupoa* 
nandal and acted in subordination to it. It is further in evidence that, 
assisted by some of bis friends, Kumarasami endeavoured to effect a 
forcible entry into the Mutt at Tiruppanandal and create a disturbance, 
that the Collector of Tanjore interfered and protected Chokkalinga’s^ 
peaceful possession which extended to two years, referring Aiyarappa and 
his nominee to a civil suit (exhibits 787 and 788). With Aiyarappa’s death 
in July 1843 the cloud that bung over Chokkaliugam’s position as the- 
Tambiran at Tiruppanandal cleared away. 

These violent proceedings suggest the probable inference that the 
Pandara Sannadbi did not aid Aiyarappa or favour the introduction of a 
Benares man as Chokkalingam’s junior. 

35. The Pandara Sannadbi does nob aopeav however to have inter¬ 
fered with Chokkaliogam’s managemaor.. It is not shown that either 
Chokkalingam or his predecessors or his successors ever accounted for 
their management to Dharmapuram. It was Chokkalingam that was- 
regarded not only as tbe ostensible but also as the sole responsible trusteo 
by the representatives of the founders of charities. It was to him that tbe 
Raja of Venkatagiri wrote in 1850 about the repair of his choultry el*- 
Benares (exhibit 421). Again, it was Chokkalinga who was called upon by 
the Collector of Tanjore in February 1852 to explain where and by whom- 
the charities founded at Benares by the Raja of Tanjore were managed- 
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(axhibita 603 and 604). Exhibifc 457 shows likewise that one Varada 
Pillai of Madras addressed Chokkalingam in regard to the charity at 9ri* 
rangara managed from Tiruppanandal. We further find from the letters 
numbered 351 and 356, dated January and November 1844, that the 
representatives of the Raja of Tanjore considered the Tambiran at Tirup- 
paoandal as solely responsible for the due administratioo of the chanties 
at Benares and the Tambiran at Benares as his nominee and agent. 
[428J They also show that it was Sadayappa Tambiran of Tiruppanandal, 

who appointed Aiyarappa to Benares. • u i 

36. Apart from the external recognition of Chokkalingam as the real 

trustee his own declarations and acts indicate independance in his capacity 
of managing Tambiran at Tiruppanandal. Like his predecessors he made 
purchases in his own name, for himself and his successors in the 
disciples, and these extended from January 1842 to December 1851 

(exhibits 160-175). 

Exhibit 1336 shows that be hypothecated _m 1851 two villages belong¬ 
ing to Tiruppanandal in his own name and raised thereon Rs. 9,560. 

Exhibits 1392 and 1399 show that he instituted legal proceedings m 
his own name in regard to endowments and other properties under his 

control. . . u- -IT u 

Exhibits 1273-6 prove that nearly Rs. 60.000 set apart in his will by 

one Paohayappa MudaUar at Madras for certain charities at Benares were 
made over to Chokkalinga in 1851 under the order of the late Supreme 
Court, as a fund from the interest of which the charities indicated by the 
testator ware to be administered by the tambirans at Tiruppanandal. 

In exhibit 1273, the petition addressed by Chokkalingam to the late 
Supreme Court on the 24th July 1848. he stated that the business at 
Tiruppanandal “ was carried on by a principal and a deputy tambiran, the 
deputy being from time to time chosen and elected by the principal; 
that upon the death of the principal tambiran, he is succeeded by the 
deputy, who proceeds to elect and choose a deputy to supply his place; 
that previous to the election of such deputy the principal tambiran usually 
takes upon trial the person whom be proposes to elect as a deputy, and 
keeps him for some time on trial before he appoints him to the office 
of deputy; that he and bis predecessors have had the sole manageinent of 
the funds’ bestowed by charitable individuals in Southern ludia, and 
have from time to time remitted the amount of such contributions to 
agents at Benares, who under his directions distributed the funds so 
remitted and accounted to him for the same; that such agents were 
always entirely under the management and control of himself and bis pre¬ 
decessors and were liable to be removed with or without cause, and that 
in fact himself and his predecessors have always been, since the establish¬ 
ment of the [429] Mutt at Tiruppanandal, the only persons responsible to 
the several charitable persons for the due application of the funds bestowed 
by them in aid or support of charities.” Though the final order on this 
petition was made in 1851, it does not seem that the Pandara Sannadhi at 
Dharmapuram chose to come forward on this occasion and assert his 
ownership to or control over the Mutt at Tiruppanandal, though an 

advertisement was published in the local newspapers at Madras, inviting 

all persons who desired to claim the fund to prefer their claim. 

37. As regards the tambirans concerned in the local superintendence 
of endowments. Chokkalingam appears to have appointed them of 
his own authority. About this time the Mutts at Bsoares, Morangi in 
Nepaul, Achiram in Travancore, and Ramesvaram, acted in subordination 
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to Tiruppanandai. As to Benares, Aiyarapna died in July 1843, and 
Chokkaliogam directed Saminadha Tambiran at Morangi to proceed to 
Benares and take charge of the Mutt there. Exhibit 972, September 1843, 
shows that Saminadha reported his arrival at Benares and entered on his 
duty as directed by Chokkalingam. Exhibit 356 proves that the Raja of 
Tanjore declined in 1844 to notice a communication from Saminadha 
Tambiran at Benares, because be did not say that he was appointed by 
Chokkalingam, and that Sadayappa appointed Aiyarappa and gave him 
arukattu and cloth. Exhibit 987 shows that Chitambaranadha, who was 
appointed to succeed Saminadha, was Chokkalingam’s subordinate, and 
that the former brought to the notice of the latter the embarrassment 
caused by the creditors of the Mutt at Benares and asked Chokkaliogam 
to come there and to make some arrangement. See also exhibits G5 
and V76. 

Exhibit 642, dated March 1848, shows, that the Tambiran at Rames- 
varam ai>plied to Tirunp.inandal for instructions as to feeding certain 
persons in the choultry in his charge. 

Exhibit 999, dated March 1850, shows that Chokkalingam was asked 
to send a tambiran to serve as junior at Benares, and that Ghitambara- 
nadha proposed certain arrangements in regard to Morangi. 

Exhibit 987, under date Seutember 1848, proves that Chitambara¬ 
nadha. the senior Tambiran at Benares, asked Chokkalingam at Tirup- 
panandal to remit Rs. 25,000 and thereby put an end to the annoyance 
arising from the pressure put upon him by the creditors of the mutt at 
that place. 

[430] Exhibit 1000, dated Mav 1850, shows subordination, and that 
orders were asked for in regard to Benares and Morangi. 

Exhibits 964 and 965 prove that in Soptember and October 1839 
Aiyarappa asked Ramalinga to send a tambiran to Achiram in the place 
of Chokkalingam, when the latter was taken as junior at Tiruppanandal. 

38. Passing on to Chokkalingano’s relation with Dbarmapuram, the 
first thing that attracts notice is that he was a disciple of Dbarmapuram. 
In June 1845 he called the Pandara Sannadbi his “father” (exhibit J5); 
and in June 1851 he said the Pandara Saunadhi was the common guru nf 
himself and of the Tambiran at Trichinopoly (exhibit E8). In letter Y5 
addressed bo the junior Pandara Sannadbi at Tinnevelly in June 1847, 
Chokkalingam said, “ You ask whether it is proper for me to charge 
for smali articles sent from Tiruppanandal, whilst I belong to the same 
Adhinam and I am treated well. This is true. Everything here is 
yours. Have vou nob taken to yourself my soul, my body, and my 
property when I became your slave.” In exhibit W47, which we have 
already adverted to, Sadayappa Tambiran was praised as “the eldest 
darling and son of the Adhinam.” Judging of filial piety by the total 
amount of contributions made bo Dbarmapuram from Tiruppanandal. 
Chokkalingam demonstrated his attachment far more actively than 
Sadayappa did. (l) Two Katlais or special services were instituted in the 
eastern and wflstorn temples attached to the Adhinam at Dbarmapuram, 
and Rs. 3-14-0 a month was paid for daily midday service or puja m 
those temples, besides 1 rupee a month for Pradosha Katlai, or worship 
on the 12bh day of every lunar fortnight. (2) There was another special 
morning service instituted to be performed in the month of MargaU 
(December January) every year. (3) Chokkalingam made frequent con¬ 
tributions on account of the expenses of guru puja at Dbarmapuram, 
which is the annual ceremony performed for the spiritual benefit of the 
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founder of the Adhinam and that of his successors. (4) There were also 
remittances made from time to time from Tiruppanandal to Dharmapuram 
on account of what is called Maheswarapuja, which is the annual cere¬ 
mony performed for the spiritual benefit of the deceased Tambirans of 
Tiruppaoandal. Guru puja, in which the Pandara Sannadbi is the chief 
actor, can only be performed wherethe Pandara Sannadhi is, whereas Mahes- 
warpuja [Ml] may be performed at Tiruppanandal or preferably at Dbarroa- 
puram, which is the seat of the tambiran’s guru. There is considerable 
oral evidence to show that the expenses of the guru puja at Dharmapuram 
were paid by the Tambirans at Tiruppanandal. and it is corroborated by 
the fact that payments were made oo this account from the time of 
Sadayappa Tambiran. In May 1841 Chokkalingam sent Rs, 100 for 
Maheswarapuja to be performed on account of Ramalinga. In May 1844, 
he sent Rs. 200 for guru puja at Dharmapuram; Rs. 50 in August 
1847 • Rs. 100 in Mav 1848; Rs. 100 in April 1849; Rs. 30 in 
September 1849; and Rs. 150 in April 1842. Apart from these 
contributions, sundry articles were sent as presents in token or reverence 
for the Pandara Sanoadhi or of pious devotion to the idols worshipped at 
Dharmapuram. We further find that the junior Pandara Sannadhi visited 
pruppanandal once in 1841 and again in 1846, that the Tatribiran at 
Tiruppanandal not only received, entertained and honored him as a 
disciple should do, but also supplied to him a number of things for his 
use aod money for the expenses of his journey to Sivasilam in Tinuevelly. 

39. In addition to making these contributions, Chokkalingam showed 
great attachment to the Adhinam and interfered and interested himself in 
matters which specially related to Dharmapuram. In 1846 and 1847 he 
concerted measures to secure loDbarmanuram certain annual income from 
the Adhinam lands at Achiram. In October 1847 he advise 1 how the 
mauagement at Dharmapuram might be made efficient, as to what sug¬ 
gestion would add to the dignity of the Adhinam when tPe opinion of the 
Pandara Sannadhi was called for by District officers in regard to some 
administrative arrangements, and as to several other matters which it is not 
necessary to enumerate here. He also reported lo the Pandara Sannadhi 
what went on at Benares and Tiruppanandal, as if the Pandara Sannadhi 
took an interest in Tiruppanandal matters. His communications were in 
the highest degree deferential in tone, so much so that he said in Exhibit 
J5, “ It is beyond the power of my humble self to write your praise, when 
you. my father, have incarnated yourself simply because you had a desire 

to send millions of souls to heaven.” 

These contributions, payments, professions of attachment and the 
tone of abject adulation, which wo have mentioned, may be referred to 
the spiritual relation that existed between the two [432] institutions. 
The account now and then given of Tiruppanandal and Benares affairs 
might appropriately have a place in letters written by a disciple to his 
guru, who is either believed, or deferentially assumed, to be interested in 

him. 

In Exhibit J6, dated July 1847, Chokkalingam stated to the Pandara 
Sannadhi that he appointed one Saravana Tambiran as directed to the 
Mutt at Achiram. It is uot shown why be took the order of the Pandara 
Sannadhi in regard to this appointment, unless it was that the Tambiran 
bad also to manage the lands which as already shown were granted partly 
for the benefit of the Mutt at Dharmapuram. 

With the same letter be forwarded also an account of receipts and 
dUbarsements in connection with bis pilgrimage to the sacred places of 

1053 


1887 

APRIL 6. 

Appel¬ 

late 

Civil. 

10 H. 375. 



1887 

APRIL 6, 

Appel¬ 

late 

Civil. 

10 M. 375. 


10 Mad. 433 Indian decisions, new seeies [Yol. 

Kuttalam and Papavinasara. It is not explainod why this was done, 
but we observe that it was not an account in relation to his management 
at Tiruppanandal. 

There is also documentary evidence in this period, which shows 
howTambirans were attached ro the Adhioam at Dharmapuram. 

Exhibit U4 shows that in July 1841 Cbokkalingam asked the Pandara 
Sannadhi to ordain or give mantra kasbayam to certain persons mentioned 
therein, in order that they might be deputed for service iu the Mutts 
under Tiruppanandal. 

Exhibit K5 proves that in July 1846 Cbokkalingam wrote to the 
junior Pandara Sannadhi at Sivasilam to the effect that the senior at 
Dharmapuram gave mantra kasbayam only to one of several persons 
named bv him.” 

4 

By Exhibit U7, dated September 1850, Cbokkalingam asked the 
junior Pandara Sannadhi to send two Tambirans, who where then in 
Tinnevelly, in order that be might depute them to places under his 
supervision, Benares and Chidambaram. 

In Exhibit C29, dated December 1846, the junior Pandara Sannadhi 
was asked to send several Tambirans, and the letter stated that there 
must always be Tambirans at Benares available for service in the cause, 
of the charities, and that it was also the senior pandaram’s opinion. 
In Exhibit C7. dated December 1848, he applied to the junior Pandara 
Sannadhi for a supply of Tambirans. Again, the evidence shows that it 
was Ghokkalingam that sent Tambirans to Benares in August 1850 and 
directed that one Kumarasami Tambiran be deputed to Morangi in Nepaul. 
It is also shown that when Ohokkalingam desired to assert his authority, 
£433] he sent back the Tambirans deputed by the Pandara Sannadhi at the 
instance of Chitambaranadhan, and sent to Benares others of his own 
choice belonging to Dharmapuram. 

40. There is further oral evidence that the Pandara Sannadhis alone 
can ordain Tambirans. It is confirmed by the fact that they are alone 
consecrated or anointed as achariyas or oreceptors, and chat there is no 
power to ordain where there is no such consecration. The documentary 
evidence further supports it and conveys the impression that on the one 
hand Chokktliuga considered that the Pandara Sannadhi was alone 
competent to ordain Tambirans, and that heought to employ Dharmapuram 
men, whilst on the other, be believed that the right to appoint them to 
serve in the mutts under the supervision of Tiruppanandal was vested in 
him. 

41. We shall here refer to the disagreement which arose between 
Cbokkalingam and Chitambaranadhan at Benares, and which in the result 
humbled both and led to the nomination of Ganapati II as junior at 
Tiruppanandal. It appears that, when Aiyarappa was in charge at Benares, 
ho incurred a debt of upwards of two lakhs of rupees, and that out of this 
amount, nearly a lakh of rupees still remained to be paid, the interest due 
thereon forming a heavy charge on the income that ought to he devoted to 
the charities. Both Saminadha Tambiran and Chitambaraoadha Tambiran 
brought to the notice of Cbokkalingam that the creditors were growing 
impatient and troublesome, and that it was necessary to arrange for paying 
them. Though the endowments at Benares were thus overweighted, 
Ohokkalingam, it was said, continued his career of ostentatious liberality 
and even failed to remit the collections made in the south to Benares 
punctually. This dereliction of duty on his part caused dissatisfaction 
and hampered the Tambiran at Benares to a considerable extent in duly 
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executing the charities in that place. The Pandara Sannadhi at Dharma- 
puram heard of this state of things, and placing himself in communica¬ 
tion with Cbitambaranadhan, cautiously drew forth from him revelations, 
which seriously compromised Chokkaliogam’s character for efficient 
management. Masilamani Desifiar, the Pandara Sannadhi at Dharma- 
puram, it is suggested for the respondent, interfered in Tiruppanandal 
ostoQsildy to place the Benares charities on a satisfactory footing, but 
reallv, as the result shows, to bring in Ganapati II, another subordinate of 
the [434] Adhinam in the south as the managing Tambiran at Tiruppa- 
nandal. We shall examine into the correspondence to sea to what extent 
this quarrel affected the previous relation between Dharmapuram and 
Tiruppanandal. 

By BKhibit SI9, which refers to other cooedential letters, Gbitambara- 
nadhan. Ohokkalingam's subordinate at Benares, promised to send a 
letter to the Pandara Sannadhi. in order that the latter might show it to 
Chokkalingam and animadvert on his conduct in terms of severity. It 
concludes with the request that the Pandara Sannadhi would lecture 
Chokkalingam on bis conduct, and refrain from giving cloth to any Tam¬ 
biran as junior at Tiruppanandal until the writer came to the south as 
directed. 

This document shows that Masilamani Dasigar opened a secret corres- 

ponlence with Chitambaranadhan, that Cbitambaranadhan eagerly entered 

into it, that both wanted to humble Chokkalingam, that Cbitambara- 
nadhan desired to influence the anpointment of a junior, and wrote as if 
he thought that the power of appointing a junior was vested in the Pandara 

Sannadhi. 

Exhibit G 28 shows that Cbitambaranadhan sent the letter which he 
promised to send, that it was shown to Chokkalingam, that he (Chokka- 
lingam). pointed out that bis conduct was all that might be expected 
in the circumstances in which he was placed and over which he had no 
control, and that the Pandra Sannadhi desired him to send a suitable 
reply to Benares enclosing therewith tbe letter received from Dharma- 

puram. 

This indicates that Masilamani Desigar desired then to proceed no 
further, and was satisfied with his having interfered to demand an expla¬ 
nation and thereby used bis power as the head of the Adhinam to call 
upon his disciple to account for apparent mismanagement and to restore 

cordiality between Tiruppanandal and Benares. 

But the letter which Chokkalingam wrote to Chitambaranadhan 
shows that he took umbrage at the conduct of the latter. He said in it 
that “ he did the business of thecharity at Tiruopanandal under the orders 
of the Pandara Sannadhi at Dharmapuram, while the Tambiran at Benares 
did business there under his (Chokkaliogam’s) orders.” Our attention 
was drawn at tbe hearing to the expression “ under the orders of the 
Pandara Sannadhi at Dharmapuram ” as evidence of subordination. The 
circumstances in which the letter was written and the Pandara Sannadhi’s 
position [435] as a spiritual superior are the only evidence in regard to 
the sense in which that expression was used. 

That letter provoked an assertion by Cbitambaranadhan of the 
independence of Tiruppanandal and of subordination to Dharmapuram. 
Exhibit? is the communication addressed by him to Dharmapuram with 
reference to it and we coosider it desirable to set out at length certain 
statements which it contains and on which considerable stress is laid for 
the appellant. Cbitambaranadhan said—*' The statements made by 
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Cbokkalingam wibhout remembering well-known and well attested facts 
are false, because when the first Guriipara Swami was made a Tambiran, 
the then Pandara Sannadhi ordered him to travel to the north and retura 
after bathing in the Ganges; Gurupara accordingly proceeded to Benares, 
bathed in the Ganges, resumed his travels, acquired means of conducting 
some charity, and submitted to the Pandara Sannadhi an account of 
acquisitions made by him. Thereupon the Pandara Sannadhi ordered him 
thus : "Get for the Adhioam fame by going to the place wherein you ac¬ 
quired the means of conducting charity and by performing charity there. 
Do not mix up those charity funds with our resources.” Accordingly 
Gurupara Swami got leave of his guru, came to Benares and began toper- 
form charity. From that time to this date the charity has been 
conducted splendidly. In order that resources which could be 
collected there might not be wasted but duly realized and sent here, 
the predecessor in this Mutt visited Dharmanuram, and under the 
orders of the Pandara Sannadhi there built mutts at Tirupoanandal 
and in other places. One of the tambirans here was placed in 
charge of the Mutt at Tiruopanandal, and he was ordered to act 
in accordance with the wishes of the tambiran managing the chari¬ 
ties at Benares. If che Tambiran at Tiruppanandal should happen to be 
a senior and the tambiran here a junior, the charity is not to be neglected 
by reason of this seniority : but keeping in mind that the Benares charity 
is the most important of all charities, the two tambirans conducted the 
charity in harmony, but with due regard to seniority. In accordance 
with this practice Ramalinga Swami, who went from liere and managed 
the charities at Tiruppanandal. caused the Tambiran now at Tiruppanan¬ 
dal to be sent for, instructed him in all necessary matters and had every¬ 
thing done for him in accordance with custom. If forgetting all this the 
Tambiran at Tiruppanandal imagines that [436] the Mutt at Benares is 
his own and says it is under his control, is it not derogatory to your 
dignity ?” 

Id Exhibit R, dated January 1850, Chitarabaranadhan referred to a 
letter from Chokkaliogam as containing a statement that " Tiruppanandal 
was omnipotent, and all other places were subordinate to it.” 

This phase of the quarrel in which both Tambirans, whilst con¬ 
tradicting one another as to the relation between them, acknowledged 
subordination to Dharmanuram, favoured the interference of Masilaraani 
Desigar then at Dharmapuram. 

It seems that he wrote to Benares expressing dissatisfaction with 
Chokkalingam, and with the regard shown by him to one Kutti Tambiran 
asking Chitambaranadban to come to Dharmapuram. and promising to 
make a suitable arrangement for the due conduct of the charities and to 
appoint a proper person as Ghokkalingam's junior (Exhibit R). In this 
letter Chitambaranadban said that " the honor and the fame of the charity 
conducted at Benares belonged to the Adhioam at Dharmapuram, and 
that as a son of that Adbinam, he placed implicit faith in the Pandara 
Sannadhi and asked for a further assurance that he might come to wO 
south in expectation of a satisfactory arrangement being made. Though this 
assurance was given, the Tambiran at Benares put off bis journey to the 
south and made various excuses from time to time. Meanwhile Cbitam- 
baranadhan complained to some of the zamindars and to the Maharaja o 
Travancore that the collections made at Tiruppanandal were not duly w 
mitted to Benares, and the latter threatened to resume the village gran 
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■foP tbe maiabenaace of a charity at Benares. This caased alarm afe Tirup* 
panandal and at Dharamapuram, and fora time the esprit de corps influ- 
.encing the heads of Adhinams, prevailed against every other considera* 
tion. Both the senior and junior Pandara Sannadhis censured Chibam- 
baranadhan for making to outsiders revelations which are likely to stain 
the Adhinam in public estimation, and thereby checked disagreeable 
disclosures. Amidst these troubles Ghokkalingam’s health failed, 
and he also asked CbitambaraaadhaQ to go over to Tiruppanandal. This 
softened Ohitambaranadhan who wrote to the Pandara Sannadbi 
in December 1850 that in the event of Ghokkalingam’s illness proving 
serious, the Pandara Saonadhi should make some temporary provi¬ 
sion for management at Tirupoanandal and invest a person with cloth 
[437] permanently after his arrival. But Gbokkalingam’s illness did 
not then take a serious turn as was aporehended, and Chitambaranadban 
delayed his visit to the south until 1852. In the meantime Kumara- 
eami Tambiram, whom Ohitambaranadhan desired to see appointed as 
Ohokkalingam’s junior, died, and the senior Pandara Sannadhi proceeded 
.on a tour to Tinnevelly. In September 1851 he wrote to Ghitambara- 
nadhan to the effect that he knew the history of Ghokkalingam’s manage¬ 
ment, the conduct of his agents and the opinions of the representatives 
.of those who endowed the charities, that he obtained an explanation from 
Cbokkalingam, that he consulted the Tambiran at Tirunallar as to what 
should be done to secure efficient management, and that he was in communi¬ 
cation with Vaidilinga Tambiran at Trichinopoly belonging to the Dhar- 
mapuram Adhinam (Exhibit H2). In the same letter Ghitambaranadhan 
■said that Vaidilingaswami would do well as Ghokkaliugam’s junior. This 
letter shows also that for the previous six months no remittances were 
made to Benares, and that Cbokkalingam said, when he was addressed :— 
“What is to be done ? The endowment founded by the Raja of Pudukotta 
And the Zamiadar of Karvetnagar have been attached and remittances are 
being made to you direct from Travaocore. The feeling of other endowers of 
charities is woll known. Lot things take their course according to the will 
of God.” In addition to this imbecility on the part of Cbokkalingam, the 
letter complained that Chokkaliogam did not comply with a recent arrange¬ 
ment made, viz., that a fixed sum was to be sent punctually to Banares and 
that Rs. 15,000 was allowed to fall into arrears. For this amount Chitam- 
baranadhan drew on Chokkalingam, who after wavering for some time as 
to whether he ought to honor the draft, eventually borrowed and paid it. 
■Chitambaranadban asked again for an assurance from the junior Pandara 
Sannadhi that a proper arrangement would be made for ensuring efficient 
management before he made up his mind to proceed to Dharamapuram. 
In January 1852 he wrote to the Pandara Sannadhi at Dharmapuram ex¬ 
pressing bis satisfaction with the letter received from the latter that it 
had been arranged that Vaidilinga Timbiran should go to Tiruppanandal and 
manage the charities (Exhibit K2). In March 1852 Ghitambaranadhan 
had an interview with Ghokkalinga at Tiruppanandal. It was arranged 
that the past was to be forgotten and that they were to be friends again, that 
'Obokkalingam was to act in accordance with [438] Chitambaranadhan’s 
opinion, viz., that Vaidilinsa Tambiran was to manage the affairs at 
fTiruppanandal, that Cbokkalingam was to be guided by him, and that not 
A pie was to be spent otherwise than with his consent. Ghitambaranadhan 
reported this fact to the Pandara Sannadhi, who was then on his tour, 
And asked him to send Vaidilinga Tambiran to Tiruppanandal from 
Trichinopoly. To his surprise he got no reply. In his letter Exhibit N3 
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he reminded the Pandara Sannadhi of fcho assurance he had given to 
induce him to come from Benares, spoke of the present indiiference as a 
misfortune, and said he had to go back to Benares on the 10th April. In 
June 1852 he acknowledged the receipt of a letter asking him to go to 
Dharmapuram in order that the Pandara Sannadhi might settle in con¬ 
sultation with him what was to be done in regard to Tiruppanandal 
matters. He excused himself and said that he had written to Chok- 
kalingam that the latter should come with Ganapati Tambiran to 
Dharmapuram, and requested that the Pandara Sannadhi would order 
Ganapati to do business at Tiruppanandal as junior. Exhibit 02 shows 
that shortly after Ohitambaranadhan’s return to Benares, he heard that 
Chokkalingam died and Ganapati succeeded him and wrote the letter 
Exhibit P2 to the Pandara Sannadhi thus; “Your Sannidhanam has 
invested Ganapati whth cloth. Give him such advice as may be necessary 
and protect him.” 

42. We shall here consider what advaoce was made by Dharmapuram 
in regard to the nature of its relation to Tiruppanandal. It will be 
remembered that Exhibits R19 and W24 indicated in 1836 what that' 
relation ought to be in order that the influence and interests cf Dharama- 
puram might prevail at Tiruppanandal. There was then no opportunity 
for interference and no action w^as apparently taken. 

Aiyarappa's supersession ^ nd Pamalingam’s self-assertion created the 
first opportunity. Kandappa Desigar told Ramalingam not to deny the 
consideration due to his senior and to act in harmony with him. This was' 
the first form of interference. This interference paved tbeway for frequent 
communications betw^een Aiyarappa and Dharmapuram, and he showed a 
readiness to advise Ramalingam as suggested at Dharmapuram in regard 
to the appointment of Chokkalingam as junior. There is ground 
for the belief that in Kandappa Desigar’s time the spiritual senior 
was kept well in hand and played ofi against his spiritual junior and 
[439] official superior. This made both look to support from Dhar- 
mapuiam and increased its influence at Tirruppanandal. 

A further step was made when Ramalingam died. Masilainani 
Desigar proceeded to Thiruppanandal, and though Ramalingam had died 
before he arrived after appointing, according to custom, Chokkalingam 
as his successor, the Pandara Sannadhi i*emained to attend Chokka- 
lingam’s installation. On that occasion he presented to Chokkaligam 
a cloth. This act may be regarded by a disciple as a token of blessing 
ard cocgratulation, and Chokkalingam appears to have treated it in this 
light. Bub the Pandara Sannadhi appeared to look at it as a present 
made by him to a Tambiran when be gave him an appointment. Iq 
his letter to Aiyarappa he spoke of his having appointed Chokka- 
lingam. 

When Chokkalingam showed attachment to the Pandara Sannadni 
and Aiyarappa’s services were no longer needed, his suggestion that 
Kumarasami of Benares should be Chokkalingam's junior did not receive 
support from Dharmapuram, and it was not acceded to. When Aiyarappa 
began to assert his right as senior to appoint Ramalingam’s successor, 
the Pandara Sannadhi left him to shift for himself. 

The quarrel between Chokkolingam and Chitambaranadban created 
another opportunity for Dharmapuram. The gain from it was this, ' 0 i 2 .t 
(i) that Ganapati, another former subordinate of Dharmapuram, was 
appointed to Tiruppanandal; lii) the giving of cloth was repeated for the 
second time ; (iii) during the controversy both the Tambirans at Benaree 
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and Tiruppanandal acknowle^^ged that they were subject to the orders of 
the Paa^lara Sannadhi at Dharmapurara ; (iv) the Tambiran at Benares 
frequently spoke of giving cloth as equivalent to appointment and treated 
the power to appoint a junior as vesting in Dharraapuram ; and (v) Ganapati 
was practically, if not formally, appointed by Dharmapuram. 

The Pandara Sannadhi himself appears to have formulated the 
character of his interference in his letter of the 19t,h May 1852 to 
Coitambiran idhan. Exhibit 02 shows that the latter was cold that if 
he went over to Dharmapuram it would be arranged with the Tamhiran 
at Tiruppanandal, first, how much of the money was to be remitted to 
Benares for the performance of charities ; secondly, how much of it was 
to be applied in liquidation of [440] debts due at Tirunpanandal and 
Benares ; and, thirdly who should be appointed as junior Tambiran at 
Tiruppanandal. 

43. We shall now consider the relation between Tiruppanandal and 
Dharmapuram during Ganapabi’s management which commenced on the 
25bh July 1852 and extended to the iObh November 1853. 

There is no reason for doubting that like his pre.^ecessors Ganapati was 
also a Dharmapuram Tambiran. Both Chokkalinga and Ganapati stated 
that they were elder aud younger brothers, and this description implies 
that they were disciples of the same guru or attached to the same 
Adhinam. On the day Ghokkalinpam died, Ganapati remitted Rs. 50 to 
Dharmapuram and prayed that ‘ Mahesvarapuja and Abhishekam and 
Nevediyam to Chokkanadha and Giyana Sambanda Swarai might be 
performed for the benefit of Chokkalinpam.” Special service to the idol 
at Dharmapuram and to the image of the founder of the Adhinam 
there on the occasion of a Tambiran’s death is an indication that Dharma¬ 
puram was the seat of his spiritual family and ancestor. In June 1853 he 
stated in Exhibit E9 that the Pandara Sannadhi asked for an explanation 
for his failure to attend the “ Gurupuja ” performed at Dharmapuram 
about that time, that he give an explanation and that it was accepted 
as satisUctory. This discloses the consciousness of a duty to attend the 
Gurupuja at Dharmapuram, which points to the relation of disciple and 
guru. We may conclude, then, that the customary spii’itual relation 
of disciple and preceptor continued to subsist in Ganapati’s time 
between the Paudara Sannadhi at Dharmapuram and the Tambiran at 
Tiruppanandal. 

44. As to his relation to the properties appertaining to the mutt and 
charities at Tiruppanandal, there was also no change. Though the will 
said to have been made by Obokkalingam is not produced, Exhibits 38 
and 616 show that one was considered to have existed at that time. How¬ 
ever this might be, Chokkalingam stated in his petition to the Collector 
(Exhibit 28) that no one but Ganapati, wbo was nominated by him as 
junior and associated with him in the administration of the affairs of bis 
mutt, had any connection with his estate, and with whatever was due by 
or to him. Ganapati’s conduct until his death in buying lands for him 
and his successors in the line of disciples points to the same conclusion. 

[4*1] 45. As to the basis on which Ganapati’s succession was rested, 
there was also no difi’erence. Both Chokkalingam and Ganapati referred, 
as the cause of succession, in Exhibits 28 and 29, to the spiritual relation 
as elder and younger brothers, to the appointment of Ganapati by Chokka- 
lingam as bis junior and to Ganapati’s association as such in the 
administration at Triuppanandal according to custom. In his letter, 
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dated the 19th Juae 1852, Chokkalingam said :—‘‘After consulting Chit- 
ambaranadhao we sent for Gaoapati Tambiran who was managing the 
affairs of the mutt belonging to us at Chitambaram, so that he might 
manage the charity affairs well, as our junior, and gave him cloth on 
the 5th June, and he has accordingly been looking after the affairs relat¬ 
ing to this place. We therefore wrote to Ohitambaranadha Tambiran who 
bad come there to visit the Maharaja who fills the position of a parent in 
regard to this place, and he has made known these facts to the Maharaja." 
For the purpose of altering the registry in his books, the Collector recog¬ 
nized Ganapati’s succession in October 1852, and stated that no objection 
was raised to it though notices were published inviting the same. It appears 
from Exhibits 372 and 1449 that the then Maharaja of Tanjore, whose 
ancestors founded some of the important charities at Benares and were 
regarded as the patrons of the mutt from their position as'former rulers of 
the province, recognized the succession and sent to Ganapati some presents 
as customary tokens of congratulation. The former states : “ We are very 
giad to learn from your letter that during the lifetime of GhokkalingaTambi¬ 
ran you were appointed to manage all bis affairs in his stead, and that 
you having moved with the senior Tambiran who was very pious and 
of good conduct, were liked by him, and as a reward for your good beha¬ 
viour you have succeeded to his high position.” In a letter from the 
Tanjore Palace, Ganapati’s appointment by Chokkalingam as junior is 
referred to in these terms :—“ Such a person (Chokkalingam) has chosen 
you and appointed you for this high place.” Thus the ground of succession, 
which was publicly stated at Tiruppanandal as being in accordance with 
custom and accepted by the Collector and Maharaja of Tanjore, presumably 
with the knowledge of the Pandaram at Dharmapuram and without any 
protest from him, was the appointment of a spiritual brother by Chokka¬ 
lingam as his junior and the association of such nominee in the administra¬ 
tion of endowments at Tiruppanandal during Chokkalingam’s life. 
[442] Although wills were made, they invariably declared the junior 
appointed by tbe senior during his life and associated with him in manage¬ 
ment as lawful successor, and confirmed his succession. 

46. In connection with the power of appointment claimed by the 
appellant, reliance was placed on three letters, two from Chitambarana- 
dhan, the Tambiran at Benares, and one from Chokkalingam himself. 

Id Exhibit 02, dated 7th June 1852, Tanjore, Chitambaranadhan said 
as follows:— 

“ It was written in your letter the 9th of Vyasi that I had been sent 
for on account of the Tiruppanandal affairs, that if I come soon it will be 
arranged with the Tambiran at Tiruppanandal ©in respect of the Benares 
affairs, what money was to be remitted for the Benares charity and what 
was to be paid annually towards the debt here and there, and that I may 
go to Benares on a junior being appointed according to my2mind after 
consideration. It was stated in your letter of the 20th Vyasi that the 
GuruDuja fell on the 27th Vyasi and the Mahaswarapuja on tbe next day, 
that I should conclude my business here and come there in order that the 
Tiruppanandal affairs might be considered and settled according to my 
mind. But I am detained here by the Maharaja and I am unable to 
come. I shall perform the Gurupuja in the place where I am, as it 
would be done when I was at Benares. It will not be auspicious to ap¬ 
point a junior to Tiruppanandal in the month of Ani and I will not come 
before the commencement of the month. If you invest Ganapa 
with arukattu and sundaravadam and make him conduct the affairs 
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at Tiruppanandal within this month, I shall come afterwards and make 
an arrangement as suggested by you in regard to receipts and disburse¬ 
ments and about what has to be done hereafter. I have written to 
Chokkalingam who is at Tiruppanandal on the strength of the promise 
made by you. He will come with Ganapati to Dharmapuram. I beg you 
will have mercy on the Benares charities and on me wbo came to see you, 
and you will appoint as mentioned above the said Tambiran to conduct 
business holding the junior place at Tiruppanandal.” 

Exhibit P2 is another letter addressed by tbe same Tambiran to 
Dharmapuram from Benares three months later, on tbe 11th 
September 1852. It refers to Chokkaiingam’s death and a letter from 
Ganapati, and goes on to say “ as your Sannidhanam has [443] invested 
Ganapati with cloth, I pray you will give him such advice as may be 
necessary and guide him. ” 

Exhibit H28 is a letter from Chokkalingam to the Pandaram at 
Dharmapuram on the 19th June 1852, twelve days after the date ofKxhibib 
02, and on the same day on which the letter filed as Exhibit 1248 was 
addressed to the Mabaraja of Tanjore. It states* As.Irand Chitambara- 
nadhan who has come from Benares have on consultation sent for 
Ganapati Tambiran with a view to appoint him as junior Tambiran at 
Tiruppanandal, and have sent the said Tambiran to your Sannidhanam 
with the prayer that you will, according to custom, invest him wit h aru- 
kattu and cloth, I also pray that the charities at Benares, Rameswaram 
and other places may be properly protected by your Sannidhanam.” 

Exhibits. 02 and P2 should be considered in continuation of the 
correspondence relating to Ohokkalingam's mismanagement, and the 
necessity that existed for securing a sufficient and punctual remittance to 
Benares in order that the charities there might be duly administered, and 
for making an arrangement for the liquidation of the debts which had been 
contracted both at Benares and Tiruppanandal. The appointment of 
an efficient junior, and an understanding with tbe senior that he was 
to be guided by his advice, was considered to be the appropriate remedy. 
The name of the Tambiran at Trichinopoly was first suggested by the 
Pandaram at Dharmapuram and agreed to by Chitambaranadhan, who 
obtained after his arrival in Tanjore the consent of Chokkalingam to the 
proposal and wrote to tbe Pandara Sannadhi; but the Pandaram sent no 
reply to his letter, and Chitambaranadhan wrote again complaining of the 
indifference as a misfortune. Exhibit 02 was written on the receipt of 
certain letters in May from the Pandara Sannadhi whilst Chidambarana- 
dhan was in communication with the Maharaja of Tanjore. Exhibit 1448 
shows that two days before Exhibit 02 was written Chokkalingam in 
consultation with Chitambaranadhan appointed Ganapati as bis junior and 
gave him cloth. No allusion is made to this fact either in Exhibit 02 or in 
Exhibit H28. The entire correspondence which took place on this occasion 
shows that Chokkalingam ic consultation with Chitambaranadhan appoint¬ 
ed Ganapati on 5th June and communicated the fact through Chitambara- 
nadban to tbe Mabaraja of Tanjore, and senti Ganapati on the 19th 
June to be invested by the Pandara Sannadhi with arukattu and sundara- 
[444] vadam, without mentioning that he was already appointed as 
junior at Tiruppanandal. Having regard to tbe sequence of events, the 
investiture by tbe Pandara Sannadhi followed the appointment previously 
made by the Tambiran at Tiruppanandal. Having regard to the declara¬ 
tions of Cbitambaranadban in letters Exhibits P2 and 02, the power of 
appointing a junior vested in tbe Pandara Saonndbi. Having regard to 
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Chokkalingam’s letter, it conveys the impression that he did not wish 
that the PanHara Sannadhi should know that Ganapati had been previously 
appointed at Tiruppanandal without reference to him. Gt-okkalingam’s 
r^-tioence was possibly due to a fear that he might give offence to the 
Pandaram and render his position worse than it was. Ghitambaranauhan’s 
declaration was possibly due to the belief that unless he imputed power 
to thf^ Pand-ira Sannadni, he could not invoke iiis interference) in ca^es of 
necessity and seek to control the administration of his official suuerior at 
Tiruppanandal. We consider if- saie to rely on the sequence of events in 
preference to declarations made by parties who might be influenced by 
interested motives or by fear. As to the prayer that the Pandara Sannadhi 
may invest Ganapati with arukabtu and sundaravadam according to 
custom, the documentary evidence shows that only on one previous 
occasion the Pandaram at Dharmapuram gave cloth, &c., that that was 
on the occasion of Obokkalingam’s inst>jllatioQ. that Chokkalingam had 
been appointed junior previously, and that Ramalingam had died af er 
making a will in Chokkalingam's favour prior to.the Pandaram’s arrival at 
Tiruppanandal. On that occasion also the giving of cloth followed the 
appointment made by Ramalingam at Tiruupanandal according to custom. 

47. In connection with Ganapati’s management we are referred to 
certain letters as indicating his subordination to Dharmapuram. 

In Exhibit U8, dated 4th November 1852, Ganaoati acknowledged a 
letter from the junior Pand-ira Sannadhi, and stated that that letter and 
the order of the Gollecror in regard to the transfer of miras reach^id him at 
the same time. He dwelt on this coincidence as propitious and as a 
token of your Sannidhanam’s favour towards me as your hurnble servant." 
He promised to write to Achirara to send to the junior Pandara Sannadhi 
Rs. 130, and added that he had written to the Tambiran at that ulace to 
remit the income of the property there so as to meet the expectations of 
the Pandara Sannadhi. 

[443] In Exhibit W8, November 1852, Ganapati referred to the state of 
the season, to the balance of Rs. 2,000 which he had to remit to Benares, 
and to a cloth which he sent ho one Sundara Pillai as a tok^n of cour¬ 
tesy, being refused and returned. In Exhibit X8, dated the 12th Decem¬ 
ber, 1852, Ganapati interceded with the junior Pandaram and asked him 
to overlook shortcomings on the part of the Tambiran at Achiram, adding 
that provision might be made for better management. It went on then 
to give some information about two persons, viz., Sidaya Pillai and Aoa- 
tharana Pillai. In Exhibit Y8, dated the 30fch December 1852 he refer¬ 
red to the state of the season and stated that he sent one Arabalavana 
Tambiran to the Kasi Mutt at Ohitambaram. He next referred to a sum 
of Rs. 80 due upon account to the Tambiran ac Benares and ask-^d the 
junior Pandaram to arrange for its recoverv. Exhibit Z8 is another 
letter from Ganapati, dated 21st January 1853. In this he seated that 
the Raja of Karvetnagar exempted certain lands in his possession from 
assessment, and that endeavours were being made to obtain a sirndar ex-' 
emption from the Raja of Puducotta. It gives information as to the visits 
of the Raja of Cochin to Benares, to his having sent hundis to meet 
the expenses at Banares, and as to the price of paddy at Tiruppanandal. 
Ganapati then asked for information in regard to the collection of the 
debt due by Muttapa Kristnaien. 

Another groun of letters pressed upon us as evidence of subordination 
consists of Exhibits A9—N9. 
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In Exhibit A9, dated 7th March 1853, Ganapati advised the Pandaram 
Dhannapuram of his sending Rs. 3^ and some articles of small value 
ftfl a present in connection with the Sivaratri festival, and ^concluded it, 
as was common with many other lectors wir.h the sentence “ I await your 
commands as to how I s'lonld conduct mvselt in future as your servant, 
This we may add is an ordinary form of er-iquette observed when a person 
writes to a spiritual superior who is i^ntitled to reverence from him. 

Exhibit B9, dated 26r.h March 1853, referred to Achiram. Ganapati 
advised the junior Pandaram to obtain as much as he could from the 
Tambiran at that place and promised to carry out his ordei's to the very 
Jetter. He then stated that he was borrowing money to pay hundis from 
Benares, that his creditors at Madras were demanding payment, and that 
his hope of obtaining a loan fiom Vydisvaran Kovil. which is a temple 
under the [446] management of Dharmapuram. was not likely to be 
Realized. He than gave information about the visit to Dharmapuram of 
the Tambiran at Tirunallur and the affairs of an Adhinam temple in 
French territory and of the temple at Tirubuvanam. 

In Exhibit G9. dated the 30th March 1853, Ganapati reported to the 
junior Pandaram that the Tambiran at Vydisvaran Kovil was invested 
with arukattu and sundaravadam by the Pandara Sannadhi and Dharma¬ 
puram, and then referred to the violent storm which visited Tanjore and 
to the damage done by it. 

Exhibit D9 is another letter dated 26fch April 1853. It states that 
the Tambiran at Acniram reported the remittance to the senior Pandaram 
of Rs. 150. It then proceede l to give news regarding his visit to the 
Tanjore Palace, the investiture of tne Tambiran at Valur, and the appoint- 
pient of one Arumuga Tambiran to the Katlai at Sheali. It then advised 
of the despatch of a Gauvi S inkara,^ a peculiar kind of shell used in wor¬ 
ship, and concluded with sentence “ I am awaiting your commands as to 
how I should conduct myself as your servant.” 

Exhibit E9 is a letter dated 12th June 1853. Ganapati referred to 
fl dispute in regard to some irrigation channel between him and the rai- 
yats at Painkabtur, and s-iid that he was putting an end to it by purchas¬ 
ing nine velis of land b-donging to his opponents. He also animadverted 
on the inefficiency of the Tambiran at Achiram, and stat-d that he duly 
wrote to Benares about matters at Tiruppanandal He alluded to the repair 
of the kitchen at Sivasilam and stated that he had written to Achiram to 

send Rs. 200 to the junior Pandara Sannadhi. 

The next letter we are referred to is Exhibit F9. Ganapati noted a 
letter from the junior Pandara Sannadhi, intimating that the latter was 
dissatisfied with the management of the Tambiran at Achiram, and 
intended to proceed there and dismiss him and aopoint another in his 
stead. He said by way of deference that he was not going to raise his 
voice against that of the junior Pandaram, but then added that the 
Tambiran's errors might be pardoned that time, offering to stand respon¬ 
sible for the payment due from him. He then stated tha^ he sent to 
Benares the Pandaram’s order and the account of Mubtukristnayan of 

In Exhibit G9, dated the 4th July 1853, Ganapati reported to the 
junior Pandara Sannadhi that Ramalingakutti Tambiran left Benares 
about the 28th March. 

’ [447] He referred next to Ambalavana Tambiran at Chidamharam, to 

desire to go back to Tinnevelly and to his actual departure from the 
former place. He added: "I sent some one at once to take charge of the 
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property there. I had allowed Ambalavana Tambiran to disralss three 
men on the establishment at Chidambaram and to employ new men as ha 
thought proper. I think he was destined to receive only so much from 
me.” He then noted a letter from the junior Pandara Sannadhi declining: 
to accept Es. 200 which was ofifered to be sent, and remarked : “ I do nofr 
know if you refused it as it was the money of a sinner or only na urally. 
But be it as it may, as it is your duty to protect me, I have little concern 
about it.” It then refers to the rain, and to the price of paddy in 
Tanjore. 

Exhibit H9 is another letter from Ganapati to the junior Pandara 
Sannadhi, dated the 6th August 1853. He noted the remittance of Es. 340 
to the junior Pandara Sannadhi for certain charities to be performed 
in connection with the bones of the then deceased Zamindar at Eiitiya- 
puram when they are deposited in the Ganges. He noted also that the 
Tambiran at Achiram was told by tbe junior Pandaram to send Es. 200 
to Tiruppanandal, because Ganapati undertook to pay tbe balance, and 
authorized the Pandara Sannadhi to take Es. 200 out of the Ettiyapuram 
remittance. He referred to a few other matters and stated that Eama- 
linga was in the Mutt at Chidambaram, and that he was suffering from Si 
boil in the leg, adding that he would send him over to Tinnevelly as soon 
as he arrived at Tiruppanandal. 

The next letter to which we are referred is Exhibit J9. It repeated 
the promise to send over Eamalinga Tambiran as soon as he arrived, and 
then said : I learned the contents of that piece of paper enclosed in your 
Sannidhanam’s order with directions that no otheis should look into it."^ 
Ganapati referred next to the debts due by the junior Pandara Sannadhi, 
to the payment of a portion by Palaniyappa Tambiran of Tiruvalur, and 
added that there were debts to be paid at Tiruppanandal, that thff 
Tambiran at Benares drew upon him, and that he could not remon¬ 
strate with him in any way for incurring additional and improper charges. 
He coocluded with a promise to pay Rs. 300 in addition to Es. 200 which 
he had already asked tbe Tambiran at Achiram to remit. 

Exhibit K9 is another letter, dated the 7th September l853f 
[448] Ganapati forwarded a letter to the junior Pandaram from Chitam- 
baranadhan at Benares and asked for a reply saying that Chitam* 
baraoadhan desired him to send the reply. The letter next stated that 
Ganapati punjhased four velis of land in a village called Vadapati 
in order to get rid of the annoyance caused by co-mirasidars in that 
village. 

Exhibit L9 is another letter, dated the 16th October 1853. In this 
Ganapati referred to the payments due from Achiram and to those 
already made. He referred next lo a letter which he wrote to Benares ta 
induce the person that: carried the bones of tbe late Yettiyapuram 
Zamindar thither to make a favourable report about the choultries afr 
Benares lo the then zamindar. 

He then referred to his own illness and said that he ordered Rs. 25 to 
to be remitted for performing Abhisbekam to Chokkaliogaswami at 
Sailapur, and Maheswarapuja for his benefit and for sending the holy 
ashes to him. 

He said next that Ramalinga Tambiran suffered from fever on thre^ 
occasioQS and was then getting better under medical treatment, and 
concluded with the remark—“ I shall send him over there as soon as I oM 
perfectly recovered.'* 


Viol 


3064 



Ill,] a. S. PANDARA SANNADHI V. KANDASAMI TAMBIBAN iO Mad. 449 


In connection with Eamalingam we were referred to two other letters, 
Exhibits M9 and N9. Their genuineness was denied by the respondents, 
and we shall refer to them in connection with EamalinRam’s appointment 
as junior. 

There is another group of isolated letters to which also it is necessary 
to refer. 

Exhibit D23 is a letter dated 1st January 1853, from the Tambiran 
at Achiram to the Pandara Sannadhi at Dharmapuram. He remitted 
Es. 100, noted an order received from Dharmapuram, sent accounts 1or 
a few months, promised to send other accounts, and stated his estimate 
of the produce which might be realized under Pannai and Purakudi 
systems of cultivation. 

Exhibit E23 is another letter from the same Tambiran, dated the 
16th January 1853. It contained a request that men might be sect to 
assist bim in harvesting the matam lands at Achiram, and asked for 
instructions as to whether the harvest was to be conducted under the 
amani system, or whether ihe yield was to be estimated beforehand and 
the Purakudis were to be left to cut the crop. 

Exhibits F23, G23 and H23 are similar reports about harvest, [449] 
about the sale of paddy, about the probable income, and about several 
other matters connected with the management of the Adhinam villages. 
In the first document the Tambiran said: “ Need I tell you that ever 
since 1 was sent to Achiram I have bet-n fairly managing the affairs of 
Sannidanam.” In the second document he said: “I am always ready 
to act up agreeably to the instructions of your holiness and crave your 
forgiveness for sboricomings, and 1 am always deeply plunged in the 
meditation of your holiness’feet.” In the last document he said also: 
“ It is just and proper that the holy Sannidanam should pun up with the 
faults of his subordinates and protect them.” 

Now, the foregoing letters, save those from Achiram, disclose no 
unequivocal traces of agency or subordination. As to those from Achiram 
they no doubt show subordination. It must, however, be remembered 
that Dharmapuram bad lands at Achiram distinct from those allotted to 
Benares charities, that the Tambiran at Achiram managed the lands of 
both institutions, and that though he acted under the immediate orders 
of the Tambiran at Tiruppanandai and was appointed by bim, he acted 
as the subordinate and agent of Dharmapuram in respect of Adhinam 
lands. In this connection we may mention that in Chokkalingam’s time 
an agreement was taken from the Tambiran at Achiram that he would 
annually remit a definite income from the Adhinam lands to Dharma¬ 
puram every year (J6). As to the Yettiyapuram charities, we have 
already mentioned that all communications in regard to them and all 
remittances on their account passed through Dharmapuram on the ground 
that those charities were originally instituted at the instance of a former 
Fandara Sannadhi though managed by Tiruppanandai together with 
other Benares charities. 

As to management the Tambiran at Tiruppanandai did not render any 
accounts to the Pandara Sannadhi at Dharmapuram at stated periods. 
Nor did his letters state what income was realized, how much was spent 
and how much was saved or otherwise applied. Nor do the letters note 
bow each charity was progressing, bow each temple festival was perform* 
ed, and how different subordinates behaved. Nor do they seek for 
iDStrueftioDs. Their contents contrast in a striking manner with the letters 
and reports from agents, especially with those sent by Eamalingam when 
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he managed the affairs of the Adhinam at Dharmapuram daring the 
absence of the Pandara Sannadhi in Tinnevelly between 1871 and 1874, 
wi h the letters from Achiram to Dharmapuram [450] in regard to 
Ailhinam Ian Is in Travincore and from Benares to Tiruppanandal. They 
refer toraatters and contain declarations which do not necessarily suggest 
agency, and which may appropriately hnd a place in communications 
from a disciple to a spiritual superior. Ganauati’s decUration that It is 
your duty to protect me and I sh-nll act ac.iordiog to your orders is rf*f 0 r- 
able to the sp.ritml relation. His remittances may also be payments 
made by a disciple to his guru, and his allusions to Tiruppanandal matters 
and matters connected with Dharmapuram, Sivasilam and other places 
under their control may find a place in correspondence conducted on the 
courteous supposition that as members of a common spiritual family or 
of the same brotherhood, they took an interest in the institutions under 
each other's management. We are not preuared to hold that the letters 
mentioned above suoport of themselves the contention that the relation 
of principal and agent subsisted between Dharmaimvam and Tiruppanan- 
dal in regard to the management of Benares charities. 

48. The most important matter in connection with the management 
of Ganapati II is the appointment of Ramalingam as his junior and suc¬ 
cessor. The dispute and the litigation which_ ensued and their hnal 
adjustment have a material bearing on the question at issue, and we shall 
proceed to give a brief account of them. At this time Sachitananaa 
D^sigar was the junior Pandara Sannadhi in Tinnevelly and Ramalingam 
was his sister’s son. The latter was about 21 years o£^ age, and he had 
been in the mutt at Benares and employed at Morangi in Nepaul. _ It 
Chitambaranadhan could be relied upon, Ramalingam was a "^ommeenng 
young man and did not behave satisfactorily in Nepaul (Exhibit 
R2) It appears from letter marked Q2 that Chitambaranadhan sect 
bim to the south in April 1853 by the desire of Sachitananda Desigar. 
We have already seen that Ganapati informed the junior Pandara Han- 
nadhi that Ramalingam had arrive! at Chidambaram and then at Tirup¬ 
panandal, and that Ganapati would send Ramalingam to Tinnevelly after 
his own recovery from his illness. It will also be remembered a 
when Ramalingam was at Chidambaram, Ganapati received a piece o 
paper from the junior Pandara Sannadhi with the remark 
else should see it (letfer marked J9, dated 13bh Augusc 1853}.^ 
the 5th November, Ganapati made his will whereby he appointea 
Ramalingam as his junior and successor and died on the 10 th November. 
The Pandara Sannadhi at Dharmapuram a Idressed a petition to tn 
[451] Sub-Collector that Ganapati himself was appointed by him to tne 
mutt at Tiruppanandal. according to custom, that at the instigation o 
one Arunachala Tambiran an attempt was being made by Ganapati to 
appoint a voung man as his successor by the name of Ramalingam, an 
that an order should bo issued to forbid the infriogement of the custom. 
Thereupon the Sub-Collector issued an order to the Tahsildar to see th 
no breach of the peace occurred and to arrange for preventing it. J- 
Deputv Tahsildar saw Ganapati, who alleged that he was appointea y 

his predecessor Chokkalingam. that on tbe 5th November he aupomte 

Ramalingam as his successor in the same way in which G o a o 
appointed him, that Ram-ilingam was looking after the^ affairs o e 
since his aupointment, and that the appointment wasm 
the custom of the institution. Thus the recognized usage o e P , ^ 
regard to the appointment of the managing Tambiran at iruppa 
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was the point in issue between the partips (Exhibits 31 and 32). On the 10th 
.November Ganapati asserted his unqualified power to name his own sue* 
nessor and applied to the Sub-Golleot-r for protection, adding that the 
Pandara Sannadhi arriv- d atTiruupanandal the previous night in company 
with the Tambiran of Vydisvaran Kovil and contemplated mischief (Exhi¬ 
bit 32). On the same day Ganapati died, and on the 12th idem the Tahsildar 
of Kumbakonam had a muchalka taken from Ramalingam to the effect 
that he would be responsible for the properties at Tiruopaoandal. 
Bamalingam applied to the Collector for the transfer of registry to his 
own name and referred to his appointment by Ganapati as his junior. 
He denied the claim of the Pandara Sannadhi to appoint the Tambiran 
of Tiruppauandal, and charged the Tahsildar of Kumbakonam with being 
under the influence of the latter and carrying away twenty of his agents 
(Exhibit 33). The Collector forwarded Ramalingam’s application to the 
Sub-Collector for disposal, and when it was pending before the Sub- 
Collector, Ramalingam executed the document marked H on the 21st 
November 1853. It purports to be an aareement in favour of Masila- 
mani Desigar, the Pandara Sannadhi of Dharmapuram, and it states: “As 
Ganarati, who had been appointed to the management of the charities of 
the Benares mutt at Tiruppanandal, which is attached to the said Adhinam, 
has breathed his last, and as Ulaganadha Tambiran has been anpointed 
as the senior and myself have been appointed as [452] the junior 
Tambiran by the Pandara Sannadhi, and as I have been invested with 
arukattu, sundaravadam and cloth according to usage and placed in the 
said appointment, I shall act properly and continue to do so, according to 
the orders of Ulaganadha Tambiran, who is apDointed as senior, and also 
according to the orders of your august presence and the usage of the Adhi¬ 
nam.'' The Tahsildar then recommended that the registry of Tirup¬ 
panandal lands be altered in the Collector’s books from the name of Gana¬ 
pati II to that of Ulaganadha Tambiran. On the 3rd December 1853 
liamaliugiiiii represented to the Sub-Collector that the Tahsildar 
of Kumbakonam, the Pandara Sannadhi, and Ulaganadha Tambiran 
entered the mutt at Tiruppanandal with 50 peons, ill-treated him, 
and thereby obtained documents from him and took away the keys from 
him, and that from the time tne said mntt came into existence, it had 
been the invariable custom for the presiding Tambiran to appoint his 
Buccessor if he had no hope of living and to make a will that the succes¬ 
sor do acquire all rights, and for the Government to accept such will 
Ramalingam supported this rep'-esenbation by a maha3irnama from certain 
mirasidars of the taluks of Kumbakonam and Kuttalam (Exhibit 35), 
which in describing the usage stated that the unvaried custom had been 
for the Tambiran at Tiruppanandal to appoint as his successor either the 
Tambiran of Benares or i.he junior Tambiran at Tiruppanandal and to 
make a will in his favour (Exhibit 36). 

On the 27th December 1853, the Sub-Oolleotor passed an order in 
favour of Ramalingam stating that from the orevious proceedings on his 
tecord it appeared boat since 1836 each Tarnbiran at the pUce used to 
nominate a person as hi-* junior, and that that had been the custom also 
before 1836. In this order a petition is said to have been addressed by 
Ohitambaranadhan of Benares, and Ganapati is stated to have described 
Ramalingam as his younger brother. The order characterizedthe Tahsildar's 
proceedings as strange, stated that thedocummt marked H was allege! by 
Bamalingam to have been ootained by force, and that its contents were 
at variance with the custom of the institution (Exhibit 38). The miras 
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was transferred to Ramalingam’s name. Ulaganadha Tambiran wa9 
displaced and he and the Pandara Sannadhi were ordered not to 
interfere with Ramalingam (Exhibits 39, 40, and 43). These proceedings 
before the Revenue authorities were followed by litigation and 
three suits were instituted, one by the [453] Pandara Sannadhi, another 
by his nominee, and the third by Ramalingam, and the question 
raised for decision was whether it was Ganapati’s or the Pandara 
Sannadhi’s nominee that was entitled to succeed to management according 
to the usage of the institution a,n Tiruppanandal. We pass over the 
statements then made by the rival claimants as they were made during 
the controversy between them, and observe that the litigation terminated 
in a compromise which was suggested by the junior Pandara Sannadhi 
at Tinnevelly, and accepted both by Ramalingam at Tiruppanandal and 
the senior Pandara Sannadhi at Dharmapuram. 

49. The document marked Hl9 is the petition of comoromise 
filed in Original Suit No. 3 of 1854, which was instituted by the Pandara 
Sannadhi at Dharmapuram against Ramalinga Tambiran, and as the 
record of the usage of the institution then accepted by the Pandara 
Sannadhi at Dharmapuram and the Tambiran at Tiruppanandal, it is a 
document of considerable importance. It is as follows:— 


(Exhibit H19.) 

To The Dewany Adalut Civil Court of Kumbakonam Zilla. 

Original Suit No. 3 of 1854. 

Razinama presented by Muttusami Pillai, holding mukbiarnama 
(power-of-attorney) from Giyana Sambanda Pandara San¬ 
nadhi at Dharmapuram Adhinam, plaintiff in the said suit, 
and Tiagaraja Mudali, holding muktiarnama from Kasivasi 
Ramalinga Tambiran of Kasi Mutt at Tiruppanandal, defend¬ 
ant in the said suit. 

In this suit brought by the said Giyana Sambandba Pandara 
Sannadhi through bis Muktiar agent to establish bis right to 
appoint Tambiran to the Kasi Mutt at Tiruppanandal referred 
to in the plaint, and to have the miras of the nunja and punja 
lands attached to the said mutt registered in the name of the 
charity, the valuation of the suit being Rs. 76,874-8-6, wa 
have entered into a compromise as follows :— 

That as Kasivasi Ramalinga Tambiran who has been, according 
to custom, appointed to the Kasi Mutt at Tiruppanandal, 
under a will of the deceased Kasivasi Ganapati Tambiran, 
the late incumbent cf the aforesaid mutt, has been invested, 

according to usage, wich aru-[454]kattu, sundaravadam and 

cloth by the said Giyana Samband ha Pandara Sannadhi, tbs 
said Kasivasi Ramalinga Tambiran shall himself enjoy the said 
Kasi Mutt at Tiruppanandal, and the nunja, punja and other 
lands in dispute, as its owner, and as senior Tambiran with 
miras and all other rights appertaining to the same ; that, when 
the said Kasivasi Ramalinga Tambiran should be so disposed 
as to have a junior Tambiran to him, he should, according to 
custom, send for one, suited to his liking from among the Tan^ 
birans who have received kashayam {red cloth) from the said 
Dharmapuram Adhinam, execute a will, according to usage, m 
his name, and send him to the said Dharmapuram Adhinam f 
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thab the Giyana Sambindha Fandara Sancadhi of the said 
Adhinam shall, according to custom, invest that Tamblran alone 
with arukattu,cloth,&c.,and send him; that that Tambiran him^ 
self shall betheiuniorfTambiran) ofthe said Kasi Mutt at Tirup- 
panandal as long as the said Kasivasi Kamalinga Tambiran is 
alive; that he shall then become the senior Tambiran and 
enjoy the miras and all other rights as those of the said 
Kasivasi Eamalinga Tambiran; that we shall always con¬ 
form to and foUow the said arrangement without deviation; 
and that each party shall bear his costa of this suit.^ > 
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October 1855. 

(Signed) MUTTUSAMI PILLAI. 

( „ ) TIAGARAJA MUDALL 

( „ ) SAMI SASTRI. Vakil. 

( „ ) M. RANGAIENGAR, Vakil. 

( „ ) Rama lyen, Vakil, I know. 

( „ ) Sundara Row. Vakil, witness. 

( „ ) SomasundaraKavirayar.son of Subramania 

Kavirayar of Tirukadayur in Peralem 
Taluk, I know. 

( „ ) Sundaram Pillai, son of Nagalingam Pillai, 

residing at Tiruppanandal in Kumbako- 
nam Taluq, I know. 

Filed 16bh October 1855. 


(Signed) J. SILVER. 

Ag. Civil Judge. 


[455] This document, it will be observed, negatives the ownership and 
the power of appointment claimed for Dharmapuram. It vests the succes¬ 
sion in the senior who is duly appointed for Tiruppanandal, and recog¬ 
nizes Ramalinga's right to appoint a junior when he desires to have one, 
but declares it to ba limited to the extent that it is obligatory on him to 
select a junior from Dharmapuram Tambirans. It states that when a 
junior is so appointed the Pandara Sannadhi should invest that person 
only and no one else with arukattu and sundaravadam. These provi¬ 
sions purport to be founded on the usage of the institution. 

Both parties to this appeal now repudiate this document, for it is 
against the contention of both in part. It is against the respondent 
because he is not a Dharmapuram man ; and it is against the appellant 
because it negatives the ownership and the power of appointment claimed 
by him. The ground on which it is impugned is thab it was brought about 
by Sachibananda Desigar who desired to favour his nephew, but we con¬ 
sider this objection to be frivolous ; for the senior Pandara Sannadhi knew 
of the relationship and was perfectly free to exercise his own judgment. 
It is far more probable that Masilamani Desigar believed that Sachibananda 
Desigar knew as well as he did what the real usage had been. The docu¬ 
ment is dated the 16th October 1855, and there was no attempt on either 
side to Impeach it either during Masilamani Desigar’s life or that of 
Bacbitananda Desigar. We may here refer to the two letters marked W9 
find Y9 as showing the spirit in which Saohitananda interfered to effect an 
amicable settlement. Exhibit W9 is a letter addressed by Ramalingam to 
the junior Pandara Sannadhi on the 25th April 1854, and it shows that the 
fatter desired anamicable settlement to avoid scandal. Exhibit Y9 is another 
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letter written from Tiruppauandal to Sivasilam. It states, “your Sanni- 
dhanam intends to allow every one his propjr privilege, whilst the senior 
Sannidhanam is avaricious. If you bring the matter to an amicable 
conclusion, you will do a charitable thing, which will not be forgotten as 
long as the Adhinam exists, and lay me under obligition.” Tnere is no 
sufficient ground shown for the belief that the petition of compromise did 
not acjcuiately formulate the recognized usage into reciprocal rights and 
obligations, and we shall recur to the question later on. 

50. Before we pass on to RaoiHlingam’s management, we shall refer 
to three documents on which considerable stress was laid. [436] viz., 
Exhibits M9, N9, and H. Exhibits M9 and N9 purport to be letters 
addressed bv Ganauati Tambiran on the 23rd October and on the 5ih 
November 1853. The former is an application to the senior Pandara San- 
nadhi lor the appointment of Ramalingam as junior Tambiran at Tirup* 
panandal, and the latter intimates the fact to the junior Pandara Sannadhi 
in Tinnevelly. They are relied on as showing that the power of appoint¬ 
ing a junior is vested on Ganapati’s own snowing in the Pandara San- 
nadhi at Dharmapu^am. We concur in the opinion of the Subordinate 
Judge that they are open to grave suspicion. Exhibit N9 is a post letter, 
and the Post office seals which it bears do not appear to be genuine. 
In Exhibit M9 Ganapati openly stated that the junior Sannidhanam was 
anxious to have Ramalingam appointed as junior, hut seeing that junior 
Pandaram desired in Exhibit J9 that the piece of paper enclosed therein 
should be read by no one else, it is not likely that Ganapati would have 
supported his recommendation in Exhibit M9 by a reference to the junior 
Pandaram’s wishes. Again, the contents of Exhibit M9 are inconsistent 
with the representation made in Exhibit 31 by Ganapati on the 
8th November, or with the petition addressed by the Pandara Sannadhi 
protesting against Ramalingam's appointment. Nor are they consistent 
with the recitals in Ganaoati's will, Exhibit 6, which was made on the 
6th November, the very day on which Exhibit N9 was written. Even on 
the supposition that Ganapati wrote Exhibit M9 lest his spiritual superior 
might take offence at his not being consulted in regard to so important a 
matter, it is by no means probable that he would have proceeded to make 
a will before he heard from Dharmapuram. The apoearanceof the Post 
office stamps on Exhibit N9, the inaccuracy in spelling the name of the 
despatching station, and a comparison with genuine letters on record 
which were transmitted by post, induce us to think that it is altogether 
unsafe to rely on Exhibits M9 and N9. 

51. As to Exhioit H, however, there is no doubt that it is authentic. It 
purports to contain an acknowledgment by Ramalingatn that the Pandara 
Sannadhi appointed Ulaganadha as Ganapati’s successor and Ramalingapu 
as Ulaganadha's junior, and on this ground considerable stress is laid 
upon it at the hearing of the appeal. Adverting to it, the Subordinate 
Judge observed that it was eventually found by the Magistrate to have 
been coerced from Ramalingam, and that it was set aside and Ramalingam 
was [457] restored to the senior Tambiranship. It was urged in appeal 
that there was no satisfactory evidence to show that the document was 
obtained under coercion, that it was not set aside by any Magistrate, and 
that no Magistrate had power to do so. Exhibit 35 shows that on the 
3rd December 1853 Ramalingam repudiated the document marked H and 
complained that ha was ill-treated by the Tahsildar, and that he executed 
it from fear. The contents of the document show that he gave up his 
position as senior Tambiran, a position to which Ganapati raised him by 
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his will on the 5th November, and consented to take up the position of a 
junior under the Pandara Sannadhi’s nominee UlHganadha, and they are 
obviously prejudicial to his interest. Having regard to the relative position 
of the i arties at the time, we find that a young man of about 21 yenrs of 
age had to contend against the head of his Adhinam who was backed by 
bis disciples andw^as accompanied by the Tahsildar. 

Again, Exhibit 38 shows that the Sub-Collector refused to recognize 
it on the ground that it was inconsistent with the previous practice of tlie 
institution as disclosed by hU records, jmd to alter the registry in accord¬ 
ance with it. Further, Exhibit 32 indicates that on the 10th November 
even a Tambiran hi the position of Ganapati apprehended that the Pan¬ 
dara Sannadhi who was then at Tiruppanandal contemplated mischief. 
These circumstances convey the impression that document H was 
executed probably under fear, and to that extent corroborate the oral 
evidence on that point. 

The Subordinate Judge was no doubt in error in treating the opinion 
of the Eevenue authorities in regard to document H as conclusive, but we 
are unable to say that the circumstances in which the agreement was exe¬ 
cuted do not lend weight to the suggestion that its execution was not 
voluntary if not coerced. However this may be, it was superseded by the 
petition of compromise. Exhibit H19, which, as the solemn act of the rival 
claimants adopted by a Court of Justice, must be taken to preclude the 
appellant now from falling back on document E. We pass on to Eama- 
lingam’s management. 

52. Eamalingam succeeded Ganapati II on the 10th November 1853 
and died on the 16th September 1880, his management extending over a 
period of neatly 27 years, W'hen he rose to the responsible position of 
the superintendent of Benares charities and [458] of the representative 
oftbeMuttatTiruppanandal, he wasa young man of about 21 years of age 
and designated on that ground Kutti Tambiran. He owed his position 
more to bis uncle’s influence with Ganapati II than to his position as 
an elderly Tambiran of recognized merit and piety. His career at Tirup- 
panandal opened with litigation with his own spiiitual superior, but he 
had the sympathy and support of his uncle. In Exhibit T9, dated the 
17bh March 1854, Eamalingam said, whilst writing to bis uncle, " I here¬ 
with return the three letters sent in by your Sannidhanam as directed. 

I remain fearless as I depend entirely on your Sannidhanam’s holy feet.” 
The litigation however terminated in a compromise, of which the provi¬ 
sions are embodied in Exhibit H19. Thus through Sachitananda Desigar's 
interposition, Eamalingam’s position became secure and permanent. 

53. The next event during Eamalingam's management is the death 
in January 1858 of his spiritual superior and opponent, Masilamani 
Desigar, who was succeeded by Sachitananda Desigar. Between 1854 
and 1858 Eamaiinga conducted himself so as to avoid further collusion 
with Dharmapuram. It will be seen from Exhibit SIO that when the 
senior Pandaram died, Eamalingam proceeded to Dharmapuram, wor¬ 
shipped bis remains at the burial ground, though the ceremony of 
interment was over, and took part in the Maheswarapuja which was 
performed on that occasion. This document discloses an effort on his 
part, probably under the advice of bis uncle not to withhold from his 
superior the customary token of respect due to him from a disciple. That 
document and the document marked TlO indicate that Ulaganadha 
Tambiran whom Eamalingam superseded, enjoyed the confidence of 
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the Pandara Saonadhi and had much influence at Dharmapuram at 
that time. 

54. Tn dealing with documents and transactions daring Ramalingam’s 
management to which our attention was directed, it is convenient to 
consider them with reference to six distinct periods. The first is the one 
already referred to, commencing with the succession of Ramalingam 
aid ending with the termination of his litigation with Dharmapuram; 
the second is the period extending from the date of the compromise 
Exhibit H19, 16th October 1855, to the date of the death of Masilamani 
Djsigar of Dharmapuram; the third period extends from the date of 
Sachitananda’s succjssion to the end [^59] of 1862, when the relation 
between Tiruppanaodal and Dharmipuram was very cordial; the fourth, 
period extends from 1862 to 1871, during which there was disagreement 
between the unde and the neohew ; the fifth period extends from 1871, 
when there was rec jnciliation to the end of 1877 ; and the sixbb period 
extends from 1878 to the date of Ramalingam’s death in September 
1880. 

55. During the second period Chitambaranadhan at Benares (i) asked 
the Pandara Sannadhi at Dharmapuram to forgive him for his past conduct, 
and promised to behave better for the future; (ii) referred to Ramalingam in 
terms of disparagement; (iii) asked permission to retain one Manikka- 
vachaka Tambiran as his junior at Benares; (iv) sent persons to Dharma¬ 
puram to be admitted as tambirans ; and (v) wrote about the necessity for 
a supply of Tambirans for service in Northern India. See Exhibits R2 
(8bh November 1856). S2 (23rd April 1857). T2 (lOth February 1858). 
In R2 Chitambaranadhan referred to a letter received from Dharmapuram 
in which certain texts were cited to remind him of his past conduct, prob¬ 
ably duriog the litigation, and says: “ I b^^haved wrongly either inten¬ 
tionally, or unintentionally, the burden of training and advancing me 
lies on your Sannidhanam and those of another Adhinam and others have 
DO interest in it. Therefore if you write to me as to how I am to behave 
hereafter, I shall do accordingly.” Referring casually to Ramalingam’s 
conduct whilst at Morangi, the letter says he appointed a stranger to be 
bis successor without acting according to the wishes of those at Benares, 
and create.! dissensions which it took four years to pacify. The letter 
alludes next to the discharge of a portion of the debts at Benares and 
says: “Three-fourths of debts existing in Benares, Rameswaram and places 
belongvm to the Adhinam have been paid off through the effect of the 
virtues of your Sannidhanam.” It then suggests that “if you send more 
Tambirans, it will be good.” 

In Exhibit S2 Chitambaranadhan said that he sent one Vydilinga 
Tambiran and asked the Pandara Sannadhi to initiate him. In Exhibit 
T2 he complained that the Pandara Sannadhi did not care to send even 
one Tambiran to Benares and that Chitambaranadhan was alone there. 

These letters are referred to as evidence of subordination. They no 
doubt show that it was the Pandara Sannadhi who initiated laymen and 
admitted them as Tambirans. They also show that Tambirans were sent 
from Dharmapuram for service. It should [460] be remembered, 
however, that as Tambiran Chitambaranadhan was Ramalingam's senior, 
though as manager of the mutt at Benares he was his subordinate. The 
letters show also that quarrel and litigation being over, Ghitambaranad- 
han desired to ingratiate himself with the Pandaram at Dharmapuram by 
professing to act in accordance with his wishes. This fact has to be kept 
in view in determining their probative force as evidence of the subordioa- 
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tioQ of Tiruppanandal in managemont. As bo Eamalingam’s relation with 
Dliarmapuram duriog this period, he desired to avoid friction, and on 
Masilamani Desigar’s death, paid to liis remains the respect due from a 
disciple to those of his guru or preceptor. 

56. Passing on to the third period wo find that the relition between 
Tiruppanandal and DdarmiDuram hecame once more cordial, and that 
Sachitanaoda Desigar at Dhavmapuram was guided by Ramalingam's 
advice in many matters connected with the administration of properties 
belonging to the Adhinam. It will he remembered that Ulaganadha 
Tiimbiran was the person whom bh) former P.indara Sannadhi desired to 
appoint as Gan vnati’s successor in preference to Ramalingam. So long as 
Masilamani Desigar was alive be confided in the former and was guided 
by his advice in managing tho affairs of the Adhinam. Ramalingam’s first 
effort was to get rid of him. He calle 1 Ulagaoalhi bv tho nickname of 
Perumal, accused him of extravagaoce and complained of his conduct 
in refusing to accent from him a cmtribution of Rs. 100 towards the 
exnenses of Maheswarapuja porforme i on tho death of Masilamani Desigar 
(T10 and UlO). In Exhibit Ell he advised the Pand ira Sannadhi nob to 
repose confidence in the opposite parry, and in Exhibit Mil he charac¬ 
terized Ulaganadha as a wolf in sheep's skin. In the result Ramalingam 
displaced Ulaganadha as the trusted adviser at Dharmapuram and the 
latter stayed at Tiruvaduborai (Exhibit Wll, llbli September, 1861), 

57. Another event of this pedo l is that Rimalingam became very 
iDfiumtialatDharmanuram and autivelv interfered in its management. He 
advised the Pandara Sannadhi to cancel a lease granted with resnect to 
the Adhinam lands at Kumbakooam, sent men to give evidence at Kumba- 
konam, recommended a person for an appointment in the Adhinam, 
suggested that the Tambiran at Vyd'svaran Kovil be not changed, and 
communicated with Dharmaouram in regard to various other matters 
which it is not necessary for the purposes of this appeal to enumerate. 

[461] 58. In May 1853, Ramalingam remitted Rs. lOOforthe Guru- 
puia at Dharmaouram (Exhibit YIO). In Exhibit All (21st January, 1859} 
he noted with pleasure the celebration of the festival in honour of the 
founder of the Adhinam on a grand scale. In Exhibit Wll, dated llbh 
September 1861, he referred to the arrival of the junior Pandaram at 
Tiruppanandal and the performance of Puja and Maheswarapuja on a 
grand scale, and in Exhibit Xll he asked for a palanquin to be supplied for 
the use of the junior Pandara Sannadhi during his journey to Tinnevelly. 
In Exhibit A12, December 1861, he sent a silk cloth as desired by the 
Pandara Sannadhi at Dharmapuram, and with Exhibit C12,12bh January 
1862, he remitted Rs. 200 as a contribution to a festival at Dharma¬ 
puram. Thus during this period Ramalingam’s contributions and other 
acts as a disciple of Dharmapuram were similar to those of his predeces¬ 
sors. 

59. As to the relation between Chitambaranadhan at Benares and 
the Pandara Sannadhi at Dharmapuram, tho former wrote a long letter 
bo the latter in January 1859, in which he gave a detailed account of past 
mismanagement at Tiruppanandal and of the measures taken by him to 
remedy it. He complained of short remittances made in Ramalingam’a 
time and of his insolence, adding chat the letter was confidential and that 
the writer intended to retire from bis post (Exhibit X2). In December 
1869 he asked the Pandara Sannadhi to send to Benares Subramania 
Tambiran if the latter were invested with mantra kashayam, and that a 
few more tambirans might be sent for service (Exhibit Y2). In July 1860 
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he wrote to express his sa.tisfaction with the appointment of Arulananda 
as junior Pandara Sannadhi, and prayed that he might be instructed to 
have regard for the Benares charities (Exhibit Z2), In Exhibits A3—J3 he 
reported the arrival of Subramania Tambiran, asked for a new arukattu 
and sundaravadam from Dharmapuram, advised of the despatch of cloths 
as presents, and asked for more tambirans. In Exhibit E3. dated 3rd 
October 1863, Chitambaranadiian, referring to a letter from Dharmapu- 
rara, accu'^e 1 again Ramalingam of waste and mismanagement, 
for permission to come to the south in view to remedy it. Exhibit H3, 
dated loth March 1864, shows that the Pandara Sannadhi complamed 
of the conduct of Ramalingam, and that Chitambaranaohan intended 
to come to the south to arrange for the due performance of chanties. 
Thus it appears that a disagreement arose [462] betsveen the 
Dharmapuram and the luphew at Tiruppanandal in 1863, and that 

ChitambarADadhao at Benares sided with the former. 

60. This disagreement continued from 1863 to 1871, and during this 
period no letters passed auparently between Tiruppanandal and Dhar¬ 
mapuram. The correspondence, however, between Benares and Dharma- 
puram throws light on its erogress. It shows that the misunderstanding 
deepened into open hostility and led each party to seek to humble the 

Exhibits J3 and K3, dated 31st July, and 24th August, 1864, show that 

Ramalingam caused a letter to be written to Chitambaranadhan by one 
Vridachella Mudali, that Chitambaranadhan did not send a satisfactory 
reply, that thereupon Ramalingam desired to go to Benares at once by 
sea‘and reduce Chitambaranadhan to siilimission, and that the latter 
was determined to thwart the former and carry out the wishes of the 
Pandara Sannadhi. But Ramalingam went to Benares, succeeded 
ing from Chitambaranadhan the agreement marked 586 on the IDCn 
November 1864, and returned in 1866. In the meantime Cbitambarana- 
dhan sent one Arunacliella Tambiran bo be initiate 1 st Dharmapuram 
(Exhibit L3, 21st September 1865} and obtained a letter from the Kaja oi 
Vencatagiri that the lands placed under attachment would be made over 

to him (Exhibit M3. 27th June 1866). In July 1866, “ 

letter to Dharmapuram from one Subbaramayyar on the establishment at 
Tiruppanandal in regard bo the management of affairs at that place, an 
reiterated his intention to visit the south, to arrange for its improvemeo . 
and in July 1866, Chitambaranadhan paid a visit to Scindia and promisea 

to come to the south soon. i ^ j 

61. In view to check the luterference ontemplabed by UtiiDam 

baranadhan io communication with the Pandara Sannadhi, 
instituted a suit against the former at Benares and led to the institution o 
another suit by the latter at Trichinopoly. In the former he asserted 
right to manage as proprietor the mutt and the chattram affairs at 
and the temple of Sri Kedareswarar, and to recover the properties belong 
ing thereto, and rested his claim on his position as mahunt a 
representative of the headquarters Mutt at Tiruppanandal The iambira^ 
at Benares denied that he was an agent, and contended that the mo 
pvoperbv and the endowments were acquired by his 

that ho was [463] tlm real proprietor in possession and occupation by i g 

of succession to his ancestors. The first Court ^ ® ® os- 

but on appeal the High Court modified the decree, giving 
session of certain clmttrams and gardens buiU or purchased ^ 
remitted from Madras,, and declaring him entitled to an accoun 
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admitted to have been remitted from Tiruppaoandal. but holding that Rama- 
lingam failed to make out his claim to the possession of the mutt, temple or 
other property. From this decree Ramnlingam appeale i to thePrivy Council, 
who held that Ratnalingam had failed to estiblish either that he was the 
proprietor of the property at Benares or that the defendant was his mere 
atient, and that the High Court at Allahabad was right in limiting the 
relief to what was mentioned in the decree (l) The Judicial Committee 
observed that the original foundation was admittedly at Benares, that its 
object was to afford to persons either resident in Southern India or making 
pilgrimages Co Benares, facilities for worship and the performance of reli¬ 
gious duties there, and that those facts raised a presumption that the 
establishment at Tiruppanandal was subordinate to that at Benares, that 
though such a presumption might be rebutted by evidence, it was not so 
rebutted, and that even assuming that Ramalingam’s account as to the 
establishment of the mutt at Tiruppanandal was correct, it would by no 
means follow that the tambiran who migrated from Benares to Tiruppa- 
uandal bad power to alter the original constitution of the community, 
or to say that Tiruppanandal should thenceforward be its head¬ 
quarters, and that the person in iiosseision of ilie foundation at Benares 
should be the inlcrior or the more agent of the Tambiran at Tiruppa¬ 
nandal, and that the change and the authority by which it was 
effected should have been distinctly proved. After referring to the 
evidence the Judicial Committee came to the conclusioo that the then 
plaintiff failed to show either that lie was the proprietor of the pro¬ 
perty at Benares or that the then defendant was his mere agent. They 
alluded t) the representation made by Chitambaraoadhan in support of 
Bamaiingam’s claim during the litigation between the latter and 
the Pandara Sannadhi at Dharmapuram, and considered it to embody 
what might fairly be inferred to be the true condition of things 
and the true a-ount of the constitution and relation of the mutts 
at Benares an i Tiruppanandal and their respective mahunts (tambi- 
[464] ransl. Tnat representation was to the effect that, according to 
custom, when the tambiran of either mutt nominates a deputy or succes¬ 
sor to himself, he is bound to secure the consent of that of the other as 
was done by Chokkalingam in connection w’ith the appointment of Gana- 
pati, and that he (Chitambaranadhan) sent a letter of appointment to 
Ramalingam on the 28th November 1853. In connection with that 
representation Ram ilinyam’s admission that he received a deel of appoint¬ 
ment as contained in his letter of the 16th December 1853 was referred 
to, and it was also observed that the correspondence then set out in the 
record began in 1843 A duty on the oarb of the tambiran of either mutt 
bo secure the consent of the other whenever he nominated a junior was 
the only customary incident; accepted as probable, and the relation of 
principal and agent was hell not proved. The appeal was beard ex parte 
and decided on the 12th June 1873. 

The Pandara Sannadhi ac Dharmapuram was no party to this suit 
and the decree is noc binding on him, but as between the Tambirans at 
Tiruppanandal and at Benares, who were parties to it and their successors, 
it is conclusive, although all the ovidoace now produced was not then 
adduced. 

62. In 1869 Ramalingam gained over the Tambiran of the Rock Fort 
Temple at Triebinopoly, a subordinate of the Adhinam at Dharmapuram. 

(1) Kashi Basbi Rimling Swameav. Ohitumbernatb Eoomar Swamee, 20 W.R, 217. 
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1887 and on the 23rd February 1869, the latter, asserting his independence, 
AruiL 6, appointed the former as his successor. The Pandara Sannadhi at Dharrna- 

- puram was obliged to institute original suit No. Hof 1869 in the District 

Appel- Court of Trichinopoly to obtain a decree declaring the appointment void 
LATE and dismissing the Tambiran at the Rock Fort from office. On the 18th 
Civil. August 1870 this suit was dismissed on the ground that it was barred by 

- limitation (Exhibit 1396). In the meantime the conduct of the junior 

10 M, 375. Pandara Sannadhi in Thinevelly was not considered to be satisfactory, 

and it engaged tlie special atteiuion of the senior Pandara Sannadhi. 
It appears from Exhibit y3, dated tlio 27th November 1871, that, acting 
on the view that whatever faults tainbirans might commit, the Pandara 
Sannadhi should forgive them, ho pardoned Ramalingam, and was dis¬ 
posed to show a similar indulgence to the Tambiran at Trichinopoly. 
Chitambaranadhan was not satisfied with the policy of reconciliation which 
the Pandara Sannadhi was inclined to initiate, but his remonstrance was 
not heeded. "Whilst the disagreement continued and before the Pan- [465] 
dara Sannadhi Ijccame reconciled to Ramalingam, he obtained two agree¬ 
ments filed as Exhibits J and K. one from Chitambaranadhan on the 
11th June 1870, and the other from one Vydilinga Tambiran on the 
IGth August 1870. The former purports to have been executed in 
order to mention what rights the Adhinam at Dharmapuram had in 
connection with the mutt at Benares. It declares that Chitambara¬ 
nadhan was appointed by the Pandara Sannadhi’s predecessor, that 
tlio Pandara Sannadhi was entitled to appoint a junioi and successor 
to him, and to appoint the managing Tambiran at Morangi whenever 
it became necessary to appoint one. The latter is an agreement 
wherein one Vydilinga Tambiran acknowledged his appointment by 
the Pandara Sannadhi as Ghitambarauadhan’s junior, and undertook 
to act under his orders during his life, and to manage the mutt at 
Benares after his death according to the orders which might be issued 
from Dharmapuram. In connection with the agreement marked J, it is 
necessary to refer to four letters—U3, 31st October 1869 ; W3,15bh March 
1870: X3, 9bh July 1870, and Y3, 27bh November 1871. They were 
written when the disagreement continued, and it will be remembered that 
there were heavy debts to be paid by the Tambiran at Benares, and 
that he was nob in a position to expect remittances from Ramalingam m 
consequence of the litigation and quarrel with him. In Exhibit N3, 
Chitambaranadhan referred to a promise made by the Pandara Sannadhi 
to pay off the debt of Rs. 44,000 due by tlio former in four months, and 
thanking him for it, promised to act according to the wishes of the 
Pandara Sannadhi. It is evident from Exhibit W3 that he was in Tanjore 
in March 1870, and he states in that letter that he came from Benares 
with the intention of acting according to the views of the Pandara 
Sannadhi, that there was no doubt in regard to it, and that he was ready 
to act according to the orders which the Pandaram might give when he 
arrived at Dharmapui’am. Exhibit X3, which is dated the 9bh July 1870, 
shows that he had previously been to Dharmapuram and that he was then 
arranging for obtaining some documents in favor of the Pandara Sannadhi 
from the Palace of Tanjore to make out a strong case for bhePanoara Sanna¬ 
dhi in view to a suit against Ramalingam which was then in contem¬ 
plation, and the agreement filed as Exhibit J was executed during that visit 
to Dharmapuram. In Exhibit Y3, which he wrote after his return to 
Benares, he disapproved of the reconciliation with Ramalingam, but added, 
“I [ 466 ] remember the assistance rendered when leame there from a distant 
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country, and I must act according to the wishes of your Sannidhanam.” 
He stated further that the Pandara Sannadhi and Eamalingam were then 
on good terms, and suggested that Eamalingam might be asked to write 
that he forgot the past and that an arrangement should be made about 
Benares. The foregoing letters convey the impression that agreement 
marked J was obtained probably as a price for the pecuniary assistance 
which was rendered to Chitambaranadhan from Dharmapuram, and when 
there was a desire to strengthen the Pandara Sannadhi's cause against 
Eamalingam, but that when the uncle and the nephew became reconciled, 
Chitambaranadhan also desired to become reconciled with Eamalingam. 

63. In connection with the measures taken by Eamalingam during 
the period of disagreement, we may refer in this place to a few documents 
and letters. The first group consists of Exhibits 7, 8 and 12, and they 
relate to the appointment of one SubramaniaTambiran by Eamalingam 
as his junior and successor at Tirnppauandal. Exhibits? and8 are wills 
made in favor of the former on the 6th July 1864 and on the 18th March 
1867, and Exhibit 12 is the agreement executed by him in favor of Eama¬ 
lingam on the 6th July 1864. Exhibits 7 and 8 describe Subramania 
Tambiran as ‘our chief disciple,” appoint him to be “the second to us 
during our lifetime and conduct himself under our orders,” and declare 
that “after our death he is entitled to enjoy as full owner,” and that 
neither “the tambirans who have been appointed by us and our predeces¬ 
sors and who are managing the charity affairs nor any other persons 
have any connection with our properties.” By Exhibit 12, Subramania 
acknowledged his appointment and undertook to act in subordination to 
Eamalingam and under his orders during his life. 

The next group consists of Exhibits 871, 1378, 1416, 1414, and 1514, 
which are letters written to and by Eamalingam in regard to Subra- 
mania’s appointment as his junior and successor and in regard to Chitam- 
baranadhan’s conduct. They show that the appointment was made 
because Eamalingam intended to go to Benares, that Chitambaranadhan did 
not send accounts according to custom to Tiruppanandal, that remittances 
to Tirupnanandal from Travancore and Cochin were suspended owing to 
certain letters received from the Tambiran at Benares, and that Eamalin- 
[167] gam proposed to inspect the charities at Benares and arrange for 
proper management. It is clear from documents 7, 8 and 12 that, accord¬ 
ing to Eamalingam, he was entitled to appoint his junior and associate 
him in management, and that the junior so associated in management was 
his lawful successor. To this extent the documents are not at variance 
with the terms of the petition of compromise (Exhibit H19). There is no 
allusion to investiture by the Pandara Sannadhi at Dharmapuram, and 
Subramania was designated as Ramalingam’s “chief disciple.” It is how¬ 
ever in evidence that Subramania was a Dharmapuram man. 

64. The next period is the one extending from 1871 to 1877. The 
events in evidence are (i) the reconciliation between Eamalingam and the 
Pandara Sannadhi; (ii) the latter’s visit to Tinnovelly in connection with 
the conduct of the junior Pandara Sannadhi; (iii) Ramalingam’s manage¬ 
ment of the affairs of the Adhinam at Dharmapuram during the absence 
of Sachitananda Desigar; (iv) the death of Chitambaranadhan, the Tambiran 
of Benares, and Ramalingam's visit to that station : (v) the dismissal of 
the junior Pandara Sannadhi and the apv^ellant’s appointment in his stead ; 
(vi) the death of the senior Pandara S annadhi and the appellant’s succes- 
BiOD to him, and (vii) the disagreement between Eamalingam and the 
appellant. 
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1887 65. We already referred to Exhibit Y3 in connection with the recon- 

APRIL 6. ciliation. Ramalingam resumed his duties as a disciple of Dbarmapuram 

— io December 1870. Articles were supplied according to custom for ihe 
Appel- p^ja at Dbarmapuram (Exhibit K12). In January 1871 he complained 

LArE that the junior Pandaram did not reply to his letters (Exhibit L12). in 
Civil. January 1871 he advised a journey to Tinnevelly in connection with junior 

— Pandaram’s conduct, he sent to the Pandara Sannadhi a pair of silver 
10 M. 375. batons and promised to see him at Karuppur on his way to Tinnevelly 

(Exhibits M12, N12 and 012). In January 1871 he remitted Ps, 100 out 
of Rs. 200 due fur the festival in the Western Temple at Dbarmapuram 
performed according to custom at the expense of Tiruppanandal and pro¬ 
mised to pay the remainder (Exhibit P12}. In Exhibit Q12, dated the 8cli 
February 1871, he asked for information as to the balance due on account 
of the Uchchikala (midday) Katlai performed at the expense of Tiruppa¬ 
nandal. 

Another result of the reconciliation was an endeavour to [468] 
arrange for a conveyance from Chitambaranadhan of the property 
and the mutt at Benares to Ramalingam. We have already mentioned 
the substance of the judgment of the Privy Council in the suit by the one 
against the other. It appears from Exhibit Q 12 (8th February 1871) that 
Chitambaranadhan sent a draft conveyance to Ramalingam, and that the 
latter forwarded it to Dbarmapuram with the remark that it was drawn 
up "in deceitful terms.” In Exhibit Rl2, dated the 13th February 1871, 
Ramalingam said "I do not think that in the affair of Benares, your San- 
nidhanam was an obstacle. It is impossible to make him (Chitambar^- 
nadhan) relent as he is a man of stubborn and mean disposition. It is his 
object to gain something for his expense at any cost to others.” In the 
same letter Ramalingam alluded to his interference with the Tambiranat 
Trichinopoly in favor of the Pandara Sannadhi, and expressed his appre¬ 
hension that that tambiran’s conduct was fraudulent and that be might 
conspire with the Pandara Sannadhi at Tiruvavaduturai. This shows 
how the uncle and the nephew were at this time endeavouring to repair 
the injury done to one another by the litigation during the time when 
they had disagreed with each other and how Ramalingam regarded the 
Pandara Sannadhi at Tiruvavaduturai. 

As to Sachitananda Desigar’s visit to Tinnevelly, it ended in the 
dismissal of the junior Pandara Sannadhi, and Ramalingam was the con¬ 
fidential adviser of his uncle throughout the quarrel and even paid a visit 
to Tinnevelly. In his letter 013, Ramalingam alluded to the junior Pan¬ 
dara Sannadhi’s remark about him, viz .:—“We had been trained in the 
same school,” and explained it in the following terms : “I believe the only 
explanation possible is that the junior Sannidhanam, having been falsely 
informed by some intriguing gentlemen that I was taking measures calcu¬ 
lated to excite their apprehensions, might have made that remark, mean-, 
ing thereby that as we had the same guru (achariyar) he knew as much 
as myself and need not be afraid of me.” It is nob denied, and it is 
shown by Exhibit Z2 that Arulananda Desigar was a Dbarmapuram man, 
and there is therefore no doubt that Ramalingam was also a Dbarmapuram 
man, though the respondent denied in his evidence that such was the 
case. 

As to Ramalingam’s management at Dbarmapuram, the letters 
from him to the Pandara Sannadhi show distinctly that it was [469J on 
behalf of the Adbinam and as the agent or subordinate of the Pandara 
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Sannadhi, but they do not necessarily prove that tlie relation of principal 
and agent extended also to Tiruppanandal. 

The correspondence which took place at this time shows that Rama- 
lingam was an able manager and exercised efficient supervision; and his 
reports (Exhibits T12, U12, W12, X12, Z12) show on what points and 
with what detail iaformation was given and oriers solichel by the agent 
to and from the principal. 

As regards his relation to Benares and the misunderstanding bet¬ 
ween him and the tambiran at that station. In February 1872, Ramalingam 
desired to go ti Benares, hut was dissuaded from going, and he then sent 
Paramasiva Tambiran and a clerk to Benares to r 0 st>^ra, as he said, order 
there (Exhibits .T13 and 620). In October, 1872’th9 Maharaja of Travancore 
visited Benares and his choultry and temple i they were locked up 
at that time an<i the charities were performed iti another place. Rama¬ 
lingam feared that if this should come tj the notice of the Maharaja, and 
if he should leirn that tnere w-as misunderstanding between Tiruppa¬ 
nandal and Benares, he might put an end to Ramalingam s management. 
In Exhibits 13 he asked the Pandara Sannadhi to give strict orders to 
Chitambaranadhan and Paramasivan ro open the Maharajas choultry,to 
perform his charicy there and to forbear to mention to him the existence 
of the disagreement between Tiruppanandal and Benares. It appears 
that there was an understanding between Ramalingam and Sachitananda 
Desigar as to what aiTangemert*^ should eventually be nsade in legard to 
Benares and in his letter of •28th May 1873, J14, Ramalingam said to the 
Pandara Sannadhi, “Your Sannidhanam may recall to mind what we have 
agreed upon already after a discussion of the matter. In May 1873, 
Chitambaranadhan became seriously ill and Ramalingam went to Benares 
and made some arrangement (Exhibits J14, K14 and L14). 

It appears from Exhibit 1523 that when Chitambaranadhan felt that 
he was in imminent danger, he sent for Paramasiva Tambiran, who was 
sent from Tiruppanandal, and placed him in possession and handed over 
the keys with the request that on Ramalingam’s arrival they should be 
made over to him. and that Ramalingam arranged that Paramasivan 

should maiiagd the affairs at Beunres. ^ 

Ohibambaranadhao died in 1873, and the senior Pandara San* 
nadhi died in 1874. We liave already stated that the result of [470] 
Sachitananda Desigai’s visit to Tinnevelly consisted in the dismissal 
of his junior at Sivasilam for immorality and extravagance, and in the 
appointment of the appellant in his stead. Ramalingam was in manage¬ 
ment at Dharmapuram until the appellant relieved him on the IsC June 
1874 But Ramalingam’s relation to him continued to be cordial, and let¬ 
ters between Ist June 1874, and 12 th December 1877, show that he conti¬ 
nued to make contributions, send presents, advise in connection with the 
management of Adhinam affairs and correspond as if he was on terms of 
intimacy with Dharmapuram. On the 22nd February 1874, Subramania 
Tambiran, who was appointed bv Ramalingam in 1864 as his junior and 
successor, died, and from that time until respondent’s appointment in 1880, 

there was no junior at Tiruppanandal. 

66. In 1875, Arulananda Dasigar. the dismissed junior Pandara 
Sannadhi, imougned the validity of his dismiss^ by Sachitananda Desigar, 
his senior, and disputed the appellant's right of succession at Dharma¬ 
puram. This dispute led to original suit No. 42 of 1876 on the file of the 
Subordinate Court of Negapatam, and the matter in contest was whether 
the senior Pandara Sannadhi was competent to dismiss bis junior, and 
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whether the plaintiff in that suit was guilty of immorality and extrava¬ 
gance and of conduct incompatible with his position as a tambiran and as 
junior Pandara Sannadhi. This litigation continued until October 1879, 
and both the Subordinate Judge and, on appeal, the High Court, held 
that the junior Pandara Sannadhi was properly dismissed, and that by 
reason of his misconduct and dismissal he forfaited his right of succession. 
During the progress of this litigation the cordiality between Raroalingam 
and the appellant was interrunted and replaced by a feeling of hostility 
to each other subsequently to 1877. The first step taken by Ramalingam 
during the litigation was to make his position at Benares perfectly 
secure. At the close of 1876, Paramasiva Tambiran, who was in 
management at Benares after the death of Chitambaranadhan, returned 
to Dbarmapuram, and Ramalingam took advantage of this opportunity to 
place a layman named Kaudadai Seshaiengar in management and took 
from him the agreement marked 624. This person is still in manage¬ 
ment, and the first matter in which Ramalingam disregarded the ancient 
and recognized usage of the institution was the substitution of a layman 
as the agent of Tiruppauandal in tbe room of a senior and a junior 
tambiran who used to manage, subject to [471] the supervision and 
control of the tambiran at Tiruppauandal. This change does not appear 
to have called forth any protest from Dbarmapuram, probably because the 
senior Pandara Sannadhi’s position was in danger on account of the 
litigation and be did not like to estrange Ranialingam from his cause. 

The next step which Ramalingam appears to have taken to add to 
his own imporcance was an endeavour to obtain possession of the manage¬ 
ment of the temple at Tiruppanandal. It must be stated here that there 
is a temple at Tirruppanandal besides the Benares Mutt presided over by 
Ramalingam and bis predecessors. From time immemorial the temple 
has been under the direct management of the Pandara Sannadhi at 
Dbarmapuram, who deputed a separate tambiran from time to time to 
attend to its affairs, and the transfer of the management to Ramalingam 
appears to have bean desired by him. There is oral evidence to the 
effect that the appellant declined to gratify his desire in this respect 
and to part with any of his Adbinam property, and this seems to have 
produced a coolness. The Pandara Sannadhi at Tiruvavaduturai assisted 
the plaintiff in original suit No. 42 of 1875 and gave evidence as bis 
witness and in his favor, and Ramalingam, it is stated by several 
witnesses named by the appellant, went over to the other side and co¬ 
operated with the rival Pandara Sannadhi in assisting Arulananda Desigar. 
The coolness between Dbarmapuram and Tiruppanandal ripened into 
hostility, and the ultimate failure of Arulananda in his litigation tended 
only to deepen it. As regards the Adhinam at Tiruvavaduturai, it seems 
to have acquired a reputation for learning under the present Pandara 
Sannadhi, for Exhibit J13 shows that Paramasiva Tambiran, who belonged 
to Dbarmapuram, was studying there. It was also a rival Adhinam, for, 
in writing to Sachitananda Desigar on the 13th February 1871, about the 
affairs of the temple at the Rock Fort, Ramalingam said in his letter, 
Exhibit R12, that the Pandara Sannadhi at Tiruvavaduturai was to visit the 
Rock Mutt at Trichinopoly, that the tambiran of that mutt might con¬ 
spire with the pandara Sannadhi, and that it was necessary to send 
persons to ascertain what takes place there. There is also an allusion to 
this kind of feeling in Exhibit Wll of the 11th September 1861, in which 
Ulaganadha Tambiran, wbo was not then in favor at Dbarmapuram, is 
reported to have been staying at Tiruvavaduturai. It is also in evidence 
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that 80 early as between 1830 and 184-0 there was the same feeling of 
rivalry, and that the agents of [472] the Adhinam at Tiruvavaduturai 
endeavoured to obtain precedence for it in connection with a festival at 
Sucheodram in Travancore. 

But on the 21st December 1874 Bamalingam wrote to Dharmapuram 
requesting that a room at Tiruvidamarudur bo made over to the Pandara 
Sannadhi at Tiruvavaduturai, who, he observed, ‘ was the staunch well- 
wisher of us all.” During his disagreement with the appellant he spoke 
of Dharmapuram Tambirans as inefficient men. 

Arulananda’s appeal to the High Court was dismissed on ihe 2nd 
October 1879. and in June 1880, Ramalingam became seriously ill and he 
appears to have desired to make Tiruppanandal an independent Adhinam. 

67. On the 6th idem he made his will (Exhibit 9) in favour of tne 
respondent, and it is in these terms : '* As we are weak through illness, and 
as Subramania Tambiran, who was appointed second Tambiran by means 
of a will executed hy us on the 18th March 1867, died on the 23rd Febru¬ 
ary 1874, we have appointed now our disciple Kumarasarni Tambiran the 
second Tambiran in our Adhinam. The said Kumarasarni Tambiran is alone 
to be the full owner like ourselves of all the immoveable and moveable pro¬ 
perties belonging to our Adhinam. He is to enjoy the said properties from 
disciple to disciple, and he is to conduct with all the privileges of ownershi p, 
like ourselves, after our lifetime, all the charities conducted by us.” Com¬ 
paring the wording of this will with that of the wills made from 1818, 
Exhibits 1 to 8, it will be observed that the expressions “and our disciple.” 
“ and our Adhinam ” are new. By Exhibits 1,2. 3, Sadayappa Tambiran 
appointed his junior as his successor. Trj Exhibit 4 (1838) Ganapati I 
termed his successor ' my junior,” and described the properties as belong¬ 
ing to him : in Exhibit 5 (1841) Ramalingam ilosignated Chokkalingam as 
his junior and described the properties as belonging to him, and in Exhibit 6 
(1853) Ganapati II designated Ramalingam as liis disciple and junior, and 
the properties as belongirjg co him. In Exhibit 7, which is the first will 
made by Ramalingam. he designated Subramania Tambiran “as our chief 
disciple ” and described,the properties as bolonging to our Adhinam, and in 
Exhibit 9 he designated himself .Adhina Karta, and the respondent as his 
disciple, and described the properties as belonging to “our Adhinam.” These 
new expressions are no doubt designed to convey the impression that 
Tiruppanandal was an independent £473] Adhinam in regard to succession 
and not a disciple Adhinam in tho sense that the managing Tambirans are 
Dharmapuram men. 

After the respondent was appointed, Ramalingam received letters of 
recognition from Che Tanjore Palace (Exhibit 386) and from Sankara 
Chariyar (Exhibit 478) and the respondent received a letter of recognition 
from the Raja of Kalaatri (Exhibit 412). There were also several letters 
sent to the Pandara Sannadhi that the respoudent’s appointment was 
contrary to custom, and Exhibit P37 stated that even the Pandara 
Sannadhi of Tiruvavaduturai. admitting that the appointment was 
contrary to the terms of the razinama and the custom hitherto prevailing, 
denied that it was done with his knowledge. Ramalingam died in 
September 1880, and tho appellant brought the present suit in October 1881. 
During Bamalingam's time he purchased properties under Exhibits 183 
to 336, which provided, as usual, that they were to be enjoyed by the 
purchaser and bis successors in the lino of disciples. 

The foregoing is the summary uf succession and management at 
Tiruppanaodal and of its relation to Dharmapuram and the mutt at 
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1887 Benares from the time of Tillaoayaka Tambiran, its founder, to that of 
APRIL 6. Eamalinga Tambiran, who died in September 1880. 

—• The evidence on record is voluminous, and there are more than 

Appel- 2,000 Exhibits and 150 witnesses. Most of this large mass of documents 
LATE were admitted by the consent of counsel on both sides. Several of 
OlVIL them are irrelevant and some are no legal evidence, and the Subordinate 
— Judge has neither sufficiently set out the whole evidence nor discriminated 
10 M. 373. between what is and what is not legal evidence, and he has disposed of 

it in a perfunctory manner. In stating the summary of succession and 
management, we have taken care to see that it rested on legal evidence 
and referred to the material evidence to which our attention was directed 
at tbe hearing of the appeal. 

68. We now proceed to consider the effect of the evidence with re* 
ferenoe to each ground of claim. It was stated in the plaint that the mutts 
at Benares and Tiruppanandal, together with the charities and the proper* 
ties in dispute, belonged to the appellant’s Adhinam. Those mutts and their 
endowments are described from time to time in the wills left by the Tam- 
birans of Tiruppanandal as belonging exclusively to them. We may here 
observe that the ownership which is referred to is not to be understood in the 
sense [474j in which it is ordinarily used in connection with private pro¬ 
perty. It is intended to denote the legal relation of the head of an Adhinam 
to the Adhinam endowments under his supervision and control, and it is in 
this sense that both parties to this appeal have understood the averment 
in the plaint and proceeded to trial. What that relation is, to what extent 
it is that of a trustee, and in what respect the head of a mutt has a largOT 
dominion over mutt endowments than an ordinary trustee, are explained 
by a Division Bench of this Court in Sammantha Pandara v. SelUippti 
Chetti (1). We tike it then that the case suggested by paragraph 4 of 
the plaint is this, that the appellant is the superintendent and respon¬ 
sible manager or trustee of the mutts and the charities in suit, though 
with an increased dominion over the endowments of the mutts as explain¬ 
ed in the decision cited above. 

69. We may also observe that it is the case of both parties that the 
right of conducting the charities in dispute and of administering their 
endowments follows according to usage the right to manage the mutt at 
Tiruppanandal. It will be seen from the history of management already 
set out that such has been the custom from 1720 to 1980. 

70. Adverting to the appellant’s claim that he is the responsible 
manager or superintendent of the Benares charities and of the mutts a 
Benares and Tiruppanandal, the Subordinate Judge has found that 0 
has failed to establish it, and in this opinion we entirely concur. As to 
the mutt at Tiruppanandal and its endowments there is no evidence at all 
which shows that any contribution was made from the funds of the 
appellant’s Adhinam in connection with them. As observed in paragrap 
11, it was Tillanayaka Tambiran who built the mutt at Tiruppananda, 
presumably with the funds in his possession as the managing Tambiran o 
the mutt at Benares, and first purchased lands for its support to 0 
enjoyed by him and bis successors in the line of disciples. There 
is considerable documentary evidence on the record which proves 
that each of his successors made new purchases and added to the endow 
ment from time to time. It was stated for the appellant that 

yaka Tambiran belonged to the Dharmapuram Adhin am, and ^ 

(1) G M. 175 (179). 
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he established the mutt at Tiruppanandal under the orders of Siva- 
giyana Desigar, the Fandara Sannadhi at that time. There [47d] 
is DO doubt oral evidence of reputation to that effect, and there is 
also documentary evidence to show that tbe former was a disciple of the 
latter. Assuming that there was such a consultation which was very 
probable by reason of the relation between them as guru and disciple, it 
does nob follow from it that as between the Tambiran at Tiruppanandal 
and the Fandara Sannadhi at Dbarmapuram, tbe mutt and its endow- 
ments belong to the latter and not to the former. As to tbe mutt at Benares 
the appellant’s own case, as disclosed by the oral evidence adduced by 
him is that a Dbarmapuram Tambiran, named Gurapara, an ascetic, 
renowned for his piety and learning, and Tillanayaka’s predecessor at 
Benares, founded and endowed the mutt there with property which he 
acquired in Northern India. 

71. The only apparent foundation then for the alleged trusteeship 
is the ceremony of Dattam whereby each Tambiran makes a gift of 
his soul, body, and wealth to his guru (preceptor). There is a great 
deal of oral evidence to the effect that such a ceremony is gone through by 
the Tambirans of Dbarmapuram during their ordination, and it is 
corroborated by the allusions made to the spiritual slavery, which is an 
incident of that ceremony, by several managing Tambirans including Gana- 
pati I for upwards of sixty years. Although this ceremony may perhaps be 
a pious motive for a gift and a reason for upholding it when it is completed 
and executed, still we cannot recognize it as a source of property or 
legal right in those cases in which the Tambiran acquiring the property 
either refuses to surrender it or devotes it to charity and thereby clothes 
it with a special trust, religious or charitable. It is provided by Act V of 
1843, Sections, that no person who may have acquired property by his own 
industry or by the exercise of any art, calling or profession, or by inherit¬ 
ance, assignment, gift or bequest, shall be dispossessed of such property 
or prevented from taking possession of it on the ground that such 
person or that the person from whom tbe property may have been 
derived was a slave.. It is clear, then, that the agreement of a Tambiran 
to become the slave of bis guru could have had no legal operation 
since 1843, and that adverse possession on the part of the Tambi¬ 
rans at Tiruppanandal from that year is fatal to any claim which tbe 
appellant may choose to found upon it. Nor is there any trace in the 
evidence of the properties in suit having been treated at any time either 
by the Fandara Sannadbis or the Managing [476] Tambirans at Benares 
or Tiruppanandal as legally vested in the Adhinam at Dbarmapuram; 
for, from 1818, each Tambiran of Tiruppanandal openly declared in 
bis will when he appointed bis junior as his successor that none but 
himself during bis life and none but his successor after his death had any 
claim either to the mutts at Benares and Tiruppanandal or to the charities 
under his management or to their endowments. Further, the clause in 
each sale-deed commencing from the time of the founder, Tillanayaka, 
and ending with that ofRamalingam II, viz., that the property purchased 
shall be enjoyed by tbe purchaser and his successors in tbe line of 
disciples, is inconsistent with tbe consciousness of the legal import 
which the appellant now seeks to give to the religious ceremony. 
Bzbibit 583, whereby the Fandara Sannadhi at Dbarmapuram mortgaged 
some Adhinam property to Sadayappa Tambiran by way of condi¬ 
tional sale in 1829, contains a recognition that tbe then Tambiran at 
Tiruppanandal and bis successors were capable of acquiring and owning 
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property for themselves. His siIgdco vphen registry was altered in the 
Collector’s books on the death of each managing Tambiran and the recital 
in the petition of compromise, Exhibit H19, lead to the same conclusion. 
In the light thrown on the legal oli'ect of the ceremony by the usage of 
the institution, we hold that it did not operate to convert the properties in 
dispute into those of the Adhinam at Dharmapuram. Furthermore, the 
ceremony was only designed to emphasize the solemn renunciation by 
Tambirans of all desire for wealch and to constitute it into a spiritual 
odence if th-.-y own property for personal indulgence and comfort. It was 
certainly not intended bo prohibit the acquisition and possession of pro¬ 
perty in view to advance religious knowledge or charity for the promotion 
of which the religious association icself was constituted, and it could there¬ 
fore have no application either to religious or charitable trusts founded or 
accepted by Tambirans. 

72. As to the properties held by Ramalinga Tambiran on behalf of 
the cnariiies at Benares and olsewhere, ohe question who is the trustee of 
those charities must depend for its decision on the intention of those who 
instituted and endowed them, as evidenced either by endowment deeds or 
by usage in regard to their management. The several endowment deeds set 
out in connection with the management of each Tambiran show that the 
grantee in each case, except in that of certain money grants which we shall 
presently [4773 mention, was the managing Tambiran at Tiruppanandal 
for the time being, and the course of succession to management was, when¬ 
ever specified, that of bis successors in the line of disciples. We have also 
noted that in several of them the grantees are described as being the disciples 
of Dharmapuram, but as remarked by the Subordinate Judge, there is 
nothing in those documents to show that they are more than wmrds of 
description. It was urged in appeal that the Subordinate Judge did not 
give due legal effect to the endowment deeds produce ! by the appellants, 
and our attention was drawn to Exhibits A, W52, E51, D53, B, C, E53, 
778, A47, 781. X52. Y4G. 780, Y52. Z52. A53, Z46. B53, C53, 774, D, E. 
F, G, J37, 775 and 776. On referring to them we find that, as already 
observed, the grantee is only siid in several to be the disciple of Dharma- 
puram. 

73. We find, however, that Exhibits W52, X52, Y52, Z52. A53, 
B53 and 053 relate to grants of money on account of certain Benares 
charities, and they purport to be documents executed jointly by the Pan- 
dara Sannadhis at Dhavraapurara, and the Tambirans of Tiruppanandal 
and Benares underbaking for themselves and on behalf of their successors 
duly to perform the charities therein mentioned. These documents no 
doubt show that the Pandara Sannadbi was constituted a joint trustee in 
regard to some money endowments, but as remarked by the Subordinate 
Judge, there is no evidence to indicate that the appellant or his predeces¬ 
sors ever acted as a co-trustee or exercised any supervision with reference 
to those money grants ; on the other hand the wills made by Tambirans 
of Tiruppanandal describe all the charities as having been under their 
exclusive management, and as no one else having any claim to them ; and 
for more than 60 years, the Pandara Sannadhi and his predecessors have 
abstained from all interference with their administration. His present 
claim to management must therefore be considered to be barred by limita* 
tion. It was held by the Privy Council in Balwant Kao Bishwant Chandra 
Chor V. PuruiiMai Chauhe (i), that Section 10, Act IX of 1871, to which 


(1) 10 I. A. 90. 
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Section 10, Act XV of 1877 corresponds, was applicable only to suits 
instituted to recover property to the trusts of the endowment, but not to 
suits brought to establish a personal right to manage or in some way to 
control the [478] management of the endowment. In the case before us 
there is no question of recovering these endowments for the trusts of 
the endowments, nor was it alleged in the plaint that they were used for 
any nurpose other than the proper purposes of the endowments. 

74. In this connection it is also necessary to refer to a charity con¬ 
ducted for the Zamindar of Yebtiyapuram. There is documentary evidence 
showing that this charity was instituted at the instance of a former 
Pandara Saonadhi of Dharmapuram, that remittances were made to him 
by the zamindar from time to time in view to its performance, and that 
although this charity was conducted bv the Tambiran at Benares under 
the supervision of the Tambiran at Tiruppanandal in common with other 
Benares charities, the correspondence in regard to the remittances which 
were made and tlio due administration of the charity always passed through 
Dharmapuram and there was no direct communication between Tiruppa- 
nandal and Yettiyapuram. It does not appear, however, that this charity 
has been endowed, but the special mode in which the founder and his 
representatives were communicated with in regard to it alone is sugges¬ 
tive. 

75. It is also desirable to refer spacially to the endowment under the 
managenietib of the Tambiran at Achiram in Travancore. That endow¬ 
ment was founded partly for tlie benefit of the Adhinam at Oharmapuram 
and partly on account of Benares charities, but as it is situated in Travan¬ 
core territory, it is not part of the property over which we have jurisdiction. 

76. These circumstances undoubtedly suggest the inference that in 
conseqneuce of the relation of guru and disciple between Dharraapuram 
and Tiruppanandal, cetbairi special arrangements were made in some cases 
as a matter of mutual convenience, and the Pandara Sannadbi, who was 
originally a co-trustee in regard to some money grants, forbore to inter¬ 
fere in their administration and left them under the sole management of 
the Tambirans at Tiruppanandal; but there is no foundation for the con¬ 
tention except in regard to the few money endowments mentioned above, 
tbat the endowment deads constituted the Pandara Saonadlii either the 
sole or a superior trustee responsible for their due administration. 
The learned counsel for the appellant argued that because some 
grants made by the Zamindar of Ramnad to the Tambiran for the 
time being in charge of the Adhinam mutt at Tiruvarur ware subse¬ 
quently treated as entrusted to the management of the Pandara Sannadbi 
[479] at Dharmapuram. grants made to all the Tambirans of Tiruppanandal 
should likewise be treated as made to their spiritual superiors. _ The two 
mutts may not be in the same position, the one may be, as is alleged 
for the respondent, subordinate to the Adhinam and presided over from 
time to time by a Tambiran who is removable at the will of the Pandara 
Sannadhi, whilst the other may be independent of Dharmapuram in 
respect of management. In the one case the donors intention may 
reasonably be presumed to have been to commit the endowments to the 
management of the responsible representative of the mutt, and not of a 
Tambiran who is a mere agent and whom the Pandara Sannadhi may 
remove at his pleasure, whilst in the other there may be no special ground 
for such presumption. 

77. The material question then is whether, according to usage, the 
relation of principal and agent has subsisted in regard to management 
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between Tiruppanandal and Dharmapuram. It is in connection with 
this part of the appellant’s case that reliance is placed upon the 
voluminous correspondence in evidence, of which the substance, so far 
as it is material, has already been stated. In considering its value, it is 
convenient to adopt the classification or headings suggested by the 
learned counsel for the appellant, viz., (l) Reports sent, (2) Advice 
sought, (3) Complaints made, (4) Remittances made to Dbarmapuram 
for Uchikala Katlai, (6) Payments of the travelling expenses of the 
junior Pandara Sannadhi, (6) Management of the Adhinam atDharma- 
puram by the Tambiran at Truppanandal, (7) Repairs, (8) Letters re¬ 
cognizing the Dharmapuram claim and referring to the origin of the mutts, 
(9) Conceded remittances through Dharmapuram, and (10) agreements 
executed by tambirans. 

As to remittances it is no doubt true that contributions were made 
from Tiruppanandal to Dharmapuram or the junior Pandaram from time 
to time since 1823. They were made usually, (i) for the expenses of 
Gurupuja or the anniversary of the founder of the Adhinam ; (ii) for 
Mahesvarapuja or the ceremony designed for the spiritual benefit of the 
deceased Tambiran of Tiruppanandal; (lii) for the expenses of Uchikala 
Katlai or midday services in the Western Temple built at Dbarma- 
puram in honor of the founder of the Adhinam ; (iv) occasionally on 
account of a festival in that temple; and (v) for morning worship in 
the same temple in the month of Margali (December-[4803Jaouary) 
every year. In addition to these remittances it appears that articles 
which were thought to be rare or fine, or beads which were considered to 
be sacred, were at times sent as presents either to the Pandara Sannadhi 
or for use in the Western Temple at Dharmapuram. It is also in 
evidence that materials were supplied on two or three occasions and repairs 
executed in 1820, 1822 and 1859 at Dharmapuram at the expense of 
Tiruppanandal, and that when a junior Pandara Sannadhi went to Tinne- 
velly from Dharmapuram, the Tambiran at Tiruppanandal received him 
whilst on his way with great respect, took him through the village of 
Tiruppanandal in procession, entertained him in a suitable style during 
his stay, and contributed articles for his use and money towards the 
expenses of his journey when he left for Tinnevelly, But the purposes for 
which contributions, payments and supplies have been made only imply 
the existence of the relation of disciple and guru between the Tambiran 
at Tiruppanandal and the senior and junior Pandara Sannadhis of 
Dharmapuram, and suggest that the Western Temple at Dharmapuram 
had been held in great veneration as one dedicated to the worship of their 
spiritual ancestor, the founder of the Adhinam, and that the mutt at 
Dharmapuram has been regarded with affection as the abode of the senior 
gurus or the primary hermitage of the Adhinam. But it is noteworthy 
that no remittance, such as an agent ordinarily makes to bis principal, 
is to be found among the contributions, and that there was no surplus 
incomeor saving from the mattam endowments at Tiruppanandal ever 
remitted to Dharmapuram, either to be invested or for safe custody or to 
be devoted to fresh charity in furtherance of the object for which the 
mutt at Tiruppanandal was originally founded. Having regard to the 
character of the remittances and of the presents or contributions, we are 
unable to say that they prove more than the relation of disciple and guru 
has subsisted between Tiruppanandal and Dharmapuram. 

78. Several important groups of letters relate to the management 
of the affairs of the Adhinam at Dharmapuram by the Tambiran el* 
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Tiruppaoandal when fcha Paa^ara Sannadhi needed Buoh assistance on 
account of his age or of absence, or by reason of imperfect local knowledge 
or experience. The letters which form the first group extend from 1823 to 
1835, and refer to the time when Sadayappa Tambiran, who was reputed, on 
account of his abbaoh-[481] menttobhe Adhinam, to be its “ eldest son and 
darling” was the manager at Tiruppanandal. Their contents prove (i) that 
he made some enquiry and expressed an opinion in September 1823 in 
regard to the purchase of a village called Sethur {F4) : (ii) that in 1831 
he gave instructions to the agents on the establishments at Dharmapuram 
in regard to the sale of Sambapisanam paddy at that place and payment 
of kist or assessment due to Government (G4); (iii) that in 1832 he gave 
directions in regard to arrangements to be made for the Gurupuja to be 
performed by the junior Pandara Sannadhi on bis arrival at Dharmapuram 
(H4) ; (iv) that in 1833 and 1835, he executed repairs at his own expense 
and under his own superintendence to the kitchen at Dharmapuram (J4 
and K4) : (v) that he repaired the dome of the Western Temple and 
discussed the desirability of substituting an arch for the flat ceiling of a 
building near the Dakshanamurti Temple at Dharmapuram; and (vij that 
he made a remittance on account of a Mahesvarapuja (feeding of the 
Tambirans at the anniversary) for the spiritual benefit of his predecessor at 
Tiruppanandal. Chitambaranadha Tambiran (Q20). These only prove that 
Sadayappa and his predecessor were Dharmapuram men, that he assisted 
his guru in the management of the Adhinam affairs in some particular 
matters ; that he was attached to Dharmapuram and liberal in his contriou- 
tions for the benefit of his spiritual superior; and that his ]uniot spoke m 
Exhibit F4 of the village which was intended to be purchased for the 
Adhinam, as *' ours ” as if he belonged to the Adhinam and as a disciple 
belonging to it would speak of it in his communications to his spiritual 
superior. But we cannot say that they prove agency as regards the 
management of the mutts at Benares and Tiruppanandal or of Benares 


charities. . , n t- 

79 Again, another large group of letters is pressed upon our attention 

in connection with the management of the Adhinam property at Dbarma- 
puram by Ramalingam II during the absence of Sachidananda Desigar 
in Tinnevelly on account of the conduct of his junior. Arulananda Desigar. 
They show that Ramalingam was also a Dharmapuram man. that he 
spoke of the Adhinam as “ours.” that his management was on behalf 
of the Pandara Sannadhi. that the latter reposed very great confid¬ 
ence in the ability and judgment of the former, that Ramalingam s 
relation to Dharmapuram at this period was extremely cordial, that 
his contributions were liberal, that mutual good will ordinarily subsist- 
[482]iog between a disciple and his guru gained strength in his case 
during this period on account of recent reconci lation with his uncle to 
whom he owed his position at Tiruppanandal. and by whom he was 
pardoned for all he did against the Adhinam during the period when there 

was disagreement between them from 1863 to 1871. n ^ i * 

80. Another group of letters to which our attention is called relates 
to acts of interference in the management at Dharmapuram from 1858 to 
1863 when Sachidananda Desigar had newly arrived at that place and 
when the relation between Dharmapuram and T ruppanandal was marked 
on the one side by affectionate confidence in the ability and judgment 
of a nephew, and on the other, by attachment on the part of Ramalingam 
to bis unole and well-wisher. The next group of letters shows that Rama¬ 
lingam assisted the appellant before us by continuing m management 
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until the latter arrived at DharmaDurain from Tiruppanandal and by assist- 
iDf* in such mana^emeac uir-il 1875 ny way of suggestion and advice. It 
inust^however be noted her-o that during the period extending from 1873 
to J875, the appellant was new to Dbarraapiiram, that as a Tamhiran he 
was only a junior at Benares when Ramalingam was superintendent at 
iiruppanandal, and that Ramalingam had assisted and advised his uncle 
in connection with the proceedings which ware instituted against Arula- 
nancta Dasigar, the junior Pandara Sannadhi in TinDovelly. and which 
eventually resulted in the appellant’s elevation first as the junior Pandara 
Sanoadhi and sborbly afjerwards as fcbe senioi* Pandi^ra Sannadhi. 

These intervals of management at Dharmapuram on the part of 
Tambirans at Tiruppanandal, and of active interference in inanageraent 
byway of confidential advice and suggestion, first between 1823 and 
1835, again in the time of Chokkalingam as explained in the summary of 
his career, and lastly on three separate occasions during the time* of 
Ramalingam II, show that as a religious institution and a centre of 
control, the mutt at Tiruppanandal was affiliated to Dharmapuram 
as a disciple Adhinara, that is to say. as a mutt and a centre of control 
managed by Tambirans who were disciples of Dharmapuram : and 
that as such disciples they looked upon the Adhinam as the original 
religious institution of the brotherhood or holy crowd to which they 
belonged and helped the Pandara Sannadhi from time to time in 
managing as his agent dunuG his absence or interfering in particular 
matters and making confidenLial suggestions. They proveabthe best that,as 
[48i>J disciples, Tiruppanaadal meo were eligible for the tuanagemeDt of 
Adhinam property, but bow do they prove agency in regard to manage¬ 
ment of the mutts at Tiruppanandal and Benares and of Benares 
charities ? According to the three wills loft by Sadayappa Tamhiran in 
1318, 1820 aud 1829, be and his successors were absolute owners, and 
according to Ramalingam II, his management was independent. When¬ 
ever the latter quarrelled with D.iarmapuram, be denied that Dbarma- 
purarn had any control over him as managing Tamhiran at Tiruppanandal, 
and according to the terms of the compromise (Exhibit H19), the Pandara 
Sannadhi had no right to interfere at all with the management at 
Tiruppanandal or with the selection of a junior and successor by the 

managing Tamhiran of that station, provided that ho was a Dharmapuram 
man. 


81. Passing on to the group of lecters designated for the apoellanb as 
reports sent.” their contents fail likewise to satisfy us that the relation of 
principal and agent subsisted in regard to management at Tiruppanandal. 
The remarks which we have made in oonnectiou with the career of 
each Tamhiran at that place and the letters set out as also those nob 
set out relate (i) to hundies from and upon Benares : (ii) to matters which 
may find an appropriate place in communications between Tambirans and 
their spiiitual superiors; and (iii, to the conduct, welfare and movements 
of particular Tambirans in whom the Pandara Sannadhi may be supposed 
to take an interest as the spiritual head of the association or brotherhood 
which consisted of tbem. Whenever allusions are made to management, 
they are made in general terms and differ in their character essentially 
from the communications which pass between agent and principal. For 
instance, (i) they relate to hundies drawn at the instance of the senior or 
junior Pandara Sanuadhi who desired to oblige men of position and 
influence who had to remit money to Benares; (ii) to arrangements made 
for the convenience of pilgrims or persons who took the bones or deceased 
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persons to be thrown into the Ganges; (iii) bo Garupuja and Mahesvara- 
puia; (iv) to Yettiyapuram charities; (v) to jewels presented to the . 
Western Temple ; (vi) to the state of the season ; (vii) to damage done 
occasionally by rain or storm, and Co loss from low prices; (viii) to the 
pomp with which the Pandara Saonadhi visited particular places ; UxJ to 
4dhinam affairs which concerned the junior Pandara Sannadhi and 
I)harma-[484] puram men and to other matters of a general nature which 
have no material bearing on the question of agency. In this connection we 
may refer to the reports made byEamalingam II as the Pandara Sannadhi s 
a°eDt whilst in management at Dharmpiiram as showing what ma tars 
areusuallv mentioned by an agent who really manages a mutt for anotbei. 
No accounis of management were submittol from Tiruppanandal to 
Dharmaouram, and this omission is remarkable, when it is remembered 
that accounts relating to Benares charities were sent from Ramosvaram 
Chidambaram and Aohiram to Tiruppauaudah Thera is a temple at 
Tiruppanandal which is managed direct from Dharmapuram by an agent 
or a subordinate, and if the Tiruppanandal Tambiran were himself an 
agent there was no necessity lor the employment o( a separa-e agent m 

connection with that temple. Again, there are two distinct Mutts at 
Chidambaram, one existing on account of Benares chanty under the i 
agement of Tirnpoanandal, and the other on account of Adhinam obamies 
uiier the management of Dharmapuram. Further, accounts were submit¬ 
ted from Achiram to Dharmanuram in regard only to the Dharmapuram 
LdLment at that station. We find no instance m which the surplus 
income was paid to Dharmapuram or instructions were sought m legsid 
o ra“Lgem6nt or reports submitted in detail at stated periods either at 
Jbe time^ol cultivation or harvest. We cannot accept the letters under 

the heading of reoorts sent as proving agency m regard to management 

.. .1 Wl... -1.1., il i. -l™ 

lOM souqhl from, and complaints loere made to, Dharmapuram they 
rnear to be of no value as evidence nf subordination with respect to the 
management of Benares charities Many letters in this group J®- 

toence at all to Beuares charities or their management. Several are news 
letters several relate to remittances made for Gurupuia, to presents ma 
Crlp^m. and to arrangements made for throwmg the bones o 
deceased persons into the Ganges. Many relate to advice given to f/ic 
Pondara Sawiadhi in connection with his management of the Adhmam 
affairs and to complaints made against narsons who managed the Adhmam 
moper'ty and thev were written when Sadayappa Tambiran, Chottalmga 
Lmbirin Eamalingam II and Chilambaranadha Tarnbirao of Beuaies 
Idvte? the Pandara Sannadhi as their ' 

friends in regard to matters connected [485J with the .idhinam. 

sTveral of the letters have refereoce to remarks made and instructions 

anolied for by Eamalingam whan ha was in management at Dharmapura,m, 

S with Xence to Adhinam property. There is a series of letters which 
-ana wlou lo _/ AUft Adhinam lands ab Aehiram. to the short' 

relate to aud SaravaDaTambiran who managed them 

• f “T at least a remit- 

for a time, aod Doarmaparam from the Adhmam endowments 

in^Trawaoeore We have already observed that the Tambiran at Aohiram 
manaced there as well the Dharmapuram eodowmenb as the endowment 
3 in Benares charities As to the former the 

iettersshow that the Tambiran was the agent of the Pandara Sannadhi, 
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anfl the solicitm^e shown by the junioi' Pandara Sannadhi aod his inter¬ 
ference in regard to it as compared with his indifference to the endow¬ 
ment Oil account of the Benares charities, indicate a- belief on his part that 
he had no right to interfere with the man igement at Tirruppaoaudal. A 
few letters relate to a new charity founded at Ramesvaram by one Bacha 
Eao, a sberistadar, in communication with the Pandara Sannadhi. 
They show that the Tambirans at Tlruppauandal wrote to the Pandara 
Sannadhi in regard to the arrangement which was to be made for its 
managenient under their supervision. Some letters relate to Yettiya* 
purain charities, to whicii we have already referred as instituted at the 
instance of K-mdappa Desigar, a former Pandara Sannadhi at Dharma- 
puram. Though thereareafew letters and complaints which relate to 
Benares charities, they by no means prove agency as to their adminis¬ 
tration. As la Exhibit Q19, which was a complaint made in 1888 by 
Aiyarappa against Ramahngam I, it only shows that a senior Tambiran 
applied to the common spiritual superior when a junior Tambiran who 
was his official superior treated him with disrespect. There are several 
letters of complaints addressed by Chitambaranadhan of Benares first 
against Chokkalingam’s management, and next against that of Ramalingam 
II, There are also similar complaints made against Chitambaranadhan’s 
conduct boih by Chokkalingam and Ramalingam. They were written 
when there WHS a disagreement or conbroversv between them; but as 
evidence of their precise lelative position, according bo ancient and recog¬ 
nized usage, they have no probative value. Bub they evidence the fact that 
the Mutts at Tiruppanandal and at Benares were managed hv Tambirans 
[486] who were disciples of Dbarmapuram, and who appealed to their 
common spiritual superior for interference in order to restore cordiality 
between tiiem, and to suggest for adootion by them arrangements for the 
efficient aiiministration of Benares charities. 

83. There are again a few more letters which indicate that io the 
hour of difijculty or embarrassment, the Tambirans at Tiruppanandal 
appealed to tlie Pandara Sannadhi for advice and even active inter¬ 
ference. We may refer to Exhibits 2, A and other letr-ers which 
show that the' junior and senior Pandara Sannadhis interfered to 
prevent Chitambaranadhan from complaining of mismanagement to out¬ 
siders. There is also Exhibit L8 which shows that Ohokkalinga Tambiran 
sought the alviceof tlie junior Pandara Sannadhi in regard to hundis 
drawn by Chitambaranadhan for Rs. 15,000 in connection with theex- 
peiidituie at Benares. There is again Exhibit S13 in which Rauia- 
liogam 11 asked the Pandara Sannadhi to give strictorders to Chitamba- 
ranadhau not to reveal the misunderstanding between Tiruppanandal 
and Benaias ciuring the visit of the Mihamja of Travancora to the last 
inentioned city in 1872. Lastly, there is Exhibit X21 which proves that 
in 1870 Ramalingam sought the advice of the Pandara Sannadhi at Dhar- 
mapuram. when the Mutt at Benares and its endowments were advertised 
for said for payment of debts contracted by Chitambaranadhan. But- 
these are incidents referable to the Pandara Sannadhi’s position as the 
iiead of the Adbinam and spiritual superior and friend interested in the 
efficient management of the charities by his disciples. But we cannot- 
say that they indicate agency with respect to the management of the 
Benares charities at Tiruppanandal. 

84. The next group of letters, it was urged, sunported the appellant's^ 
claim and showed the origin of the mutts. They prove (i) that the chari¬ 
ties of Yettiapuram were instituted hy the desire of Kandappa Desigar, (ii)* 
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that Chokkalingam said to the junior Pandara Sannadhi in 1851, that; it 
was hia concern to see that the affairs of all the Mutts from Benares to 
Eamesvaram were duly and properly conducted: (iii) that when the 
same Pilndara Sannadhi returned some money sent from Tiruppanandal, 
Ganapati II said that though it was refused as the money of a sinner, 
it was the Pandavara’s duty to protect^ him; (iv) that Chokkalingara 
referred in 1817 to his having made a “gift" of his soul, body and 
property when ho became the Pandara Sannadhi’s slave : (v) [487] that 
Ctiitamharanadhan said daring hia misunderstanding with Chokkahogam 
and Ramalingam that the Tarabirans at Benares and Tirunpanandal and 
the Benares charities were subject to the jurisdiction and control of_ the 
Pandara Sannadhi; (vi) that he characterized Ramalingam’s written 
statement in Original Suit No. 3 of 1854 as showing that he was laithless 
to his guru; (vii) that he gave an account of the reputed origin of the 
Mutts at Benares and Tiruppanandal, of the mode in which they were 
originally managed, and of their mismanagement m the time of Aiyarappa, 
Cbockkaiingam, and Ramalingam II; (viii) that all the Tambirans at 
Achiram viz., Vydiliogam, Chokkalingam. Arunachalam, Yydilingam, 
and Saravana acknowledged that they were the agents and servants 
of Dharmapuram; and (ix) that in 1838 Chokkalingam repudiated 
anv desire on his part to proceed to Tiruppanandal and assured the 
then Pandara Sannadhi that he would always remain under him They 
also show that the Matt at Benares is called the Kumaraswami Mutt of 
the Adhioam at Dharmapuram, and that Subramania Tambiran and 
Paramasiva Tambiran were Dharmapuram men. We fail to see how these 
letters prove that the Tambiran at Tiruppanandal was the agent of the 
Pandaram at Dharmapuram. Chitambaranadhan’s declarations made in 
view to propitiate the Pandara Sannadhi and strengthen his position and 
authority against Chokkalingam and Ramalingam are not enUtled to 
much weight. Nor could we accept allusions to the spiritual jurisdiction 
of the Pandara Sannadhi over every charity and every disciple connected 
with bis Adhinam as proof of his status as the managing or ccntrolhng 
trustee of Benares charities. The-^conclusion to which we come, after a 
careful and elaborate analysis of the voluminous conespondence. and on 
consideration of the history of management for upwards of loO years, is 
that the relation of master and servant or of principal and agent is not 
shown to have existed between Dnarmapuram and Tiruppanandal, and 
that the first ground of claim cannot be supported. 

85 The next question for decision is what has been the usage in re¬ 
gard to succession to management at Tiruppanandal. and whether he 
Pandaia Sannadhi at Dharmapuram has any and what right m connection 
with it In dealing with the right of succession to the office of a mabuot 
or the head of a religious esDahlUhment lu Nerthern India, the Judicial 

rnmmiUae observed [488] in Genda Puri v. Ckhatar Pun (1) tha^t m 

determining who'is entitled to succeed as the mahunt in such a case as the 
debermiDi g • ^ observed is to be found m custom aud practice 

Ehi..: SiCd?,». .1.1 --t'S ‘•jj 

y Nundo Lsor Doss Mohunt (2) “that the only law at to 
these mahunts and their offices, functions and duties, is to be found in 
oustoni and practice which is to be proved by tes timony. That was a 

---- (aj 11 MX A. 406 (428). 
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suit instituted to establish the right of succession to the Mahunt of Akra, 
a religious institution wealthily endowed in the zilla of Burdwan. and to 
obtain investiture and possession of the mutt with its subordinate mutts 
and properties belonging to them. A similar opinion was expressed ip 
1882 by the Judicial Committee in Srimati Janoki Debt v. Sri Gopal 
Acharjia others (l) and it; was then held that when the plaintiff, a 
Hindu widow, claimed to succeed to a religious trust under the ordinary 
rules of inheritance apolicable to private property, she must show that 
the usage as to succession had been in accordance with those rules. The 
material point for consideration is what has been the recognized usage 
of Tiriippanandal, first in regard to the power of appointing a successor to 
the office of managing Tambiran, secondly, as to the qualifications, if any, 
which render him eligible for the office, and, thirdly, with reference to 
his investiture or installation. 

86 . As to the power of appointing a successor, it is desirable to con¬ 
sider it as it existed at three different periods in the history of this reli¬ 
gious institution. It has already been shown that the Mutt at Tirup- 
panandal was in its origin the offshoot of the Mutt at Benares, and that 
prior to, and after its establishment, the founder, Tillanayaka Tam¬ 
biran, was the superintendent of all the Benares charities in Northern 
as well as in Southern India. The only evidence of usage as to the 
first or Benares period is to be found in Exhibit 17, dated the 11th 
March 1836, in which Ganapati I traced the succession at Benares and 
said that each Tambiran appointed his own successor. There is'no evidence 
whatever tliat the power of appointment vested at Dharmapurara at all 
events during this period. There is, however, reason to think that all the 
[589] managing Tamhirans were Dbarmapuram disciples as explained in 
paragraph 9 of this judgment. 

87. The next period includes in it three cases of succession, viz., 
Kumaraguru Tambiran, Chitambaranadba Tambiran, and Sadayappa Tam¬ 
biran. There is abundant documentary evidence to show that the succession 
was in the order mentioned above, and that the successor was the junior of 
bis predecessor, but located at Benares It was already shown by reference 
to recitals io endowment-deeds and sale-deeds that they belonged bo the 
Adhinam at Dbarmapuram. The reputed usage as to the cause of succession 
during this period consisted, according to Ganapathi I, in the appointment 
made by the predecessor in office. Having regard to the evidence before 
us, there is no ground for saying that the Pandaram' at Dharmapuraua 
exerecised any power of appointment during this period. 

88 . From the time of Tillanayaka there was a change in the centre of 
control. Prior to his time, there was but one centre, and it was the Mutt 
at Benares. From his time there were two centres, the subordinate and 
the principal, the former at Benares and the latter at Tiruppanandal. In 
some documents the Tambiran at the first mentioned place was described 
to be an agent of the Tambiran at the last mentioned station. However 
this may be, the senior Tambiran was at Tiruppanandal and his junior or 
spiritual brother was at Benares. Referring to this change and to its 
effect upon the relative position of the Tamhirans at Tiruppanandal and 
Benares as pi*incipal and agent, the Privy Council observed in 1873, in the 
case of Kashi Bashi Bamling Saiovieey. ChitumhernathKooinar Sawmee[2) 
that even if the story of the plaintiff as to the first establishment 
of the Mutt at Tiruppanandal were correct, it would by no means follow 

(1) 10 I.A.t32. (3) 20 W R. 217. 
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tlsaHhe mahunt (tambiran) who migrated fi-om BeQares to Tiruppanan- 
dftl had power to alter the original constitution of the commuoity, 
m thaUheqceforward, Tiruppanandal should Ije 
that the person in possession ot the foundation Bei^res s 
rtrinterior or mere agent of the mahunt (tambiran) at Tiruppanandal, 
Judicial Committee added that the change and the bv 

Which it was effected should have been '’‘^tinctly prove h^at the objec 
of the ori'^inal foundation at Benares was [490] to alfoid to peisons 
sturin the south of India, or making pilgrimages to Benams facih les 
for carrying on their worship and performing ‘';eiri^l'?'Ous duties, 
that it seeLa to raise a presumption that the establishmoii^t J'™P 
panandal was subordinate to that of Benares ^ 

Lcient foundation became subordinate to thar, f 
and that such a presumption might no doubt be rebutted y 
of the facts, hut that there was not sufficient rebutting ^ \ 

r.Jrirs .s .1;=':. s r 

panandal, aed that evidence that tbe considerable 

5 V-s sr=-Y. 

b dSrpur.r..“s=3^ 

and Eamalingam I to carry on the he that when 

[Wl] vision ,and control. We may^agam refer to toe ^fact^^ 
Saminadha Tambiran . ^ until and unless be clearly 

declined to enter into “““^““^““^hXhngam. For upwards of loO 
stated that he was aPPO'o j bag been recognized as an incident 

years the change of centra o Tillanayaka is reputed 

?‘^®®“"LTeThrgtwIs (i) t enrbl him to further the causes.of 
to have made f ^ ,;,iti„g often the rajas and zamm- 

eharity by residing at Tnmp^ them to found new charities at Benares 

iT".2iSd" ‘.i -I a>‘ °| >“ " 

(1) Lewin oa TtOBfes, ed. 8, p.66. 
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1887 the 9outh ; (ii) by promptly collecting the income and remitting it to 

AP^6, Benares; and (lii) by exercising supervision and control from there in 

\.ppRr. applied. The addition since made to the 

mattam and charitable endowments shows that the change proved bene- 
late ficial in the result. If all the evidence now before us had been before 

Civil, the Piiv\ Council in the suit of 1867, and if the evidence as to usage had 

10 ^ 7 B limited to the correspondence commencing, as it appears from 

the judgment of the Judicial Committee with 1840, the Judicial Com¬ 
mittee would probably have coma to the conclusion to which we are 
led by the evidence, viz., that the removal of the head-quarters 
from Benares to Tiruppanandal was intended to promote and did 
promote the cause of Benares charities in regard to endowed wealth 

and considered for a century and a half to be an incident of beneficial 
management. 

90. In the third period, there were five cases of succession, viz., of 
Ganapati I, of Eamalingam I, of Chokkaliogam, of Gaaapati II. and of 
Ramalingam II. Each successor was his predecessor's spiritual brother, 
and appointed as his junior and associated during his life in management at 
Tiiuppanandal. There was a will produced in each case except as regards 
Ganauati II, which referi’ed to the successor’s appointment as junior by 
the managing Tambiran at Tiruppanandal, to his association in manage¬ 
ment at Tiruppanandal, and declared his right as such to succeed 
to the senior after his death. We have pointed out that a similar 
will existed in regard to Ganapati II also, though it was not produced 
in this case, (ii) There were also muchalkas executed by some 
of the Tambirans appointed as juniors, as in the case of Ramalin¬ 
gam I and Cmokkalingam acknowledging their appointment and under¬ 
taking to act in subordination to their senior Tambiran at [492] 
Tiruppanandal. (iii) The letters written to the Collectors and the orders 
issued by them in connection with the alteration of registrv refer to 
the relation as senior and junior spiritual brothers, to the appointment 
by the senior as his junior, and association in management during the 
senior’s life as the customary ground of succession, (iv) The letters of 
conoolence and congratulation addressed by the representatives of some 
of the zamindars and others who founded and endowed several of the 
Benares charities lead to the same conclusion, (v) Chokkalingam’s des- 
ciiption of the usage of the institution in his petition to the late Supreme 
Court is in accordance with what is stated above, (vi) The petition of com- 
piomise, Exhibit H19, is framed on the same view of custom. Although 
wills were made, there was no instance in which they recognized auy 
other mode of succession to management. 

that the usage, as disclosed by the foregoing evidence, 
diflers from that of the prior period in two particulars. Prior to the time 
of Sadayappa Tambiran, there was but one managing Tambiran both at 
Benares and at Tiruppanandal, but in the third period there were two 
Tambirans at each place at one and the same time. For instance, Aiya- 
^ppa and Ramalingam were at Benares as senior and junior managing 
Tambirans at the same time, and so Ganapati I and Ramalingam I were 
senior and junior Tambirans at the same time atTiruppanandal. This double 
agency is referable to the exigency of efficient management, arising partly 
from the number of charities and endowments which had to be managed, 
and partly from the age of the managing Tambiran which induced him to 
seek the help of a junior and a deputy, and we may safely take it that this 
variation is an incident of good management in furtherance of the objects 
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ot the endowment. The practice in the Dharmapuram Adhinam of there 
being a senior and a junior Pandara Sannadhi at one and the same time 
was the probable origin of the double agency. Another point m which 
there is difference is as to the place from which the junior was selected. 

In the last century, the junior appointed as successor was always the 
managing Tambiran at Benares. Gauapati I seleoed as his junior 
Bamalineam I in preference to Aiyarappa who was Hamalingam s senior at 
Benares. Both Eamalingam and Chokkalingam selected their juniors from 
the Dharmapuram Tambirans in the south. Eamalingam 11 was employed 
at Morangi in Nepaul before his uncle asked that he should be sent to 
[493] Tinnevelly, but when he was selected by Ganapati II as his 
Eamalingam was not employed in any mutt. This variety may ^t first 
sight be perplexing, but when it is considered in connection with the 
ordinary rules of succession applicable to spiritual bro hers in regard to 
the property of an ascetic, it is consistent with a well known 
recognized in spiritual families. In paragraph 5 we have 
to the constitution of a spiritual family, arid to Cnapher ^ of 

the Mitakshara, and to Section 5 which explains 

tual brother and associate in holiness. An associate m holiness sa d o 

be one belonging to the same hermitage, and 

seat or residence of the Guru or the Pandara Sannadhi, is ‘ 

hermitage every Dharmapuram Tambiran will be an associate in holme=. . 

A s^iritud brot^^^ is said to be one who is engaged as a brotherly 
oomoanion, having, according to Subodhini, oonsented to^become^^so. 

r. 8)“ b/... sS 

and the junior^ wno p. qualification that is necessary for 

were associates n nes Jt^i is that be must he an associate in holi- 
one becoming the same hermitage or spiritual 

ness, that IS to say, he mu evidence is compared with 

family. If , succession of a sniritual brother and associate 

he mb apphcaWe to the succ ^ecordance with it. the points 

vT it ha vS roing immaterial to the right of succession 

The only difference observable m consisted in that the 

one Tambiran at Timppananda an cousidored to constitute 

association as managing Tambiran there wa=i no substantial 

Srrss “““ —t- »>• 

superior centre of control. j . j document- 

92. As to ‘he appellant sckimjto is^no 

ary evidence until ® jion that the then Pandara Sannadhi 

W47 there was a .“S'" '.Hh his consent, and that the 

ehould appoint a 1““'" ® would be most [494] conducive to 

appointment of one Dlagan explained in paragranh 

the interests of the Adhmam^ 

22 that they appear to s g, appointment 

pre-exiBtmg usage. We have a Ohokkalingam's succession, and 

was asserted at Dharmapura referred was untrustworthy. In 

aSwS.’.t" •- ta..... 
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1887 relied on for the appellant in paragraph 34. As to the letter of appoint- 
APRiL 6. meet, Exhibit X41, we are unable to attach any weight whatever to it. 

It is on a plain cadjan and is inoonsistent with Exhibits 5, 11, 23, 
Appel- 24, 26, 27, 389, 405, 422, and 456, which are admittedly authentic. 

LATE These prove Chokkalingam's appointment as junior by Ramalingam nnd 
Civil, succession to him on tlie 4th May 1841 according to the recognized 
usage. Looking at the cadjan then, in the light of prior custom, it was 
10M.373V fQj. Testing it by Chokkalingam's conduct at the time as 

shown by Exhibit G30, mentioned in paragraph 34, Chokkalingam treated 
tile allusion to his appointment by the Pandara Sannadhi with contemp¬ 
tuous silence. Viewing it again in connection with Chokkalingam’s 
subsequent conduct as evidenced by bis petition to the late Supreme 
Court, Exhibit 1273, and by Exhibits 28 and 1448 set out in paragraphs 
36 and 45, its existence was altogether ignored by him. Assuming for a 
moment that it is genuine, the then Pandara Sannadhi’s omission to 
refer to it, when Chokkalingam described the customary mode of succession 
in Exhibit 1273 and in bis letters 23 and 24 mentioned in paragraph 33 
and when adverse claims were asserted, is strange. Having regard to 
the facilities which exist for fabricating a cadjan document like Exhibit 
X41 and to the value of the property in litigation, we considered it and 
the oral evidence in its support as unreliable. It appears however to 
lie a fact that on the day Chokkalingam was installed, the Pandara 
Sannadhi attended the installation and gave him a parivattam or head cloth 
as shown by Exhibits L and M mentioned in paragraph 34, which corro¬ 
borate the oral evidence for the appellant on that point. This is the 
first occasion on which, according to the documentary evidence, there 
was an investiture by the Pandara Sannadhi. Those exhibits show 
also that the Pandara Sannadhi and Aiyarappa affected to treat this 
apparent innovation as equivalent to an appointment by the Pandara 
Sannadhi, hut the Pandara Sannadlii was an interested party anxious 
to create a right for himself. To his [495] statement, therefore, weakened 
as it is by his subsequent conduct and that of Chokkalingam, we are 
not prepared to attach weight. Aiyarapna's profession that Chokka- 
liitgam obtained his appointment from Dharmapuram is worthless, 
and, as stated in paragraph 34, he subsequently asserted his own 
right to appoint a Tambiran in his petition to the Collector. In 
connection with the next succession, viz., of Ganapati II, we have 
shown in paragraph 41 that he was appointed on the suggestion made 
by the Pandara Sannadhi, that the investiture by the Pandara San¬ 
nadhi was repeated a second time, that he interfered on this oc¬ 
casion owing to the serious misunderstanding between Chokkalingam 
at Tiruppanandal and Chitambaranadban at Benares, and that the 
character of his interference was shown by Exhibit 02. Judging of 
this interference in the light of letters which Chokkalingam wrote in 
connection with Ganapati’s succession, he treated it as the interference of 
a common spiritual superior and friendly arbiter to which he voluntarily 
submitted under pressure of circumstances, but ignored it as part of the 
custom that obtained at Tiruppanandal in regard to succession. On the 
other hand, Masilamani Desigar and the Tambiran at Benares, Chitam- 
aran^han, affected to treat it as equivalent to a power of appointment. 
As to Cbitambaranadhan’s declaration, his character as revealed by a 
^ries of documents considerably lowers its value as evidence. Exhibits 
JN2, 02 and P2 show that he treated at this time the power of appointing 
a .lunior and giving him a cloth as vested in the Pandara Sannadhi. The 
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judgmsut of the Privy CouDcil (1) on appea>l from the decision 9f the ETigh 
Court at Allahabad shows that in the litigation of 1854, he ooUoded with 
Eamalingam against the Pandara Sannadhi and said that the power- of 
appointing a Tambiran at Tiruppanaudal was vested in himself. In 1856 
he askei the Pandara Sannadhi to forgive him lor what he did and pro¬ 
mised to act for the future according to his wishes (see Exhibit R3, ftited 
in paragraph 55). It will appear from the same paragraph that during 
the disagreement between Eamalingam and Sachitananda Desigar. he 
sided with the latter and professed subordination to him. Exhibit 
J shows that on the 11th June 1870 be executed an agreement, 
acknowledging that he was appointed to Benares by the Pandara 
Sannadhi and that the Pandara Sannadhi was entitled [496] to ap¬ 
point Tambirans both to Benares and Morangi. whilst the letters men¬ 
tioned in paragraph 37 show that the recitals contained in the agree¬ 
ment are not true. Again in May 1873 he gave up all the properties 
in bis possession to Eamalingam II, and in 1864 when Eamalingam sud¬ 
denly visited Benares he executed in hU favor the document marked 576 
which is inconsistent with Exhibit J, Thus it is evident that his decla¬ 
rations and acts were not consistent with due regard to truth but fluctuated 
from time to time acoorHing to his view of Ms own interest. As to the 
declaration of Masilamani Desigar, it was that of an ambitious and 
unscrupulous Pandara Sannadhi, who endeavoured to build up a right for 
the Adhioam. The next succession was that of Eamalingam II. In 
connection with it two letters marked M9 and N9 were relied upon,. 
but they are shown in paragraph 50 to be open to grave suspicion. As 
to investiture, it was repeated for the third time when the agreement 
filed as Exhibit H was obtained from Eamaliogana and in paragraph 
51 we stated why we regard that document as of no avail. But at 
this succession the Pandara Sannadhi openly asserted his power of 
appointment to the exclusion of the Tambiran at Tiruppanandal. But 
Ganapati II and Eamalingam II denounced the claim as contrary to the 
recognized usage of the institution and this difference was adjusted by 
the compromise. Exhibit H19. That document contained an acknowledg¬ 
ment that Eamalingam’s appointment by Ganapati II was in accordance 
with custom and that it ought to prevail against the appointment of 
Ulaganadha Tambiran made by Masilamani Desigar. Thus, the power 
of appointment asserted for the first time in 1841 was rejected in 1855 
as not warranted by the ancient usage of the institution. As to the 
investiture of which the evidence discloses traces from 1841, that docu¬ 
ment stated that it took place according to usage, but it provided that 
Eamalingam should, according to custom, appoint a junior from among 
the Tambirans of the Adhinara at Dharmapuram, and that the Pandara 
Sannadhi should thereupon according to custom invest the one so appoint¬ 
ed and no one else with arukattu aud cloth. In effect the document 
recognized investiture by the Pandara Sannadhi as part of the custom, 
but treated it as a compliment and a mere form so long as Eamalingam 
appointed a Dharmapuram man as junior according to custom. In 
so far as Masilamani Desigar sought to build up for the Adhinam on 
the ceremony of investiture a right of appointment in competition with 
[497] the managing Tambiran at Tiruppanandal, his claim was discarded 
as an unwarranted innovation upon the ancient usage. In so far as he, 


(1) Kashi Baebi Bamliaga Sawmee v, Ohitamberoath Koomac Bwamae, 20 
W.B. 317. 
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1887 insist^ on tha investiture for the purpose of enforcing the appointment of 
a disciple of the Dharcnapuram Adhinam as junior and successor, the 
document treated it according to ancient usage not as a mere csrsmony, 
but as a right vested in the Adhinam. We have no hesitation in saying 
LATE that this document appears to he a correct record of the usage of the 
Civil, institution. The claim that the Panlara Sannadhi and not the Tambiran 
10 M~S 75 Tiruppanan'lal is the responsible trustee or legal owner is negatived by 
lOffl 3/5. the evidence before us and this document also negatives it. The appel¬ 
lant’s claim to appoint a junior and successor is negatived by the evidence 
of usage and rests on a few recent acts of aggiession committed by 
Masilamani Desigar during his administration and this the document 
condemnel as an attemoted encroachment and imposed a duty on the 
Pandara Sannadhi to invest the Dharmapuram man appointed as junior 
by the Tambiran at Tiruppanaodal and no one else. Again, the evidence 
shows that, for several centuries, and from the time the Mutts at Tiruppa- 
nandal and Benares were founded, the managing tambirans have been 
Dharmapuram men and the document recognized the usage as limiliing 
Mie power vested in the Tambiran at Tiruppanaodal to the appointment of 
Dhai mapiiram men only and imposing on him an obligation to do so. As 
to the investiture, the document treated ft as a compliment provided that 
the appointment made was in accordance with ancient usage. There is no 
foundation then for saying that Exhibit H19 did not contain a correct des¬ 
cription of the previous usage. Ramalingam said to his uncle in Exhibit Y9 
that the latter intended to allow, in the amicab'e adjustment he desired to 
bring abou";, his proper privilege to every one ; and the document appears 
to have done so. Again, Exhibit P37 shows that, on behalf of the Adhinam 
at Dharmapuram, the respondent’s appointment was questioned so recently 
as on 14th June 1880 on the strength of Exhibit H19. In all probabi¬ 
lity the fact seems to bs that because Ramalingam unscrupulously violated 
the terms of Exhibit H19, the appellant in his turn urged that he had rights 

which na did not possess either under that document or according to 
usage. 

93. It is urged in apneal that Exhibits R18 and H19 were miscons¬ 
trued and that the Subordinate Judge did not give due legal [498] effect 
to Exhibits.J, Elo, M9, N9 and S4. As to Exhibit R18, we do not consider 
that it contains a correct description of the usage for tha reasons mention¬ 
ed in paragraph 22 : as to Exhibits M9 and N9 we regard them with 
suspicion for the reasons stated in paragraph 50. anl as to Exhibit S4 we 
have referred to it in paragraph 38. As to Exhibit J, it is an agreement 
executed on the 11th June 1870 by Chitambiranadhan in favor of 
Sachitananda Desigar when the two were acting in concert to humble 
Ramalingam II, and we consider it as evidence made by them to serve the 
end which they had in view at that time. In paragraph 62 we stated the 
giounds on which we believe that it was execute!, probably in return for 
a price pai 1. We may also observe that the recitals in it are at variance 
with Exhihixs 988 and 989 fsee para. 37.) Again, Sachitananda Desigar 
not only took no action upon it but he appears also from Exhibit J4 to 
have psrmitbal Ramalingam to make his own arrangements with Chitam- 
baranadhan m sunerse^sion of it. It is again at variance with the agree¬ 
ment given by Chitrmbarauadhan to Ram.alingam during his visit to 
enams m 1864. We are of opinion that the agreements filed as Exhibits 
J and K were not executed fide that n a action was taken upon 
them by Sachitananda Desigar and that there is reason for the belief that 
at er he was reconciled to Ramalingim, he treated them as evidence 

1098 



in.] G. S. PANDAEA SANNADHI V. KANDASAMI TAMBIKAN 10 Mad. 500 

made during a quarrel to serve a party purpose. The only document 
in regard to which the Subordinate Judge has fallen into error is Exhibit 
H19, which is dealt with by him in paragraphs 118 and 119 of his judg¬ 
ment. Ho states that it was a personal act or contract of Ramalingam 
which ceased to have force on his death. But this construction is obvi¬ 
ously wrong. The subject dealt with by the document was the legal 
relation inter se between Dharmapuram and Tirugpanandal, and there is 
nothing whatever in the document to show that it was to have no opera¬ 
tion beyond the life time of Ramalingam. It provides in terms which are 
unmistakeably clear that Ramalingam should according to custom appoint 
a junior and successor from among the Tambirans of the Adhinam at 

Dharmapuram, and it is wrong then to say that the appointment of the 
respondent who did not belong to theDharmapuram Adhinam by Rama¬ 
lingam was not an act intended to be governed by the document. Again, 
the Subordinate Judge observed that it was not competent to Ramalingam 
to make a deviation in the trust. Where was there any deviation when the 
[499] effect of the evidence is that all the Tambirans at Benares and 
Tiruppanandal have for more than 150 years been Dharmapuram men ? 
The endowment deeds in evidence show in express terms that three out of 
four Tambirans of the last century were Dharmapuram men and the fourth 
was probably also a Dharmapuram man. The acts and the letters of each 
Tambiran until 1880 show, as set out above in the summary of management, 
that they were disciples of Dharmapuram. The usage disclosed by the 
whole evidence is that the course of succession was as already explained 
that of spiritual brothers and associates in holiness and that it is an 
essential feature of such succession that they should have belonged to the 
same spiritual family. There is further reason to think that all the 
Tambirans of the Mutt at Benares even prior to the establishment of the 
Mutt at Tiruppanandal were Dharmapuram men. The inscription at the 
Benares Mutt was, as stated by the Subordinate Judge and shown by the 
oral evidence, “ Kumarasarai Mutt of theDharmapuram Adhinam.” The 
special arrangements to which we referred in paragraph 76 imply a 
mutual belief that this relation of disciple and guru will continue to subsist 
between the Tambiran at Tiruppanandal and the Pandara Sannadhi at 
Dharmapuram. Some doubt was expressed by the learned counsel for the 
respondent as to whether Ramalingam II and Chokkalingam were 
Dharmapuram disciples. As to the former he stated himself that he and 
Arulananda Desigar bad a common guru (Exhibit C13) and Chitambara- 
nadhan said that the written statement filed by Ramalingam showed 
that he was faithless to his guru. As to pholtkalingam, he called the 
■senior Pandara Sannadhi of his time his father, and an incarnation 
of God, designed for his salvation and that of others belonging to the 
Adhinam. He said also in one of his letters that be became the slave of 
the junior Pandara Sannadhi in evident allusion bo the ceremony of 
Dattam or the gift of his soul, body and wealth. We do nob understand 
how the Subordinate Judge came to characterize a provision made in 
Exhibit H19 in conformity to the usage which had prevailed for centuries 
as a deviation from the trust. His observation is contrary to the evidence 
on the record. Another remark made by the Subordinate Judge is that 
the deed of compromise did not operate to convert the properties of 
Tiruppanandal into those of Dharmapuram in case Ramalingam departed 
from its provisions. This is no doubt true,but be was in error in omitting 
[600] to notice that such a departure invalidated the respondent’s appoint- 
mrat. Again, he spoke of Tiruppanandal as an independent Adhinam 
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because the endowments and charities showed a distinct group of trusts 
and because their mauagemeiit was independent of Dharmapuram. He 
failed to go a step further and see if Tiruppanandal was affiliated to 
Dharmapuram as a disciple Adhinam, that is to say, an Adhinam the suc¬ 
cession Eo which is confined by the immemorial usage of the institution 
to the disciples of the Adhmam at Dharmapuram. The bare existence 
of the spiritual relation of disciple and guru may not of itself be a legal 
basis of alfiiiat.ioo but where the recognized usage of the iustibution dis¬ 
closes a le«al right in a class of persons to be selected for maeagement, 
it is certainly a valid basis of affiliation and this distinction the Subordi¬ 
nate Judge has not apprehended. In Kashi Baski Ravilmga Satvniee y. 
Chitambernntk Komar Swam^e (l), the Judicial Committee alluding to 
Chitambaranadhau’s statement that the Taoobirans at Beniras and 
TiruDuaaaDdal ought according to usage to obtain the consent of one 
another to the appointment of a junior, said that to that extent the two 
mutts were affiliate 1 institutions. The conclusion to which we come is 


that the Subordinate Judge’s view as to the effect of the comuromise, 
Exhibit H19, cannot be supported aod that it is a correct record of the 
recognize! usage of the institution and that effect should be given to 
the rights and obligations which flow from it. It was urge! for the 
respondent that each Tambiran is at liberty to give mantra kashayam 
to any one he likes. But the question is not to be treated in cases like 
this as an abstract question of theology, but it ought to be considered 
and decided with reference to the'usage of the particular Adhinsm con¬ 
cerned in litigation. There is abundant oral evidence that according 
to the usage of the Dharmapuram Adhinam, no one but the Pandara 
Saimadhi could ordain a Tambiran as of that Adhinam. It is corroborated 
by a series of letters asking from time to time for a supply of Tambirans 
from Dharmapuram, and intimiting that particular persons are sent to 
be initiated by the Pandara Sannadhi. It is also corroborated by the fact 
that the Pandara Sannadhi is alone anointed as“Acbariya” or guru. There 
is further considerable oral evidence which proves that if a Taml)iran be¬ 
longing to another Adhinam desires to become a Tambiran of the[501] Adhi- 
nam at Dharmapuram, he must receive his mantra kashayam de novo from 
the Pandara Sannadhi and be initiated by him. This is consistent 
■vyth the probabilities of the case. As affiliation in the form of adop¬ 
tion is necessary before a person can be severed from one lay family 
and transferred into another, so a fresh initiation is in reason necessary 
to crea e the relation of spiritual father and son and to enable a person to- 
pass from one spiritual family into another. As Rimalingam was a Dhar¬ 
mapuram Tambiran, he was not competent to select any ascetic he chose 
in defiance of the usage of his Adhinam, so as to give him the status of & 
Tambiran of that Adhinam. For these reasons we hold the managing 
Tambiran of Tiruppanandal is entitled to select his junior and successor,^ 
but subject to the condition that the selection should be made from the 
disciples of the Adhinam at Dharmapuram, that the Pandara Sannadhi is 
to invest the person appointed with arukattu and sundaravadam only 
when that condition is complied with, and that as the head or representa¬ 
tive of an affiliated Adhinam, be is entitled to insist that the character of 
the Tiru^anandal Mutt as a disciple mutt or centre of control is main¬ 
tained in its integrity according to ancient and recognized usage. 

94. The next question for decision is what is the relief to which 


(1) 20 W. R. 217. 
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the appellant is entitled upon the facts as found by us. In parapaph 4 
of the plaint, the appellant asserted that the Adhinam was the legal 
owner of the properties in dispute and our finding is that this averment 
is not established. The relief which he claimed as an incident of that 
right was a decree in his favor for possession as the representative of the 
Adhinam. We must dismiss this part or the appellant’s claim and connrm 
the decree of the Subordinate Judge in regard to it. In paragraph 5 of 
the plaint be asserted that according to custom he was ^titled to appoint 
Tambirans to the management of the Tiruppanandal Mutt and their 
iuuiors and successors. Our finding is that this averment is also not 
proved to our satisfaction. The relief which was prayed for la the plaint 
consisted of a declaration in the decree that he was so entiUed t^o appoint 
and an order for delivery of the properties in suit to a Tambiran who 
might be appointed by him in the exercise of such right. As to this 
part of the claim also, the suit must be dismissed and che decree of the 

Subordinate Judge must be affirmed. ,^ -.i. i.? tgaoI 

95. In paragraph 11 of the plaint it was asserted that with the IWAj 

view of defeating the superior right of the appellant’s Adhinam and usurp¬ 
ing the extensive properties now in litigation, Eamalingam executed an 
invalid will in favour of the original respondent and appointed him as ms 
successor contrary to custom. Our finding is that the respondents 
appointment and Eamalingam’s will have no legal force and tha the 
appellant is entitled as thel head of the Dharmapuram Adhinam to see 
that a competent Dharmapuram man is appointed instead. The rebef 
claimed in the last paragraph of the plaint is a decree declaring that 
the respondent’s claim is invalid and setting aside his appointment as the 
managing Tambiran of Tiruppanandal on the ground that he belonged to 
a foreign Adhinam and he was not 'eligible for such appointment, io 
this declaration and this direction the appellant is entitled upon our 
finding, in the decree which we have to pass. The only relief prayed for 
in the same paragraph as a further incident or step was the delivery of 
possession to a tambiran whom the appellant may appoint.^ In advertence 
to it, we desire to draw attention to the 5th, 6th and 11th issues recorded 
by the Subordinate Judge with reference to the provisions of Sections 146 
and 147 of the Code of Civil Procedure. The 5th issue relates to the 
declaration sought for and the 6th and 11th issues refer to the consequen¬ 
tial relief to which the appellant may be entitled in tha nature of the case. 
The last paragrpah of Section 146 directs that the Court shall proceed to 
frame and record the issues on which the right decision of the case appears 
to the Court to depend and Section 147 mentions the various materials m 
addition to the plaint on which the issues may be framed. The obvious 
intention is to provide against failure of justice upon technical rules of 
pleading, and with that intention the legislature makes it incumbent on 
the Court to frame issues on which the right decision of the case depends, 
and adds to the plaint other materials on which those issues may he framed. 
The appellant’s right consists in seeing that a Dharmapuram Tambiran 
is appointed to management in supersession of the respondent who did 
not belong to thecDharmapuram Adhinam, and the appropriate remedy for 
its infraction consists in asking the Court to appoint on his suggestion a 
competent Tambiran of Dharmapuram, and to direct the transfer of posses- 
sion^to such Tambiran, whereas the prayer in the plaint was that possession 
might be transferred to a Tambiran who was to be appointed by him. The 
difference, then, was as to the precise form,—as to whether the person 
to whom [808] possession was to be transferred as an incident of the 
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declaration that toe respondent’s appointment is illegal and of the order 
setting It a^de on that ground, was to be appointed by the Court or bv 
the appe lant. The 6th and 11th issues were framed with reference to id 
and the parries to this suit proceeded to trial as well upon those as upon 
the other issues. The vanaoce, if any. was substantially cured at the first 
hearing aiii we are of o union that no weight is due to the contention of 
the learned counsel for the res-jondent that this suit must be dismissed on 
the ground tha'-. the appropriate form in which the decree ought to be 
passed was not indicated with precision in the plaint itself though 

1 A 7 *ssu« wnich were framed under Sections 146 and 

147 of the bode of Civil Procedure. In this connection we may 
refer te Greedh^rea Doss v. Nundokissore (l). The Judicial Committee 
quoted in tnab case with approval the remarks of the Hi<»b Court in 
answer to thg contention of the counsel for the appaiant! " We can 
understand they say a suit being brought to set aside the election 
of the defendant and to order the mahunts to make new election." 
They observed further that the suit before them was not a suit to set 
aside uhe election, but to put the plaintiff in possession of the whole estate, 
bo It was in the case of Gunga Das and another v. TilukDas (2). In the case 
before us. the plaint prayed in clear terms chat the resnondenfs appoint¬ 
ment be declared to be invalid and that it be set aside, and we cannot 
thereiore say that the suit from which this appeal arises was not. inter 
aha, a suit to set aside the respondent’s appointment. The case last men¬ 
tioned awarded the relief to which the party was entitled when the res¬ 
ponded. s appointment was considered to be contrary to the usage of the 
sect. Our decree should therefore award the appellant the relief indicated 
above as due m the nature of the claim with reference to the 6th 
and llt.h issues and as forming a part of the relief which was substan- 

hearlng ^ formal amendment, added to the plaint at the first 

96. We have to consider next a few subsidiary and preliminary ques¬ 
tions laised for decision m this appeal. It has been urged by the learned 
counsel for tiie respondent that the deed of compromise, Exhibit H19. creat- 
ed no right m the appellant’s favour though it,limited the right of the manag¬ 
ing Tambiran at Tiruppanandal by [504] directing him to appoint his 
s.^^Jpssor from among the Tambirans of the appellant’s Adhinam. 
But this objecti^ cannot be supported either with reference to the provi- 
sions of ExhibitH19 ortothe usage of the institution as proved by testimony. 

^«je“e“bered that neither party can arbitrarily vary the usage 
and that the compromise is binding on the parties to' this appeal not 
simp4'because it is a valid agreement between their predecessors but 
also because its provisions are based on the usage of the institution which 

case. As to the document, it provides 
that both parties are to conform to and foUow the arrangement embodied 

m It without devia mn. It is clear then that the intention was to 
create reciprocal obligations in the nature of mutual rights and that 
then mfungement^ would constitute mutual grounds of action. Again, 

1 piovi es lat Ramalingam shall be the lawful manager because he 
was accor mg o custom appointed by will by his predecessor and because 
he was according to usage invested by the aoDollant'e predecessor with 
arukittu, sundaravadam and cloth, the^ppointment by the managing 
Tambiran and the investiture by the Pandara Sannadhi forming together 


(1) 11 M. l.A. 405 (431). 


(2J 1 Sel. Rep. 309=6 I.D. (0. S.) 303, 
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the foundation for his title. It then provides that when a Dharmapuram 
man is appointed, the Pandara Sannadhi shall invest him. Thus, it creates 
a right in favour of the Tambiran at Tiruppinandal to an order directing the 
PandaraSannadhi incase of refusal on his part to invest the person appoint¬ 
ed if he is a Dharmapuran man. These two provisions, when considered 
together, show that the Pandara Sannadhi may lawfully refuse investi¬ 
ture without which there can be no lawful right of mauagement Or owner¬ 
ship as trustee when the person appointed is not a Dharmapuram man, 
and the last clause enables him to .enforce compliance with the usage. 

97. Independently of the instrument, the evidence shows that the 
founders of the Mutts at Tiruppanandal and Benares were Dharmapuram 
Tambirans, that the course of succession indicated by custom was the line 
of spiritual brothers appointed by them and their associates in holiness. 
Th'S was also shown by reference to the Mitakshara to be a well-known 
rule of succession applicable to a spiritual family or to indicate a right 
created for the benefit of the Adhinam to which the Tambirans at Tirup- 
panandal belonged and of which the appellant is the head and representa¬ 
tive for the time being. The power of appointment possessed by the manag¬ 
ing [505] Tambiran atTiruppanandal is a personal interest coupled with a 
trust in favour of the Dharmapuram Adhioam both according to Exhibit 
H19 and the proved usage of the institution. 

98. Another contention for the respondent is that assuming that no 
lawful successor was appointed by Rama Ungam, it would amount to a case 
of vacancy, that the razinama did not contemplate such a contingency 
and provide for it and that in the history of the institution, a similar 
event never occurred before aud no rule of decision can be found in it. 
We do not consider that this objectiou either is tenable. The founders 
of the Mutts at Tiruppanandal and Benares intended that the institutions 
should exist for ever and the rule of decision necessary to give efiect to 
that intention consists in the Court exercising, in accordance with usage, 
the power which Ramalingam failed to exercise in conformity to it. Bor 
this purpose, the representative of the Adhinam at Dharmapuram in 
favour of which a trust arises from usage is compel eut to maintain a suit 
and to put the Court into motion to fill up the vacancy. 

99. The third objection for the respondents is that the appellant’s 
claim was denied in toto bv Ramalingam in Original Suit No. 3 of 1854 and 
that it is therefore barred by limitation. As to the claim to personal 
possession as responsible trustee and as to the right to appoint managing 
Tambirans, it may be that there is foundation for the contention, but as 
to the right to set aside the respondmt’.s appointment and see a competent 
Dharmapuram man appointed, the claim is clearly not barred. The will 
in respondent’s favour was made on the 6th June 1880, and be entered 
into possession on the 16th September 1880 when Ramalingam died, while 
the present suit was instituted on the 15th October 18S1. 

100. Another preliminary objection taken was that the appellant was 
not the lawful Pandara Sannadhi of Dharmapuram and that Arulananda 
Desigar, whose claim was finally rejectetl in Regular Appeal No. 108 of 
1878, was lawfully entitled to that position. The learned counsel for the 
respondent intimated to us at the hearing that be abandoned that oonten- 
tios. 

101. It was urged, however, that the suit could not be entertained 
without the oonseot in writing of the Advocate-General or proper Govern¬ 
ment officer under Section 539 of the Code of Civil Procedure. That 
seotioQ provides that in case of any alleged [606] breach of any 
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0 spre &0 oj coQsfcructive trust created for public charitable or religious 
purposes or whenever the direetioa of the Court is deemed necessary for 
the admioistration of any such trust, the Advocate-General acting ex officio 
or two or more persons having a direct interest in the trust and having 
obtained the consent of the Advocate-General in writing may institute a 
suit to obtain a decree for appointing a new trustee, &c. The words “ or 
religious” were not in Act X of 1377 and introduced by Act XIV of 1882 
whilst this suit was instituted in October 1831. In Thangakarnppa Nadan 
V. Arumuga Nadan (1), it was held by a Division Bench of this Court 
that the section did not apply to an endowment founded primarily for 
religious purposes. Apart from it, the cause of action in this suit is uot 
an alleged breach of trust such as the diversion of the endowment from 
its ovigioal trusts, nor is the suit instituted by a person having merely an 
interest in the trust asa worshipper or an object of the charity coutemplat- 
ed. It is a suit to enforce a vested right to see that certain religious and 
charitable endowments are managed by a person entitled to manage them 
as being the member of a particular religious association or brotherhood. 
We do not attach weight to this objection either. 

102. Another objection is that the present suit was instituted con¬ 
trary to the provisions of Section 44 of the Code of Civil Procedure. It is 
provided by that section that no cause of action shall, unless with the 
leave of the Court, be joined with a suit for the recovery of immoveable 
property, or to obtain declaration of title to immoveable property. But 
chis section should be considered together with Section 43 which directs 
that every suit shall include the whole of the claim which the plaintiff is 
entitled to make in respect of the same cause of action. There is nothing 
irregular in seeking to recover immoveable and moveable property if the 
cause of action is the same in respect of both. Nor is there any mis¬ 
joinder of causes of action, the several grounds of claim being between the 
same parties. 

103. The next objection is that some of the properties in suit 
were acquired and managed by Tambirans at Tiruppauandal on their 
own account. It appears further from paragraph 22 of the written 

various items of [S07] property 
claimed in the plaint. There was no issue recorded as to whether any of 
t^ie properties claimed in the plaint are the private properties of‘the 
Tambirans, not being the endowments of mutts or endowments of charities, 

ref'^rred for trial before a decree can be fiually made. 
Although the 9th issue was recorded with reference to the averment 
contained in paragraph 13 of the written statement, the Subordinate Judge 
has recorded no finding on thac issue and he must be asked to return a 
finding. Another objection is that it is contrary to public policy to restrict 
the power of selecting successors to management and that there may be 
no one fit for the office among the disciples of the Adhinam at Dharma- 
puiam, that RamaUngam spoke of Dharmapuram men as inefficient and 
that one lambiran can make another tambiran. The question is one 
of vested right and of the recognized usage of a spscific religious establish- 
ment or society, aud no rule of public policy is violated by recognizing 
en orcmg such right. For centuries there have been men at Dharma¬ 
puram competent to manage the Adhinam at that place and the mutts 
and chanties m question and te administer their extensive endowments, 
■ and it was not the respon denf/s ease in the Court below that there were 

(11 5 M. 3?^3. 
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no Tambirans at Dharmapuram oompefcent to manage. As to Eama- 
lingam’a remark, we can attach no weight to it as he was very 
unscrupulous and violated the usage of his Adhinam, and as it was not 
pleaded by the respondent in the Court below and thereby made the 
subject of a specific issue. As to the question whether a Tambiran can 
make another Tambiran, we have already observed that the proper mode 
of dealing with it is to test it by the usage of the particular Adhinam in 
dispute and there was not a single instance in which the managing 
Tambiran at Tiruppauandal or Benares was not a Dharmapuram disciple. 
Another question is as to the nature of the right which the appellant has 
in connection with the Mutt at Benares according to usage. He is 
entitled to see that it is managed by a Tambiran of bis Adhinam and that 
the junior selected for that station is also a Dharmapuram man ; for, 
that had been the custom from the time of Tillanayaka until Ramalmgam 
appointed a layman as his agent in 1876. But with the power of appoint¬ 
ing those Tambirans or with the right to the legal possession or adminis¬ 
tration of the endowments under their management or to exercise 
supervision over the subordinate mutts under their control, the appellant 
and his predecessors have [508] had no concern according to usage and 
they are vested in the managing Tambiran at Tiruppanandal. 

101. The result is that the appellant’s claim that the properties at 
Tiruppanandal and Benares belong to the Adhinam at Dharmapuram and 
to the possession of those properties must be dismissed ; that his claim to 
a declaration of his right to appoint Tambirans to management at Tirup- 
pauandal and Benares and to a direction that possession be transferred to a 
Tambiran whom ha may appoint must likewise be dismissed ; that so far the 
decree of the Subordinate Judge must be confirmed; that in other respects 
the decree of the Subordinate Judge must be reversed ; that the appellant’s 
claim to a declaration that the respondent’s appointment by Ramalingam 
as junior and successor and the will in his favor are illegal and to a direc¬ 
tion that they be set aside so far as they relate to the Mutts at Tiruppa¬ 
nandal and Benares and other subordinate mutts and their endowments 
and the endowments of the Benares and other charities mentioned in 
the plaint be decreed ; that it must be ordered that the Subordinate 
Judge do direct the appellant to name a Tambiran from among the 
Tambirans of his Adhinam competent to discharge the duties of the 
managing Tambiran of Benares IKasi) Mutt at Tiruppanandal, that if 
the Subordinate Judge sees no objection to the fitness of the person 
so named for the office aforesaid, he do appoint him as such managing 
Tambiran, but in case the Subordinate Judge should object to the person 
80 named by appellant as aforesaid the Subordinate Judge do appoint a 
competent Tambiran of tbo Dharmapuram Adhinam as managing Tambiran 
of Boneres Mutt at Tiruppanandal ; that be do thereupon direct the 
appellant to invest bim with arukattu, sundaravalam and cloth as usual, 
and to certify to such investiture ; that upon such investiture being 
certified, the Subordinate Judge do place the person so appointed and 
invested in possession o( the Ban ares Mutt at Tiruppanandal and of the 
properbiesforming its endowments and the endowments of Benares and other 
oharitiee attached to the aforesaid mutt and mentioned in the schedule 
attached to the plaint; that in regard to the Mutt at Benares and the 
endowments there, the decree should further declare that the Tambiran 
at Tiruppanandal is bound to appoint a competent Tambiran of the 
Dharmapuram Adhinam to manage the Mutt at Benares and the Benares 
charities according to custom under his supervision and control. 
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1887 [509] lOo. Before a decree is finally made, the Subordinate Judge 

AP^6. will be asked to return a finding upon the 9oh issue and upon the issue 

Appwr properties, not being endowments of the Mutts at 

iiruppanandal and Benares and of the charities or their accretions 
LATE managed by the Tambirans at those stations, have been held by the Tam- 

CIVIL. birans of Tiruppanandal on their own account; costs will be provided for 

4 n i7l7« deci'ee. The finding called for will be returned within three 

lu n. d73. months from the receipt of this order, when ten days will be allowed for 

filing objections. 


10 M. 509=^11 Ind. Jur. 452. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Coliins, Kt., Chief Jzistice, and 

Mr. Justice Muttusami Ayyar. 


Rangasami (Defendant), Appellant v. Muttukumarappa 

[Plaintiff), Bespondeni.'^ 

[21st July, 1886, ISt-h January, and 18th July. 1887.] 

Limitation Act {XVof 1877), Schedule II, Articles 132, U1—Transfer of Pronerh. AH 
-Act IV of 1882, Sectiom 58, IQO - Hypothecation bond. ^ 


Tho period of hrmtatioo for suits upon hypofchecatioo boods. which contain no 
power of sale, or effect ao transferor property, executed before the Transfer of 
Property Act camo into operation, is twelve years under Schedule II, Article 132 
of the Limitation Act of 1671—Aliba v. Nanu (I.L.R., 9 Mad, 218) followed. ' 

Per Muttusami Ayyar, J.—" Tho transaction in suit appears to be of the 
kind described lo Section 100 of the Transfer of Property Act. which dcanes how 
a charge is created but " it seems to me that the Transfer of Property Act does 
not invest all prior hypothecations with the lights and liabilities arising from 
si^mple mortgages, whether or not those transactions satisfy the requirements of 
the acnninoa it coutaias of simple mortgages/’ 


[Dies., 20 B. 403 (F.B.); R.. 13 A. 29 (37) ; 33 C. 985 (993) = 4 C.L J. 219 • 35 C 837 
(843)=7 C.LJ. 492=12 C.W.N. 849 ; 21 M. 326 (F B.);i.2O.P L R 26 i30)* 

M iTj’^T? M.W.N. 1124 ; 16 Ind.Oas. 236 (23?) ; 8 


Second appeal from fcho decree of J. Hope, Distriofs Judge of South 
Arcot. m appeal suit No. 73 of 1884, reversing the decree of C Sury 
Ayyar, District Munsif of Cuddalore, in original suit No. 734 of 1883 

This was a suit to recover principal and interest due on a hypothe¬ 
cation bond, dated 1st June 1862. of which the terms are set out infra 
in the judgment of Kernan, J. 

[510] The defendant pleaded that the suit was barred by limitation 
under Article 132. Schedule II, of the Limitation Act of 1877. 

The District Munsif held that that article governed the case and 

ELCcordiDgly dismissed the suit. His decree was, however reversed by 

the Diskict Judge ou the gtound that Article U7 aed not Article 132 was 
applicable. 

The defendant preteed this second appeal. 

This second appeal came on for hearing before Collins, C. J.. and 
Muttusami Ayyar, J., who referred to the Pull Bauch the question 
whether twelve or sixty years is the period of limitation for suits brought 
on hypothecation bonds executed before the Transfer of Property Act, 
1882, came into force. 


• Second Appeal No. 913 of 1884. 
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Ba/machandra Rau Saheh, for appellant. 

Mr. Sicbramanyam, for respondent. • ti / 

The arguments adduced on this second appeal appear sufficiently for 

the purposes of this report from the judgments of the Court. 

The Eull Bench (COLLINS, 0. J., KBRNAN, MUTTUSAMI AYYAR, 

Brandt, and Parker, JJ.) delivered the following 

JUDGMENTS. 10 M. 809- 

KeRNAN, j.—T he question ^ for determination appears to me to 
be whether the document sued on, dated the Ist of June 1862, is to he held 
a mortgage within Article 147. Schedule II of the Limitation Act of 1877, 
or a charge on land under Article 132. If it is held to be merely a charge, 
then thesuit is barred by limitation. If it is held to be a mortgage, then the 

suit is not barred. 

The following is a copy of the instrument:— 

" Deed of hypothecation of brick-built house, house-ground, and 
backyard executed on 20thVayyasi of the year Dhatu. correspond¬ 
ing to Ist June 1862, to Mulligramampattu Vydialinga Reddi, residing m 
Tiruppapur in Cuddalore district, by us both, viz., (i) Kanakammal and 
(ii) Ranganayaki Ammal, widows of the deceased Virasami Naiker, residing 

in the said village. .. , , , 

“ Having pledged to you this day. owing to our necessity, the brick- 

built house belonging to our deceased husband, Virasami Naiker, in the 
said village and bounded as follows: north of the northern car street, east 
of Alappakkattau’s house, south of Pnduteru, and west of the goldsmith 
Virabadran’s bouse the amount (we have borrowed) is Rs. 99|, made up 
of Rs 60, the princioal of the hypothecation bond executed by our bus- 
band. Virasami Naiker, on 2lst Vayyasi of Siddardhi f2nd June 1859) for 
Rs. 60, [541] and interest thereon up to date, Rs. 21j as per settle¬ 
ment made touching the said document, and Rs. 18^ received by us m 
cash this day for our food exoenses. We bind ourselves to pay you the 
said ninety-nine and three-quarters of rupees, together with interest accru¬ 
ing thereon at 1 per cent, per mensem, within seven years from this date 

and take back the hypothecation bond. 

" Thus we have executed the deed of hypothecation of house of our 

own accord. 

t Mark of Kanakammal. 
t „ Ranganayaki Ammal. 

(Signed) K. RaghAVDLU NaikbR—I know. 

( „ ) Kandampalayam Muddukrishna 

( „ ) PiLLAi of the said place—I know. 

( „ ) V. NarayaNA Piilai, writer hereof.” 

Possession of the land was retained by the borrower and never deli¬ 
vered to the lender. The terms of the instrument appear to me to do no 
more than create a charge or security for the debt on the land. In order 
to have effect given to the contract for a charge, the lender was entitled to 
file hia suit praying to have the lands declared well charged with the debt 
and interest and to have the interest of the borrower in the land sold and 
the debt paid out of the produce of theTsale. The right of sale in such oasea, 
and in caaea where land was expresaly pledged or hypothecated, has been 
admitted always without question in this Presidency long before any 
legislation in respect to limitation was introduced. Such right is constantly 
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enforced, and also the corresponding right of the borrower to enforce 
redemption by suit. After the Limitation Act XIV of 1859 came into 
torue. It was held that such security or hypothecation bonds created an 
interest in immoveable property under Section 12 of that Act. to which the 

^Pilhi (1) applicable-C;ieii:i Gaundan v. Sundaram 

In that case it was however decided that the contract was not one 

« . * 11 that It was one of hypothecation, the thing pledged, land, 

remaining with the pledger subject to the creditor’s claim. The Court 
pointed out that, in the case of a mortgage, the mortgagee of land had the 
absolute property in the land on tho debtor failing to perform the condi¬ 
tion of payment of the money secured by the mortgage, subject however 
to redemption. 

[512] In that case the instrument ran as follows, vi 2 ., “mortgage 

deed executed to Chetti Gaundan by us,” giving the names, and states 

that the lands described there are thereby mortgaged. It then stated the 

amount to be paid and the time of payment and provided that if payment 

was not 90 made, the land should be sold to Chetti Gaundan for that amount. 

Ihe form of the instrument in that case is a good representation of the 

ordinary hypothecation instrument when possession is not given to the 

pledgee. Such instruments have never been treated by any of the Courts 

m this Presidency as mortgages, and the case in Chetti Gaundan v. Sunda- 

ram Filial [i) has been always acknowledged as explaining an essential 

ditterence between a mere pledge or hypothecation of land and a mortgage 
of lana. 


The term mortgage not being defined in the Limitation Acts must 
be held to have been used in those Acts as bearing the meaning ordinarily 
attached to it by the course and practice of law. In Coke on Littleton, 
bectioD 332, it is stated : If a feoffment (convevance) be made on condi¬ 
tion that if the feoffor pay to the feoffee at a certain day, of say £40 
money, that then the feoffor may re-enter (on the lands): in this case 
^10 feoffor IS called tenant in mortgage, which is as much to say in 
French as mortgagor and in Latin mortuam vadium." In the note to 
bection 332, after referring to the origin of the term mortgage, it is said : 

now It IS so called mortgage, for the reason given by Littleton, and also 
to distinguish It from that which is called vivum vadium, ‘ quia nunquam 
moritur. As if a man borrow £100 of another and make an estate of 
lands unto him until he bath received the said sum of the issues and 

profits of the land-^so as m that case, neither money nor land dieth oris 
lost and therefore it is called vivum vadium." 

In Coke on Littleton, Section 333, it is stated : “ as a man may make 
a feoffment m mortgage, so a man may make a gift in tayle in mortgage, 
and a lease for term of life, and for term of years in mortgsg6”-see Conte 
on Mortgages 4th edition, pp. 1 to 10, which refers to Bacon’s Abridgment 

nn “O>’tgag0; Blackstone, vol. 2, 

pp. lo7-o, and various books of Precedents in conveyancing. 

In Watkins' Conveyancing by Mansfield, Chap. 19, on Equity 

of Eedemp^ion, it is said mortgages are of two kinds—first, when a 

of another and gmn(s him an estate to hold 

nsn n borrowed, this is 

usually called a Welsh mortgage ; but the most usual and common form 

ot the morgtage is. secondly, whan a man borrows of another a speoifio 


(1) 2 M.H.O.S. 61. 
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BUtn and grants him an estate for the lohoJe or part of kis interest as in fes or 
for term of years on condition that if the mortgagor shall repay the mort¬ 
gage money on a certain day named in the deed, then the mortgagor may 
re-enter on the estate, or, as is now more usual, that the mortgagor shall 

re-oonvey the estate. . 

It is, therefore, quite clear that an essential of a mortgage (except an 
equitable mortgage) always has been that some interest of the mortgagor in 
the lands shall be transferred by the mortgage to the mortgagee. 

In this case no interest in the lands was transferred. _ When the 
amount secured by a mortgage is not paid on the day named in the mort¬ 
gage, the estate of the mortgagee became absolute at law, subject, of course, 
to be redeemed in equity by the mortgagor. But it is open to the mortga¬ 
gee to file a suit in equity against the mortgagor, either for foreclosure or 
sale. The decree for foreclosure directed an account to be taken of^ what 
was due on the mortgage, and, on payment of that sum and costs within a 
time fixed, that the plaintiff should re-convey the estate, but in default of 
such payment the mortgagor should stand barred and foreclosed from 
all right, title, interest, and equity of redemption in the mortgaged pre¬ 
mises—see 1 Saton on Decrees, p. 364. This right of foreclosure was 
attached to a mortgage as above described alone, and not to a security on 
the land which was a mere charge thereon not secured by transfer of any 
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interest in the land. , 

Article 147 of Schedule II of the Limitation Act 1877, refers to a 
mortgage and to suits for foreclosure, and in my judgment does not 
a charge such as that created by the instrument sued on in this case which 
creates merely a charge on the land. Other cases are, I believe, awaiting 
the decision of this case, the facts of which show that there was a mere 
tiledge of the lands without possession and without any transfer of any 
interest of the mortgagor. To such cases in my judgment Article 147 
does not apply. Article 132 applies to this case and to all cases of mere 
hypothecation of the land without possession and without any transfer 

of anv interest of the mortgagor therein. 

[514] The Transfer of Property Act. 1882, does nob apply to the 
instrument sued on in this case, and I have nob. bherefore, referred to that 
Act. I may, however, say that the definition of mortgage, given by 
Section 58 is in accord with the meaning of the term mortgage, as expres¬ 
sed on the authorities I have above referred to. The term mortgage has 
not, as I am informed by one of the Court interpreters, any correspond¬ 
ing vernacular term denoting a transfer of land as security. The verna¬ 
cular word used, as I am informed, means literally only ‘ security bond 
or pledge of land.” Transfers of land are of course made by natives as 

security, but they are mortgages. _ *„ u u .3 nr* u n f 

I am unable to agree with the decision of the Allahabad High Court 

in Shih Lai v. Ganga Prasad (l). I cannot see that the instrument sued 

on was a transfer of any interest of the pledgor in property to the pledgee 

as security. It was not, therefore, a mortgage. 

I agree with the conclusion arrived at by the Bombay High Court in 

Lalluhhaiw. Naran {2). . , . , •. 

Mgttusami Ayyar, J. —The suit, which is the subject of this second 
appeal, was brought by the respondent upon a “ hypothecation bond" 
executed on the Ist June. 1862, for Rs. 99-12-0. The document is termed 
a hypothecation bond; it stipulates for repayment of the debt in seven 

(1) 6 A. 551. (2) 6 B. 719. 
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years and secures the debt on the pro oerty hypothecated. The appoHant 
pleaded inter aha limitation in bar of the claim. The District Munsif 
upheld the contention on the ground that Article 132 and not Article 147 
was applicable to the case. On appeal, the District Judge considered the 
Article 147 and not Article 132 was the one that applied. He observed 
the suits contemplated by that article, viz., suits for foreclosure 
or sale are not such as can be brought by a mortgagee in possession, but 
only by simple and conditional mortgagees. This is the law as an¬ 
nounced by the Transfer of Property Act, Section 67, and although 
this enactment is subsequent to the Limitation Act XV of 1877, I con¬ 
sider that it must be held to explain anything that is doubtful in the 
latter as to the matter at issue.” The question referred to the Pull 
Bench is whether twelve or sixty years is the period of limitation for 
suits brought upon hypothe-[515]cation bonds executed before the 
Transfer of Property Act came into force. 


Article 132 prescribes twelve years from the date when the money 
sued for becomes due for a suit to enforce payment of money charged 
upon immoveable property. Article 147 prescribes sixty years fora suit 
by a mortgagee for foreclosure or sale. Article 148 prescribes sixty years 
for a suit against a mortgagee to redeem or recover possession of 
immoveable property mortgaged. The substantial question then for 
consideration is whether the hypothecation bond in suit operated to create 
only a charge on immoveable property or a simple mortgage within the 
meaning of the Transfer of Property Act, Section 58, Clause 6. 

The transaction is, I think, clearly not a simple mortgage as defined 
in Section 58 of that Act. There is neither the transfer of property 
mentioned in that Section, nor a special agreement whereby the creditor 
acquires a power to sell tlie hypothecated property on default of payment 
according to the contract. On the other hand the transaction in suit 
appears to be of the kind described in Section 100, which defines how a 
charge is created. It was argued that the Courts used to sell the hypo¬ 
thecated property at the instance of the creditor, aud that a power to sell 
on default might be taken to be inherent in every contract of hypotheea- 
tion made prior to 1882; but it must be remembered that the power 
contemplated by Transfer of Property Act, Section 58, Clause 6, is a 
power to sell otherwise than through the intervention of a court of justice 
and that if the Court directs a sale in the case of a hypothecation bond! 
It is for the reason that it is the only mode in which the amount charged 
on immoveable property can be realized. 


It is true that, under the Transfer of Property Act, simple mortga¬ 
ges operate to create for the mortgagor a right to redeem, and for the 
mortgagee a right to ask for an order for sale, and that a suit by the 

a suit by the other to sell are governed by Articles 148 
and 147 respectively; but the Act has no retrospective operation and 
prior ti^nsactions must be iuterpreted according to the intention of 
the parties at the tune they were concluded. It is also true that we 
must look to the law in force at the date of the suit for the remedy that 
IS available, but it is necessary that the right in respect of which the 
remedy is prescribed must exist as an incident of the particular transaction 
L516J which it IS sought to enforce. It seams to me that the Transfer 
ofPropartyAct does not invest all prior hypathecations with the rights 

and liabilities arising from simple mortgages whether or not those tran¬ 
sactions satisfy the requirements of the definition it contains of simple 
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III.3 — --- 

Aa observed in Macpherson on mortgages, the earlier regulations in 
this Presidency did not profess to introduce new principles of law, and 
may, therefore, bo presumed to bo an embodiment of the law which was 
found to prevail in this country when they were passed. It is stated in 
Strange’s Hindu Law. vol. I. p. 238. that hypothecation was a transaction 
long known in this country under the name of Drishtabandaka. According 
to the decisions in Kadars.i Baictm v. liavwh Bibi (1), Golla Chinna 
G'lirmuvpa Naidjc Kali Appiah Naidu (2). Sadatjopa Cfiariyar v. Buthia 
Mtidali (3), the transaction was held bo create a lien or charge on the 
property hypothecated, and the remedy was considered to be a decree for 
the sale unless the debt was satisfied within a given time. The question 
was considered by Mr. Justice Parker and myself in Aliba v. Nanu (4), 
and I still adhere to the opinion which was then expressed, viz., that it 
is Article 132 that governs suits like the one before us. 

The Chief Justice.—I concur. 

BRAKDT, J.—The instrument, which we have to consider is styled 
an “adaimaoapattiram,” a pledge-bond or security bond ; it bears date 
the 1st June, 1862 and recites tlie advance of a sura of money m the year 
1860 to the deceased husband of the executant, and the pledge of certain 
immoveable property as security for that loan,and declares tbat,m consider¬ 
ation of the amount then clue on settlement of accounts on the footing of 

that debt and of a further advance, the executant covenants to pay the 

principal and interest at a rate stated within seven years, and concludes 
with a clause to the etl'ecfc that on payment of the principal sum and 
interest the debtor shall receive back the instrument. 

The question to be determined is whether this instrument creates 
a charge only on the land pledged as distinguished from a mortgage 
in the sense in which those words are used in the Limitation Act 
of 1877, in which case the suit as a suit to enforce [617] payment 
of money charged on immoveable property is barred under Article 132, 
Schedule 11. of the Act; or is it a suit by a mortgagee for sale to which 
Article 147 applies ? 

The personal covenant to pay may be left out of consideration, the 
only relief sought being the realization of the money claimed by sale of 

It has been held by a Divisional Bench of this Court in Aliba v. 
Nanu (4) that a suit of this nature does not fall under Article 147 but 
under Article 132. It is in consequence of one of the learned Judges who 
decided that case having seen reason to doubt the conclusion arrived at 

that this reference is made. 

The question appears to me also to be not free from doubt, and I 
was inclined to taka the opposite view : having, however, had the advan¬ 
tage of seeing the judgments written by my learned colleagues Kbrnan 
and MUTTUSAMI Ayyar, JJ., and having further discussed the matter with 
them, I am oontenb to accept the conclusion arrived at by them on the 

grounds on which their decision is based. , 

I adhere to my opinion that, for the purpose of determining whether 
instruments of the character under consideration constitute charges only, 
as distinguished from mortgages within the meaning of the Limitation 
Act, regard cannot properly be had to the definitions of a charge and a 
mortgage in the Transfer of Property Act, which was passed five years 


(1) 2 M.H.O.B. 108. 

167 . 


(2) 4 M.H.G.E. 434. 
(4) 9 M. 218. 
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1887 later khan the Limitation Act; nor to the fact that Article 147 in the latter 

Ju^lS. Act niay possibly have been inserted in view to the intended enactment 

Apppt • c Property Act; and that the law of Limitation previously 

r «3ortgages. and eiianges in that law in English Acts 

LATE do not atiord a basis for determination of the auestion ; but these are not 

Civil, the grounds on which the conclusions arrived a’t. and which I am prepared 

- to accept, are based. 

II Inti^'lnp ■ 1 Obligations of the character now under consideration were entered 
ina. Jur. jnto, and recognized and enforced by the Courts in this Presidency for a 

ong series of years prior to 1877, and in the absence of any express 
provision in the Limitation Act of 1859 for suits to enforce a sale-the 
relief which was afforded to the creditor by the Courts Chetti Gaundan v. 
Sundaram PUlaTj (l)--they ware dealt with under the general twelve years’ 
fR-foi 1 ^ between a transaction by way of mortgage and an 

L&18J hypothecation being clearly distinguished on the principle enun¬ 
ciated by Holloway, J., in the case last above cited; and although the 
courts m a suit for that purpose would make a decree for the sale of the 
pledgor s^ interest m the land and for payment of the debt out of the pro¬ 
ceeds, this was done irrespective of any condition for sale contained or 
implied in the contract, and an implied contract for such sale cannot, as 
1 am now satisfied to hold, be inferred from the fact that such contracts 
may have been entered into by the parties with a knowledge of or even 
with reference to the usual practice of the courts in the ease of suits 
brought for the recovery of money under such contracts, and there is not 
any such transfer of property or of an interest in property as to constitute 
the transaction a mortgage as distinguished from a charge in the nature 
of a pledge or hypothecation not being a mortgage. 

Parker, J.—I have nothing to add to the opinion I have already 
expressed m Ahba v. Nanu (21. I am of opinion that the instrument 
creates a charge and that Article 132 is applicable. 

T.- accordingly allowed and the decree of the 

District Munsif restored. 


10 M. S18. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Parker. 


Thangammal (Plaintiff), Petitioner v. Thyvamuthu AND OTHERS 
{Defendaiits}, Respondents.'" [ilbh March and I8th April, 1887.] 

‘“sethor with A, a money decree had 
A fn a proportionate part of a^sum paid by 

not appeared L au“‘'’ '"“'^'iants pleaded that they had 

record by A ; ^ oroiersuit, and have beau uoDecessatily brought on to the 

inquire into the circumstances ol the 

_ Singh V. Imrit Tewari, I.L-R. 5 Cal. 720. followed. 


' Civil Revision Petition No 107 of 1886. 
(1) 2 M.H.G.R. 51. ^ 
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Civil Procedure praving 

Suh^dfiHTL Kanagasabai Mudaliar [519] 

Suborinate Judge of Tanjore. in Small Cause Suit No. 299 of 1885 ^ 

th« rllnfiT/ “■ ''®;?°''®^‘oge‘^^er with interest, the amount paid by 

the plaintiff for the defend ants in discharge of a decree debt payable jointly 

that thfv^ b f defendants. Defendants Nos. l and 2 pleaded 

unnecessarily joined as defendants by the present 

jXIound thTthis” Subordinate 

The plaintiff presented this petition. 

T A ^*^*1 Subramanya Ayyar, for petitioner. The Subordinate 

thefr jurisdiction in going into the facts relating to 

to th^ deer " ' w g®. with reference 

to the decree on which it rested. 

Bespondents were not represented. 

for arguments adduced on this petition appear sufficiently 

and^PAEKEB J / “re judgment of theCourt(COLLINS, C.j! 

JUDGMENT. 

This is not a suit for contribution brought by one of several debtors 

wZd as in re M may be 

inferred as in Govznda Muneya Tiruyan v Bat)u (1) ie if • 

which there is no right of contributiL. becaZ“plaLtiff “ " de endanis 

were joint wrong doers. Defendants Nos. 1 and 2 seem to havr been 

quue needlessly included in the former litigation, and the only contesting 

and interested defendant was the present plaintiff. If she causerperson! 

to be unnecessarily brought in, that fact will hardly give her a rTght ^ 0^11 

upon them to contribute to costs which have been levied from her though 

S'. -r 

We think, therefore that in this case, the Subordinate Judge had 
jurisdiction to go into the facts Suput Singh v. Imrit Temuri (2® The 

petition must be dismissed. ^ 


(U 5 M H.O.B. 300. 
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(2) 60. 720. 
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Acquittal. 

S.e CRIMINAL PROCEDURE CODE (ACT X OP 1882). 8 M. 296. 

I —Imperial Acts. 

Property Proiectioa). 

underg. 4oUot^XoflH4i7iMeL^d * Court purporting to aot 

ed person to be akeu withoa* ^w of the estate of a deoeas- 

Act, the High Oou?t seUsI^;tequiremeots of g. 3 of that 
Procedure as made without 

Ahmed, lo M. 68 ^ isdiction. ABDUL Bahiman v. kutti 
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See Madras Boat Roles, 9 M. 431. 

Act V of 1843 (Slavery). 
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Act VI of 1844 {Inland Customs, Madras). 

See ACT I OP 1882 (Salt Laws amendment, Madras), 8 M. 342, 

Act IX of 1846 {Boats la Harbours, Afittfras). 

Se-i Madras Boat Rules, 9 M, 431, 

Act XXI of I8S0 (Caste Disabilities Removal). 

See Hindu Law'-Rbversioner, 8 M. 92. 

Act XXI of iSSSziMinors, Madras), 

See Jurisdiction, 9M. 3i. 

Act XIV of 1858 (>4f/aor5, Madras), 

See Jurisdiction, 9 m. 3i. 

Act Xltl of 1859 (Workman’s Breach of Contract). 
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Jurisdiction —Breach of contract to labour in foreian tArrifj^ra, —w • 
oeivedao .dvarioe ofmooey fromG, 

Xni o'n8«ro7d°o®r,d'f “ '' aoderTot 

alld tbit Iho S «»imprUoomoatin default- 

m S.i-idmnceot grainand money-Order to repay value of work not™’." 
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ActXX/V of I8S9 {Police, Madras), 

(1) S. i_See ACT III OF 1864 (ABKARI, MADRAS), 9 M. 97. 

(2) S. 48 (5)—Act I of 1 SS 5 —(Madras)—Dung-heap kept inatown,no offence .— 

By cl. 5 of s. 48 of Act XXIV of 1859 (Madras), as amended bv act I of 
1885 (Madras), any person, who witbio the limits of a t'lwn " throws or 
lays down any dirt, filth, rubbish or any stones of building materials; or 
■who constructs a cow-shed or stable within the bounds of any thorough¬ 
fare; or who causes any offensive matter to run from any duoK-heap into 
the street” is punishable. A was convicted and fined for having kept a 
manure-heap in a town but not in a street: Betd, that the conviction 
was bad. QUEEN-EMPRESS v. APPATHORY, 9 M. 167 

Act XXVU of I860 (Collection of Debts on Succession), 

( 1 ) S. 2—Bond given to secure debt due to estate of deceased Hindu —Suit by heir 

— Waiver of right to protection implied.—Hi beiog a debtor to the estate of 
a deceased Hindu, executed a bond promising to pay the debt to V, the di¬ 
vided brother of the deceased, as his heir. A suit having been filed 
against V by the widow of the deceased, who claimed his estate, R offered 
to pay the debt to V on production of a certificate under Act XXVII of 
1860, but not otherwise : Held, that as R had executed a bond promising 
to pay the debt to V, be could not rely on the protection aSordei oy Act 
XXVIlofl860. KOTTAM ZAMINDAR v. PlTTAPUR ZaMINOAR, 9 M. 
171 = 10 Ind. Jur. 98 

(2) Bee LIMITATION ACT (XV OF 1877), 8 M. 207. 

Act IX of 1861 (Minors). 

See JURISDICTION, 9 M. 31. 

Act XX of 1863 (Religious Endowments). 

8.18—Civil Procedure Code, s. G22-Order refusing permission to sue not appealable, 
nor subject to revision under s. 822 of the Code of Civil Procedure. —An 
order passed under s. 18 of Act XX of 1863,refusing leave to sue,is not appeal- 
able, not, if tbe Judge has exercised bis discretion, liable to revision under 
8. 622 of the Code of Civil Procedure. In rc VENKATESWARA, 10 M. 93 ... 

Act XI of 1865 (Small Cause Court), 

(1) S. 20—Civil Procedure Code, s. 228—Small Cause decree of Subordinate 

Judge—Execution against immoveable property—Co-ordinate jurisdiction 
of Subordinate Judge and District Miinsif—Execution by District Munsif. 
— Tbe Court of a Subordinate Judge and that of a District Munsif bad 
jurisdiction over certain immoveable property. A Small Cause decree of 
tbe former Court having been sent by tbe Subordinate Judge to the Court 
of the District Munsif for execution against the said property under the 
provisions of s. 20 of Act XI of 1865, tbe application for exeoutio j was 
rejected by the hlunsif on tbe ground that this proceduie was illegal^: 
Held, that s. 20 of Act XI of 1865 was not modified by s. 223 of the Code 
of Civil Procedure, and that tbe Munsit’s Court was. therefore, bound to 
execute the decree. KAHANARAMA v. RanGA, 8 M. 8 

(2) Jurisdiction—Civil Procedure Code, s. 205—Suit for refund of assets paid in 

execution of decree.—k suit under s. 295 of the Code of Civil Procedure 
to compel refund of assets paid in execution of a decree to a person not 
entitled thereto is cognizable by a Court of Small Causes constituted 
under Act XI of 1865. HarIHARA v. SUBRAMaNYA, 9 M. 250 

(3) Jurisdiction- Suit to declare moveable property not liable to attachment —Civil 

Procedure Code, s. 283 —Certain moveable property having been attached 
in execution of a Small Cause decree passed by the Court of a Subordioate 
Judge, a claim thereto was preferred by M and rejected. M then brought 
a suit in the District Muosif’s Court for a declaration that the property 
was his and was not liable to be sold in execution. Tbe suit was dismis¬ 
sed on the ground that it was cognizable by a Court of Small Cause: 
Held, that M was not bound to sue for recovery of the properly and that 
the suit was not cognizable by a Small Gouse Court constituted under Act 
XI of 1865. Mahomed KOYA V. KASMi, 9 M. 206 

(4) Jurisdiction — Suit to recover municipal tax.—A. suit to recover a municipal 

tax is not cognizable by a Small Cause Court ooustituted under Act XI of 
1865. Logan v. Kunji, 9 M. no 

(5) See Small Cause Court, 8 M. 4. 
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Act XX V 0 / 1867 [Press and Registration of Books). 

Sea PENAli CODE (Act XLV op i860), 9 M. 387. 

Act / of 1868 {General Clauses), 

(1) 8. 2 (5)-In(ier0st arising out of laod-See Decree, 9 M. 5. 

q1 q' ! ® Criminal Procedure Code (act X op ia’82). 9 M, 36. 

( ) S. 5 See ACT 1 op 1866 (Madras CANTONMENTS), 8 M. 350. 

Act XXI at 1866 (Native Converts’ Marriage Dissolution}. 

(1) See NATIVE CHRISTIAN, 9 M. 466. 

(2) See Hindu Law~Marriagb. 8 M. 169. 


Act I of 1871 [Cattle Trespass). 

Cede. s. 4 (a), s. 250-niegal seizure of cattle 

Col o an loiiAm fAe nteaniiig of the 

unl/{ 20 of complaint made 

aluaed and Lint oJ * Magistrate acquitted the 

accused, and being of opinion that the complaint was vexatious directed 

pay compensation to the accused as under a 250 of 
the Code 0 . Onmiaal Procedure : Held. the. the LTooZulned of was 

Md tLwh« of Criminal ProoeduTo, 

V MUTHAyI^^M 

(2) illegal seizure-Seo Criminal PROCEDURE CODE (ACT X OP 


Act III of 1873 (Civil Courts Act, Madras), 

(I) Juriejiclwn-Couri Fees Act, e. 7 . ci. 9-Ejectment-Mortaage eet uv bv 

mSps Crairio'', « S“i‘ brought in a Dis?ri« 

plain.ifi alleged that de/7adaTheld'a'™id Ir'^ga^TRs!' mI?'™ "two 
parcels wh.eh he oHered to redeem. As to the Itber parcels he alle«d 

Idf'L in defendant’s favour over them\y 

fh« nu^ charges were invalid. The suit ae valued bv 

he pamtiff was within the pecuniary limit of the Munsif’s iurisdiefcion^ 
Defendant pleaded that he held a mortga>»e for Rs 3 ono ni!i li? i i 

no j-LdictnloTy^resu^t "he 

Sga8?s“araB3 S’el? iS’q ™ 

. ught IQ ejectment, and the defendant proves that he holds a mortgava 
a decree for redemption cannot ho made without his consent U ioHTl.’ 

Lr property of which the plaintiff claims a share^ and 

not the value of the share cl timed, determines the jurisdiotion of the 

sSbRAM^nVa, 8 ™THi‘v! 


(3) See Civil Procedure Code (act Xiv of 1882), 8 M 648 

(4) See Jurisdiction, 8 M. 516. 

(6) See Regulation XII op 1816, 6 M. 669. 

Actlil of jg ^4 (Married Womaa's Property). 

Bee Divorce, 9 M. 12. 


Act iX of i87S {Majority). 

flee Minor, 9 M. 391, 
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Act XI of 1878 {Arms). PAGE 

(1) Ss. 5, 19.—B baying obtained a licecse under the Arms Act, 1878. fora 

match-lcck. had the same converted into a percussion gun. He was con¬ 
victed under s. 19 of tbe eaid Act, on the ground that tbe license did not 
permit him to keep a percussion gun : Beld, that the conviction was bad. 
Queen-Empress v. Bodappa, lO M. 13l = l Weir 665 ... 842 

(2) S. 19 —Unlicensed fosseision of gunpoioder vsed for making crackers .—The 

possession of gunpowder without a license, whether intended for the 
manufacture of fireworks or not, is an offence under s. 19 of the Indian 
Arms Act, 1878. QuEEN-EMPRESS v. KHASIM, 8 M. 202 = 1 Weir 664... 140 

Act XVIII oi 1879 {Legal Practitioners). 

Ss. 27, 28. 30 —Suit by pleader to recover fee from client—Contract dct. s, 70— 

Civil Procedure Code. s. 622.— Tbe Legal Practitionera Act does not 
debar a pleader from recovering a fee from his client when no contract in 
writing is made, A Small Cause Court having dismissed a suit brought 
by a pleader to recover from bis client a fee claimed for the conduct of a 
euit, on the ground that such a suit would not lie, because it was based 
on an oial contract and such contract could not be enforced by reason of 
the provisions of the Lfgal Practitioners Act, the High Court under s. 622 
of tbe Code of Civil Procedure reversed tbe decree of the Smell Cause 
Court. RAMA V. KUNJI. 9 M. 375 ... 657 

II.—Madras Acts. 

Act IV of 1862 (Enfranchised Inatns, Madras). 

See Hindu Law (Impartible Estates), lo M. i. 

Act U of 1864 (Revenue Recovery, .Madras). 

(1) Ss. 2, 25, Zl—Sale for arrears of t evenve—Liabililp of all fields included in 

patia.— By accepting a raijatwan paita, the landholder pledge? each and 
every field included therein as security for tbe whole assessment Several 
fields i'cparately asse^^ed to revenue were held under one patta by K. 

Default having been made by K in payment of revenue, ouo of such fields, 
of which N was tbe owner, was attached under the Revenue Recovery Act. 

N claimed to have it released from attachment on payment of tbe assess¬ 
ment due upon it. The claim was rejected and the field sold : Held, in 
a suit by N to set aside the sale, that tbe sale was valid. SECRETARY 
OP State for India v. Narayanan, 8 M. 130=8 Ind. Jur. 669 ... 91 

(2) 8-59—Limitation—Sale of land subject lo mortgage—Suit by mortgagor.— 

Land which was subject to a mortgAge having been sold for arrears for 
revenue under Act II of 1864 (Madras), the mortgagee’s assignee sued to 
enlotce tbe terms of tbe bond by sale of tbe land more than six months 
after tbe date of the sale of the land : Held, that tbe suit was barred by 
8 . 69 of the said Act. YellaYA v. VIRAYA, 10 M. 62 ... 794 

(3) S. 59—Limitation Act, Sch, 11, 12. 95 —Suit to set aside fraudulent 

revenue sale— Limitation.— Suit to set aside a sale of lard, sold as if for 
arrears of revenue under Act II of 1864 (Madrasi, on the ground of fraud, 
and to recover possession of the land from tbe purchaser who was alleged 
to be party to tbe fraud ; Held, that the suit was governed by Art. 95 of 
Scb. 11 of tbe Indian Limitation Act, 1887. Art. 12 of that schedule, 
which prescribes a period of one year for suits to set aside sales for arrears 
of revenue, is intended to protect bona fide purchasers only. VENKATA* 

PATHI V. SUBRAMANYA, 9 M. 467 ... 713 

Act HI of 1864 (Abkari, Madras), 

(1) S. Sale—Barter—Payment of wages in figuor.—Payment of wages in 

liquor does not amount to a sale of liquor within the meaning of S. 2 of 
the Abkati Act (Madras Act HI of 1864). QueEN-EMPEESS v, APPAVU, 

9 M. 141=1 Weir 645 ... 496 

(2) S. 26— Police Act, 1859, s. 1— Police officer—Village Police—Mohatad .— 

The term " Police officer ” used in s. 26 of the Abkari Act (Madras Act 
111 of 1864) includes a mohatad or village policeman. Queen-Emprbss 
V. Seshaya, 9 M.97 = l Weir 630 ... 465 
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Act VUt of IB6S {Rent RecoyeTy^ vffatfras), 

1802.-S. 1 of Madras Act VIII of 1865 
doea not confine the teem inamdar to auoh inamdars aa are regiatecad : 
Held, tbecefore, that the purebaaer of an inam village, who had not got 
bi8 name registered aa inamdar, was not thereby debarred from enforcing 

VASANTH'rPMN ’• 

Of these fields, some were held by V ander a raiyatwari patta, but the patta 

f«ni- ^ distrained for arrears of 

I ® Recovery Act: Usld. that V was not 

a landholder within the definition in the said Act in respect of the latter 

Q distraint was illegal. SUBBA v. VENKATA, 

O iUt ^ 

(31 It 79--iandftoider— Assijn^e— Dele^afion 0 /powera.-The interest of B 

in the form of a jagit, which he bad obtained on lease from the iasirdar 
wassold in execution of a decree and purchased by J. who assigned his 
interest to the plaintiff. In a suit under Act VIII of 1865 (Madrasi bv 
plainLifi to compel defendant to accept a patta, defendant objected that 
^aintiff had no nght to enforce acceptance of a patta under the Act : 
FcW. by the Ful. Bench (Turner, C J., Muttusami Ayyar, Hutchins and 
^andt, JJ*, Kernan. J., dissenting) that plaintifi was a landholder within 
tiw meanir^ of the Act and entitled to enforce acceptance of a patta. 
Gousb V. Sdndara, 8 M. 394 (F.B.) 

(4) 8. Tenant—Lessee of zemindar--Limitation.—la 1869 a village in the 

zamindari of R was granted by tbe zamindar to S at a favourable rent in 
consideration of S renouncing a claim to the zamindari. Tbe village'was 
not separaiely assessed and divided off from tbe zamindari. The rent 
having fallen into arrears, the village was sold in 1875 under the provi- 
fiioDs of the Rent Recovery Act and purchased at tbe sale by the Agent of 
the Court of Wards on behalf of the defendants, minor sons of the decea- 

In a suit brought by S, in 1883. to recover the village: 
Heldy that the sale was binding on S and chat the suit was barred by limi¬ 
tation. Babkarasami V. SIVASAMI, 8 M. 196 = 9 Ind. Jur. 70 

(5) as. 3, 4 andl-Civil Procedure Code, s. 584^Powers of High Court on second 

appeal—ConUnts of palta—Dale of lender of patta .—a landlord within 
three days of the end of tbe fash tendered to a tenant by way of patta a 
document coutainiDg a statemeot of account of rent payable in respect of 
the cu^rrent lash ; Held, th&x, the document tendered was a good patta 
and that under local custom a valid tender of patta may be made at the 
end of the fasli. On second appeal by a landlord against a decree of a 
District Judge, who stated m his judgment that “ though the tenant ad- 
muted the execution of the muchalka, it was not shown that hedispensed 
with thepatta; no objection was taken in the memorandum of appeal 
that the muchalka, which contained a statement that no patta was neoea- 
8*ry had been neglected or misconstrued. The High Court ordered that 
the Judge be ^ked to take tbe postscript into hia consideration and sub- 
mit a revised finding. Narayana v. Muni, 10 M. 363= ll Ind. Jur. 329. 

(6) 5 a. 3, 4, 9--LandU}rd and tenant—Right to enforce acceptance of patta.—The 

renter of a zamiDdari, to whom tbe right to collect the kattubadi or auit- 
rent on mam lands and the road-cess payable to Government was delegated 
sued to compel the inamdars to accept pattas and execute mucbalkas toi 
the amounts due: Held, that tbe inamdars, not being cultivating 
tenants, were not bound, nnder Act VIII of 1865 (Madras), to accept a 
patta. Rama v. VENKATACHALAM, 8 M. 676=9 Ind. Jur. 460 ^“ 

(7J 5. 7— pa/fa,— When a Oolleotor in a suit brought under the provi¬ 
sions of the Rent Recovery Act has decided that a tenant is to accept a patta 
on certain terms, tbe landholder is not bound to tender such patta for acoent- 

ance beiote suing to enforce the terms thereof. COURT OP Wartih v 
DABMALTNGA, 0 M. 2 wuttj. ur wards v. 

(B) 5s. 7, 9-Dsma»d 0 / pa«a.-The Bent Recovery Act does not require that a 
te^nant deipanding a patta eh^l apply in writing to tbe landholder specifying 

eM. " STBINIViSA y. 
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Act VUl of i865 {Rent Recovery, Madrasi— {Continued). 

(9) S. l\—Implied con^raci.—Where a landlord, having fnc many years accepted 

rent at “dry” rates from a tenant for certain land, sued the tenant to 
enforce acceptance of a patta at “garden ” rates on the ground that the 
tenant had raised a crop with water taken from a well constructed by the 
tenant: Held, that there was an implied contract within the meaning 
of s. 11 of the Rent Recovery Act to accept rent at “dry” rates, and that 
plaintiff was, therefore, not entitled to enhanc** that rate of rent, the 
improvement having been effected at the expense of the tenant. KRISHNA 
V. VEXKATASAMI. 8 M. 164 

(10) 5. Xl-Wnier-cefis—Tenants — Cnltivation improved by water taken from 

landlord’s tank. —A landlord has a right to charge water-cess when his 
tenant cultivates a wet crop on dry land ora second wet crop on wet land 
by means of water taken from the landlord’s tank. THAYAMMAL v. 
MUTTIA, 10 M. 282 

UU S. 11, cfs. i, iii, iv— Imvrovements effected by tenant—Enhancement of 
rent — Sanction of Collector. —The sanction of the Collector required by 
the proviso to cl, iv. s. 11 of the Rent Recovery Act as a condition prece¬ 
dent to the enhancement of rent when the landlord has improved the land 
or has had to pay additional assessment to Government, is not requisite 
when, improvements having been made by the tenant, the landlord seeks 
to enhance the tent. Per Mutlusami Avyar, J. : The proviso to cl. iv of 
s. 11 of the Rent Recovery Act implies that when the tenant has improv¬ 
ed the land at his own expense the landlord is not entitled on that ground 
to enhance the rent. Semble. : cl. i of s. 11, which provides that all com 
tracts for rent, express or implied, shall be eoforced. cannot be so applied 
as to deprive a tenant of the heneQt of improvements made at his own ex¬ 
pense. Per Hutchins, J.: when imorovements have been made by the 
tenant, the proper rate of rent has to be determined with reference to the 
several provisions of s. 11. quite irrespective of the improvements. VEN- 
katagiri Raja v. Pitchana, 9 M- 27 

(12) S. IS—Who entitled to proceed under—Attachment held good as to part.—A, 

granted two villages in perpetuitv to B, under a deed, reserving a certain 
rent to himself which was to be recovered “ according to the Act ” if it fell 
into arrear. The rent remained unpaid for two years, and A obtained an 
attachment for the whole arrear under the Madras Rent Recoverv Act: 
Held, ID that A was entitled to proceed as landlord under th® Madras 
Rent Recovery Act. (2) that the attachment held good for such amount of 
rent as was recoverable under that Act. RAMACHANDRA v. NaBAYANA- 
SAMI, 10 M. 229 = 11 Ind. Jur. 331 

(13) 5. 33— Sale—Adjournment tor want of bidders to next day, invalid — Duty 

of officer conducting the sale. —A sale of land for arrears of rent under the 
provisions of the Rent Recovery Act having been advertised for a certain 
day. was, owing to the absence of bidders on that day, adjourned and held 
on the day following by the officer empowered to sell: Held, that the sale 
was invalid, PalanI v. SiVALINGA, 8 M. 6 
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(14) Ss. 35, 76—Civil Procedure Code, ss. 4, 622.—A sale ol the tenant’s interest 

in certain land having taken place under ss. 39 and 40 of the Rent Re¬ 
covery Act. the Deputy Collector refused to issue a sale certi6oate to the 
purchaser, on the ground that the sale had been irregularly conducted : 
Held that under a. 35 of the Rent Recovery Act, the purchaser was 
entitled to a sale certificate ; Held, further, that the High Court had no 
power to review the proceedings of the Deputy Collector under s. 622 of 
the Code of Civil Procedure. Velli PerIYA Mira v. MOIDIN PADSHA, 
9 M. 332 

(15) S. 38—Civil Procedure Code, ss. 276, 295—Sale of tenant's interest by land¬ 

lord pending attachment by Civil Court. —The interest of a tenant in cer¬ 
tain land having been attached by his creditor in execution of a decree for 
money, the landlord attached the same land for arrears of rent, brought 
into sale, and purchased it under the provisions of the Rent Recovery Act. 
The creditor subsequently purchased the interest of the tenant, which was 
sold in execution of his decree. In a suit by the landlord to have the sale 
to the creditor declared invalid, held, that the landlord's purchase was 
subject to the creditor’s attachment. SUBRAMANYA v. RAJARAM, 8 M. 
673 = 10 Ind. Jur. 60 ••• 
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Act VIII of 1865 (Rent Recovery, A1a</n8)^(CoMluded), 

(16) 8s. 39, 40, 78—Cjoi’Z Procedure Code. s. 11— Remedy of tenant aggrieved by 

notice of attachment. —A tenant having reneWed a ootioo ol attachment 
under e. 39 of the Rent Recovery Ant sued in a Diattieb Mansif’a Court to 

have the notice cancelled, no aoecific damage boins alleced : Held, that 
the suit did no:, lie. MAHOMED v. Lakshmipati, 10 M. 36 S 

(17) Ss. 39, 41, 43. 4i—Delivery of Vossession—Aimal—Limitation.—K obtain. 

ed a warrant ejecting B for arraars of rent under e. 41 of the Rent Re¬ 
covery Act. B appealed within fifteen days, bub A was put into possession 
on 13th May 1882. Be appeal came on for hearing and was dismissed 
on 30th Judo 1883. B instituted this suit to recover possession of land 
on 28th July 1898: Held, that B’s suit was not time barred under s. 44 
of the Rent Recovery Act. Padsha v. TiruvembalA, 9 M. 479 

(18) 8. 51 Presentation of plaint—Acceptance by Court of plaint sent by post.—K. 

sent a plaint by post to a Revenue officer, who was on tour and. in 
obedience to an order issued by such officer to pay batta within a certain 
date, presented himself and paid the amount demanded within thirty 
days from the date of the cause of action: Held that the suit was insti¬ 
tuted within the time prescribed by s. 51 of the Rent Recovery Act. 
SaNEARANABAYANA V. KUNJAPPA. 8 M. 411 

(19) Mulagenilease—Encumbered tenancy—Sale for arrears of rent. —A demised 

land to B on a mulageoi lease. B mortgaged his tenancy to C. The rent 
under the mulageni lease fell into arrears, and A obtained a decree against 
B for the amount :—Held, that arrears of rent are not a first charge on the 
tenant's holding, and accordingly that the landlord could not execute his 
decree by sale of the tenancy free from the mortgage created by the tenant. 
PADAKANNAYA V. NABASIMMA. 10 M. 266=11 Ind. Jur. 253 


Act / of 1866 {Cantoament, Madras). 

(1) Cantonment Rules, ck. IV. $. 16 —Failure to report small-pox not punishable.— 

Failure by a householder to report a case of small-por in his house, as 
directed by e. 16 of ch. IV of the Cantonment Act Rules, is not punish¬ 
able under Madras Act I of 1866. Queen-EmPBESS v. LALLA, 8 M. 
428= 1 Weir 708 

• « a 

(2) 8. 22-Qeneral Clauses Act, 1868, s. 5.—S. 5 of the General Clauses 

Act, 1868, does not authorize a Cantonment Magistrate to award rigor¬ 
ous imprisonment in default of payment of a fine imposed under Act I of 
1866 (Madras!. Queen-EMPRBSS v. GoUNDADU, 8 M- 350 

Act IV of 1866 IBnfranchised Inaras, Madras). 

(1) See Hereditary Village Office, 8 M. 249. 

(2) See Hindu law (Impartible Estates), lO M. i. 

Act III of 1871 (Towns Improvement, Madras). 

(1) 8s, 62, 169 —Profession tax—Non-payment of—Offence—Nature of — Prosecu^ 

lion — Limitation.—\ complaint having been laid (on the 26lb March 
18851, under s. 62 of Act HI of 1871 (Madrasi against 0 for having exer¬ 
cised bis profession for more than two months in the official year 1884-85 
in a municipality without paying the tax io respect thereof, the Magis¬ 
trate dismissed the complaint, on the ground that the prosecution was 
barred by s. 169 of the Act, inaemuch an five months had elapsed since 
the last payment in respect of the tax became due: Held, that the coin- 
plaiDt if laid within three months from the close of the official year, or, if 
0 ceased to exercise his profession before the close of the official' year, 
within three months from such date, was nob barred by s. 169 of the Act* 
OOCTACAMUND MUNICIPALITY v. O’SHAUQHNBSSY, 9 M. 38 

(2) Ss. 64, 72—To® on animals. License, Extent and limit of.—N having taken 

out a license under the provisions of the Towns’ Improvement Act, 1871, 
for a bullock, tbs bullock died and N bought another bullock, but did not 
take out a second license. N was convicted for keeping this bullock 
TOthout a license: Held (by Turner, C. J.. and Hutchins. J., Brandt, 
J., dissenting) that the conviction was right. MUNICIPAL COMMIS- 
BIONBEB op MANNABGUDI V. NALLAPA, 8 M. 327 

(9) 8i. 188, 139—Street—Enoroaehmenl—Possession ^Private property—OnuB 

prohandi.— H owned a house in the town of A, to which the Towns’ 
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Act III of 1871 (Towns Improvement, Madras)--(Concluded). 

Improvement Act, 1871, was exceeded in 1879. In 1882 the Munici¬ 
pal CommissioDer.H, ptolessiog to act under s. 139 of the said Act, 
removed a pial which projected beyond the main walls of H’s hoase and 
abutted ou a lane which was used by the puolic. H proved that the 
pial had existed for fifty years : Beld, thit the action of the 
Municipal Commis>ioners was illegal. HANUiI.\YYA v. ROUPELL, 

8 M. 64 = 9 Ind. Jur. 71 

(4) See ACT IV OF 1884 (DISTRICT MUNICIPALITIES, MADRAS), 9 M. 429. 

Act Vof 1878 (City of Madras, Munlcipah. 

Sa. 103, 105. Sch. A, Class I.—Although the tax levied ou professions under 
s j 03 of the City of Madras Municipal Act, 1878, is de.scnbed as a 
yearly tax, a half-yearly liability is incurred in respect thereof by the tax¬ 
payer. W having been assessetl under class I. sch. A of Act V of 1878 
Madras, to profession tax at the yearly rate of Rs. 150, paid a moiety 
thereof for the first naif of the year 1864 as provided in s. 105 of the 
said Act. When the tax for the second half-year became due. Madras Act 
1 o( i6b4 bad come into force and W was H-ae>sed for the second half of 
the year under class I of sch. A of that Act at Rs 125, being a moiety 
of the yearly tax on the !^anie class : Held, that the assessment was legal. 

WILSON V. President. Municipal Commission, madras, 8 m. 429 ... 

Act I of 1882 (Sait Laws Amendment, Madras). 

S, 26, cl.'6\ s. ‘I’l ie)—SaU imported jrom Foreign State, contraband. —S. 26 
of the Salt Laws Amendment Act (Madras Act I of 1882} makes it penal 
to import salt by any route uot legally sanctioned for that purpose, and 
also to posse:^s salt known to have been imported in oontraveotion of the 
Salt Laws, aoo s. 27 of the said Act authorizes, inter aha, the Gov- 
eruoc m Council to make rules for regulating the import of salt by land. 
No such rules having been passed in 1884, P was convicted 0 ! being in 
possession of salt known 10 have been manuiaciured iu, and imported 
from, the Native State of Pudukottai; Held, that the conviction was 
right. QUEEN E.MPBESS v. PODIATHAL, 8 M- 342 

Act V of 1882 (Forest, Madras), 

(1) Ss. 2 . 43 -Rules 10, 13. 23 -Logs permanently fastened to a building cease to 

be fimbi-r, —The accused were convicted of removing ' timber' vested in the 
Forest Department, and the convicting Magistrate ordered it to be confis¬ 
cated : Htld, that having been already permanently fastened to a 
building It bad ceased to be limber within the meaning of s. 2 of Forest 
Act, and the order for confiscation was illegal. Quben-EMPRESS v. 
Kethigadu, 9 M. 373 = 1 Weir 757 

(2) S. 10—Appealto the District Court—Court Fees Act, Sch. II, art. 11 (a), 

arf. 17, cl. vi.—An appeal to the Disitict Court from the rejection of a 
claim by a Forest Settlement officer under cl. ii of s. 10 of the Madras 
Forest Act, 1882, tails under art. 17, ol vi, and not under art. 11 (a) of 
BCh. II of the Court Fees Act, 1870. KAMARAJA v. SECRETARY OF 
State fob India, 8 M. 22 

(3) Sa. 14, 39— Indian Limitation Act—Act XV of 1877, ss. 5, 6—Period of 

Limitaixon- Fewer to excuse dtlny. —Delay in preferring an appeal under 
the Madras Forest Act beyond the period prescribed oy s. 14 of that Act, 
may be excused under s. 5 of the Indian Limitation Act, 1877. 
Reference under S. 39 op Forest act V of 1882, 10 M. 2i0 

Act / of 1884 (City of Madras, Municipal). 

5. 123—Taxonbuildtngs—Hospitalbuilt by Qovemynent—Stnndardof hypothetical 
renf." Under s. 123 of the City of Madras Municipal Act, the gross annual 
rent at which a building might reasonably be expected to let from month to 
month, or from year to year is, for the purpose of assessment to house-tax 
under the Act, to be deemed to be the annual value ol such building. The 
Lying-in lluspital at Madras, built and supported by Government, having 
been assessed by the President of the Municipality as on a rental of 
Rs. 1,000 a month, the Magistrates on appeal reduced the assessment, find¬ 
ing that Rs. 7, 920 would be a reasonable rent, having regard to the letting 
value of the buildings in the neighbourhood ; but, at the request of the 
Municipality, referred the following questions to the High Courti'— 
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Act / ot6t884 (Cityeof Madras, Municipaf)~{GQncluded\, 

Whether {&s contended bj Government) the property in queetion should 
be TOlued and assessed on the rent, which, on the property being offered 
in the open market without reserve, a person desirous of securing it would 

have to pay ; or whether (as contended by the Municipalitj) it sbould be 

valued and assessed on the highest reserve rent which an owner of the 
property offering it in the open market would reasonably demand and 
below whioh sum he would not be willing to Idti—Held, that the stan¬ 
dard value was what the hypothetical tenant requiring the building for 
use as a hospital would be willing to pay rather than rent a less suitable 
building and adapt it to hie reqairements at his owu expense, and that in 
this seose the contention of the Municipalitv was correct. SECRETARY 

OF State v. Madras Municipality, 10 M. 38 

Act IV of 1864 [Madras District Municipalities, Madras). 

( 1 ) 8. 103—Procedure to compel payment of tax—Distress.—Under s. 103 of Act 
IV of 1884 (Madras), a prosecution for default of payment of tax cannot 
be inrtituted unless the tax cannot be recovered by distress and sale of 
moveable property of the defaulter as provided iu that section. OUEEN- 
EMPRESS V. O’SHAUGHNESSY, 9 M. 429 

(2, Ss. 191, 192, 193, 198 Butchers,' licenses —Private market, meaning of — 
A Municipal Council, under the Madras District Municipalities Act, 
refused to give licenses to certain persona keeping butchers’ shops not 
used as slaughter-houses, except on the condition that they should 
remove to a fixed market that butchera’ shops are not “private 

markets” within the meaning of the Act. and that the action of the 
Municipal Council was ultra vires. QUEEN-Empress v. Baodur 
Bhai, 10 M. 21t>=l Weir 741 

# 4 ft 

Act / of f88S [Madras Amending Act), 

See Act XXIV OF 1859 (POLICE, MADRAS), S M. 167. 

Adverse Possession. 

( 1 ) Denial by a mortgagee in possession of the mortgagor’ll right to redrem is 

not sufficient to convert such possession into adverse possession. MUSSAD 
v. THE COLLECTOR OF Malabar, lOM. 189 

(2) LimitaHon Act, sch. II, art. 12- SaU of land in execution of decree—Suit by 

thxrd party to recover —Burden of proof.—In » suit to re«ieem certain 
land demised on kanam in 1850 by A lo the predecessor of B, C. who was 
in potsession of the land, was made a defeudant, A proved bis title to 
the land and possession up to 1850. 0 pleaded title to the land and 
denied ib«tB bad ever bien in possession. Both pleas were found to be 
false. It was found, however, that C bad been in possestion from 1869 
to 1885, aud that in 1876 the laud had bem sold in execution of a decree 
against C (to which A was not a party) and purchased by D, who re-sold 
to C in 1879. The Lower Court held that C’s possession must be taken 
to have been derived from B, till the contrary was proved; but that the 
suit was barred by art. 12 of sch. II of the Indian Limitation Act, 1877, 
because it bad not been brought within one year from the date of the 
eale in 1876 :—Beld, that the suit was not barred by limitatioh, and that 
the burden of proving that his possession was not derived from B lav UDon 
0. Nilaeandan V. Thandamma, 9 M. 460 

(3) Ses FOREST LAND, 9 M. 285. 

(4) bt e Limitation act ixv of 1877). 9 M. 482. 

Advocate. 

See STAMP Act (I OF 1879), 8 M. 14. 

Agreement, 

Bee STAMP ACT (I OF 1879), 10 M. 37. 

AHyaeaotaaa Law. 

(1) Partition—Evidence—Admissibility as to pedigree in a document that has 
wen tel aside bp the Court.—la a suit for division of the property of an 
•Jtjuol divided branch of the family of the parties who were governed by 
the AliyasaDtana lew, a written agreement which had been set aside bv 
we Oonrt as sgaioat the defendants was offered in evidence by the 
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AHyasantana Law— {Concluded), 

pliintifi to prove that the parties were of equal grade of relatiooship, in 
which case it was admit,ted that partition was enforceable.—'Held, that 
the written agreement was admissible as evidence of pedigree aod that the 
plaioMfi was entitled to ih« decree sought for. TlMMA v. DARAMMA, 10 
M. 362 

(2) Yajaman—Family compact.—The question, whether, according to the 
Alijasantana u^ago obtaining in South Canara. the senior member, male 
or female, or only the senior fernale, is the de. jure yajaman (manager) of the 
family is not concluded by authority and oanoot be determined without 
evidenco of usage. By a family compact (between all the members of an 
Aliyasantana family) in settlement of disputes in the family, it was 
agreed that the senior male for his life should enjoy the possession of the 
family land and protect the females:— Held, that the senior female, 
assuming that she was de jure yajaman, could not arbitrarily revoke this 
arrangement. DEVU v. DEYI, 8 M. 353 

Amendment. 

See Civil Procedure Code (XIV op 1882), lO M. 152. 

Appeal. 

See Civil Procedure Code (act XIV op 1882), 8 M. 300; 8 M. 373; 8 M. 473. 
Appealable Order. 

See Civil procedure Code (act XIV op 1882), lO M. 179. 

Application. 

See Limitation act (XV of 1877), 8 M. 207. 

Army Act of 1881 (44 and 45 V/c., c. 58). 

(1) 6’s. 144, 151—Ciuif Procedure Code. s. 469— Jurisdiction of Small Cause 

Courts over soldiers .—A sued a soldier to recover a debt not amounting to 
,£90 ;— field, that the suit was cognizable by a Court of Small Causes. 

Semble. —The Commanding Officer of the defendant is bound to cause the 
summons of the Small Cause Court to be served on him. MAHOMED 
SaiB V. AGGAS, 10 M. 319 — 976 

(2) S. 145—S. 145 of the Array Act, 1931, is not applicable to soldiers of Her 

Majesty’s Indian forces. NATHUD BI v. JAFAB HUSAIN, B M. 365= 1 
Weir 667 ... 251 

(3) S. 151 (3)—Ciyif Procedure Code, s- 266, eip. (b)—Debtor subject to military 

law—Attachment of moiety of salary under Rs. 20 per mensem. —S. 151 
of the Army Act. 1881, not being affected by the provisions of s. 266 of 
the Code of Civil Procedure, the attach meat by a Civil Court of a moiety 
of the monthly salary of a debtor subject to military law, not exceeding 
Rs 20 is legal. ViRARAGAVA v. R.UIUDU. 9 M. 170 

(41 S, 156—Under the Army Act. 1881 (44 and 45 Viet., (c.) 58), s. 156, any person 
who takes in pawn a military decoration from a soldier is liable to 
punishment '. — Held, that this section of the Army Act, 1891, is appli¬ 
cable to a person who takes a medal in piwn from a sepoy in India. 

Queen-empress v, naratanasami, lO M, 108 = i Weir 668 ... 825 

/Issessors. 

See Criminal Procedure Code (X op 1832), 9 M. 42. 

Attachment, 

Sed Civil Procedure Code (act XIV of 1882), lO M. 169 ; 10 M. 194. 

Attempt, 

See Penal Code (XLV of i860), 8 M. 5. 

Audi Alteram Partem. 

See CLUB, 9M. 319. 

A ward. 

See Civil procedure code (xiv op 1882), 9 M. 475 . 

Barrister. 

See Stamp Act (I of 1879), 9 M. 140. 
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Bench of Magistrates, 

Bee CRIMINAL PROOEDURE CODE (X OF 1882), 9 M. 36. 

Boat Rules. 

In Madras Ports—Refusal to carri^ cargo without reasonable excuse.—By the 
BoatRuleaof a certaiu port it wah provided, (l) that all licensed boats 
must carry such number of passengers and quantity of goods as should be 
expressed in the lioense ; and (2) that the owner of a licensed boat who 
should refuse to let bis boat on hire without assigning reasonable «nd 
satisfactory grounds for such refusal should be liable to a penalty 
that a relusal by a person in charge of a licensed boat to receive goods on 
board unless a tallyman was sent with them, on the ground that be could 
not count, was not a reasouabJeand satisfactory cause. Queen*Empress 
V. KamanDU, 10 M. 121 

' • • • 

Bond. 

See Stamp act (I OP 1879), 8 M. 87; 10 M. 158. 

Cantonment Act Rules. 

Ch. IV, 8- 16.—See ACT I OF 1866 (MADRAS CANTONMENT), 8 M. 428. 

Cause of Action. 

(1) Suit by debtor to compel creditor to accept money due.—k bond having 

been executed whereby it was stipulated that a debt should be p^id by ins¬ 
talments subject to the condition that if any one instalment were not paid 
within a certain time after it became due, the whole amount remaining 
due should become payable at otce, the creditor evaded the debtor’s at¬ 
tempts to pay the instalments as they became due, and the debtor brought 
a suit to compel the creditor to accept an instilment due :— Beld, teat 
such a suit would not lie. Kristaya v. KasipatI, 9 M. 55«JO lud. 
Jur. 25 

« f # 

(2) Suit for damages caused by false statement of witness in a suit. —No ac¬ 

tion will lie against a witness for making a false statcmenc m the coarse 
of a judicial proceeding. CHIDAMBara v. Thirumani, 10 M. 87 

(3) Bee CIVIL PROCEDURE CODE (ACT VIII OP 1859j, 8 M. 620. 

(4) See CIVIL PROCEDURE CODE (ACT XIV OP 1882), 8 M. 147 • 9 M 

279. 

(5) See Jurisdiction, 9 M. 39. 

Christianity. 

See Hindu Law (Marriagej, 8 M. 169. 

Civil Procedure Code (Act VIII of I8S9). 

(1) S. 1—Separate causes of ac/ton.-Section 7 of Act VIII of 1859 required that 

every suit should include the whole of the claim arising out of the cause 
of action, meaning the whole of the claim arising out of the cause of 
action upon which the suit was brought, not that every suit should include 
every cause of action, or every claim, which the plaintifl had against the 
defendant. Accordingl), where a plain ti0 had sued to obtain his share of 
an estate in land, in consequence of having been wrongfully dispossessed 
by the defendant, whom he afterwards in the present suit sued for his 
share of personal property, being entitled to both under a will, it was held 
that the subsequent suit was not barred by reason of the non-claim in the 
prior one. The claim in respect of the personality bad not arisen out of 
the cause of action which existed in consequence of the wrongful dispos¬ 
session ; the case was not like one of the conversion of several things ; and 
the causes of action were distinct. Pittapur Raja v. SURIYA Rau 
8 M. 620 (P.C.) = 12 I. A, 116=9 Ind. Jar. 274=4 Sat P.O.J. 638 

(2) 8. 148-Re8 judicata—Pmiotts suit by next friend dismissed for default 

—Evidence of fraud ot next friend—Limitation—Contract by a minor— 
RaUfkation cy acquiescence.—A sued in 1885 to recover certain estates 
from B, alleging claim under his adoption which took place in 1865. A 
suit to recover the same estates bad been filed on behalf of A by his next 
friend and had been dismissed for default in 1872, In 1875 A, being 
still a minor, relinquished his claim to the estates for Rs, 12,000 under 
exhibit B. ; but now alleged that be thought he was relinquishing it only 
in favour of the defendant’s predeoessor io title who died in 1883, having 
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CIviJ Procedure Code {Act VIII of IS59} — {Conclvded). Page 

be?n in pos<4e!j^ioD of the estate!) since 1867. The plaintiS attained bis 
majority in 1878 that the claim was res judicafa, the plaintiff 

having failed r.n prove fraud on the part of his next friend : that whether 
the cause of action arose in 1865 or 1867, it was equally barred from 1879: 
that assuming the plaintiQ wis a minor of 15 years of age at the date of 
the deed of relinquishment, it h not likely he would not have understood 
its effect, or that he failei to ascertain it when be attained his majority in 
1878. cur.—The plea of rc« ;uiicafa ordinarily presupooses an adjudi¬ 
cation on the merits; but s. 148 of the Code of Civil Procedure (4ct VIII) 
of 1859 contains a-statutory direction that in case the plaintiff neglects to 
produce evidence and to prove bis claim a^ he is bound to do, the Court 
do proceed to decide the suit on such material as is actually before it. and 
that the decision sc pronounced shall have the force of a decree on the 
meriis, notwithstanding the default on the part of the plaintiff. VEN- 
CATACHALAM v. MAHALAKSHilAMilA, 10 M. 972 ... 943 

(3) S. 246—Litnifafion Act, 1811—Estoppel.—An order passed under s. 246 
of the Code of Civil Procedure, 1859, rejecting a claim after investi¬ 
gation, will, if not contested bv suit by the claimant, estop him after¬ 
wards from pleading adverse possession at the date of the order in a suit 
brought to eject him bv the decree-holder. VEDAYUTHAN v. LAESMANA, 

8 M. 506 ■ ... 346 

<4) S. Execution of decree aqainst a member of an undivided family by sale 
of his personal interest in the family estate, which was an impartible earnin' 
dari ; such interest, by reason of his death before the sale, consisting only of 
the rents and profits then uncollected.—On a sale of the right, title, and 
interest in an impartible zamindari in execution of decrees against the 
zsmindar, the bead of an undivided family, the question was whether 
(a) only his own personal interest, or (6) the whole title to the zamindari, 
including the interest of a son and successor, passed to the purchaser. 

The proclamation of sale purported to relate to {a) only ; and between the 
dates of proclamation and the auction-sale the zamindar died. On the 
argument that, this having given rise to an ambiguity, the Court must 
be understood to have sold all that it could sell, and that under the oir- 
cumstances it could sell, and was bound to sell (6) because, the debts, 
the subject of the decrees under execution, not having been incurred by 
the late zamindar for any immoral purpose, the entire zamindari formed 
assets for their payment in the bands of bis son: Held, that the question 
of what the Court could, or should, have sold had not arisen. All that 
required decision was what the Court had sold. If (a) only was put up for 
sale, than that interest only could have been purchased. Two Courts 
having concurred in finding that (a) only was sold, in which also their 
Lordships asreed, only that interest passed to the purchaser. PiTTACHI 
V. CHINNATAMBIAR, 10 M. 241 (P.C.) = 14 I. A. 84 = 11 Ind. Jur. 272 = 5 
Sar. P.C.J. 38 ... 931 

(5) S. 269—Limitation — Suit brought after one year—Civil Procedure Code, 

1877, s 335—Limifafion Act. 1877, sch. II, arts, 11, 13.—An order having 
been passed on the 10th August 1877 under s. 269 of the Code of Civil 
Procedure. 1859, caucolling delivery of possession of land brought to sale 
and purchased by a decree-holder, no suit was brought by the decree- 
holder to establish his rights to the laud until 1883: Held, that the 
repeal of s. 269 of Che said Code on 1st October 1877 did not deprive the 
order of the 10th August 1877 of the effect it possessed when passed, 
and therefore that the suit was barred by limitation. VENKATAOHALA 
V. APPATHORAI, 8 M. 134 ... 94 

Civil Procedure Code {Act X of 1877). 

(1) 8. 13—Res-judicata— Estoppel—Privity in estate —Cosfs of inserting irrelevant 
matter tn the printed record.—A competent Court having decided upon an 
issue directly raised in a suit brought by a person alleging himself to have 
been adopted, that this adoption had noc taken place, it was held that the 
present suit was barred under Act X of 1877, s. 13, as res fudicata, 
having been brought by the sou of the defendant in the former suit, claim¬ 
ing through his father, to establish the same adoption ; and that the 
section applied, although the suits related to different properties. The 
establishment of the adoption alleged in the first suit would have obliged 
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the lather of the present plaiotiS to share with the adopted 000 his anoes* 
tral estate. That adoption having been negatived, the son. in this suit, 
ought to be estopped from making title on the ground that the adoption 
bad placed the person, from whom be claimed to inherit, in the relation 
of father’s brother to him. Where irrelevant matter had been introduced 
into the record, the Registrar was direoted to tax the costa as if the record 
had not contained what he might consider to have been inserted unoeoes- 
sarily. PiTTAPUR RAJA v. BdCHI 8 ITATYA. 8 M. 219 IP.C.) = 12 1. A. 
16«4 Sar. P.C.J. 598 = 9 Ind. Jur. 121 

(2) Ss. 44,146, 147. 539—Stti/s in respect of religious and charitable trusts .— 
Joinder of claim for moveable and immoveable properly -"Form of decree 
not indicated in the plaint but indtcated bi/ /he issues ^Limitation 
del, 1877— Act XV of 1877. s. 10—Act V of 1843—Spififwai slavery 
of a pupil to his Gurtt.—This was a suit brought in 1881 with no 
written consent of the Advocate-General by the hoad of an Adhinam 
for declarations that a Mutt was subject to his control : that he was 
entitled to appoint a manager: that the present bead of the Mutt 
was not duly appointed and bis nomination by bis predecessor was 
invalid; and for delivery of possession of the moveable and immoveable pro¬ 
perties of tbe Mutt to a nominee of the plaintiff. The claim extended also 
to religious establishments at Benares and elsewhere connected with tbe 
Mutt. The Mutt was founded by a member of the Adhinam. Many 
previous beads of the Mutt had agreed to be " slaves ” of tbe bead of the 
Adhinam, but for over 60 years the head of the Adhinam bad exercised no 
management over tbe endowments belonging to the Mutt; and in a suit 
(compromised) of the year 1854 the present pretensions of the head of the 
Adhinam had been denied in fofo. The defendant had succeeded in 1880 to 
tbe management of the Mutt under the will of his predecessor, dated the 
same year, and was not a disciple of the Adhinam :— ffeld, (1) that tbe Mutt 
is afQliated to the Adhinam. but tbe bead of the Adhinam is not entitled to 
appoint to tbe office of bead of tbe Mutt and is not entitled to an order for 
delivery of the property of tbe Mutt to himself or to bis appointee ; (2) that 
on tbe evidence as to the usage in the establishments in question, the head 
of the Mutt is entitled to appoint bis successor, but bis election is limited to 
members of she Adbinam; and the head of the Adhinam is entitled to enforce 
this rule though be is bound to invest a disoiple properly nominated by tbe 
head of tbe Mutt; (3) that the defendant not being disoiple of the Adhi¬ 
nam, bis appointment is invalid and the bead of the Adhinam is entitled 
to see that a competent member of the Adhinam was appointed in hia 
stead ; (4) that the plaintiff is entitled (o declarations based on the two last 
mentioned findings since they were comprised in the issues framed under 
6 s. 146 and 147 of tbe Code of Civil Procedure, although tbe appropriate 
form in which tbe decree should be passed was not indicated with precision 
in the plaint itself ; (5) that tbe suit was barred by limitation in respect 
of tbe personal claim to manage the endowments as to which no claim had 
been put forward for 60 years ; (61 that the suit was not barred by limita¬ 
tion in respect of the claim to eet aside the appointment of tbe defendant 
(wbo entered into possession in 1830 under a will, dated in the same year), 
nr to see that a competent Dbarmapuram man be appointed, in spite of 
the total denial of the claims of tbe head of the Adhinam in 1854 ; (7) that 
the consent of tbe Advocate-General to tbe suit is not required ; the suit 
having been instituted under the Civ. Pro. Code of 1877 and tbe cause of 
action not being an alleged breach of trust ; ( 6 ) that there is nothing irre¬ 
gular in seeking to recover moveable and immoveable property in the same 
suit if the cause of action is the same in raspect of both; (9) that tbe 
agreement of the bead of the Mutt to become the"Blav 6 ”of his guru 
could have no legal operation since 1643, and that the adverse possession 
of the defendant from that year is fatal to anv claim of tbe plaintiff under 
such agreement. GiTANA SAMBANTHA PANDABA SANNADHI v. 
KaKDASAMI TAMBIBAN. 10 M. 376 

Civil Procedure Code {Act XIV of 1882), 

(1) Be. 4, 622.—Bee ACT VIII OP 1865 (RENT RECOVERY, MADBAS), 9 M. 832. 

(8) 8»' 6, 360. Ch. XX.—Small Cause Court—Mufassal Insolvency jurisdiction ,— 
Under 8. 360 of tbe Code of Civil Procedure, tbe local Government can¬ 
not invest a Mufassal Small Cause Court with the iosolvenoy jurisdiotion 
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conferced oa District Courts by Cb. XX of the said Code, inasmuch as. by 
reason of 5, Cb. XX does not exieod to such Courts of Small Causes. 

Sethu V. Venkatarama, 9 M. 112 ... 475 

(3) S. 11.—See ACT VIII OF 1865 (RENT RECOVERY, MADRAS), 10 M. 369. 

(Ij Ss. 11, 15—Suit for Mmor -Jurisdiction.—See JURISDICTION, 9 M. 31. 

(5) S- 13—Hmciu Lao!—R?s judicata— Representation of estate by Hi^idu widow 

—Decree in favor of widow—-Sait by reversioner—Admission by widow sub¬ 
sequent to decree, not binding on reversioner —Id 1877, S claiming to be 
the adopted son f H. sued A, tbe widow of M. to recover his estate. A 
denied the adop'ion S. (ailing to adduce any evidence, tbe suit wjs dis¬ 
missed under S. 158 of the Code of Civil Procedure, 1877. In 1882 by an 
agreement made betwceu A aud S, A acknowledge! the title of S as adopted 
son of M. A having died, a suit was brought against S by a reversioner of 
M to recover the estate of M : Held, that S was estopped by tbe decree 
in tbe former suit from setting up bis claim as adopted son against the 
plaintifi, and that the suosequont agreement betw-iuo A and S did not 
aSect plaioCifl’s regho. ARUNACHALA v. PANCHANaDAM, 8 M. 348 ... 239 

(6) S. 13,—See RES JUDICATA. 8 M. 83. 

(7) S. 13—Explanation 5.—In 1881 A sued B. C. and others for dameges for the 

loi-s of his crops by the diversion of a waier-cbaunol by tbe defendants, 

A claimed a right common to himself and other raiyats of bis village to 
use tbe water during the day time under an arrangement, by which £, C, 
and the ether defendants in tbe suit were entitled to use the wa^er during 
the night time. In 1882 A and four other raiyats, not parties to the former 
suit, (•ued B, C, and thirteen others, not parties to the former suit, for a 
decree decUring that the plaintiSs were entitled to the exclusive use of 
the water iu the channel by day. The Lower Courts held that the suit 
was barred by S. 13 of tbo Code of Civil Procedure: //eld, that as 
between tbe plaintiffs other than A and the defendants, and as between 
A and the defoudauts other than B and 0, the suit was not barred by 
6 . 13 of the Code of Civil Procedure. THANaKOTI v. Muniappa, 8 M. 

496 ... 339- 

(8) S. 13, Expl. 5, s. 30.—See MALABAR LAW—KARNAVAN, 10 M. 79 

(9) S. ^6—Misjoinder —Amendment of plaint—Specific Relief Act.s.42-D€clara- 

forp sutf.—Suit by six plaintiffs praying fora deulsration that certain 
proceedings of a District Temple Committee removing them from office as 
trustees of a temple were ilLgal. Defendants pletded that tbe suit would 
not lie because of misjoinder and also because further relief might have 
been sought;—/Jefd that, under S. 20 of the Code of Civil Procedure, 
the plaintiffs could not sue jointly and that the plaint should be returned 
for amendment, one of the plaintiffs to be allowed to uss it as his own : 

Held, also, that unless there had been an actual ouster from office, a 
declaratory suit would lie, RAMANUJA v. Devanayaka, 8 M. 361 = 9 
Ind. Jur. 264 ... 248- 

(10) S. 30—Malabar Law—Joinder of parties. —Res judicata.— Cancellation of 

deeds—Declaratory suit—Withdrawal of part of claim.—A and B, junior 
members of a Malabar tarwad, sued to cancel certain mortgages executed 
by their karnavao aud senior anandravan, on the ground that the secured 
debt was not binding on the tarwad, and to appoint A to the office of 
karnavan. The last part of the prayer was withdrawn. The mortgages 
were executed to secure a decree-debt, the decree having bean passe! 
ex parte against tbe late karnavan of the tarward. No fraud was alleged, 
but ibe Lower Courts found that the karnavan had been guilty of fraud 
in allowing the decree to be passed ex parte. The plaintiffs bad not 
been parties to the decree, and the other junior members of the tarwad 
who had been joined were exempted fromliability : Held, that the nature 
of the debt was not res judicata, aud that the plaintiffs were entitled to a 
declaration that the mortgages in question were invalid as against them: 

Held further per cur.—All tbe members of tbe plaintiffs’ tarwad should 
have been joined actually or constructively ; but {Kernan, J., dissenting) 
tbe objection as to non-joinder is not essential, but merely formal, and 
weight should not be attached to it when it is first taken on second 
appeal. MOIDIN KUTTI v. KRISHNAK, 10 M. 322 ... 979 
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(11) S. 30—Suii for obstruction of highway—Special damageB.-^The rule of 

EuplUh Law that no action can be mainttineii by ooe person against 
another for obstcuotioa to a highway without proof of special damage 
should be enforced in Bricish India as a rule of “equity and good cons¬ 
cience. ” S- 30 of the Code of Civil Procedure was not intended to 
allow individuals to sue on behalf of the general public but to enable 
some of a class having special interest to represent the rest of the class. 
ADAMSON V. ARUMUGAM, 9 M. 463 = 10 lad. Jut. 374 

(12) S. 32. See REGULATION (X OP 1831), 10 M. 44. 

(13) Ss. 32, Death nf respondent in appeal^Rival claims to represent 

deceased.— Although a Court is bound by s. 368 of the Code of Civil 
Procedure to place on the record the name of the person alleged by the 
appellant to be the legsl representative of a deceased respondent, never¬ 
theless, where a person, other than the person alleged by the appellant to 
be such representative, claims, on good prima facie grounds, to be the 
representative of the deceased respondent, and the interests of the person 
entitled to the e.state of the deceased may be prejudiced, the Court should, 
under s. 32 of the Code of Civil Procedure, proceed to make such 
claimant also a party to the appeal. ATHI.APPA v. AYANNA, 8 M. 300 ... 

(14) 5. 43.—Upon a settlement of accounts between plaintiff and defendants, 

Rs. 3 980'6-9 w^s found due by the defendants, who agreed to pay the 
same. They gave to plaintifi an order on their agents to pay Rs. 2,500 
from the profits of certain land, and promised to pay the balance within 
a month. Plaintifi filed two suits, one for Rs. 2.500 and the other for the 
balance of the debt. Defendants pleaded that both suits should be dis- 
missei. as brought in contravention of the requirements of s. 43 of the 
Code of Civil Procedure. The Lower Courts held that there were two 
distinct causes of action, and decreed both claims : on second 

appeal, that plaintifi had only one cause of action, and that the decree in 
one of the suits must be reversed. APPASAMI v. RamaSAMI, 9 M. 279= 
lOInd. Jur. 219 

(15) S. 43 —Cause of actionSplitting a claim—Separate suits for rent due for 

successive years,—Petitioners filed two suits in a Small Cause Court on the, 
same day to recover rent due for two successive years under the same 
lease. The sum of the two claims exceeded the pecuniary limit of the 
Court’s jurisdiction. The suit for the rent of the first yeir was dismiss¬ 
ed under s. 43 of the Code of Civil Procedure, on the ground that 

the claim ought to have been included in the suit for the second year’s 
rent: Held that, as the petitioners had no intention of abandoning 
either claim, the proper course was to allow them to withdraw both suits 
and file a fresh suit in a competent Court. ALAJU v. ABDOOLA, S M. 

147 

(16) S. 43 —Declaration of title to continue to enjoy separate possession of land — 

Suit for partition.— plaiotifis having obtained a declaration of title 
to continue to enjoy separate possession of certain lands sued the former 
defendants again for partition of the same lands that the suit 

was unnecessary and should be dismissed. Per cur, —The claim and the 
remedy mentioned in s. 43 of the Code of Civil Procedure have reference • 
to the cause of action litigated in the previous suit. ANDI v, THATHA, 

10 M.347 

(17) S 43—Lis pendens.— being mortgagee in possession of five-eighths of a 

pangu (share) of certain land—security for a debt of Rs. 400—hypothe¬ 
cated his tights to M in 1876. In 1878 K bought two-eigbths of the said 
five-eighths from the mortgagor. In 1879. K sued N claiming possession 
of his two-eighths on payment of Rs. 400 and obtained a decree and posses¬ 
sion thereof. Ponding this suit, N assigned his mortgage to M. M was 
aware of the suit, and K was aware of the assignment when he piid 
Rs. 400 into Court for N. In 1883. K bought the remaining three-eighths 
from the mortgagor and sued N and M to recover possession thereof. M 
pleaded that the suit was barred by s. 43 of the Code of Civil Procedure, 
ioaamuch as K might have recovered the five eighths in the suit against N: 
—Held, that this plea was bad. M also pleaded that he had a valid 
mortgage over three-eighths .-Held, by Muttusami Ayyar, J, that, if the 
ftui^ment of the mortgage by N to SI was a real transaction, this plea 
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was good. Per Muttusami Ayyar, J.—The doctrine of li$ pendens ca,n 
only be relied oa as a protection of the plaintifi’s right to property 
actually sought to be recovered in the suit. BrahaNNAYAKI v. KRISHNA. 
9 92 

(18) Ss. 43. SlH^Merger of securities.— On the 5th September 1874, R, a Hindu, 

and his sons borrowed Rs. 5.000 from V and mortgaged to him certain 
land, items 1. 2 and 3- On the 7th September 1874, V borrowed Rs. 5 000 
from R N and mortgaged bis rights in items 1 and 2 and land of’ his 
own to R N. In 1877 R N bought at a sale in execution of a decree 
against R the share of R. in the said items 1 and 2 subject to the 
mortgage created by R on Sth September 1874 and to another mort¬ 
gage created by R on lUh January 1875. In 1890, R N sued V 
and the sons of R for arrears of interest due under his mortgage bond. 
This suit was withdrawn with liberty to bring a fresh suit for the principal 
and interest due under the bond. In 1885. R.N sued the sons of R and 
V to recover principal and interest due under his mortgage bond. V plead¬ 
ed that, as R N had bought R’s share in items 1 and 2, subject to the 
mortgages created by him, R N*s rights as mortgagee were merged in his 
rights as purchaser. R’s sons pleaded, inter alia, that the suit was barred by 
the provisions of ss. 43 and 373 of the Code of Civil Procedure :—Eeld 
that the claim of R N was neither merged nor barred. VENKATA v' 
RaNGA, lOM. 160 

(19) S. i5—Hindu Law^Suit for partition—Alienees made parties to suit— 

C)rt?ispro5o«di.—Where a suit was brought by Hindu for partition of family 
property against his father, brothers, and fiReea others go whom, it was 
alleged, the father had improperly alienated numerous parcels of the said 
property at different time«> that the better course was for the 

Court to have ordered, under s. 45 of the Code of Civil Procedure, sepa¬ 
rate trials to be held in respect of each alienation. In a suit brought by 
a Hindu to contest an alienation of family property made by his father, 
the onus of proving that the alienation is binding on the son lies upon 
those who claim the benefit of the alienation. SUBRAUANYA v Sada- 
SIVA, 8 M. 75 

(20) S.^l-Pla.intpreseniedinawrQngCourL-lxi9.\\ oases where no option as 

to the selection of the Court is allowed by law to the plaintiff, a plaint pre¬ 
sented in a wrong Court must be returned for presentation in the proper 
Court. MUTTIRULANDI v. KoTTAYAN, 10 M. 2ll ^ ... 

( 21 ) S.bT-SuitnUdinwrongCourt—Return of plaint.—Io& suit QUd in a Dis¬ 

trict Munsif’s Court to recover certain laud, the defendants alleged that 
the value of the Innd was understated by the plamr.iS and exceeded bv far 

the pecuniary limit of the Court’s jurisdiction. Upon enquiry the Mun- 

sif found this allegation to be true and directed the plaint to be returned 
to the plaintifi for presentation in a superior Court. The plaint haviog 
been presented iQ the Subordinate Court, the Subordinate Judge, on the 
authority of Jngjivan Javerdhas Seth v. Magdum Ali (7 B. 487> dismiss- 

KAND™! KONDA, 8 m‘62 ™ 

(22) Ss. 59. 63, 138, I39~,4ppeaf —of documents admitted by Lower 

u ‘he District Muosif to 

be filed by the pUiutifi during the trial of a suit, the District Judge on 

appeal held that he was bound to strike them off the file on the ground 

hat they were not filed with the plaint nor entered in any list annexed 

to the plaint, and because the Munsif bad not recorded any reason for 

admitting them .— ffeW. that, as the documents had been admitted in 

evidence bv the Lower Court, the Appellate Court was bound to consider 
them. MinakSHI v. Velu, 8 M. 373 ^uubiuec 

(23) Ss.98. ^Q~Decree passed in a restored suit pending appeal against order of 

restoratxon -\ suit was filed in a Munsif’s Court, but neither party 
appeared for the hearing, and the suit was dismissed. The Munsif subse 

restoring the suit and eventually decreed 
nic defendant m tbe meanwhile appealed to the 

District Court against the order of restoration, and after the date of the 

Tr/n?ainHff allowing the defendant’s appeal. 

The plaintiff appealed to tbe High Court and the order of the District 
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Ooutt WAS reversed and the order of restoration upheld '.—Held, that the 
Munsif’s decree was not passed without jurisdiction. ALWAB v. Sesham- 
MAL. 10 M. 290 ... 966 

(24) ^1.96,99,157)158,—A District Miinsif struck a oase off the file of hia 

Court on neither party appearing. Subsequently on an application by 
the plaintifis the oase was restored. The order of restoration was reversed 
by the District Judge:—(1) that the order to strike ofi the case was 
illegal \ (3) that assuming that the case was dismissed, no appeal lay to the 
District Judge whose order was accordingly made without jurisdiction. 

ALWAR V. SESHAMUAL, 10 M. 270 ... 941 

(25) Si- 100, 101, \08, 5i0—Appeal /rout ex parte decree.—A defendant against 

whom a decree has been passed ex parte, and who has not adopted the pro¬ 
cedure provided by s. 108 of the Code of Civil Procedure, can appeal from 
such decree under the general provisions of s. 540. Karuppan v. AYYA- 
THORAI, 9M. 445 ... 705 

(26) Ss. 130, 387, 59l, 622— Interlocutory orders nof subject to reuision.—Under 

s. 622 of the Code of Civil Procedure, interlocutory orders passed under 
8 . 387 refusing applications for the issue of a commission to examine wit¬ 
nesses, or, under s. 130, directing the production of documents, cannot be 
revised. NiZAU OP HYDERABAD, In re, 9 M. 256 ... 575 

(27) 3. 206— Jurisdiction of Court to amend its decree after appeal, —Under s. 206 

of tbe Code of Civil Procedure a Court has power to amend its decree by 
bringing it into conformity with the judgment after tbe said decree has 
been confirmed on appeal. SUNDABA v. SUBBANNA, 9 &I. 354 ... 642 

(28) 8s> 200, 622— Error of Law — Application to bring decree into conformity 

with judgment—Limitation Act not appficabfe.—Applications to tbe Court 
under s. 206 of the Code of Civil Procedure are not governed by tbe Limi¬ 
tation Act. A Small Cause Court rejected an application made under 
. s. 206 of tbe Code of Civil Procedure to bring a decree into conformity 
with the judgment, on tbe ground that a former application had been 
dismissed for default and the petitioner was bound to apply within one 
month from tbe date of dismissal and was now too late. On an 
application to the High Court under s. 622 of the Code to set aside 
this order :—Held, that the High Court could not interfere. JIVRAJI v. 

Pbagji, 10 M. 51 ... 786 

(29) S. 223—See Aot XI of 1865 (SMALL CAUSE COURT), 8 M. 8. 

(30) St 230— Lmilation—Twelve years rule—'* Law in force" prior to that Code— 

Includes Act X of 1877 —In s. 230 of the Code of Civil Procedure, 1882, 
the words “ Law in force” include the Civil Procedure Code, 1877, as well 
as the Limitation Act then the force ; Held, therefore, where an appli¬ 
cation for execution of a decree of 1872 had been made and granted in 
January 1882 and under s. 230 of the Code of Civil Procedure 1877, further 
execution became barred, before tbe date on which Civil Procedure Code, 

1682. came into force, that no application within three years from such 
date could be granted under s. 230 of that Code. KOLLU SHETTATI v. 
ManjAYA, 9 M. 464 ... 711 

(31) 8. 232— Purchase of decree by creditor of one of several judgment-debtors — 

Probability of decree being executed against another judgment-debtor no 
ground lor refusing execution to purchaser.—h. decree for damages and 
costs having been obtained against F and C, A, to whom P was indebted 
and was about to assign property as security, in order to prevent P being 
adjudicated an insolvent, and with a view to execute the decree against 0 
if possible, purchased tbe decree. A applied, under s. 232 of the Code of 
Civil Procedure, for leave to execute the decree. Thisapplication was re¬ 
jected by Xernan,on tbe ground that tbe decree was certain to be 
executed against C and not against P, under whose orders and for whose 
benefit 0 acted when be infringed tbe right of, and became liable in dam¬ 
ages to, the plaintifi in tbe Bait:—Held, on appeal, that the benefit likely 
to be gained by P by this ccansaotion was no snffioient ground for refusing 
leave to A to execute tbe decree, AGRA BANS v. Cbippb, 8 M. 455 ... 311 

(83) 8. 344.—B obtained a decree on a settlement of accounts made with V as 
tnistee of a mutt. V’s title as trustee having subsequently been nega- 
^ tived by decree and the title of S declared, 5 applied to execute his decree 
against the property of tbe mutt and to have 8 substituted as party to the 
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suit in place of V. The application was rejected by the Munsif, but on 
appeal the District Judge made S a party and reserved for determina¬ 
tion in execution proceedings the question whether the debt was contracted 
for the benefit of the mutt:— Held, that S was properly made a party, but 
that it was not open to him to raise this question in execution proceedings 
BUDINDRA V. BUDAN, 9 M. 80=10 Ind. Jur. 100 

(33) S, 244.—R having obtained a decree for money against K, the karnavan of 

the defendants, K died and the defendants were made parties to the suit 
as representatives of K. Tarward property was then attached by R, and 
the defendants having objected, the Court raised the attachment. R sued 
for a declaration that the property released was liable to be sold :— Held, 
that the suit was barred by s. 244 of the Code of Civil Procedure. 
Ravunni Memon V. KUNJU NAYAB, 10 M. Il7=lirnd. Jur. 150=11 
Ind. Jur. 294 

(34) S, 244— Execution proceedings — Re-valuation o/ improvements allowed for 

in decree. —A mortgagor obtained a decree for redemption on payment of 
the mortgage amount, together with a further sum assessed as the value 
of improvements made by the mortgagee. When the decree-holder applied 
for the execution of the decree it was contended on behalf of the 
mortgagee that the improvements ought to be re-valued as they were at the 
time of execution of more value than at the date of the decree 
that the mortgagee was entitled to re-valuation in the execution proceed¬ 
ings. RAMUNNI v. SHANKU, 10 M. 367 

(35) Ss. 244, 331, 332—Decree on compromise^Execution against party to suit, 

not parly to compromise—Resistance to execution^Procedure,—In a suit 
for partition a compromise was entered into by all the parties except 8 , 
and a decree obtained on the terms thereof. In execution S was dispos¬ 
sessed and presented a petition to the Court, objecting that the decree was 
not binding on her. The petition was rejected Held, that the objec¬ 
tion raised by S ought to have been investigated under 8 . 244 of the Code 
of Civil Procedure, and that S was entitled to appeal against the order 
rejecting the petition. SANKARAVADIVAMUAL v. KumARASAMYA, 8 M, 
473 

«• * 

(36) Ss. 244, 5S3.—The Court has power to award to successful appellant inte¬ 

rest upon an amount found on appeal to have been improperly levied in 
execution of a decree. AYYAVAYYAR v. ShaSTRAM AYYAR, 9 M. 506 ... 

(37) Ss- 244, 583, 622—Claim for rateable distribution by creditor rejected—Siim 

detained in Court, pending application to High Court—Application rejected 
— Interest on sum detained claimed in execution — Procedure.—In execution 
of a decree by R, 8 , another creditor, claimed a rateable share of the pro¬ 
ceeds realized. His claim was rejected. Pending an application to the 
High Court under s. 622 of the Code of Civil Procedure to set aside this 
order, the share claimed by S was detained in Court at bis request. The 
High Court rejected the application of 8 , and R took out execution for 
the costs incurred therein and for interest on the sum detained in Court at 
the request of S : Held, that the interest could not be awarded to R in 
execution of the decree for costs. SANJIVI v. RAMASAMI, 8 M. 494 ... 

(38) Ss. 248, 295, 622—Execution proceedings—Rateable distribution—Applica¬ 

tion for further execution—Notice.—k and subsequently B, obtained 
decree against X, in execution of which the same land was attached, and 
B obtained an order for rateable distribution. Neither decree was satisfied, 

A then applied for attachment of other property and the sale was fixed for 
28th September. On the 26th September B filed a petition for further 
attachnaent under ss. 250, 274, and also a petition foe rateable distribu¬ 
tion under s. 295 of the Code of Civil Procedure. The District Judge 
rejected the application for execution as being too late, and then the appli- 
wtion under s. 295, because no application for execution was pending.— 
Held, on appeal that the petition for execution was wrongly rejected, but the 
High Court could not, under s. 622 of the Code of Civil Procedure, revise 
the order rejecting the application under s. 295 for rateable distribution. 
VENKATARAMAN v. MahALINGAYYAN, 9 M. 508 

(39) Si 25S—Contract to certify satisfaction of decree — Breach —Stiff for damages, 

—The provision in s. 258 of the Code Civil Procedure, 1882, which^ 
forbids any Court to recognize a payment under, or an adjustment of, a 
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decree, unless certified to the Court executing the decree, does not debar a 
suit for damages for a breach of a contract to oertifj. MalLAMMA v, 
VENKAPPA, 8 M. 277 |F.B.) 

(40) S. 256— Satistaction of decree not eertified—Fraudulent execution-^ Charge 

under Penal Code, s. 213—Proo/ of payment.—S. 258 of the Code of 
Civil Procedure, which provides that no payment or adjustment of a decree 
not certified to the Court, as in the said section provided, shall be recog¬ 
nized by any Court, does not debar a Criminal Court from recognizing 
such payment where the decree-holder is charged with fraudulently execut¬ 
ing a satisfied decree. QUEEN-EMPBESS V. PILLALA, 9 M. 101 = 1 Weir 
183 

(41) 8. 266, Explanation (6)—See ARMY ACT, 1881, 9 M. 170. 

(42) S. 26 B~Decree—Executton^Atlachment—DeposU by servant of Railway 

Company—Rights of attacking creditor. Where money deposited with a 
railway company by one of its servants as a guarantee for the cue perforin- 
anoa of his duties was attached by a judgment creditor of such servant 
under s. 268 of the Coda of Civil Procedure :—Held. that the creditor wag 
not entitled to have his decree satisfied out of the deposit* but was entitl¬ 
ed to a stop order under cl. (of of 8. 268, and also to payment of the 
interest, if any, due by the company on such deposit to the servant, 
KARUTHAN V. SUBRAMANYA, 9 M. 203 

(43) Ss. 268. 274—Safe of interest of obligee in a hypothecation bond.—The 

interest of the obligee in a bond hypothecating certain land as security 
for a debt having been attached under s. 274 of the Code of Civil Procedure 
and sold, a suit wa-i brought by tbe purchaser upon the said bond ; it 
was objeoied that the suit was not maintainaole because the boud had 
not been also attached as a debt under s. 268; —Held, that the fact of the 
bond not having been attached as a debt under e- 268, did not afiect the 
right of tbe purchaser to realize the amount due under it. SAMI v. 
KBISHNASAMI. 10 M. 169 

(44) Ss. 268, 2H4, 287 (e), 301— Attachment of a debt due to a judgment-debtor— 

Sale of debt—Payment into Court—Prohibitory order.—A deoree boldet by 
a prohibitory order made under s. 268 (a) of the Civil Procedure Code 
attached a debt due to his judgment-debtor. The debt was not paid into 
Court:—He/d. that iho Court cannot, under s. 268, of the Code of Civil 
Procedure, call on a person subject to a prohibitory order to pay or show 
cause why be should uot pay bis debt into Court. Tbe Court is bound to 
sati.^fy itself that a debt is due. the debt must then be sold and delivery 
made under 88. 294 and 301 of the Code of Civil Procedure. 8IRIAH v. 
MUCKANaCHABY, 10 M. 194 

(45) B. 276—See INSOLVENCY ACT. 11 and 12 Vie. ch. 21, 8 M. 564. 

(46) Ss. 276. 295-Se0 ACT VIII OF 1865 (RENT RECOVERY, MADRAS), 8 M. 

673. 

(47) S. 283 ' See ACT XI OP 1865 (SMALL CAUSE COURT), 9 M. 206. 

(48) 8. 292—Pleaders not officers of the Court within the meaning of that ssc/ion. 

-^Pleaders of parties to a suit are not debarred by s. 292 of the Code of 
Civil procedure Irom purchasing property sold in execution of the decree. 
ALAOIRISAMI V. RAMANATHAN, 10 M. lU 

(49) 8. 295-Mortgage—Sale by first mortgagee—Arrears of rent—Claim by 

puisne mortgagee on proceeds of sale—tjimitatwn Act, sch. JI, arts. 12, 13. 
—Certain land was mortgaged to A with possession to secure tbe repay¬ 
ment of a loan of Rs. 2,000 and interest. It was stipulated in tbe deed 
that tbe intereat on tbe debt should be paid out of tbe profits, and the 
balance paid lo the mortgagors. By an agreement subsequently made, 
it was arranged that tbe mortgagors should remain in possession and pay 
rant to A. A obtained a decree for Rs. 2,000 and arrears of rent and 
costs and for tbe sale of the land in aatisfacMoi of the amount decreed. 
The land was sold for Rs. 2.866 in March 1881. In May 1881 B, a puisne 
mottgagae. applied to the Court for payment to him of Rs. 600 of this 
ium, alleging that A was entitled only to Be.2,000 and Bs.260coBt8, hut not 
to arrears of rent, in preference to his claim as second mortgagee. The 
claim of B was rejected on the 27tb May 1861 and the whole amount paid 
out to A. In February 1862, B (who had filed suit on the 23rd March 1681) 
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obuined a decree upon his mortgage. On the 23rd May 1S84, B sued to 
recover Rs. 510 paid to A on account of rent on the 27th May 1881. The 
Lower Court dismissed the suit on the grounds (1) that A was entitled to 
treat the arrears of rent as interest; (2) that the suit «?as barred by limi¬ 
tation :—Beld. on second appeal, that B was entitled to recover the sum 

claimed. Sivarama v. SUBRAMANYA. 9 M. 57 =9 Ind. Jur. 385 

(50) S. 295 -s-n ACT XI OF 1865 (SMALL CAUSE COURT), 9 M. 250. 

(51) S. 295-See Civil PROCEDURE CODE {ACT XIV OP 1892) 10 M. 57. 

(52) S. Decrep.-holder'*-not re&'ricted to decree-holder toko has attached, 

but includes one entttled to ratable distribution under s. 295.—Where one 
decree holder bad attached certain land and another decree holder against 
the same debtor bad entitled bimself to ratable distribution of the assets 
under s. 295 of the Code of Civil Procedure :~Held, that the latter was enti¬ 
tled to apply, under s, 311 of the Code, to set aside the sale on the ground 
of material irregularity. LAKSHMI v. KuTTUNNI, 10 M. 57 

(53) Ss. 313. 315—Be/und of purchase-money—‘Limitation Act, sch. II, art. 174,— 

Under s. 313 of the Code of Civil Procedure a purchaser at a gale in ejrecu- 
tion of a decree may resist the confirmation of the sale and prevent its 
conclusion, while under .s. 315 he may apply, after the confirmation of 
the sale, for refund of the purchase.money on the ground that nothing 
passed by the sale. To entitle a purchaser, under para. 2 of s. 315 of 
the Coda of Civil Procedure, to a refund of purchase-monay, it is not 
necessary that a Court should have decided in other proceedings that the 
judgment-debtor had no saleable interest in the prooerty which purport¬ 
ed to be sold, or th.tfi the purchaser should have obtained actual posses¬ 
sion and have been deprived thereof. SiVARAMA v. RamA, 8 M. 99 

(54) S. Zl5—Ilefund of purchase-money.—Upon an application for refund of 

purchase-money under s. 315 of the Code of Civil Procedure, the Munsif 
being of opinion that the purchaser had in collusion with the judgment- 
debtor run up the price of the land at auction fat beyond its value with a 
view to prevent other property attached from being sold to satisfy the decree, 
rejected the application, except as to a sum of Rs. 50. which represented 
the alleged value of tbe judgment-debtor’s interest in the land brought to 
sale by the decree-holder: -Held, that, as the judgment-debtot was found 
to h'+ve no interest in tbe land, the purchaser wa.s entitled to a refund of 
the money paid to the decree-holder. KUNHI MOIDIN v.Tarayil Moidin 
8 M. 101 

* * * 

(55) Ss. 315, 622.—Where an order was passed under a. 315 of the Code of Civil 

Procedure directing refund to a purchaser in execution of a decree in a 
suit in which a second appeal lay to the High Court; -Held, that 
under s. 622 of the Code of Civil Procedure, the High Court could set 
aside the order because, the judgmeot-debtor having been found to have 
a saleable interest, tbe Lower Court bad no power to order a refund. 
KuNHAMED V. CHATHU, 9 M. 437 _ 

(56) S. Zll—Benami purchaser—Stranger to the transaction not affected —In a 

suit by A against B and 0 to recover land. A alleged that B bought the 
land at a Court-sale on his behalf. B did not contest the suit. C, who 
did not claim under B, pleaded that A could not recover by reason of the 
provi-iions of 8. 317 of tbe Code of Civil Procedure i—ffcW, that s. 317 
only enabled the certified purchaser and those claiming under him to 
avoid arrangements made with him in the nature of a trust, and was no 

Jut 20 Adinarayana, 8 M. 511 = 10 Ind. 

(57) Ss. 318, 335—Sutf to recover po.ssess;on of property soli in execution of 

aecree. B. attached certain land and a bouse in execution of a decree 
against R, M put in a claim, under s. 278 of the Code of Civil Procedure-, 
alleging that be was in possession as purchaser from R. The claim was 
rejected. No smt was brought by M to contest this order. S purchased 

lot! o execution and obtained a sale certificate. In 

Jo84 bsued M to recover possession of the land and house, alleging that 
m execution proceedings in 1882 he had been put into possession of the 
land, but not of the house, which was found looked up by tbe Court amin. 

j iT enjoying both the land and house. M 

pleaded that S had never been put into possession, and again set up his 
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title as purchaser from Baud possession under such title. The Munsif 
louod that S had been put into formal or oonstruoive possession of the 
land, but not of the house, and decreed tbe claim On appeal the District 
Judge held that S <7as bound to proceed according to tbe provisions df 
s. 335 of the Code of Civil Procedure to recover posse.s^on, and could not 
bring a sepaiate suit:that, whether there bad been legal delivery 
or not. the suit was not barred. 8EVCJ v. MUTTUSAMl, 10 M. 53 = 11 
Ind. Jur. 19 ... 787 

(58) 8 . 331—CtuiZ Courts Act, Madras, 1873, s. 12— Jurisdiction—Claim below 
ordinary pecuniary limit. —A Court executing » decree oitaios. by virtue 
of s. 331 of the Code of Civil Procedure, a special jurisdiction which 
enables it to try a claim, of which the value of the subject-matter falls 
below the pecuniary limits of its ordinary jurisdiction. By virtue of 
s, 647 of the Code of Civil Procedure, a superior Court may, for 
sufficient cause, transfer a claim, registered under s. 331. to a Subor¬ 
dinate Court lor trial. BiTHALAKSHMI v. VYTHILINGA 8 M. 548 iP.B.) ' 375 

(.59) Ss. Z'yi—Limitation Act, sch, 11, arts, 11. 13.—Where an application was 
made under s. 332 of the Code of Civil Procedure for possession of 
property and rejected, and the applicant brought a suit to recover tbe 
property more than one year subsequent to the order rejecting tbe appli¬ 
cation : —Held, that the suit was not barred either by art. 11 or act. 13 
of sch. II of the Indian Limitation Act, 1877. AYYASAMI v. SAMIYA, 

8 M. 82 ... 67 

.(60) Ss. 335. 623—Liwifafton Act—Act XV of 1877, sch. II, art. 11—Order 
disallowing claim in execution proceedings—Review of judgment — Mala¬ 
bar Law—Personal decree against karnavan. —Where a review of judg¬ 
ment was applied for on tbe ground of tbe subsequent publication of the 
report of a High Court decision on a point of law which governed the case 
but which had not been urged at the previous hearing, it was considered 
that tbe applicant was not to blame for his omission to bring the decision 
to the notice of the Court at the firsf- bearing, and the application for 
review of judgment was granted. A sued for possession of certain shops 
belonging to a Malabar taewad, which had been attached in execution of 
a personal decree passed against a karnavan in a suit on a private debt. 

In tbe execution proceedings, an objection petition was put in stating 
that che shops were sridhaoam and was rejected ; and the order of rejec¬ 
tion was not appealed against for one year Bespondents Nos. 1 to 4, 
the husbands of tbe persons who put in tbe objection petition, were in 
possession and were now sued for possession. The plaintifi was assignee 
of tbe purchaser at the execution sale :— Beld, that upon the facts found, 
the plaintiff acquired nothing under the Court sale. Per cur. —An order 
rejecting a claim petition under s. 335 of tbe Civil Procedure Code, not 
being appealed against within one year acquires the force of a decree. 

ACHUTA V. Mammavu. 10 M. 357. ... J002 

*61) Ss. 336, 341, 344, Zi^-Judgment-debtor — Imprisonment — Discharge.—S bo- 
tioDS 336 and 349 of tbe Code of Civil Procedure, 1682, are applicable to 
judgment-debtors under arrest, but not committed to jail. A judgment- 
debtor committed to jail can only be discharged under s. 841. In re 
Quarme, 8 M. 503 ... 344 

'(62) Ss. 336,344. ^-^8— Discharge of judg>nenl-debtor arrested under decree of 
jSigh Court.—A judgement-debtor having been arrested in execution of a 
decree of the High Court iu its Original Civil Jurisdiction and brought 
before tbe Court under the provisions of s. 336 of the Code of Civil 
Procedure, claimed to be disobarged on tbe ground that be intended to 
apply to the Court to be declared an insolvent either under the provisions 
of oh. XX of (be Code or of Hand 12 Vict.' (cj 22 :— Held, that the judg- 
meat debtor on expressing bis intention to file a petition and schedule 
under 11 and 12 Viot., o. 21, and complying with tbe conditions of 
B. 336 of the Code of Civil Prooedoie was entitled to be discharged. 

£a: pnr/e PIN8BNT 8M. 276 ... igo 

•(68) 8. ZiX^Decree—Execution — Arrest—Non-payment of subsistence-money — 
DiscAarde-Be-arresf.—The discharge of a jucgmeut'debtor before impri¬ 
sonment on acoount of the non-payment of the subsistence-money for the 
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debtor is no bar to the debtor being re-arrested. SUBBA v. VENKATA, 
8 M. 21 

(64) S. Z73^Jurisdiction—Suit to declare land liable to be sold in execution of 

decree — Civil Procedure Code. s. ZlZ—Withdrawal of part of claim, —In 
a suit brought in a District Munsif’s Court to declare cercnia tacd liable 
to be sold in execution of a decree for more than Rs. 2.500, the defend¬ 
ants pleaded that the Court bad no jurisdiction. The Munsif allowed 
the plamtifi to amend the plaint by slating that he abandoned bis claim 
to execute the decree against the land for more than Rs. 2,500. On 
appeal, the District Judge held that the plaint could not he amended 
after the first bearing:— Eeld, on appeal to the High Court, that the 
claim was not one which could be amended so as to bring the suit within 
the pecuniar^ jurisdiction of the District Munsif. ANNAJI v. RamA 
KCRUP, 10 M. 152 

(65) S: 375—^yreemewf to compromise appeal^Petition to Court by both parties 

—Consent withdrawn b^ore decree by one parly — Remedy—Transfer of 
Property Act. s. 59— Charge on immoveable property — Oral agreement as 
to terms of compromise of suit— Terms of compromise in dispute—P70of by 
affidavit and further evidence.—The patties to an appeal, in which an 
issue had been remitted for trial to the Lower Court, having presented a 
petition to the Lower Court, stating that tbesuit had been compromised 
and the terms of the compromise, requested the Lower Court to move the 
Appellate Court to pass a decree in accordance with such terms. Before a 
decree was passed, one of the parties objected to the compromise being 
accepted :— Beld, that it was open to the Court, such objection notwith¬ 
standing. to pass a decree in accordance with the agreement. An oral 
agreement by the parties to a suit that a decree be passed creating a charge 
on immoveaole property above Rs. 100 in value, is not rendered inopera¬ 
tive by s. 69 of the Transfer of Property Act. The parties to an appeal 
applied to the Court to pass a decree in accordance with the terms of a 
compromise, and. before decree was passed, one of the parties objected to 
such decree being passed on the ground that certain conditions precedent 
to be performed by the other patty bad not been performed. The Court 
(this being denied by the other party) called for affidavits in proof of the 
terms of the agpeemeut of compromise, and, these being found not to be 
sufficiently conclusive, directed the Lower Court to take evidence on the 
point. APPdSAMI V. ManikaM, 9 M. 103 

(66) S. 375— Compromise of smf — Consent withdrawn before decree. —By an 

agreement made in vvriting before the hearing, the parties to a suit entered 
into a compromise by which the plaintiff agreed for consideration to with¬ 
draw the suit. When the case came on for bearing, plaintiff refused to 
fulfil bis promise. Tbe defendant having produced the agreement, the 
Munsif beld that it must be enforced, and dismissed the suit. On 

• appeal, the District Judge held chat the agreement could not be treated 
as a compromise as tbe plaintiff did not consent, and remanded the suit 
— Held, that tbe agreement could be enforced. Karuppan v. 
RaMASAMI. 8 M. 482 

' • • ■ 

, (67) Ss. 404. -Application for permission fo sue as paupers, presented by 

* several paupers jointly.—The mere fact that several persons jointly present 
an application for permission to sue as paupers does not authorize the 
oourt to entertain it on behalf of applicants who do not appear in person. 
BURGESS V. §IDDEN, 10 M. 193 

(68) S. iG8—Army Act of 1831, 44 and 45 Vic. c. 58, ss. 144, 151—Jarisdiefion 
of Small Cause Court over soldiers,— A sued a soldier to recover a debt 
not amounting to ^;30 '.—Held, that tbe suit was cognizable by a Court of 
Small Causes Semble. —The Commanding Officer of the defendant is 
bound to cause the summons of the Small Cause Court to be served on 
him. Mahomed v. agoas, lO M. 319 

.(69) Ss. i88, i8i,6i8—Attachment before judgment—Property not in jurisdiction. 
—Under the provisions of ss. 483 and 484 of the Code of Civil Procedure, 
p’ defendant, which is not within the jurisdiotion of 

' cannot be attached before judgment. KRISHNASAIII v. ENGEL, 
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{70) S* 503—Powers of receiver. —In 1679, a zamindar granted a lease of part of the 
zamiadari for twenty years, reserving a tent of 18,000 rupece per annum. 
In 1861, the zamindari having been attached by a creditor, the zamindar 
granted a new lease in perpetuity in lieu of the former lease, reserving a 
rent of Re. 12,000 a year. A receiver of the zamindari having eubsequently 
been appointed with lull powers under the piovisious of s. 503 of the 
Code of Civil Procedure, sued the lessee to recover rent at the rate 
reserved in the first lease from 1681: field, that the receiver was entitled 
to recover the rent clriimed. The provisions of s. 503 of the Code 
of Civil Procedure were intended to declare that the receiver, in respect 
of all property which was or could be attached, had the powers of the 
owner as they existed at the lime the property was brought under the 
orders of the Court by attachment, provided that they have not ceased by 
operation of law. GOPALASAUI v. Saneara, 8 M. 416=9 Ind. Jnc. 308. 

(71) S. 503--B€C€iiier. Appointment of, after decree—Limitation Act, s.J5—In- 

;uncfion.—In a suit brought in 1880 by the widow of a deceased partner, 
to wind up a partnership, the surviving partner was prohibited by tbs 
Court, nt tho instance of the pUintifi, from collecting debts due to the 
firm ; but leave was given to apply for the recovery of debts which might 
become barred by limitation. Aftordecr.'e, on the application of ibe plaint* 
iS, a receiver was appointed under s. 503 of the Code of Civil Procedure 
to collect outstanding debts for the pueposo of executing the decree. The 
receiver having sued in 1883 to recover a debt which was due to the firm 
in 1879, the suit wa^ dismissed (1) on the ground that the appointment 
of a receiver alter decree was ultravires ; ('2i because the debt was barred 
by limitation : (1) that the appointment of the receiver was valid, 

(2) that under s. 15 of the Limitation Act the suit was not barred. 
SHUNMUGAM V. MOIDIN, 8 M. 229 

(72) 5. 50B—Receiver ^Powers'^Limilation—Cause of action.—A. zamindari was 

attached in execution of certain decrees agiinst the zamindar, and the 
plaintiff was appoioted receiver with lull powers, under s. 503 of (he Code 
of Civil Procedure, to manage the zamindari. Before the appointment of 
the receiver, the zamindar bad expended certain sums at tbe defendant’s 
request to rapair a tank for the irrigation of lands held by them in com* 
mon with him. This suit was brought to recover the sums so expended. 
It wasobieoted that the receiver could not maintain tbe suit on tbe 
ground that the sum sued for w.is neither the subject of a suit against tbe 
zamindar nor property attached in execution of a decree against him : 
Held, that the receiver could maintain the suit. It was also contended 
that the suit, wbe'>her viewed as oue for contribution or upon a oontcaot, 
was barred by limitation in respect of all piyments made hy the zamin* 
dar more than three years before the suit ; and further, tbac tbe receiver 
could only sue the defendants severally for their proporiiiouaLa shares of 
the sum claimed . Held, that tbe suit being for work and labour done 
at their request was not barred by limitation, an 1 that the defendants 
were jointly and severally liable for tbe eum sued fur. SUNDABAU v. 
SANEABA, 9 M. 334 

(78) Ss. 503, 505. 588 —Beceiuer, appointment of—Appealable order.—Ao otdet 
rejecting an application to appoint a Receiver is an order passed under 
s. 503, and is therefore appeiUble under s. 588. cl. 24 of the Code of Oivil 
Procedure. VENK4TASAMI v. STRIDAVAMMA, 10 M. 179 (P.B ) 

(74) 68,506, 622—^fuiard.'Error 0 / proeedute—Relief ref used on equitable groitnds, 
—R. tk] party to a suit, having authorised his agent to conduct the suit, 
the agent consented to tbe case being referred to arbitration by the Court. 
The arbitration was carried on to the knowledge and with the assent of R. 
M. On an application by R. M-. under s. 622 of the Code of Civil Proce¬ 
dure. to set aside the award made by the arbitratore on tbs ground (l)tbat 
hie pleader had not been authorised in writing, as required by s. 506 
of the Code, to apply for arbitration, and (2i that he himself had not con¬ 
sented to tbe reference: Held, that under the circumstances, R. d. was 
. not entitled to relief. UmniBA&IAN v. CHATHAN, 9M. 451 

ff6) d». 608, 521, 522, 622— id VIII of 1869, 8. 818 -Award made after time 
ollow^.Ay Court, invalid,—when the time runs —An order of reference to 
ubitntion was made on 2lat January. Six weeks' time was allowed for 
^ return of tbe award. No application was made for extension of time. 
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The award having been returned on 8ch May, the Court refused to give 
judgment in accordance with it under s. 522 of the Code of Civil Pro¬ 
cedure, on the ground that it was not valid. The plaintiSs now peti¬ 
tioned High Court under s. 622 of the Code of Civil Procedure : Held, 
that the award was invalid and the Court had not failed to exercise 
jurisdictiion within the meaning of s 622 of the Code of Civil Procedure. 

SIMSON V. VENKATAGOPALAM. 9 M. 475 ... 726 

(76) S. 6S9~Sanction granted to two persons separately to institute suit in respect 

of branch of charitable trust’ —R. instituted a suit with the Collector’s 
sanction to compel the performance of a charitable trust; D. was subse¬ 
quently joined as plaintifi, having also obtained the Golleotor’s.sanotion 
to institute the suit: Held, that the sanction obtained by D, related back 
to the institution of the suit. RamayyaNGAR v. KRISHNAYYANGAR, 

10 M. 185 ... 981 

(77) Ss. 544, Appeal against appellate decree by party to suit who did not 

appeal against original decree.-- 8 having mortgaged land to K. as security 
for a debt, sold it to V. who undertook to pay the debt. K alleging that 
C bad undertaken either to make V pay the debt or to execute a mortgage 
of his own land to secure its repayment, and that Vhad dispossessed him, 
sued S, V and C to recover the debt by sale of the land mortgaged, mesne 
pro6ts from V. and costs from S, V and 0. The District Munsif decreed 
payment against S; mesne profits, and, in default of payment by S, a 
sale of the land against V; and costs against S. V and C. V and 0 
appealed against this decree. The Subordinate Judge found that the debt 
had been paid and held that, even if the debt had not been paid, R had 
DO cause of action against V or 8, but, if at all, against 0, and dismissed 
the suit as against V. The Subordinate Judge also held that he bad no 
jurisdiction to interfere with the decree against St and saw no reason to 
interfere with the decree against C. S appealed against this decree: 

Held, that even if S was not entitled to appeal in order to have the decree 
against him set aside, the error of the Subordinate Judge could be 
corrected under s. 622 of the Code of Civil Procedure by a direction to 
exercise the discretionary power given by s. 544 of the said Code. 
SESHADRI V. KRISHNAN. 8 M. 192 ... 133 

(78) S- 561— Appeal from appellate decree disallowing memorandum of objections 

—Limitation Act—AelXYof 1877, s. i'l'-Karnam—Rights of de facto 
karnam.— A filed a plaint on 28th June 1832, for a declaration of his title 
as karnam of a village and for arrears of dues payable to him as such, in¬ 
cluding those for fasli 1288, which accrued due on 1st July, 1879. His 
family bad held the office and discharged its duties for three generations, 
but there was "O evidence of any form-*! appointment of A, or his ances¬ 
tors : Held, that the plaintiff was entitled to the dues as de facto karnam, 
and his claim was not barred in respect of any of the arrear-s claimed. Per ■ 
cur —The preliminary oojectioQ taken by the respondent that no aecond 
a{>peal lies from so much of the decree of the Subordinate Judge as dis¬ 
allowed tbe objections filed by the appellant under s. 561 of the Code of 
Civil Procedure, is without weight. GANAPATI v. SiTHARAMA, 10 M. 

29-2 ... 957 

(79) 3. 561—See HINDU Law-Partition, 8 M. 214. 

(80) Ss. 562, 565. 566—of remarid.—A District Muosif having taken 

all the evidence offered on the i^sue in a suit, disposed of the suit upon his 
finding on one of the issues without deciding the rest, On appeal the 
District Jung? reversed the decre? and remanded the suit for the trial of 
the issues left untried : Held, that under s, 562 of the Code of Civil 
Procedure, tbe order of remand was illegal. AMMA v. KUNHUNNI, 9 M. 

355 ... 643- 

(81) S. 582-See LIMITATION ACT (XV OP 1877J, 9 M. 1. 

(82) S. 583—See LIMITATION ACT (XV OP 1877), 10 M. 66. 

(83) S. 594— Powers of High Court on second appeal. —On second appeal by a 

landlord against a decree of a District Judge, who stated in his judgment 
that “though the tenant admitted the execution of the muchalka, it was 
not shown that he dispensed with the naota.” no objection was taken in 
the memorandum of aooeal that the muchalka, which contained a state¬ 
ment that no patta was necessary, had been, neglected or misconstrued. 
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Th® High Court ordered that the Judge be asked to take the postscript 
ioco his consideration and submit a revised finding. Nabayana v. 
Muni. lO M. 363 = 11 Ind. Jur. 329 

(84) Si. 592-Le«ers Patent, s. 16.—S. 15 of the Letters Patent of 

the High Court at Madras being controlled by s. 598 of the Code of Civil 
Procedure, no appf-al lies from the order of a single Judge of the High 
Court made under s. 592 of the Code of Civil Procedure rejecting an ap¬ 
plication for leave to appeal in formapauperii. In re BAJAGOPAL, 9 M. 
447 

• « • 

(85) S. 592— Pciitper appeal—Applicaiion party, not by pleader, necesidrv.— 

An application for leave to appeal in forma pauperis, under s, 592 of 
the Code of Civil Procedure, most be made by the parly in person, subject 
ro the ex»’mption contained in s. 404 of the Code of Civil Procedure. 
7n re NARISI, 8 M. 504 

(86) S. 599— Limitation Act, s. 12, seh. II, art. 177— Period of Limiiaiion for 

admission of an appeal to Privy Couitcil.—On a petition for leave to appeal 
to ihe Privy Council presented on the 8th April.it appeared that the 
period of six months from the date of the decree to be appealed against 
had expired on the 23rd of March if the time occupied by the petitioner in 
getting a copy of lb© decree was to be oomputed in that period: Beld, 
that the petition was barred by limitation. Per Cur. —It is not at all clear 
that the word “ordinarily ’’ in s. 599 of the Code of Civil Procedure does 
not refer to the circumstance referred to in the second paragraph of 
that section, vie., when the last day happens to be one on wbioh the 
Court is closed. LAKSHMANAN v. PEBYaSAMI, 10 M 373 

(87) 8 . 622 — Jurisdiction, $. 311—Snfe set aside on account of irregularity only, 

— Where a Court, pfofes:*ing to act under s. 311 of the Code of Civil Proce¬ 
dure, set a.atde a sale in execution of a decree without proof of substantial 
injury having been suffered by the applicant: Held, that such order was 
passed without jurisdiction within the meaning of s. 622 of the said Code. 
LAKSHMANA v. NAJIMUDIN, 9 M. 145 

(88) S. 622—Small Cause suit to recover money paid by the plaintiff in discharge 

of a decree-dcot agavist him and the defendants—Jurisdiction of Court to 
go into facts of former suit.—A sued four persons, against whom, togrther 
with A, a money decree bad heeo passed in a previous suit, to recover a 
proportionate part of a sum paid by A in discharge of the decree debt. 
Two of the defendants pleaded that they had not appeared in the former 
suit, and have been unnecessarily brought into the record by A : Held, 
that the Court had jurisdiction to inquire into the circumstances of the 
previous suit. THANGaMUAL v ThyyaMUTHU, 10 M. 518 

(89) 8. 622—See ACT XVIII of 1879 (LEGAL PRACTITIONERS), 9 M. 375. 

(90) Ss. 623, 62i—Review of judgment—Abolition of Court—Business transferred 

to another Court,—Q. 624 of the Code of Civil Procedure must be read as a 
proviso to B. 623: Held, therefore, that, when a Court had been abolished 
and Us business transferred lo a Court presided over by another Judge, 
such Judge should not entertain an applioatio'i for review of judgment 
except in the case provided for by s. 624. SaranGAPANI v. NABAYANA- 
SAMI, 8 M. 567 

(91) Ss. 629, 632—Sec Letters Patent, 1865, 9 M. 253. 

(92) 8 . 6^S—Residence—Arrest before judgment.—Vlhera An officer proceeding 

from Burmah to England on leave resided a few days in Madras on 
the way : Held that such residence was sufficient, for the purpose 
of 8. 646 of the Code of Civil Procedure, to render him liable to arrest 
before judgment. EVERBT v. PBBBE. 8 M. 205 

Club, 

Expulsion of member by committee—Audi alteram partem.—Q having been 
expelled from a club by the committee on the ground that be bad publish¬ 
ed a certain pamphlet which was coneidered to be a libel by the commit¬ 
tee, sued the members of tbe committee for damages and to have his 
name replaced on tbe list of members. It wss proved that, ia oonsidering 
G's conduct with reference to tbe publication of the pamphlet, tbe commit¬ 
tee took into consideration certain letters wbioh G had written to cer¬ 
tain members of the committee and that his expulsion was partly for 
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printing the pamphlet and partly for writing the letters: Held, that as 
the decision of the committee was arrived at bonct fide, the Court bad no 
right to decide whether the pamphlet was or was not a libel: Held, fur¬ 
ther, that as G had no opportunity for defending himself on the charge 
of writing the letters, his expulsion was illegal. GOMPERTZ v. GOLD- 
INGHAM, 9 M. 319 — 

Coercion. 

See Hindu Law—widow, 8 M. 304. 

Collateral Agreement. 

See Contract act (tX OF 1872), 9 M. 441. 

Compensation, 

(1) Sea CRIIkllNAL PROCEDUBB CODE (ACT X OP 1882), 9 M. 102. 

(2) See Landlord and Tenant, 10 M. 112, 

Compromise, 

See Civil Procedure Code (XIV of 1882j, 8 M. 482, 9 M. 103. 

Condition Precedent. 

See Contract, 8 M. 38. 


Confession. 

See Criminal Procedure Code (Act X of 1882), 9 M. 224. 


Contract. 

(IJ Breach^Rescision—Reciprocal promises—Co^idilion. precedent—Damages, 
Measure of.—Oa 6th March, 1883 V promised to sell 5,000 bags ofgingelly 
sefrd at R^. 7 As. 11 a bag to S. Two-thirds of the price was paid in 
advance. V agreed to deliver the 5,000 baes at the end of April and to give 

5 notice as instalments of 1,000 bags were ready for delivery within the 
stipulated time, and 8 promised to pay V the balance of the contract price 
on each instalment when ready for delivery. There was neither delivery 
nor payment in terms of the contract: 3,000 bags were delivered by V, 
but S did not pay the balance of the price due, and 2,000 bags were never 
delivered. On 7th May V declined to deliver these oags, on the ground 
that S bad not paid the balance of the contract price for the 3,000 bags 
delivered when ready for delivery, and, subsequently, repaid to S the 
balance due to him of the money advanced. In a suit by S against V for 
damages for nou’delivery of 2,000 bags: Held, that V was not excused 
from performance of hie promise by the failure of S to pay the balance due 
for the bags delivered, and that S was entitled to recover the diQerence 
between the market and the contract price on the day the contract was 
broken by V. SIUSON v. VlRAYYA, 9 M. 359 

(2) Executory sale—Delivery order—Appropriation of goods to contract—Sub¬ 
stitution of liability—Condition precedent—Delivery in certain months— 
Payment in advance-Refusal to deliver — Damages. —In January 1883 
W. &. Go. of Madras contracted to deliver to P. & Co. of Madras certain 
goods of a certain quality, subject to survey before shipment, at a certain 
price “f.o b. Gocauada, delivery in April and May; terms, full advance 
and local exchange $ per cent, payable at Madras ” This oontraot was 
contained in bought and sold notes. It was further agreed that the 
goods were to be delivered on board any ship P. & Go. might direct at the 
port of Gocanada. P. & Go. paid the full amount of the purchase-money 
in January. On the 3lst March F. & Co. wrote to W. & Co. requesting 
that the goods might be marked in a certain way. On the 18tb May 
W. &Go. wrote to F. & Co- enclosing a letter from W. & Co. to S. N. & 
Go. of Gocanada requesting S. N. & Go. to hold the goods (which were said 
to have been purchased by W. & Co. from S. N. & Co. and to be in godown) 
at thedispostlof P. &Co In the letter to P. & Co. from W*. & Co the goods 
were also said to be in godown at that date. On the same day^F. & Co. wrote 
to 8. N. & Co. enclosing a delivery order for the goods (which F. & Co. 
stated they believed to be in godown), requesting that they might be 
marked in a particular way. On the 25th May S. N. & Co. wrote to P. 

6 Go. informing them that they held the goods at P. & Co.’s disposal. On 
the 28th May P. & Go. received this letter. On the 31st May P< & Co. 
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chartered a ship to take on board the said goods and other goods bocght 
by F. & Oo. {com S. N, & Oo. and others, and wrote to B. N. &Oo. 
informing them that the ship would arrive about tbe 12tb June. On 
the 5th June F, & Oo. wrote to S. N. & Go. ackoowledging receipt of a 
letter which stated that only a portion of the goods to be shipped was 
ready. On tbe 9th June F. & Co. received a letter from 8- N. & Co¬ 
stating that all tbe goods were ready. On the 17th June the ship 
arrived at Cocanada. On tbe Slat June S. N. & Co. stopped payment 
and ceased to carry on business. No goods were delivered according to 
the contiaot. S. N. & Co. never bad tbe goods to deliver between 18th 
May and 17th June- In a suit by P. & Co. to recover from W. & Co. the 
price paid and damages for breach of contract to deliver the goods, it was 
contended for W. & Co. 

I, —That the transfer of the delivery order of the 18th May amounted to a deli¬ 

very of the goods; Held, that as S.N. & Co. bad neither bad possession 
of the goods to be delivered nor bad appropriated any goods to tbe con¬ 
tract, the delivery order was inoperative. 

II. —That the acceptance of the delivery order by P. & Co. amounted to an 

agreement that S. N. &. Co. should deliver to P. & Co. the goods when 
ready ; and that the liability of S. N. & Co. was substituted for that of W. 
& Co.: Held, that such an agreement could not be inferred. 

HI.—That as S.N. & Co- by accepting tbe delivery order were estopped from 
denying that they had possession of tbe goods as against F. & Co., S, N. & 
Co. were discharged as against W. & Co., and therefore P. & Co, bad no 
remedy against W. & Co.: Held, (11 that S. N. & Co. were not discharged 
as against W. & Co , as 8 N. & Co.'s representations were false ; (2) that 
even if S. N. & Co. were discharged, this could not afiact F. & Co. 

IV. —That as P. & Co, had not supplied a ship in May, they had failed to 

perform their part of tbe contract and could not recover:—Held, distic* 
guisbing, Bowesv. ShandiJj.R. 2 App. Ca., 455) and Reuter v. Sola (L. 
B., 4 C.P.O., 239), that tbe presence of the ship in May was not a condi¬ 
tion precedent to P. & Co. recovering. 

V. —That W. & Co. bad rescinded tbe contract on tbe 29tb June by refusing to 

deliever, and therefore P. & Co. were only entitled to recover the price 
paid : Held, that W. & Co. were not entitled to rescind tbe contract: 
Held, also that P. & Co- having paid in advance, were entitled to a reason¬ 
able time after the 29th June to prepare to purchase other goods, and 
were entitled to the difierence between the contract price and the market 
price on tbe 1st of July as danoages for tbe breach to deliver. SHAW v. 
BILL, 8 M. 38 

(3) Instalment bond—Agreement to pay enhanced rate of interest on default, enforce¬ 

able. —An agreement to pay the principal of a debt by instalments with 
interest, and on default of payment of each instalment (o pay an enhanced 
rate of interest thereon from tbe date of default of payment, is not an 
agreement which should be relieved against. JAOANADHAU v. BAGU- 
NADHA, 9 M. 276= 10 Ind. Jur. 217 

(4) See ACT VIII OP 1865 (Rent Recovery, Madras), 8 M. 164. 

(5) See Aliyas&ntana Law, 8 M. 853. 

(6) See Small Cause court, 8 M. 4. 

Contract Act {iX of 1872). 

(1) 8 s. 21, 65— Mistake of law—Agreement to secure repayment of loan, collateral, 
to primary obligation. —By an agreement in writing, defendants, trustees of 
a temple, in consideration of an advance of money which they represented 
was required to pay off debts incurred for the benefit of the temple, grant¬ 
ed to plaintifi a lease of tbe right to manage the temple lands, and plaintiff 
promised that he would repay himself out of the profits to be derived from 
tbe lands and that neither the defendants nor their family property should 
be made liable for the debt. In a suit by plaintiff against a tenant of tbe 
temple lands, this lease was held to be void for illegality. Defendants 
Babseqnently resumed management and plaintiff sued them to recover the 
znoney advanced by him. It was found that tbe agreement was entered 
into by both parties under a mistake as to the validity of the lease : Held, 
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that adsamiog s. 65 of the CoDtract Act was not intended to vary the rule, 
that a mistake of law is no ground for relieving a party from his own con¬ 
tract, plaintiff was nevertheless entitled to recover on the ground that the 
agreement which provided for repayment was collateral and had failed. 

An agreement that an obligation which is contracted shall be discharged 
in some particular mode is collateral to the primary contract which creat¬ 
ed the obligation, though the two agreements may be mixed up in one 
contract. KRISHXAN v. SANKARA VERMA, 9 M. 441 ... 702 

(2) S. 70—See ACT XVIII OP 1879 (LEGAL PRACTITIONERS), 9 M. 375. 

(3) S. 74— Penalty—Enhanced rate cf interest and compound interest, —A mort- 

gag'^r agreed that if any instalment of interest accruing due on the mort¬ 
gage was not paid, he should pay compound interest and discharge the 
principal in one year, and further that if the principal was not so discharg¬ 
ed be tibould pav interest at an enhanced rate : Held, that the mortgagee 
could enforce the agreement. APPA RaU v SURYANARAYANA, 10 M, 

203 ... 893 

(4) S- 74—Penalty—See CONTRACT, 9 M. 276. 

(5) S. 264— Partnership—Notice of dissolution-^Sleeping partner. —A, B and C 

traded together in partnership as B C & Co , A being a sleeping partner. 

Aft^r the partnership was dissolved, B and C continued to trade together 
under the same name and incurred debts to the plaintiffs, who sued to 
recover the amounts from A. B and C. The plaintiffs had not dealt with 
the old partnership nor received notica of its dissolution, and it was not 
alleged that they knew of A’s previous connection with it: Held, that the 
suits did not lie agtinst A, Rauasami v. KaDAR BIBI, 9 M. 492 ... 738 

Costs, 

(1) See Civil Procedure Code (act X of 1877), 8 M. 219. 

(2) See Divorce, 9 M. 12. 


Counsel. 

Privilege. —An advocate in India cannot be proceeded against civilly or 
criminally for words uttered in his office as advocate. SULLIVAN v. 
Norton. lO M. 28 (F B.) 

' ' f * • • 

Court Fees Act {Vli of 1870). 

(1) S. 6, sch, II art. 17.—In a suit on a mortgage bond a decree was passed for 

payment of principal and interest, and in default for sa‘e, of the mortgaged 
property. Some of the defendants filed a memorandum of appeal against 
so much of the decree as declared the liability of the property, affixing a 
stamp of Rs. 10 only: Sefd, that the proper stamp to be paid was not 
Rs. 10 as in the case of a declaratory decree, but on the value of the debt 
not exceeding the value of the property. Venkappa v. NARASIMHA 

10 M. 187 ’ 

« « • 

(2) S.1,cl$. (ii), (iv)—Claims for future emoluments attached to an o^ce^Jurisdic- 

twn^Valuation—Madras Civil Courts Act, 1873, s. 12—PoWion of a 
claim strwk out and plaint returned for presentation to inferior Courts 
In a suit filed in the Court of a Subordinate Judge, the plaintiff prayed, 
inter aha, for a decree for the payment, annually, of the emoluments 
attached to a certain office, or their value at a rate stated in the plaint. 
This portion of the claim he valued, under cl. (ii) of s. 7 of the 
Court Pees Act, at ten times the amount of the value claimed for one 
year The value of the claim thus stated exceeded the pecuniary limit 
of the jurisdiction of the District Munsif. The Subordinate Judge held 
that this portion of the claim was not actionable, inasmuch as the right 
to the emoluments was conditional upon services to be rendered, and 
did not fall under cl. (ii) of s. 7 of the Court Fees Act, not being 
a faxed sum payable periodically, and therefore he held that the plaint 
wii improperly valued, that the suit was not within his jurisdiction, and 

^^ou\d be returned to be presented to the proper Court: 
Mehi, that this order was right. Krishnan v. REVI VARMA, 8 M. 

■ ■ • 

(3) S. 14, sch. I. arts. 4. 5~~Reviewof judgmentSlampduty—Ninety days—Com- 

putahon of lxme.~In oomputiog the period of eighty-nine days from the 
a e of deoree, within which an application for review of judgment may 
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be presented on payment of half the fee leviable on the plaint or memo- 
randum of appeal (under art. 5 of sch I of the Court Fees Act, J870). 
the time during which the Court is closed for vacation cannot be excluded 
InreR ota. 9 M. 134 = 9 Ind. Jur. 423 

(4) Sch, ir, art. 1 (6)—See Stamp Act II op 1879), 8 M. 15. 

(6) Sch. II, art. 10 (a)—Sfamp Act, sch. 1, art. 50 {b)—Power to vakil to obtain 
copies item ColUctor'soffi.ee — Stamp. —A document authorising a vakil to 
apply for copies of records from the Collector’s office is properly stamped 
with a Court-fee stamp under art. 10 (a) of soh. II of the Court Fees Aoi. 
1870, and does not require to be stamped as a power of atterney under 
art. (6) of sch. I of the Indian Stamp Act, 1879. Reference undfk 
STAMP ACT, 8. 46. 9 M. 146 (F.B.) 

(6) Soh. II, art. 11 (a); art. 17. ol. VI—See ACT V OF 1882 (MADRAS FOBESL, 

6 ^X4 22« 

Crlmiaal Procedure Code, 1882. 

(1) 8 s. 4, 202, 350.—A Magistrate upon complaint, made, having issued process 

and examined witnesses in support of complaint, ceased to exercise juris¬ 
diction. His successor on taking up the case referred the complaint to 
the police for inquiry and report, and upon receipt of the report discharg¬ 
ed the accused : Held, that this procedure was illegal. A reference un¬ 
der s. 202 of the Code of Criminal Procedure cannot be made after evi- 
fienca has been taken for the complaint and process issued. SADAGOPA- 
CHABYAR V. RAGAVACHARYAR, 9 M. 282 = 2 Weir 245 

(2) 8. 4 (a), s. 250—See ACT I OP 1871 (CATTLE TRESPASS), 9 M. 374. 

(3) Ss. 15, 264, 407, 414—General Clauses Act, s. 2 {13)-Hewc7i o/ Magistrates 

with second-class powers — Conviction —Appeal.—An appeal lies under s. 407 
of the Code of Criminal Procedure from a conviction by a Bench of 
Magistrates invested with second or third class powers. QUEEN-EMPEESS 
V. NaRAYANaSAMI. 9 M. 36 = 2 Weir 460 

(4) Ss. 17, 435, 437— District Magistrate—Power to revise proceedings of Sub- 

Divisional Magistrate of the first class—'' Inferior,” 'Subordinate” 
Magistrates — Reason of distinction. —Under Section 435 of the Code of 
Criminal Procedure, a District Magistrate has power to call for, and exa¬ 
mine, the record of a proceeding before a Sub-Divisional Magistrate of 
the first class. In re PadMANABHA, 8 M. 18 (F.B.) = g Ind. Jur. 73 = 

2 Weir 540 

(5) 8.33—Penaf Code, s. 65—Imprisonment in default of payment of fine.—- 

8. 33 of the Code of Criminal Procedure, 1882, does not authorise a 
Magistrate to pass a sentence in default of payment of fine in excess of the 
term prescribed by s. 65 of the Indian Penal Code. QUEEN-EUPRESS v. 
Venkatesagadu. 10 M. 165 (F.B.) = 2 Weir 30 

(6) Ss. 133, 137,140,—A Sub-divisional Magistrate having made a conditional 

order, under s. 133 of the Code of Criminal Procedure, against a person 
to abate a nuisance or appear and show cause before a Second-class Magis¬ 
trate why the order should not be enforced, the said person appeared as 
directed, and the order was made absolute under s. 137, The Second- 
class Magistrate then issued a notice and order under s. 140, requiring 
the nuisance to be abated within a certain date. The District Magistrate 
having referred the case on the ground that the Second-class Magistrate 
had no jurisdiction to pass final orders in such olases. Held that the 
order was not illegal, in re, NABA8INHA. 9 M. 201 = 10 Ind. Jur. 185 = 

2 Weir 60 

(7) 5s. 164, 364, 533—Evidence Aef, ss. 65, 60—Confessions—Improper exami¬ 

nation of accused person by Magistrate — Record rejected.—Tho Deputy 
Magistrate of Malabar, purporting to act under the provisions of the 
Mappilla Act (Madras Act XX of 1859), recorded a statement in the nature 
of a confession made by V, who was under arrest on auspioion of being 
concerned in a Mappilla outrage. This statement which was made in 
Malayalam, was recorded in English in the form of a narrative, and was 
signed by the Magistrate only. The same Magistrate shortly afterwards, 
purporting to act under the Code of Criminal Procedure, before any 
evidence was recorded against V, examined him as to this statement 
which was read over and translated to him. In answer to questions, Y 
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admitted that he had made it voluntarily. This examination was record¬ 
ed according to the provisions of 8. 364 of the Code of Criminal Procedure. 

After other evidence was recorded, V retracted his statement. He was 
committed to the sessions, tried and convicted mainly on his own recorded 
statement and examination. The Deputy Magistrate was examined as a 
witness, and stated that the statement recorded by him was made by V 
and was correctly recorded and was made voluntarily. Seid, that the 
record of the statement made by V to the Deputy Magistrate was not 
admissible in evidence against V. Per Parker. J- —The provisions of s. 164 
of the Code of Criminal Procedure are imperative, and s. 533 will not 
render a confession admissible whero no attempt has been made to conform 
to the provisions of the former section. Tf the confessional statemeot of 
V was recorded by the Magistrate in his executive capacity, it was not 
receivable in evidence under s. 80 of the Evidence Act, The action of the 
JIagistrate in examining V as to his confessional statement before there 
was any legal evidence on th? record agiinst him was legal, and. there¬ 
fore, the record of such examination could not be used in evidence against 
V. Inasmuch as the record of the statement of V was not admissible, 
secondary evidence thereof could not be given. QUEEN*EMPRBSS v. 

VlRAM, 9 M. 224=2 Weir 125 ... 553 

<8) S, Registration Ad. s. Sanction of Registrar—Condition precedent 
to trial jor iorgery of will registered. —A Sub-Registrar acting under s, 41 
of the Registration Act, 1377. is a " Court ” within tbe meaning of s. 195 
of the Code of Criminal Procedure. In re VENKAT.ACHALA, 10 M. 154 
= 11 Ind. Jur. 140 = 2 Weir 170 ... 859 

(9) S- 195—Sanction to prosecute—Notice to accused.—A conviction for preferring 

a false complaint is not illegal only by reason of the prosecution having 
been sanctioned without notice previously given to the accused. Sanction¬ 
ing a prosecution for an ofience is a judicial act, and the party to whose 
prejudice it is done must be previously heard and a judgment formed upon 
legal evidence. In cases in which the Magistrate dismisses the original 
complaint upon a report from tbe police, there is no legal evidence before 
him on which to form his judgment. In cases, however, in which the 
I^Iagistrate examines tho complainant and hears tbe evidence and acquits 
or discharges tbe accused, and then, without notice to the complainant, 
sanctions bis prosecution for preferring a false charge, sanction cannot be 
said to be improperly given. QUEBN-EMPRESS v. SHEIK BEARI, 30 
M. 232 (F.B.) = 2 Weir 181 ... 914 

(10) S. 197—Snnefion to prosecute Judge for words uttered on the bench. —Where 

a Judge was charged with using defamatory language to a witness during 
the trial of a suit; Held, that under s. 197 of the Code of Criminal Pro¬ 
cedure, the complaint could not be entertained by a Magistrate without 
sarctioD. In re GULAM MUHAMilAD SHARIF-UD-DAULAH, 9 M. 439 
= 2 Weir 213 ... 701 

(11) S. 250—Frivolous complaint—Compensation—Cattle Trespass Actt ch. V— 

Complaint of illegal seizure, not complaint of offence. —The illegal seizure 
of cattle under colour of Cattle Trespass Act. 1871, not having been con¬ 
stituted an oSence under that Act or otherwise, an award of compensation, 
under s. 250 of the Code of Criminal Procedure, to the accused on such 
aomplaint, is illegal. PITCHI v. ANKAPPA, 9 M. 102 = 2 Weir 315 ... 468 

(12) S. 269— Jury wrongly treated as assessors by judge—Unanimous opinion of 

jury treated as assessors accepted as formal verdict. —L and N were tried 
by a Sessions Court on charges of dacnity and murder. The jury returned 
a verdict of guilty on both charges. The Judge, contrary to the provisions 
of s. 269 of tbe Code of Criminal Procedure, treated the jury as asses¬ 
sors in respect of the charge of murder, and, convicting L and N of 
dacoity, acquitted them of murder : Held, that the irregular procedure 
of tbe Judge could not deprive tbe verdict of the jury of its proper legal 
effect. Queen-Empress v. Lakshmana, 9 M. 42=9 Ind. Jur. 387 ... 426 

(13) S' 211—Murder—Explanation of charge essential. —At a trial before a 

Sessions Court a charge was reid out to the prisoner to the effect that 
they at a certain place on a certain date committed murder by causing 
the death of M, and that they had thereby committed an offence punish¬ 
able under s. 302 of the Indian Penal Code and within the cognizanoe of 
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the Court o! Sessions. The prisoners pleaded guilty and were convicted 
on their plea. The charge was not explained to the prisoners. In answer 
to questions put by the Court, prisoners stated that they had killed M, 
and that they made the admissions of their own accord and not on the 
persuasion of any one: Held, that the conviction must be quashed and a 
new trial ordered. AlYAVU v. QUEEN-Empress, 9 M. 61=2 Weir 337... 439 

(14) Ss. 285, 288, 5'dl—Wintesm, Examination of—Irregulariti,.—At a trial 

before a Sessions Court, the attorney, who appeared for the prisoner, sug¬ 
gested to the Court that, to expedite the trial certain depositions of 
* witnesses for the prosecution, taken before the Magistrate should be read, 

and that he should be allowed to cross-examine the witnesses thereupon; 
to this course the Governnoent Prosecutor and the Court consented: 

Held, that this procedure war illegal, but that, inasmuch as it had nob 
occasioned a failure of justice, a new trial should not be granted. SUBBA 
V. QUEEN-EMPRDSS, 9 M. 83 = '2 Weir 356 4o5 

(15) Ss. 342, Withdrawal of uncorroborated evidence by the witness— 

Examination of the accused—Confessions,—k and B were charged with 
the murder of C. the husband of B- There was some evidence that B 
had said her husbaud was dead a few days after bis disappearance ; and 
some bones, a skull, and some clothes were found in a neighbouring bury¬ 
ing gtouud which were ideotiB d as those of C. B made a statement, 
recorded on 4th June by the Village Munsif. to the effect that she had 
lured C into a garden, and that A. who was her paramour, had murdered 
him in her arms, which statement she repeated frequently with greater 
detail in answer to questions from the Committing Jlagistrate, and sub¬ 
sequently before the Sessions Court. On her appeal lo the High Court, 
after she bad been sentenced to death, she retracted her former statemeuts 
and made the usual charges of ill-treatment against ibe Police. A made 
a statement to the Committing Magistrate which be subsequently 
repudiated before the Sessions Court, to the effect th tt be has assisted m 
deposing of the corpse of C at the request of his brother-in-law, who 
corrobarated the statement in two depositions before the Magistrate which 
were likewise repudiated by the deponent before the Sessions Court: 

that the conviction of A was wrong and furlbet (Parker, J., dis¬ 
senting) that the conviction of B was wrong. Per Kernan, J.—“ As the 
second prisoner has withdrawn all the confessional statements made by 
her it ia necessary, according to the rulings of this Court, to examine the 
evidence and see if there is reliable independent evidence to corroborate to 
a material extent and in material particulars the statements contained in 
the withdrawn confessional statements. If no such corroborative evi- 
dence existr, then the contradictory statements of the second prisoner 
remaiti and doubt exists as to which statements is true, and the confes¬ 
sional statements cannot besafely relied on against the prisoner.” Semble. 

The same rule should be followed when a witness withdraws his deposi¬ 
tion befere the Sessions Court. Per Kernan, J.—The examioatjon of an 
accused person, under Criminal Procedure Code, s. 364, is subject to the 
purpose referred to in s. 342, wu., “ to enable him to explain any circum¬ 
stances appearing against him.” and not to supplemeot the case for tho 
prosecution against him to show that he is guilty. Queen-Empress v. 

RANGI. 10 51. 295=2 Weir 361 959 

(16) S 349 —A Second-class Slagistrate having convicted a person of theft and 

'sent him to a First-class Magistrate for enhanced punishment as an old 
offender, under s. 349 of the Code of Criminal Procedure, the First-class 
• Magistrate returued the prisoner to the Second-class Magistrate and direct¬ 

ed that ofiffeer to commit the case to Sessions. On a reference by the 
Sessions Judge, the High Court, while allowing the committal to stand, 
directed that in all cases referred under s. 349 of the Code of Criminal 
Procedure, the Court to which the case is referred should dispose of the 
case itself and not send it back to the Court by which the reference ia 
made for committal to Sessions. QUEBN-Bmpress v. Viranna, 9 
M. 877 = 9 Weir 427 

(17) 88 . 403, Different charges arising out of the same transaction—Acquit’ 

at—Further inquiry— Re-trial.—E being charged with theft and mis- 
chief in respect of certain branches cut from a tree claimed by the com- 
plainant, was tried by a Subordinate Ma^trate on the charge of mischief 
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and acquitted on the ground that, as against the complamant. E had 
title to the tree. On the application of the complainant the District 
Magistrate directed further inquiry into the case under s. 437 of the 
Code of Criminal Procedure, and on a reference to the Court of Session 
the Sessions Judge held that, as no inquiry into the charge of theft had’ 
been held, the order was legal: Held that the District Magistrate had no 
power to pass such an order under 8. 437, and that a trial on the 
charge of theft was barred by virtue of s. 403 of the Code of Criminal 
Procedure. QUEEN-EMPRESS v. Erramreddi, 8 M. 296=2 Weir 554 
= 9 Ind. Jut. 461 

(18) Ss 419, 420—See LIMITATION ACT (XV OP 1877), 9 M. 258. 

(19) S. ^Z'l-Further inquiry-Re-trial-District Magistrate, Powers of -Where 

an accused person has been discharge! by a Magistrate, further inauirv 
cannotbe direoted, under s. 437 of the Code of Criminal Procedure, on 
the ground that the Magistrate has not rightly appreciated the credit due 
to the witnesses. Further inquiry should only be directed when other 
witnesses might have been examined, or when the witnesses have not 
been properly examined ; and inasmuch as s. 437 does not direct that 
the evidence already taken should be taken again, the further inouirv 
should ordinarily be made by the Magistrate who made the original 
mquity. '^here a District Magistrate being of opinion that a Subordinate 
Magistrate had. without just cause, refused credit to the witnesses in a 
certain case aud had improperly discharged an accused person, directed a 
further inquiry by another Magistrate, and the accused was on the same 
evidence re-tned and convicted : Held, that the conviction must be 

quashed. QUEEN-Eupress v. AMIR Khan, 8 M. 836=2 Weir 657 

( 20 ) S. 488.-Whece an application is made to a Magistrate to enforce an order 

for mamteuance, passed under s. 488 of the Code of Criminal Procedure 
such Magistrate is not bound to enforce the order if the defendant proves 
that the claim for maintenance has been released. Rangamma v 
Muhammad Ali, lO M. 13=2 Weir 635 v. 

(21) S.48a-iliniafenn««-Z»iFn.co«»«n; for default of paymmt-Subseqmnt 

sentence of imprisonment awarded 
under b. 488 of the Cone of Criminal Proceduro for wilful neglect to 
comply oi'der to pay maintenance is absolute and the defaulter 

1^5 not entitled to r^elease upon payment of the arrears due. BIYACHA v 
Moidin KUTTI, 8 M. 70 = 2 Weir 639 xjixacwa v. 

(22) S. 517-Disposaf 0 / sfoZeii stolen-^Disposal of calf, not in 

esse at time of theft, by Magistrate on conviction of thief.—B’s cow having 

^ ^ convicted® 

Six months after the theft, V innocently purchased the cow, which 

while 10 his possession had a calf. The Magistrate, under s. 517 of the 

Code of Criminal Procedure, ordered that the cow aud calf should be 

the calf \vas not oven in embrvo 
at the date of the theft, the order to deliver up the calf was illecal 
In re. VERNEDE, 10 M. 25 = 2 Weir 670 ^ 

(23) Ss. 517. 520.-An order passed under s. 517 of the Code of Criminal Pro¬ 

cedure may be revised by a Court of Appeal although no appeal has been 

v'Ihmed? 9 M.Ts = 2 'w'ek 67^ 

(24) s. 52fi-Disi,-K( Magistrate and Civil and Sessions Judge (qua Magistrate) of 

Bangalore subordmate to Bigh Court.-lha District Msgistrate and the 
Civd and Sessions Judge of the civil and military station at Bangalore ate 
Magistmtes subordinate o the High Court at Madras lyithin the meaniug 

9 M 350 = 2 Weir 677 ° SOOTT v. EiCKETTs! 


Custom. 


4 ft ft 


Prachce-Labts-Bamthans of Palgat-Muhammadan religion-Bindu law of 
mlmrtance-Exduswn of widow and daughters by son's evidence necessary 

to support valid cuslom.-k clatm by tha mdow of S. Eavutban, a Labi 

of Palgat, and her daughters for their shares of his estate under Muham¬ 
madan law was opposed by other members of the family, who pleaded 
that, according to a special custom obtaining among the Ravuthaos of 
that part of the country adopted from Hindu law, females are excluded 
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from ioberitanco if sodb or sons’ sons exist. In two insbaoces it was proved 
that woman of this class had obtained shares under Muhammadan law by 
suits without this plea having been put forward. The District Munsif 
described these oases as inberruptions and found on the evidence that the 
custom was proved. On appeal this decree was confirmed by the Sub¬ 
ordinate Judge: Held, that no valid custom was established by the 
evidence. A custom to the valid must be consciously accepted as having 
tho force of law. MIRABIVI v. VBLLiUANNA, 8 M. 464»9 led. Jut. 267. 


Damages, 

(1) See CCWTBACT, 8 M. 38, 9 M. 359. 

(2) See DEFAMATION, 8 M. 175. 

Debt. 

See CIVIL PROCEDURE Code (Act XIV of 1882), 10 M. 194. 

Declaration. 

See Limitation act (XV op 1877), lO M. 213. 

Decree. ... 

(1) Execution—Invalid sale —Possession given to purchaser-^Sesiitutton sought 

in execution by judgment-debtor—Remedy by snif—Certaio land having 
been attached in execution of a decree by a District Court, S, the repre¬ 
sentative of the judgment-debtor, preferred a claim to the land in his own 
right, which was rejected, and the land was subsequently sold to a 
stranger and the sale was confirmed on the 23rd February 1884. On the 
same date the High Court, on appeal by S, set aside the order rejecting 
his claim. The District Court, in ignorance of the order of the High 
Court having subsequently put the purchaser in possession of the land, 

8 applied for restitution: Held, that the order of tbe District Judge 
confirming the sale was passed without jurisdiction, and that the District 
Judge had no power to restore possession to S. SUBBAYA v. YELLAMMA, 

9 M. 130=10 Ind. Jur. 101 

(2) Execution—Limitation— Decree for possession upon payment of mortgage 

amount and value of improvements—Final decree on ascertaimng value of 
improvements.—In a, decree for redemption of a Malabar kanam (mort¬ 
gage). it was ordered on the 12th llecember 1879 that the defendants 
should put tho plaintiff in possession of the land upon payment by plaint¬ 
iff to defendant No. 1 of the mortgage amount, and of the value of im¬ 
provements, to be determined in execution, to such of the defendants as 

should be found entitled. On the 12th August 1880 the plaintiff applied 
for execution, and on the 23rd September 1881 an order was passed that 
execution should issue on payment into Court by the plaintiff of the mort- 
Baee amount and the value of improvements which had then been as¬ 
certained. The plaintiff having failed to deposit the said amount, the 
application for execution was struck off tbe file on the 10th November 1881. 
On tbeSth December 1883 the plaintiff applied again for execution, and 
objection was taken that the application was barred by limitation : Held, 
that the application was not barred by limitation. KRISHNAN v. NlLA- 
KANDAN, 8 M. 137 

(3) Execution — Sale—Immoveable property — Hypothecation bond—Interest of 

obligee sold—General Clauses Act, 1868. s. 2 {5i—Interest anstng out of 
fanX—Where a judgment-debtor is entitled to a debt secured by a colla¬ 
teral hypothecation of land and the decree-holder attaches and sells the 
judgment-debtor’s interest in the bond, such interest is immoveable proper- 
* ty for the purpose of attachment and sale under the Cod© of Civil Proce¬ 

dure, 1882. Per Turner, O.J.—G««®»'e—Whether the decree-holder could 
not sell the debt apart from the security as moveable property. APPASAMI 

v. SCOTT, 9 M. 6 

(41 ite parte—Limitation Act, s. 5—Admission of appeal out of time—Order set 
aside at faring.—An order made ex parte, under s. 5 of the Indian 
Limitation Act, 1877, admitting an appeal after the period prescribed 
therefor, may be set aside on proper cause being shown by the Court which 
made it. VBNKATBAYUDU v. NAGADU, 9 M. 460 

(6) Fraud—Collusion between parties—Defendant subsequently pleading his own 
fraud,—A obtained a decree gainst B, in execution of which be was put 
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m possession of certain land by proclamation, the land being in the pos¬ 
session of tenants. A subsequently sued B and the tenants to recovef 
possession of the same land. B pleaded that the decree obtained by A 
was the result of a collusion between himself and A in fraud of B’s credit- 
ors : ffeld, that it was not open to B to raise this plea, VENKATRAMANNA 
V. VIRAUMA. 10 M. 17 = 11 Ind. Jur. 18 

S * # 

(6) See Civil Procedure Code (Act XIV of 1882), 8 M. 277, 9 u. 445. 

<7) See Hindu Law—Debts, 8 M. 208. 

(8) See Hindu Law—Joint Family, 8 M. 376, 8 M. 388. 

(9) See Malabar Law- Karnavan, 8 M. 3Si, 8 M. 484. 

Defamation. 

(1) Slander Action for abuse, no special damage being alleged—Damages, 

Measure o/.—The rule of English which prohibits, except in certain 
case, .an action lor damages for oral defamation unless special damage is 
.alleged, being founded on no reasonable basis, should not be adopted by 
the Courts of British India. If defamatory expressions ate used under 
such circumstance as tojnduce in the plaintifi reasonable apprehension 
that his reputation has been injured, and to inflict on him pain conse¬ 
quent OQS uch belief, the plaintifi is entitled to recover damages without 
actual proof of loss sustained. SemhU An action will not lie for vulgar 
abuse or hasty expressions ; but for malicious or culpable oral defamation 
an action will lie. Vindictive damages should not be awarded, and a 
distinction should be drawn in awarding damages when the defendant 
acts from carelessness and when he acts maliciously. In the latter case 
the p.amtifi is entitled to full compensation for the pain sufiered, and in 
the former to a sum sufficient to establish his innocence of the charges 
made. PARVATHi v. Mannar, 8 M. 175 

(2) See Counsel, lo M, 28. 

(3) See Criminal Procedure Code, (1882) 9 M. 439. 

(4) See Penal Code (act XLV of 18G0), 9 M. 387. 

Degradation, 

See Hindu Law—Marriage, 8 M. 1G9. 

Deposit. 

See Civil Procedure Code (Act XIV of i382). 9 M. 203. 

District Magistrate. 

See Criminal Procedure Code. 1882, a M. 18. 8 M. 33G 

District Munsif. 

See Civil Procedure Code (act xiv of 1882), lo M. 152 

Divorce. 


(1) 0 / wifB-Indmn Succession Act, 1865, .. l-Married Woman's Properti 

*•*1 j without property of her own seeking a divorce is 

entitled to have provision made by her husband for the payment of her 
costs in the suit. NATALL v. NataLL, 9 M. 12 

(2) See Hindu Law—Marriage, 8 M. 169. 


Emotaments. 

See Hereditary Village Office, 8 M. 249. 

Enfranchisement. 


See Hereditary Village office, 8 M. 249. 

Escheat. 


Under Mapilla Act—See Mal.\BAR Law—MORTGAGE, 10 M 189 

Estoppel. 

(1) Soe^Cn-IL PBOCEDHRE CODE (ACT VIII OP 1859), 8 M. 134, 8 M. 506, 8 n. 

(a) See CiviD Procedure code (act x of 1887 ), 8 M, ai 9 . 

(3) See CIVIL Procedure Codej(ACT XIV op 1882), 8 11. 348,.8 M. 496. 

(4) See Trade-Mark, 8 M. 149. 

(5) See Bes JUDICATA. 10 M. 102. 


PAM 


708 


121 


405 


1148 



GENERAL INDEX. 


£Wd0flce. 

(f) as to pedigree of a document thaihas been eet aside by the 

Court .—In a suit for division of the property of an extinct divided branch 
of the family of the parties who were governed by the Aliyasantana law, 
a written agreement which had been set aside by tbe Court as against 
the defendants whs ofleted in evidence by the plavntifE to prove that the 
patties were of equal grade of relationship, in which case it was admitted 
that partition was enforceable : Held, that the written agreement was 
Adtttissible ss 8 vid 0 Dce of pedigwe and that theplaiutifi was entitled to 
the decree sought for. Timma v. DabamMA, 10 M> 362 

of petition signedfiy a person available but not called as witness.— 
A, the son of a deceased zamindar, sued B and C, his widow and brother, 
for possession of the zamiodari, which was impartible. In order to prove 
that A was illegitimate. C. hied two petitions purporting to have been 
signed and sent to the Collector of the district by C, in 1871, referri^ to 
A’s mother as a concubine. C was not examined as a witness : aeld, 
that their contents were not evidence, but the petitions were themselves 
evidence to show that a complaint was made as mentioned therein. 
ParVATHI V. THIBUMALAI. 10 M. 334 
(3) See ADVERSE POSSESSION, 9 M. 460. 


Evidence Act (/ of 1872). 

(-1) Ss. 65, 80-See CRIMINAL PROCEDURE CODE (ACT X OF 1882), 9 M. 439. 

(2) S. 91—Swif for money lent—Unstamped promissory note-Cau^e of action.— 
The terms of a contract to repay a loan of money with interest, having been 
settled and tbe money paid, a promissory note specifying these terms was 
executed later in the day by defendant and given to plamiifi. This pro¬ 
missory note was not stamped. In a suit brought to recover tbe unpaid 
balance of the loan on an oral contract to pay : Held, that plaiotiff 
could not recover. POTHI REDDI v. VfiLAYUDASIVAN, 10 M. 94 = 11 

Tnd. Jur. 60 


Tidalriver-Prescription.-'^ho tight of the public to fish in tidal waters in British 
India may be curtailed by an exclusive privilege acquired by grant or 
prescription by certain persons within certain limits. Such an exclusive 
orivilece, being an infringement of tbe general rights of the public, could be 
acouired by a pi'riod of enjoyment which would suffice for tbe acquisition 
of an easement against the Crown. VIRESA v. TatAYYA, 8 M. 467 ... 


FAOE 


1005 


986 


816 


319 


Forest Lead, 

fll Enjoyment—Adverse possession—Quasipossession-Prescription.—In a suit by 
a zamindar to recover certain forest tracts from Government, the plaintifi 
relied on certain accounts called Ayakut accounts as furnishing proof of 
tbe inclusion of the said tracts wiibin tbe limits of the zamindari. The 
District Judge refused to accept these accounts as evidence of reputation^ 

because no evidence was produced to show for what purpose, by whom, 

and in wbat circumstances, these accounts were prepared, and what 
guarantee existed to ensure their accuracy: Held, that inasmuch as they 
were from time to time prepared for administrative purposes by village 
officers and were produced from proper custody and otherwise sufficiently 
proved to be genuine, were admissible as evidence of reputation. No distinc¬ 
tion can be drawn between evidence of reputation to establish and to dis- 
parage a public right. Tbe plaintifi having proved that ho and bis 
‘ ancestors had out wood, pastured cattle, and gathered forest produce m 

certain forests for fifty years, the Lower Court held that such acts of en¬ 
joyment were only evidence of an easement and not of adverse posnession; 
Held, that these acts as they had been done under the belief and asser¬ 
tion that the said tracts formed portion of the zamindari, and that the 
plaintifi and his ancestors were owners of the said tracts were evidence of 
adverse possession- 

in principle, an act done is one of ownership or evidence of an easement ao- 
ootding as the person doing it asserts general ownership or a particular 
right in other property. Tbe enjoyment of any right of ownership over 
the Boil is, prime facie, proof of ownership of the soil. Where therefore 
the Lower Court found such an enjoyment of a forest as proved title to 
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Forest Land—{Concluded), 

the profits thereof and such onjoyment was accompanied with an asser¬ 
tion of ownership of the soil: Beld, that the Court was bound to fiad a 
title to the soil established. Where a tract of land with a defined bound¬ 
ary has been throughout claimed by a person as owner and acts of owner¬ 
ship have been done on various portions of it, suoh acts may be accepted 
as evidence of the possession of the whole tract. SlVASUBRAlTANYA v 
Secretary of State for India, 9 M. 285 

(2) Malabar Preaumption as to ownership—Rights of Crown and of occupier of 
waste land under Hindu lawSuit by Crown for declaration of title and 
possession—Platnt—Cause of action within statutory period not alleged— 
Burden of proof—Limitation—Regulation II of 1802-Remedp suspend- 
ed-Right surveyxng-Act XIV of 1859— by Crown not affected- 
Limitaion Act, 1671—Effect on subsisting rights—Limitatidn Act, iSifet 
S3. 2 —28—Construction. —In the district of Malabar and the tracts admi¬ 
nistered as part of it, there is no presumption that forest lands are the 
property of the Crown. According to the Hindu law a right to the pos- 
sessioo of land is acquired by the first person who makes a beneficial use 
of the soil, the right of the Sovereign being to assess the occupier to 
revenue. Assuming that the Crown has tho right to oust any person 
who. without sanction, occupies waste land which has not been appropriat- 

ed for any public purpose, it cannot, by a suit brought for a declaration 

of title, or for ejectment, the date at which the cause of action arose not 

being stated m the plaint, compel a defendant to prove possession for 60 

years. As a general rule, a plaintifT must not only show he has a title 
but that he has a subsisting title, which he has not lost by the prescrip¬ 
tive sections of the Limitation Act. The probable explanation of the 
ruling in Radfca Gobind Roy's case (Suth. P. C. Cases 809) is, that 
when a plaintifi proves title and possession, it is to be presumed that 
his possession continues till the defendant proves that the posses¬ 
sion interrupted, but that where the plaintifi can prove title only 
possession, he must prove that the adverse possession of 
he defendant or the acts of which he complains as imnugning his title, 

prescribed by the Limitation Act. In a suit 
instituted m March 1879 by the Crown for a declaration of title to certain 

Is,?* possession of a portion thereof, the defendants alleged 

that the land has been in their possession for more than 60 years ; Held 
that It was incumbent on the Crown, under art. 149 of sch. It of the 

possession of the proprietary rights 
years, or. if the defendants proved possession, that such 
became adverse within such period. The District 
held, that up to April l,1873.when the Limitation Act of 1871 
wh^ fh *5® imitation for such a suit was 12 years from the time 

action arose, and that tho suit was barred bv adverse 

t^on n nMflnV yf*;? April 1 , 1873 : Held, that even if Regula- 

onlv Crown, inasmuch as the Regulation 

1 ftso remedy and did not extinguish the tight, and Act XIV of 

««bsisted when the 

Tore*. ?n At. "fl n as long as that Act was 

60 Years entitled under that Act to sue within 

ISn c, ^ from the 1st of October 

Jf JiA r '' provided it could ba shown that the cause 

® ‘•te date of its institution. 

Secretary of state v. Vira Rayan, 9 M. its 
Forfeiture. 

See Landlord and Tenant. lO M, 351 . 

Fraud. 

t^a^ to recover Rs. 815, principal and in- 

or^oAo “'‘ered the terms of the hood 

Davabtnnnn‘? t whole efe 

^ Of payment of any instalment, and (2) by doubling 

the rate of interest. The defendant admitted in his written statement 


Vags 
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Praud-“ {Concluded), 

that he bad received a certain portion of the consideration for the bond 
from the plaintiff. At the trial the plaiotifi claimed to amend the 
plaint and recover the first instalment according to the terms of the bond 
as executed by defendant; Held, by the Pull Bench {Kernan, Offg. C.J., 
MuUasami Ayyar, Butchins, Parker and Handley, JJ.) that the suit 
must be dismissed. Per Kernan and Muitusami Ayyar, JJ.—The de¬ 
cision in Ramasamy Ron’s case Is in conformity with the Law of Eng¬ 
land. Per Kernan, Hutchins, Parker and Handley, JJ.—The rule m 
ilfasfer v. Miller is in consonance with equity and good conscience and 
applicable to the mufassal. Per Muttasami Ayyar, J.—That rule is more 
penal than equitable, but having been adopted by the J?!® 

must be followed. CHRISTACHARLU v. Karibasyya. 9 M. 399 (F.B.)- 
10 Ind. Jur. 409 

(2) See Decree, lO M. 17. 

(3) See Hindu Law— Widow, 8 M. 304. 

(4) See VENDOR AND PURCHASER, 9 M. 89. 

Qoveraor in Council. 

See JURISDICTION, 8 M. 24, 

Hereditary Village Oflice. , j n j- 

BmMion Wo/ 1831 - 40 ( 7 ^ 0 / lsm {Madms\-Karmm,,nam land-H^edu 
iary offne -Eniranchisemeni—Inam Commissioner s tttU’deed Title to 

emolumenls of o^«.-The lands forming 

ditary village office having been separated from the office by Government, 
were enfranchised and granted by the Inam Commissionor Jo V. who had 
been appointed to. and. at the date of enfranchisement, held the office 
without possessing any hereditary claim thereto. In a suit by R. who 
claimed to be of the family of the hereditary office-holders, 
land from V ; Held, by the Pull Bench (Hutchins J.. dissenting) that R 
could not recover. VENKATA v. RAMA, 8 M. 249 (F.B.)=9 Ind. Jut. 185. 


PA^E 


673 


172 


Htgbway. 

See Civil Procedure Code (.act XIV op 1882), 9 M. 463. 

Hindu Law. 

1. —General. 

2. —adoption. 

3. —ALIENATION. 

4. —Custom. 

5. —Debts. 

6. —GIFT. 

7. _Impartible Estates. 

8. —Inheritance. 

9. —JOINT Family. 

10. —Maintenance. 

11. —Marriage. 

12. —Partition. 

13. —RELIGIOUS ENDOWMENT. 

14. —Reversioner. 

16.—Self-acquisition. 

16. —Stride ANAM. 

17. —Succession. 

18. —Widow. 


I.—Oeaeral. _ 

(1) Landlord and Tenant— Compensation. Bee LANDLORD AND TENANT, 10 M. 

(2) Waste lands—Rights of Crown and ocoupier-Sce FOREST LAND, 9 M. 175. 


2,—Adoption. ^ 

t\\ Ji //«. ,j.r,nnavanam of sagotra-Brahmans--Custom proo/.—According to tne 
^ o^tom obtaining amongst Brahmans in Southern India, the adoption ofa 
boy of the same gotra, after the upanayanam ceremony has been perform¬ 
ed is valid. VIRARAGAVA V. RAMALINGA.9 M. 148 (F.B.) 

(2) 0 /.apinda-V one of the ne«e»6 male sapmaae of 

B. gave his son in adoption to the widow of S, in 1878. Both 
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flindu Law—2.^Adoption—[Conaluded). 

the giver anS receiver professed to have been carrying out the directions of 
S. lu 1883 a suit was brought by N. another sapinda, to set aside 
this adoption, and it was found that S. bad not authorized the adop¬ 
tion as alleged by the defendants : Held, that, under the circumstances, 
V’s assent to the adoption did not render it valid. VENKATALAKSMAMMA 
V. NARASIYYA. 8 M. 545 

(3) Ou%lom—Brahmans—Adoption of daughter's and sister's S9JiS, —In Southern 

India the custom which exists among Brahmans of adopting a sister’s or 
daughter’s son is valid. Vayidinada v. APPU, 9 M. 44 (F.B.) 

(4) Widow adopting to her deceased husband, tciOi consent of sa-pindas—Effect of 

estate having already vested in the widow cf a son.—A son’s widow having 
obtained her widow’s estate in the property inherited by her deceased 

husband from his father, the widow of that father cannot adopt a son to 

the latter, whether she acts under authority from her husband or as widow 
with the assent of sapindas. That the power of the father’s widow to 
adopt a SOD to him is brought to an end upon the vesting of the estate in 
the son’s widow was decided in Mussumat Bhcobun Moyeee Debia v. Bam 
Kxshore Acharj Chowdhry and Padvinhumori Debt v. The Court ot 
Wards. THAYAMMAL v. VENKATARAMA, lOM. 205 (P.C.) = 11 Ind. Jur. 

271 = 14 I.A. 67==5 Sar. P.C.J. 10 

• • • 

—8.-/4//ewflfio/i. 

See HINDU Law—WIDOW, 8 M. 290, 8 U. 304, 8 M. 552, 

•- 4,— Custom- 

(1) Caste usage—Exjmlsion of member of caste tinder mistake of fact and without 

notice. In a suit relating to the management of the common property of 
the members of a Hindu caste, the plaintiff's right to sue was denied on 
the ground that, having violated the rules of the caste, be bad been 
expelled from it : Held, (1) that it was open to the Court to determine 
whether ot not Ibe alleged expulsion from caste was valid ; (2) that if 
the plaintiff had not in fact violated the rules of the caste, but was ex- 
pelmd undor ihe bond fide^ butraistdken belief that he had committed a 
^sto ofieDC3, the expulsion was illegal and could not affect his rights. 
Ptr Kernau, -A Custom or mage of a caste to expel a member in his 
abseiioc without notice given or opportunity of explanation offered is not 
a valid custom. Krishnasami v. Virasami, 10. M. 133 

(2) Ulatam custom Status of son-in-law—Coparcenary sutvhorship—Proof of 

cJisfom.—Although an illatam son-in-law and a son adopted into 
the-same family may hve in commensality. neither thev nor their des- 
coadauts cau. lo the absence of proof of custom, be treatea as Hindu copar- 

cenets having the rrght of survivorship. Chenchamma v. SURBAYA 9 

M. 114 ’ 

(3) See Hindu Law—adoption, 9 M. 14, 9 M. 148. 
fl) See Hindu Law—marriage, 8 M. 440. 

— S.—Debts. 


(1) Debt binding on family—Suit against one of two undivided brothers—Personal 
decree Attachment of fam-ly property—Effect of decree.—Tho creditor of 
" family, consisting of two brothers, sued the elder brother 

only (the younger being a minor) to recover a debt binding on both 
brothers and having obtained a decree for the payment of the debt, 

a family property. In a suit by the younger brother to set 

a.ide the attachment quoad bis share m the property attached: Held, 

passed against the elder brother as 

must prevail. VlRA- 

RAGA\AaiMAv. SajiudraLA, 8 M. 208 

of sale in execution of 

fnnff ^ property of an undivided Hindu family, 

co^Dsisting of father and sons, has been sold in execution of a decree 
obtained against the father only for a debt contracted bv him for purposes 
neither immoral nor illegal, the sons cannot recover Iheit shares from the 
puicbaser. if the oecree has been obtained upon a mortgage or bypothe- 
cation of the property directing such properly to be sold lo realiL the 
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Hifldu Law—S*’^Debts-“{Conclvded), 

debt. It is otherwise if the decree in execution of which the sale takes 
place is a mere money decree. Per Kernan, /.—It will still be necessary 
in all cases where a creditor seeks in a suit to bind a son’s estate in ances¬ 
tral or other property for a debt incurred by his father and not by him. 
that the son should be made party to the suit- PONNAPPA v. PAPPU- 
VAYYANQAR, 9 M. 343 (F B.) 

- 6,-Gift. 

Of undivided share by a ccrparcener invalid. of Hindu law which forbids 

voluntary alienations of the family estate by a Hindu coparcener applies 
as wall to gifts to relatives as to gifts to strangers. PONNUSAMI v. 
THATHA, 9 M. 273 


■ 7 .—Impartible Estates. 


(1) Impartible zamindari— Money decree against zamindar—Attachment and sale 
of estate—Suit by son to recover after father* s death—Bights of purchaser. 

In execution of a money decree obtained against the holder of an impartible 
zamindari. the creditor attached certain immoveable property-portion o£ 
tbe zamindari—which he described as tbe property of the debtor. Ibis 
was sold by tbe Court and purchased by L. A suit having been brought by 
the son of the judgment-debtor. after his father's death to recover the 
pronerty from L \—Beld, that all that L acquired was tbe hfe-mterest of 
the' judgment debtor, in the property, and therefore the 
entitled to recover. SiVAGANGA ZA^^^’DAR v. LAKSBMANA. 9M, 188 ... 

(21 TJnsetlled paiayamheld on service tenure—CommiUation of service for guit- 
rent— Enfranchisement—Inam putta issued to Bindu widow by Govern¬ 
ment, achnowledging her absolute title to estate, not a grant of a new estate 
-Joinder of plaintiffs— Suit by daughter and daughters son against 
widow to declare alienations invalid.—The palayam ofC was granted 
during the Muhammadan rule to a Hindu on service tenure, the condition 
being that the grantee should maintain a body of police for the service of 
the paramount power. This palayam was oot under permanent 

settlement under the provisions of Regulation XXV of 1802. Tbe last 
male holder died in 1860 leaving him surviving a widow K and a daughter 
C. In 1865 tbe Government discontinued tbe service and, m lieu theraot 
and of the rever'^ionary interest of the Crown, imposed a quit-reut, and an 
inam putta was issued to K by the Inara Commisfioner by which her 
title to the estate was acknowledged by the Government of Madras and 
tbe estate was confirmed to her as her absolute property subject to the 
quit-rent. In 1882. C and her minor son A sued K and others, to 
whom K bad alienated portions of tbe estate, for a declaration that they 
were tbe reversionary heirs of K and that tbe alienations made hy K 
were good only during tbe lifetime of K. The District Judge held that 
there being no collusion between C and tbe defendants, A was oot 
entitled to join in the suit;-ffeW, that A was entitled to join C as 
co-plaintifi. Held also that the ©Sect of the inam putta was not to 
confer on K any new estate but merely as between the Crown and the 
owners of the estate to release the reversionary right of the Crown. 
Nabayaka V. CHENGALAMMA, 10 M. 1 


8.—Inheritance. 

(1) A son's power to adept—ImpartibU .estate-Failure to prove alleged custom 
in a family against adoption—Invalid agreement between father and father s 
brother, tn a joint family, contrary to rights of son already 6or».—Two 
brothers, undivided under the Mitakshara. the family estate being an im- 
partible zemindari in the possession of one of them who had a son. con¬ 
tracted with each other that, in the event of an indefinite failure of male 
issue in the line of either of them, the estate should descend m the line of 
the brother having aurasa (self-begotten) issue, and should not be aUenated 
from tbe line of tbe latter by adoption '.—Held, that this contract did not 
bind the son not to adopt, or exclude from the inheritance a son ^opted 
by him. Such a stipulation was contrary to the law declared in the Taniore 
case and was ineffectual to prevent the son’s exetoising Ws right of adop¬ 
tion. ^UBIYA BAU V. Raja op FiTTAPUB, 9 M. 499 (P.C.) = 1S I.A. 
97=4 Sar. P.O.J. 726«10 Ind. Jur. 392 

(9) Partition—Disqualified heirs-Birih of qualifUd Aeir.—Under the Hindu 
law of inheritance which obtuins in Southern India, the sons of a deaf and 
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fi iadu Law— 8. —/nheritance— (Concluded). 

dumb member of an undivided Hindu family are entitled to a share of the 
family estate in the lifetime of their father, notwithstanding that they 
were born after the death of their grandfather. In sueh a case the estate 
vests on the death of the grandfather in the qualified heirs subject to the 
contingency of its being divested on the recovery of the disqualified, or the 
birth of a qualified heir. KRISHNA v. SAill, 9 M. 64 (F.B.) 

(3) Stepmother—Patei-nal uncle.—Cadex the Hindu law which obtains in the 

presidency of Madras, a stepmother does not succeed to the estate of her 
stepson ID preference to a paternal uncle. Mari v. CHINNAMUAL 
8 M. 107 (F.B.) 

• 9 # 

(4) Stepmother—Sagotra Sapindas. —According to Hindu law current in the 

Madrnfl Presidency, a stepmother does not succeed to the estate of her step¬ 
son in preference to his grandfather's brother’s grandson. Ramasami v 
NaraSAMMA. 8 M. 133 = 8 Ind. Jur. 666 

(5) Unborn son—Bight to ancestral property not defeated by will of father — 

According to the Hindu law which obtaios in the Madras Presidency, the 
right of a son io the womb to ancestral property cannot be defeated by a 
will or gift. Quare :—Whether this rule would govern the case of an 
alienation for value. MlNAKSHI v. ViRAPPA, 8 M. 89=9 Ind. Jur. 21... 

—^9.—Joint Family, 


(1) Decree against an undivided brother—Mortgage of joint property.—A, an 
undivided member of a Hindu family, mortgaged part of the family 
property by way of conditional sale to B. to secure a loan. B having 
sued A personally for the amount due, A admitted the mortgage and said 
he would surrender the property in discharge of the debt, and a decree 
was passed accordingly. A’s undivided brothers intervened in execution 
Held, that the decree not being passed against the joint family or its 
representative, and not describing the property, which it directed to be 

aeuvftFed to the plaintiff by way of absolute sale to be family property, 
^ould not be executed against the family property. GUEUVAPPA v'. 




Decree against father—Sale oj ancestral estate in execution of money-decree— 
bon s habiUty and righ's.—A sale of ancestral property in execution of a 
money-decree obtained against a Hindu father will, if the debt was 
neither immoral nor illegal, pass to the purchaser, the entire interest of 
j L could dispose, i.e., his son’s as well as his own share, pro¬ 

vided the purchaser has bargained and paid for such interest. The son 
not being bound by the decree against hi.s father may contest the sale by 
suit, but unless he proves that the debt was not such as to justify the sale 
he cannot succeed. The revised ruling of the Full Bench m Ponnappa v! 
Pappuvayyanqar (9 M. 343) as to sales in axecution of money-decrees 
against the Hindu father has been overruled by the decision of the Privy 
CouDcil 3D Mtisssamul Nanomi Babuasmv, Modon Mohun 13 I A 1 = 13 n 
21. NARASANNA V. GuRRAPPA, 9 M. 424 

Execution of decree agaimt a »im6er 0 / an Undivided family by sale of his 
personal interest in the family estate, which was an impartible eemindari; 
such interest, by reason of his death before the sale, consisting only of the 
rerits and profits then uncollected —On a sale of the right, title, and inter¬ 
est in an impartible zamindari in execution of decrees against the zamin- 
dar, the head of an undivided family, the question was whether (a) onlv 
hi8 own personal interest or (b) the whole title to the zemindari including 
the interest of a son and successor, passed to the purchaser. The procla- 
mationofsale purported to relate to (a) only ; and between the dates of 
proclamation aud the auction sale the zsmindar died. Oo the argument 
that this having given rise to an ambiguity, the Court must be under- 
scood to have sold all that rt could sell, and that under the oircufQstances 
it could sell, and was bound to sell. (6); because, the debts, the subject 
of the decrees under execution, not having been incurred by the late 

purpose, the entire zamindari formed assets 

the question of 

what Court could or should, have sold had not arisen. All that requir- 

til the Court had sold. If (a) only was put up for sale, 

then that interest only could have been purchased. Two Courts having 
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tiiiadu Law-^9,—Jolat FatnUy— (Concluded), 

concurred in finding that (a) only was sold, in which also their Lordships 
agreed, only that interest passed to the purchaser. PattacHI v. CHINNA* 
THAMBIAR, 10 M. 241 (P.C.) = 14*I.A, 84 = 11 Ind. Jur. 272—5 Sat, P.C.J. 

38 

(4) Execution of decree for maintenance of widow—Liability of ancestral estate.— 
Mftintc^naoco docreod to a coparccoer’s widow by idason of her exclusioa 
from succession in a joint family cannot be regarded as a charge on the 
family estate or the decree treated as a decree against the managing 
member of the family for the time being. 

Ai the widow of an undivided member of joint Hindu family, obtained a 
decree for maintenance against B, the brother of her deceased husband, 
not expressed to be a decree against the bead or representative of the joint 
family. B died, and C, his eon, having been brought m as his represent- 
abivei resisted the execution of the decree by attachment of the family 
estate-.—Hefd, that the family estate was not liable. Per cur.—In a 
regular suit, C may clearly be held liable to pay maintenance to A, and 
a decree mav be passed against him ; but in execution proceedings the 
decree must’bc taken as i6 stands and executed against the son as his legal 
representative in the mode prescribed by s. 234 of the Code of Ci^vil Proce¬ 
dure, and it is not open to extend the scope of the decree in such proceed¬ 
ings.’ MUTTIAv. VIBAMMAL, lOM. 283 {P.B.) 

(51 Money decree against father-Attachmwt of son's shares.—In a suit brought 
against the father of a Hindu family and his eldest son, on a bond execut¬ 
ed by the former, by which family property was hypothecated as security 
for the repayment of the debt, decree was passed against the father only 
and his share of tbs property was declared litble to be sold. In execution 
of this decree, family property was attached, hut, ou the intervention of 
tbe younger sous, the attachment was set aside as to their shares, in a 
suit brought by the decree-holder to establish his tight to sell 
sons’ shares iu aatisfactioa of the decree against their father ■—Beid, that 
so far as the younger s ms ware conceroc 1 che decree must be treated as a 
decree for money against the father and that all thatooulu be 8oW m 
execution of the decree against the father was the share of the lather. 
UUAMAHESWABA V. SiNGAPBRUMAL, 8 M. 376=9 Ind. Jut. 2fa^ 

(61 Mortgage by father—Suit to enforce against mofiager of family—Decree for 
sale-Attachment—Order for sale of property-Sale of right, title and in¬ 
terest—Rights of purchaser.-V, a Hindu, and bis son P executed » mort- 
eage of a house, the self-acquired property of V. V having died, P» the 
manager of tbe family, was sued by the mortgagee on bis own promise 
in the mortgage-deed and as representative of V, and a decree was passed 
for tbe sale of the house in default of payment by P within throe months 
of the debt then due. This period having elapsed, the motegagee applied 
to the Court to enforce the decree by attachment of the mortgaged proper¬ 
ty and the property having been attached, application was made for sale. 
By a warrant, dated 3rd December 1874, the Sheriff of Madras was order- 
ed to sell the property, and on tbe 12th July 1875 the Sheriff sold the 
right title, and interest of the judgment debtor in the said house to K. la 
a suit brought by K against P and the other members of the family to re¬ 
cover possession of the hou8e:-He(d. that as the mortgagee intended to 
enforce his tights uoder tbe mortgage by sale, and the Court intended to 
sell the bouse as mortgaged property, K was entitled, by of his 

porebaBB, to recover possession of the bouse. KRI8HNAMA v. PERUMAL, 

8 M. 368 


4 » • 


- lO.—Maiitiettatice. 

(1) Parent and child—Duty of son to maintain aged mother.—Kccotding to 
' ' Hindu Law, a bod is bound to support his aged mother, whether or not 
he has inherited property from his father. SUBBABAYANA y. SUBBAKKA, 

8M. 236 . . , 

2) Suit to redua rate awarded by decree.—B, a Hindu, obtained a decree for 
maintenance at a certain rate against R. her father-m-law. After 
ifae death of R. V, who was adopted by R. subsequent to the decree, sued 
B to have the rate reduced on the ground that tbe estate of B, which came 
to hiB hands, was considerably diminished in value J—fleW, that, as the 
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estate bad been dimiDished by the voluntary act? of R and V, the claim 
could not be allowed. ViJAYA v. Sripathi, 8 M. 94 = 9 Ind. Jur. 63 ... 

(3) Sudra—Illegitimate son— Issue of adulterous intercotirse—Maintenance.—k 

Sudra. having kept the wife of another man in his house for many years as 
a concubine, had a son by her whom be recognised as his, own. In a 
suit brought by the son. who was of age. to recover maintenance from his 
putative father:— Held, that he was entitled to recover. KUPPA v. 
SINGARAVELU, 8 11. 325 

I « • 

(4) See Hindu Law (Joint family), lO M. 283. 

■-//.— Marriage. 

(1) Lingaits—Marriage—Desertion of wife-Re-marriage of wife vnZid.—Accord¬ 

ing to custom obtaining among the Lingaits of South Ganara. the re- 
mairiage of a wife deserted by her husband is valid. ViR tSANGAPPA v 

RUDBAPPA, 8 M. 440 = 9 Ind. Jur. 349 

• • • 

(2) Marriage— Divorce— Change of religion—Degradation—Death of husband 

whiU outcaste—Dissolution of marriage—Suit by widow to recover hus¬ 
band s estate. In 1850 K married S, both beiog Brahmans. K subsequently 
became a convert to Christianity, In 1881 K died and S claimed his 
estate i—Hcfd. that, according to Hindu Law, K died an nutoaste and 
degraded, and that, as bis degradation was unatened for, the marriage 
became absolutely dissolved, and no right of inheritance remained to S. 

SINAMM4L V. The Administrator-General of Madras, 8 M. 169... 

- 12.—Partition. 

(1) Partitionsuit- Joint property—Stridhanam—Presump ion—Procedure—Suit 

by granason against uncle in lifetime of grandfather, alleged to be imbecile 
— Death of grandfather before trial-Objection to suit on 'appeal disallowed 
—Civil Procedure Code^ s. 5G1— Objections to decree in forma pauperis 

sued N (bis uncle) for partition of the estate of V, the 
(father of N), in the lifetime of V, who was alleged to be of unsound 
mind. N objected to the suit being entertained on the ground that V 
was ahyo. Before issues were settled V died and the suit wa? tried and 
K obtained decree. On appeal by N on the ground that, when the 
plaint was filed, K had no cause ol action -.—Held, that the decree could 
not on this ground be set aside. Objoctions by a respondent |to a decree 
under s. 561 of the Code of Civil Procedure cannot be filed in ierma 
paupe'ns. When property stands in the name of a female member of a 
joint Hindu family there is no presumption that such property is the 
common property of the family. NARAYANA v. KRISHNA, 8 M. 214 ... 

(2) Rights of an illegitimate son of a Sudra —Postfton of legitimate, adoptive, and 

illegitimate sons and daughter's sons, compared—Construction of a deed of 
partition—Parltalparlition—Admissibility in evidence of petitions signed 
by a person available but not called as witness. * A, the son of a deceased 
zamindar sued Band C, bis widow and brother, for possession of the zamin- 
dari, which was impartible. In order to prove that A was illegitimate, C 
°purporting to have been signed and sent to the Collector 
of the district by C, in 1871, referring to A’s mother as a concubine. 0 
was not examined as a witness '.—Meld, that their contents were not 
evidence, but the petitions were themselves evidence to show that a com¬ 
plaint was made as mentioned therein. 

In order to prove that C was divided from the late zamindar. A filed and 
proved a deed of partition executed by them in respect of their moveable 
property ani of a house, which concluded as follows “There shall be 
connection only by relationship, but there shall be no pecuniary connec- 
tion wtweenus.” Wefd, that the deed effected only a partial partition, 
and that the last clause must be referred to the co-parcener’s right in 
partible property described in the instrumeot, and did not operate as a 
release of any right of succession to impartible property. 

A was found to be an illegitimate soo of the late zamindar that 

he could not exclude his father’s co-parcener or w’idow from lauccassion to 
the impartible zamindari. Parvathi v. Thirumalai. 10 M. 334 

<3) Sudras-Ukgitimate son, status and rights of—Suit for partition by illegi- 

son of undivided brother against sons of other brothers,—Xn a joint 
Hindu family of the Sudra caste, consisting of three brdtbers, two left 
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legibimate SODS and-tho third an illegitimate son. In a suit brought b 7 
the latter for partition of the family estate against hie father’s brothers’ 
SODS '.—Held, that he was nob entitled to a share but only to maintenance. 
BANOJI V. KANDOJI, 8 M. 557 

(4) See CIVIL PROCEDURE Code (XIV op 18821, 8 M. 75. 

- l3.—Rtli^ious Endowment. 

Religious institution—Succession in religious houses and among ascetics—Civil 
Procedure Code, ss. 41. 146. 147. 639—Suits in myed o/ religious and 
charitable trusts—Jomder oj claim for moweQ6/e and immoveable property— 
Form of decree not indicated in the plaint but indicated by the issues—Limi¬ 
tation Act, 1811-Act XV of 1877. s. lO-^ci V o/ 1843-Spiriiuai slavery 
of a pupil to hts Quru -—This was a suit brought in 1*^81 with no written 
consent of the Advocate-General by the bead of an Adhinam for declarations 
that a Mutt was subject co hi?< control: that he was entitled to appoint a 
manager; that the present head of the Mutt was not duly appointed 
and his nomination by his predecessor was invalid; and for delivery 
of possesriou of the moveable and immoveable properties of the Mutt 
to a nominee of the plaintiS. The claim extended also to religious 
establishments at Benares and elsewhere connected with the Mutt. The 
Mutt was founded by a member of the Adhinam. Many previous beads 
of the Mutt had agreed to be "slaves” of tbe head of the Adhinam. 
but for over 60 years the head of the Adhinam had exercised no manage¬ 
ment over the endowments belonging to the Mutt: and in a suit 
(compromifiedj of tbe year 1854 the present pnetensions of the head of the 
Adhinam had been denied in toto. The defendant bad succeeded in 1880 
to the management of the Mutt under the will of his predecessor, dated 
the same year, and was not a disciple of the Adhinam :—3eld, (1) that 
the Mutt is affiliated to the Adhinam, but the head of the Adhinam is nob 
entitled to appoint to the office of bead of the Mutt and is not entitled to 
an order for delivery of the property of the Mutt to himself or to bis 
appointee ; (2) that on the evidence as to the usage in the establishments 
in question, the head of the Mutt is entitled to appoint his successor bub 
his election is limited to members of the Adhinam : and the head of the 
Adhinam is eutitled to enforce this rule though he is bound to invest a 
disciple properly nominated by tbe head of tbe Mutt; (3) that the defend- 
act not beiog a disciple of the Adbioam* bis appointmeot is invalid and 

the head of the Adhinam is entitled to see that a competent member of 
the Adhinam was appointed in his stead ; (4J that the plaintiff i?3 entitled 
to declarations based oo the two last mentioned endings sinco they were 
comprised in the issues framed under ss. 146 and 147 of the Code of 
Civil Procedure, although tho appropriate form in which the decree ehould 
be passed was not indicated with precision m the plaint itself; (5) that 
the suit was barred by limitation in respect of the personal olaim to 
manage the endowments as to which no claim had been pub forward for 
50 years ; (6l that the suit was not barred by limitation in respect of the 
claim to set aside the appointment of the defeudant (who entered into 
poseession in 1880 under a will, dated in the same year) or to see that a 
competent Dharmapuram mao be appointed, in spite of the total denial 
of the claims of the head of the Adhinam in 1864 ; (7) that the con^t 
of tbe Advocate-General to the suit is not required : the suit having been 
instituted under the Civil Procedure Code of 1877 and the cause of 

action not being an alleged breach of trust; (8) that there is nothing 
irregular in seeking to recover moveable and immoveable property m the 
same suit if the cause of action is the same iu respect of both ; (9) that 
the agreement of the head of the Mutt bo become the * slave of his guru 
could have uo legal operation since 1843, and that the adverse possesHion 
of the defendant from that year is fatal to any claim of the plaintiff under 
such agreement. GIYANA SAMBHANDHA PANDABA SanKADHI v. 
KANDASAMI TAMBIBAN, 10 M, 375 

verBiooer, 

SaUhywidowinexcessof power—Suit by reversioners for share of lai^ sold on 
payment of proportionate amount of sum properly lent—Decree for 
redemption.—The widow of a Hindu sold to the defendants a eportion of 
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her husband’s estate for less than its market value and for a sum In ex¬ 
cess of what she was justified in raising by sale. The plaintifis, two of 
three reversioners entitled to the estate, sued, on the death of the widow, 
to recover from the purchasers two-thirds of the land sold upon payment of 
two-tbirds of the sum which the widow was justified in raisiiag :—Beld, 
that the plaintiffs were entitled to the relief (daimed. SUBRAMANYA v. 
PONNUSAMI, 8 M. 92 ... 64 


- iS.^Seif—Acquisition. 

(1) Burden of proof. —Where waste land was taken up and cultivated by the 

father of an undivided Hindu family and the question was whether it 
was family property or self acquired i—HeM that the burden of proof 
lay on those who asserted that it was self-acquired. Quizre.—Whether 
under Hindu Law, a father has power by a nuncupative will to dispose 
of self-acquired immoveable property to the complete disinherison of a son. 
SBBBAYYA V. CHELLAMMA, 9 M. 477 

(2) Self-acquired immoveable property—Nuncupative will—Disinherison of an 

undivided son. —Under Hindu law, a father has power by a nuncupative 
will to dispose of self-acquired immoveable property as he pleases and to 
the complete disinheriting of an undivided son. A, a Hindu, took up 
some abandoned waste land and brought it into cultivation:— Held, that 
tbo true test as to whether the land is his self-acquired property or not, is 
whether it was brought under cultivation by family or self-acquired funds, 
and the onus probandi lies upon those who alleged the latter. SUBBAYA 
V. SURAYYA, 10 M. 251 

*- 16. — Stridhanam. 

See Hindu Law (Partitionk 8 M. 214. 

-/ 7. — Succession. 

Converts—See SUCCESSION ACT (X OF 1865), 10 M. 69. 

- 18.—Widow. 


( 2 ) 

(3) 

(4) 


AiUmpt to control the descent of property—Ba. judicata.—Two brothers having 
divided their family estate, each took a share consisting of villages which 
they held separately, agreeing in the instrumeut of partition that “ the 
villages of the shares of both of us should in future descend only to the 
SODS and grandsons, and so on of us both, but must not go to any others. ” 
On the death of one brother leaving a widow and daughters, the widow 
obtained possessir n of the villages which formed her husband’s share, and 
a suit brought against her by the other brother to recover them was dis¬ 
missed on tbe ground that the divided shares descended according to law. 
The widow then transferred the vill.igcs to her elder daughter, whose right 
to the possession, as against the brother, was declared in the present suit 
on the ground that, as between the widow and the brother, the question of 
the widow s title was res judicata. Venkatadri APPA RAU v. Peda 
VENKAYAMMA, 10 M. 15 (P.C.; _ 

Widow—Alienation—Pious purposes—Spiritual necessities.—Although pilgri¬ 
mages and sacrifices performed by a Hindu widow may be indirectly bene- 
facial to her deceased husband, they are not ceremonies indispensable for 
bis spiritual benefit. A sale by a Hindu widow to raise money for pious 
acts, not in the nature of spiritual necessities, unless such sale is reason¬ 
able in the circ^staoces of the family and the property sold is but a 
small portion of the property inherited from her husband, is invalid 
Rama v. Ranga. 8 M. 552 = 9 Ind. Jur. 383 

Widow'seslates—Alienation—Moveable property.—The restriction placed by 

the Hindu law on a widow’s power of alienation of her husband’s estate 
extends to moveable as well as immoveable property. Narasimha v. 

Venkatadri. 8 M. 290=9 Ind. Jur. 144 


Widow s estate—Ahenation—Moveabks-Release by widow, suit toselaside— 
Dutess—Coercion—Fraud—Grounds On which relief is granted.—B.R., 
the widow of a zammdar, having for valuable consideration released all 
her claims on her husband’s estate in favour of V.S., her husband’s 
brother by a deed executed five days after tbe death of her husband, 
roug a suit against V,S. to set aside the deed of release on the ground 
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that it was obtained by threats and fraud, and to recover the estate 
Held, that it was not sufficient to find that the consent given by the plaint- 
iff was not caused by coercion, as defined in the Indian Contract Act, not 
hy duress, as known to the English Law ; but that the questions to bedeoi- 
ded were (1) whether undue advantage had been taken of the plaintiS s 
position • (21 whether the plaintiff had been sufficiently informed as to her 
tights or had proper advisers; (3) whether the contract was an unconscion¬ 
able or "Catching” bargain. A Hindu widow is not at liberty to defeat 
the tights of reversioners by alienating or wasting moveable property m- 
herited from hot husband • BUCHI RaMAYYA v, JaGAPATHI, 8 M. 

304 

(5) See Civil PROCEDUftE Code (XIV of 1832), 3 M. 348. 

HypotbecAtion Bond. 

See Civil procedure Code (XIV op 1882|, 10 M. 169. 

Itiatam Custom. 

See HINDU Law (Custom). 9 M. lu. 

improvements. 

See Malabar Law (Mortgage», 8 M. 415. 

Inam Commissioner's Title-deed. 

See Hereditary village Office, 8M. 249. 


Insolvency. 

See CIVIL Procedure Code (XIV of 1882), 9 M. 112. 

Insolvency Act, H 12 Vict.f C. 21. 

Ml <1 l~Ve,tinQ order-Civil Procedure Code. s. -m-jUachment before 
(1) S. 7 vestmg lUfe.—Where a vesting order has been made 

■^nAp? i /and^2 Viet. 21. s. 7. after attachment and bafore decree, the 

Jitle of the Official Assignee takes efioot and pi-aveais the 

(rom obtaining satisfaction of his decree by a sale. SADAIAPPA v. 

PONNAMA, 8 M. 554 ^ 

S V)-By.U U 0/ :r.soiwn( CouH-Offl-.M A,,,true - Commmwn.-The 
^ rtf Mffioia! Assienee to commission under 11 and 12 Viot., o. 21, 6.19, 

not ®s?un. K nre m h,. hand. fund, realised and available for 

Sf.inn among the oredifora. If af each .a 

aanulled the right to commission subsists. OFFICIAL ASSIGNEE v. 

RaMALINGA, 8 M. 79 j io V5 f o 01 ’if 

(8) 8s 47 61.-By an order made under theprovieioos of 11 &12 Vict., c. 21, it 
was directed that an iosolveot debtor was entitled to his discharge as to 
all the debts meotioned in hi» schelule. save and except the debt due to 
a certain creditor and as to such debt chat the insolvent should be entitled 
to bo discharged as soon as he had been m custody at the suit of the 
creditor for six months, and it was further ordered that the >OBolvent be 
committed to custody in respect of this debt for ^ 

5fof ffriTvr=v:*iTi‘:‘v.xrMKaerx;J 

BANK. 8 M. 97 . 

(4) Sea CIVIL PROCEDURE CODE (XIV OF 1832), 8 M- 276. 

Instalment Bond. 

See CONTRACT, 9 M. 276. 

Intention. ^ = 

See PENAL CODE (ACT XLV OF 1860). 8 M..5. 

Intimidation. 

Sea PENAL CODEKACT XLV OP 1860), 8 M. UO. 

Jenm Right. 

See Malabar law (Mortgage), lO M. 189. 

Joinder of Parties. 

See Hindu Law (mPABTiBLB Estate), i 0 M. i- 

1159 


Page 


209' 


380' 


55 


68 - 



GENERAL INDEX. 


Jurisdiction. 

(1) Act IX of IBQl—Civil Procedure Code, S5.11, \5--Parent and child — Suit for 

recovery of minor by parent.—Aci IK. of 1861 does not debar a District 
Muosif’s Court from enterbainiog a suit by Hiadu father to recover pos¬ 
session of his minor son alleged to be illegally detained by the defendant. 
Krishna v. Reade, 9 M. 3i 

(2) Cttwsc of action—Suit to set aside order of Reveyitie Court directing ejectment— 

Res judicata.—A Revenue Court having ordered, a tenant to be ejected 
under s. 10 of the Rent Recovery Act on the ground that he had refused 
to accept a patta as directed by the Court, the tenant brought a suit in the 
Civil Court to set aside the order of the Revenue Court:— Beld that the 
suit would not lie, RAGAVA v, RAJAGOPAL, 9 M. 39=9 Tnd. Jur. 459. 

(3) Complaint against Governor and Council of Madras— 21 Geo. III. c 70, s. 5 ; 

39 & 40 Geo. HI. c. 79, s. 3; 4 Geo. IV, c. 71, s. 17.-8. 3 of 39 & 40 
Geoc. c 70. which provides tbat.tbe Governor and Council at Madoas 
shall enjoy the same exemption and no other from the authority of the 
Supreme Court at Madras as is enjoyed by the Governor-General and 
Council from the jurisdiction of the Supreme Court at Calcutta, did not 
confer on the Supreme Court at Aladras a jurisdiction over the Governor 
and Council of Madras similar to that conferred bv 21 Geo. Ill, c. 21, 
s. 5, or. the Supreme Court at Calcutta over the Governor-General and 
Council, in re Wallace, 8 M. 24 (F.B.) 

(4) Suit to eject trustee — Valuation — Specific Relief Act, s. 42.—By an agreement 

between S and M, members of the same Hindu family, it was arranged 
that certain immoveable property dedicated to charitable uses by the 
family should be managed by M, subject to the supervision of S, and that 
M should render accounts to S and observe certain other conditions. S 
sued M in the Court of the District Muosif and prayed for a decree for 
the removal of M as manager and for the appointing of himself as 
manager of the property. M objected that the Court had no jurisdiction, 
because the property exceeded in value the pecuniary limits of the jurisdic¬ 
tion of the District Munsif’s Court as fixed by s. 12 of the Madras Civil 
Courts Act, 1873 '.—field, that S was not entitled to sue for the removal of 
51 without praying for his ejectment from the property, and that, as the 
property exceeded in value Rs. 2,500, the District Munsif had no juris¬ 
diction. SONACHALA V. MANIKA, 8M. 516 

(5) See ACT XI OF 1965 (SMALL CAUSE COURT), 9 M. no; 9 51. 206. 

(6) See ACT III OF 1873 (CIVIL COURTS ACT, 5IADRAS), 8 51. 235; 9 51. 208. 

(7) See Civil Procedure Code (act XIV of 1832>, 8 51. 548; lO 51. 153. 

(8) See VALUATION OF SUIT, 10 M. 371. 

Jury. 

Assessors—Verdict-See CRIMINAL PROCEDURE CODE (X OF 1882>, 9 51. 42. 

Karnam. 

(1) Regulation XXIX of s. 1—O^ce of karnam in a zamindari village — 

SMcc(>ssion to — Female claimant — Incapacity of next heir, —The karnam of a 
zamindari village having died, leaving a widow his heir, the zamindar 
appointed her to the office of karnam. The nearest male sapinda of the 
deceased karnam (from whom he was divided) sued to establish his right 
to the office of karnam \— Beld ( 1 ) that a woman cannot hold the office of 
karnam : Held further, (2) that when the immediate heir is incapacitat¬ 
ed, the nearest male sapinda of the deceased karnam is entitled to succeed 

to the office. CHANDRAMMA V. VENKATRAJU, 10 M. 226 = 11 Ind. Jut. 
332 

• • • 

(2) Rights of do facto A filed ft plaint on 2Sth Juno 1882 foe a doclarfttioii of 

his title as karnam of a viilftgeand for arroftri^ of dues payable to him as 
such, including those for fasli 1288, which accrued due oa Ist July I879i 
family had held the office and discharged its duties for three genera¬ 
tions, but there was no evidence of any formal appointment of A or his 
ancestors: Held^ that the plainbifl was entitled to the dues as de facto 
karnam, and his claim was not barred in respect of any of the arrears 
claimed. GiNAPATHI v* SiTHARAMA, 10 M. 292 



GENERAL INDEX. 


KMraam^iConcluded). Page 

(8) Soe Hereditary village Office, 8 M. 249. 

(4) See Regulation xxix op i802, 9 M. 214. 

Labis. 

Ravuthans—See CUSTOM. 8 M. 464. 

Landlord and Tenant. 

(1) Forfeiture — Waste—Plantitig a mango tope on dry the absence of 

local custom, tenants are not entitled to convert land under cultivation 
into a mango grove- Tenants from year to year are not at liberty to 
change the usual course of husbandry without the consent of the laud* 
lord. LAKSHMANA V. RAMACHANDRA, 10 M. 351 ... 998 

(2) Eindu Law-'Wells dug with consent of Landlord—Compensation.—Whore 

tenants from year to year, with permission of the landlord, sank a well in 
the land demised ■.—Held, that they were not entitled under Hindu law to 
any compensation therefor from the landlord after the determination of 
the tenancy. VenKATAVARAQAPPA v. ThirumaLaI, 10 M. 112 ... 828 

13) Service tenure—Resumption—Notice.—Where Uad held on service tenure is 
resumable at the will of the grantor, the holder cannot be ejected before a 
reasonable notice to surrender the land has been given. LaksHMI v. 
CHENDRI, 8 M. 72 = 8 Ind. Jut. 670 SO 

(4) Tenant on sufferance—Limitation Act. 1877, seh. II. arts. 139,140.—Although 
the English rule of law as to the nature of the possession of a tenant for a 
teem of years, who holds over, has been adopted in British India, the rule 
of limitation prescribed by 3 & 4 Will. IV, c. 27. by which time begins 
to run against the l.mdlord from the date of his right of entry, has not 
been adopted in the Indian Limitation Act, 1877. Tf a tenant for years 
holds over in British India, time does not begin to run against the land- 
lord until the tenancy on suSerance has been determined. ADIUULAM v. 

PlB RaVUTHAN, 8 M. 424=9 lod. Jur. 309 ... 291 

(6) VrtregisUred lease—Proof of tenancy ejectment—Occupancy rights.—If a con¬ 
tract of lease is, for want of registration, ineSfoctual, the landlord is not 
debarred from giving other evidence of a tenancy and requiring the Court 
to adjudicate on bis right to eject. VenKATAGIRI Zamindar v. 
RAGHAVA, 9 M. 142 ••• 496 

(6J See ACT VIII OP 1865 (RENT RECOTBBY, MADRAS), 8 M. 676, 9 M. 479. 

Letters Patent, Madras, 1865. 

(1) S. lO-See COUNSEL, 10 M. 28. 

(2) S. 15 -Civil Procedu'e Code, ss. 629, 632—Jndian Councils' Act, 1961, s. 22. 

" High Courts' Act, s. 9.-8. 15 of the Letters Patent for the High Court 
of judioature at Madras, which allows an appeal to the High Court from 
the judgment of one Judge of that Court, is controlled by s. 629 of the 
Code of Civil Procedure, which provides that an order of a Civil Court 

tejectiog an application for review of judgment shall be final. AOHAYA 
V. RATNAVELU, 9 M. 253 = 10 Ind. Jur. 59 ... 673 

(3) See Civil pbocedobb Code (act XIV op 1882), 9 M. 447. 

Litaitation. 

(1) See ACT II OP 1864 (REVENUE RECOVERY, MADRAS), 10 M. 62. 

(2) See ACT VIII OF 1865 (RENT RECOVERY, MADRAS), 8 M. 196, 9 M. 479. 

(3) Bee ADVERSE Possession, lOM. 189. 

(4) See DECREE, 6 M. 137. 

(6) Bee FOREST LAND, 9 M. 176. 

Limitation Act {IX of 1871). 

(1) See Civil prooedore code (act VIII op 1869), 8 M. 606. 

(9) See FOREST LAND, 9 M. 176. 

Llmitmtloo Act (XV of 1877). 

(1) 8s. 2, 28—See FOREST Land, 9 M. 176. 

(9) 8. fi—DECBEB. 9 M. 450. 

(8) Bs, 6 , 6.—Period of limitalioiv—Power to excuse delay,—Delay in preferring 
sn appeal under the Madras Forest Act beyond the period prescribed by 
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8. 14 of that: Act, may be excused under s. 5 of the Indian Limitation 
Act, 1877. Reference under Forest Act V op I882, 10 M. 210 ... 899 

(4) 8. 6.-See REGULATION TV OF 1816, 9 M. 118. 

(5) S. 10— Allegation of holdingin trust. -'Ey Act XV of 1877, s. 10. where 

property has become vested in a person in truat for a specific purpose, a 
suit to follow such property in his hands is not barred by lapse of time. 

Acting under Regulation V of 1804, the Court of Wards took charge of 
an impartiable zamindari, on the death of the zamindar leaving minor 
sone, of whom the eldest was afterwards recognized as heir and received 
possession on attaining full age. Upon a subsequent adjudication of for¬ 
feiture against him under Regulatiou VII of 1608, the Government 
obtained possession of the zamindari;that the Government was 
not placed in the position of a person in whom property had become 
vested for a specific purpose, and that the above section was not appli¬ 
cable to prevent the operation of the law of limitation under XV of 1877, 
which barred the suit brought by another of the sons, alleging title to 
the zamindari. VIZIARAMAR.AZU v. THE SECRETARY OP STATE FOR 
INDIA IN Council, 8 M. 525 (P.C.) = 12 I. a. 120=9 Ind. Jur. 275 = 4 
Sar. P.C.J. 644 ... 369 

(6) 8. 10—See HINDU LAW—RELIGIOUS ENDOWMENT, 10 M. 375. 

(7) S. 12.—A filed a plaint on 28th June 1882 for a declaration of his title as 

karnam of a village and for arrears of dues payable to him as such, includ¬ 
ing those for fasli 1288, which accrued due on 1st July 1879. His family 
had held the office and discharged its duties for three generations, but 
there was no evidence of anv formal appointment of A or bis ancestors :— 

Held, that the plaintiff wa.s entitled to the dues as de facto karnam, 
and bis claim was not barred in resnect of any of the arrears claimed, 
GANAPATHI V. STTHARAMA. 10 M. 292 ... 957 

(8) S- 12, sch, II, art. 154— Criminal Procedure Code, ss. 419, 420— Appeal by 

prisoner — Limitation—Time necessary to obtain copy of judgment—Presen¬ 
tation of petition to officer in charge of jail. —In computing the period of 
limitation prescribed for an appeal from a sentence of a Criminal Court by 
art. 154 of sch. II of the Indian Limitation Act, 1877, the time taken in 
forwarding an application by a prisoner for a copy of the judgment and / 
in transmitting the same from the Court to the jail must be excluded. In 
the case of such appeal, presentation of the petition of appeal to the officer 
in charge of the jail is, (or the purpose of the Limitation Act. equivalent 
to presentation to the Court. Queen-Empress v. Lingaya, 9 M. 258 = 

1 Weir 789 ... 676 

(9) 5. 12, sell, 77, (irf. 177—Period of limitation for admission of an appeal to 

Privy Council.—On a petition for leave to appeal to the Privy Council pre¬ 
sented on the 8th April, it appeared that the period of six months from the 
date of the decree to be appealed against had expired on the 23td of March, 
if the time occupied by the petitioner in getting a copy of the decree was 
to be computed in that period:— field, that the petition was barred by 
limitation LAKSHMANAN v. PebyASAMI. 10 M. 373 ... 1019 

(10) S. IS-See CIVIL PROCEDURE CODE (ACT XIV OP 1882), 8 M. 229. 

(11) S- 19, sch. II, art. Acknowledgment—Mutual, open and current accounts. 

—A acted as commi.ssion agent for B and C. A furnished a debit and credit 
account in February 1878. The account was disputed and the matter was 
referred to an arbitration : for which purpose in March 1880 a “memoran¬ 
dum of items to be settled ” was drawn up and signed by B and C, in which 
they denied that any balance would be found due to A. but acknowledged 
that accounts must be taken and that they would be liable if any balance 
were found due to A. In June 1880 B signed and supplied to the arbi¬ 
trator an account on behalf of himself and C. The arbitrator made an 
award which was set aside. A filed a suit against B and C in Septem¬ 
ber 1882 for a balance due to him :— Held that the accounts were mutual, 
open and current accounts: thai B and C had made an acknowledment 
of their debt to A.; and that the suit was not barred by limitation. 

SITAYYA V. RaNGAREDDI, 10 M. 269 ... 934 

(12) S. 20— Part-payment of principal of debt—Endorsement of cheque by debtor. 

—Where the only evidence in the handwriting of the debtor of the part- 
payment of the principal of a debt was the endorsement of a cheque to 
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the oraditor field that such endorsemeat did not satisfy the conditions 
of s. '^0 of the Indian Limitation Act no as to give rise to a now period of 
lituitation from the date of such endorsement, BlACKENZIB v. 
THIRUVENGADaTHAK, 9 M. 271 ... S86 

U3) Sch- II, art. H.—An order rejecting a claim petition under s. 335 of the 
Civil Procedure Code, not being appealed against within one year acquires 
the force of a decree. ACHOTA v. MamMAVU, 10 M. 357 ... 1002 

.(141 Sob, U, arts. 11, 13—See CIVIL PROCEDURE CODE (ACT VIII OP 1859), 

8 M. 134. 

,15) soh. U, arts. 11, 13-See CIVIL PROCEDURE CODE (ACT XIV OF 1982), 

8 M. 82. 

.(16) Sch. II, art. 12—See ADVERSE POSSESSION, 9 M. 460. 

(17) Sch. II. arts. 12, IS-See CIVIL PROCEDURE CODE (ACT XIV OF 1882), 

9 M. 57. 

(18) Sch. II, arts. 12,95—See ACT II OF 1864 (REVENUE RECOVERY, MADRAS), 

9 M. 457. 

.(19) S h. II, art. Mutual current accounts—Reciprocal demands.—A. 
employed B as his agent. B alone kept written debit and credit 
iccounts. A sued B fer a balance due on the account between them:— 
aeld, that the debit aod credit account showed reciprocal demands be- 
tw€<n pUintiff aod defoodaots, and that the account was a mutual open 
and oiirreot account within the moaning of Limitation Act, 1877, 
sch. II, art. 85. LAKSHMAYYA v. JAGANNATHAM, 10 M. 199 ... 891 

l20» Si'.h. II, arts. 91. 126 -Suit (or declaration of title—Incidental relief —Set¬ 
ting aside instrument.—The period of limitation for suits to declare title is 
six years from the date when the right accrued, under Indian Limitation 
Act, 1877. sch. II, art. 120; and this period is not affected by arc. 91, 
cbou 'U the effect of the declaration is to set aside an i nstrument as against 
the plaintiff. PACHAMUTHU v. Cnit^NAPPlN, 10 M. 213 ... 901 

,(21) Arts. 131, 132, 14C, lAi—Claim for arrears of revenue by grantee from 
Oovernnunt.—Tae right lo the revenue on certain land having been grants 
ed Co tho trustees of a mosque, the said grant was confirmed by Govern¬ 
ment ill 1866. lo 18S3. a suit was brought to recover arrears of revenue 
from the owners of r-ho land. Icwas found that no payment of revenue 
bad ever been made by the defendant.^ to the plaintiff and the suit was 
dismissed as barred by iimication under arc. 144, sch. II of the Limitation 
:—3eld, that the .suit was not barred aod that the plaintiff was enti¬ 
tled to recover 12 years’ arrears of revenue. ALUBI v. KUNHI Bl, 10 M. 

115 ••• ®31 

(22) Sck. II, arts 1S2—Registered hypothecation bond—Personal remedy barred 
after six years. 132 of s jh. II ot th i Indian Limitation Act. 1877, 

by which a period of 1‘2 years is adowed to enforce payment of money 
charged on immoveable property, refers only to suits to enforce payment 
by sale of the property charged and not to a claim to enforce the personal 
remedy on a registered bond by which immoveable property is pledged as 
security for the debt. SESHa YYA v. ANNAMMA, 10 M. 100 = 11 Ind. Jur.59 820 

.(23) Sch 11, arts. 132, 147—Hj/po(^ca(io».~In 1884 N sued A to recover the 
principal and interest due on a registered bond executed in 1870. It was 
stipulated that the amount should be repaid with interest in 1871, and 
certain immoveable property was hypothecated as security for repayment 
of the debt -.—Held, that tbe suit did not fall under art. 147 of ach. II of 
the Indian Limitation Act, which allows sixty years to a mortgagee to eue 
for foreclosure or sale from tbe date tbe money becomes due, but under 
art. 132 of tbe same sebeduie, which allows twelve years to enforce a pay¬ 
ment of money charged on immoveable property. ALIBA v. NaND, 9 
M. 218 = 10 Ind. Jur. 182 ... 649 

(24) Sch. 11, arts. \Z2, lil-Transfer of Property Act—Act IV of 1862, ss, 58, 

100 —Hypothecation bond.—The period ot limitation for suits upon hypo¬ 
thecation bonds, which contain no power of sale, or effect no transfer of 
property, executed before tbe Transfer of Property Act came into opera¬ 
tion, is 12 years under sob. II, art. 132 of the Limitation Act of 1877. 

Per Muttusami Ayyar, J.—“ The transaotion in suit appears to be of the 
kind described in s. 100 of the Transfer of Property Act, which defines 
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(25) 

(26) 



(28) 

(29) 





how a charge is created but “ it seems to me that the Transfer of Pro¬ 
perty Act does not invest all prior hypothecations with the rights and 
liabilities arising from simple mortgages, whether or not those transac- 
ticns satisfy the requirements of the definition it contain-* of simple mort¬ 
gages.” BangASAUI V. MUTTUKUUARAPPA, 10 M. 509 = 11 Ind Jur 
452 

« • • 

8ch. II, arts. 139, 140—See LANDLORD AND TENANT, 8 M. 424. 

Sch. II, art. Hi—-Adverse possession—Av. otilside person clniming an interest 
xn an estate together with an undiviaed family—Inheritance to suck 
owners.—In a family of three undivided brothers, an estate was purchased 
by the eldest as manager, on whose application a fourth party, a sister’s 
husband, was recorded in the revenue records as a co-proprietor with 
them. The latter, even if ho by joining in the purchase had become en¬ 
titled to an undivided fourth share in the estate, did not thereby become 
amember of the undivided family ; and the members of itwould'not have 
had a right to succeed to bis fourth share, which would have descended to 
his own heirs ; the other tbree-fouitbs which he would not have inherited 
going by survivorship among the members of the family. A son of the 
eldest brother obtained, by the deaths of the father and uncles sole 
possession of the whole estate i—HcZd, that he did not take the’one- 
fourth share above mentioned by any right of inheritance, and that, in 
the absence of proof that his possession of it was by authority of the 
fourth recorded co-proprietot, his posses.eion must bo presumed to have 
been adverse to the latter and to any one claiming through him. It 
followed that a suit to obtain from those claiming through the son, who 
was now dead, the one-fourth share, brought more than twelve years after 
possession taken by the son, by a purchase, relying on a title through the 
fourth co-proprietor, was barred by limita-rinn under art 144 of the 
second schedule of Act XV of 1877. RAMALAKSHAMMA v. Ramanna 9 
M. 482 (P. C.) = 13I.A. 147 = 4 Sar. P.C.J. 728 = 10 Ind. Jur. 425 

Sch. 11, art. 144—Adverse possession of limited interest in land —The 
Manager of a Nambudri family in Malabar having demised certain land 

possession as manager in 1875, 
In 1863 his successor sued to eject the kanam-holders \—Reld that thn 
suit was barred by limitation. MaDHAVA v. Narayana, 9 M. 244 = 10 
Ind. Jur. 61 




Sch. II, art. 174—See CIVIL PROCEDURE CODE (ACT XlV OF 1882) 8 
M. 99. '' 


Sch. II, art. nS-AppHcation for Certificate to collect debts of deceased 
person.—An. m of sch. II of the Indian Limitation Act 1877 does 
not afiect an application under Act XXVII of 1860 for a certificktc to 
collect debts due to the estate of a deceased person. JANKI v. KesavULU 
8 M. 207 ’ 

Sch, II, arts. A, B, C; 178. Per Curiam (Kernan, J., dissenting). An ap¬ 
plication by an appellant to make the representative of a deceased respond- 

ent party to the appeal does not fall under art. 171-B. but under art. 178 
M n 1 Limitation Act, 1871. Lakshmi v. Sri Devi, 9 

Sch. II, arts, 178, Decree—Execution—Attachment set aside—Time 

occupied tn suing to declare property liable to attachment not excluded from 

application for execution of a decree having been made 
m 1880, certain land was attached as being the property of the judgment- 
debtor (deceased). His children thereupon claimed the land and the 
attachment was raised. Upon this, the judgment-creditor sued to establish 
his right to sell the land m execution and obtained a decree in 1882. which 
was confirmed on appeal in 1883. Tn 1885. the judgment-creditor again 
applied for attachment and sale of the same land i—Held, that the applica¬ 
tion was barred by limitation. Narayana v. Pappi Brahmani, lOM. 22 

Sch. 11, arts. 178, 179 (3)—Ctt>« Procedure Code, s. Application for 
refund of moneys levied under decree reversed on appeal—Review rejected— 

Timenot excluded fromcomputation.-^here a review of judgment has 
been applied for, and, after notice to the other side, refused, the period 
duri^ which such application was pending cannot be excluded, in comput¬ 
ing the period of limitation for execution of the decree under art. 179 (3) 
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of soh. 'll of (he lodiftn Limitation Act. Senible.'—Xa application for refand 
of moneys levied in execution of a deccoe subsequently reversed on appeal 
in not governed by act. 179 but by act. 178 of soh. II of the Limitation 
Act. Kurupam’Zamindab V. SADASIVA, 10 M. 66 

Littgaits, 

See HINDU LAW—MiiiRIAGE. 8 M. 440. 

Lis Peadens. 

See Civil Procedure Code (actXIV op 1832), 9 M. 92. 

Madras Boat pales. 

Act IV of 1842—Acf IX of 1846—Jurisdicfton of Magistrates—Liability of owner 
uyider t, 7— Burden of nroo/.—Under Act IX of 1846. the Madras 
Government is authorised to make, in respect of ports io the presidency, 
such regulations foe the managemeat of boats and such other matters as 
are provided for by Act IV of 1842 in respect of the Madras roads, being 
similar in principle to the provisions of the said Act, but varying in detail 
as local circumstances may require. Act IV of 1842, s 24, empowers a 
Justice'of the Peace of the town of Madras to hear and determine all 
pecuniary forfeiture and penalties had or incurred under or against that 
Act:— Held, that it was competent to the Government of Madras to provide 
that cases cognizibla under the rules passed in accordance with Act IX of 
1846 should be heard and determined by Magistrates not being Justices of 
the Peace. Under t. 7 of the amended rules for the better management 
of boats, &c., plying for hire at the out-ports of the Madras Presidency, 
dated 1st October 1867, the owner of a boat is liable to fine on proof of his 
allowing his boat to ply without the requisite complement of men 
Held, that where it was proved that a boat was plying without its proper 
crew, the absence of prof by the prosecutor that the owner was aware of 
the fact was no b.ar to his conviction. ROUTHAKONNI, Inre,9 M.431 = 1 
Weir 852 

Malaieoance. 

(1) See Criminal Procedure Code (X op 1882), 8M. 70. 

(2) See HINDU LAW -MAINTENANCE, CASES UNDER. 

Malabar Law, 

1. —Debts, 

2. —INHERITANCE. 

3. —KARNAVAN. 

4. —Mortgage. 

.- l.—Debts. 

Brahmans— Numbudris—Mussads—Hindu Law. how far applica'yle-Liability 
of sons for father’s debt in Hindu Law. not applicable.—The principle of 
Hindu Law. which imposes a duty on a eon to pay hU father’s debt, 
contracted for purposes neither illegal me immoral, is not applicable 
10 the Milahar Bcahmans called Nambudris and Mussads. NILAKANDAN 
V. MadhaVAN, 10 M, 9 

— 2.—inheritance. 

(1) Issue of parents governed by different systems of 2aw.—Where a woman be¬ 
longing to a Malabar tarwad governed by the Marum tkatayam law (suc¬ 
cession by nephews) has issue by a man who is governed by the Makata- 
yam law (.succession by Bon^), such issue ars prt-nt facie entitled to their 
father’s property in accordance with the Makaoavam law and to the pro¬ 
perty of their mither’s tarwad in aioordanoe with the Marumakatayam 
law. ChaTHUNNI 7. SanKAR.AN, 8 M. 238 

m Hambudris — Inheritance—Sarvasvadhanam marriage—Rights of son.— 
Among Nambudris in Malabar, the son of a daughter givsn in the satva- 
svadanam form of marriage does not inherit in the family of bis father bo 
long as other hairs exist. KUMARAN v. NARAYANAN, 9 M. 260 

--- 3,—Karttavan. 

(1) Decree against karnavan and senior anandravM not binding on junior memberB 
—Civil Procedure Code. s. 13. Expl. 6, s. 30.—A decree having been 
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obtained against the karnavan and senior anantiravan of a Malabar tarwad 
whereby the tarwad was dispossessed of certain land, the junior members 
of the tarwad who had not been impleaded in the suit sued to recover the 
land that the plaintiffs were entitled to recover upon proof that 

the cecreein the for nor suit was not substantially correct, and that they 
were not bound to prove mala ficles on the part of their karnavan in 
defending the former suit as a condition precedent to recovery. SRIDEVI 
V. KELU Eradi, 10 M. 79 

• • • 

(2) Karnavan, Decree aoainst—Execu'ion against tarwad property—Sale—Right 

of purchaser—Has judiMt>3.-Bigkt of junior member of tarwad not implead¬ 
ed to contest sales of tarwad property in execution of decree against kar¬ 
navan sued as suefc.—When the kart>avan of a Malabar tarwad has not 
been impleaded as such in a suit, and there is nothing on the face of the 
proceedings to show that it wis intended to implead him in his represent¬ 
ative character, tarwad property cannot be attached and sold in execu¬ 
tion of the decree, even though it is proved that the decree was obtained 
for a debt binding on the tarwad. Although Iheptooertv of a tarwad may 
be attached and sold in t xecution of a decree when the' karnavan is sued 
as representative of the tarwad. members of the tarwad who are not 
parties to tbe prcceedu gs and have not been represented in the manner 
proscri^bed by the Coda of Civil P.-ocedure are not estopped from showing 
that the debt for which the decree was passed was not binding on the 
tarwad. ITTIACHAN v. VELAPPAN, 8 M. 484 (F. B ) “ 

(3) Samavan-Decree against—Female not incapable of managing the affairs of 

a tarwad—Bes judicata.- The senior /rmal© memberof a Malabar tarwad 
who managed its affairs, instituted a suit on behalf of iba tarwad and in 
the capacity of kaniavan|:—fleW, (i) that a female is not precluded from 
managing the affairs of her tarwad when there is no male member in her 
family capable of performing the du'ies of a karnavan ; and <2) that the 

junior members of the tarwad were, in tbe absence of fraud shown, con¬ 
structively parties to tbe suit, and were accordingly bound bv tbe decree 
SUBRAMANYAN V. GOPALA, 10 M. 223 


( 4 ) Eainavin—Powers restricted bp family arrangement—Redemption of kanam 

Repayment of renewal fee. improperly received by karnavan—Amount 
to be ascertained before decree-Value of improvements to be ascertained 
before decree-Jenmi-Right to deduct arreoi s of rent due from sumpav- 
a6^e.-The ordinary powers of the karnavan of a Malabar tarwad can be 
restricted by a family agreement to which he is a party, and if in breach 
of such agreement, the karnavan makes an alienation to a stranger who 
noMce of the agreement, the tarwad is not bound by the alienation. 
When a decree ts passed for recovery of land demised on kanam on pav- 

trial and inserted in the decree. On taking an account 
between the jenmi (mortgagor) and kanam-holder Imortg^igeel, the former 
on redemption, has by custom a right to deduct all arrears of rent doe to 

rec-ivering pos- 

Session of the land. KANNA PlSBAIiODl v. Komm ACHEN, 8 M. 381 ... 

(5) Personal decree against karnavan-Cw>l Procedure Code, s 335 -A sued for 

^ which hTd bela 

attached in execution of a per<0Qal dacres panned ag-iins? a karnavan in a 

Tt Tn execution proceedings, an objection pe- ition was 

J^rdel of r ^ aed wa/rejected ; and the 

Nos fto 4 one year. Respondents 

werl ^ who put in the objection petition, 

were in possession and were now sued for possession. The plaintiff was 

V jLZavu 10 M 35^’"' 

(6) Sale ot tanoad pyoperty-Powen of karnavan-Assoat of member, of tarwad 

that the assent of 

tarwad^ ^ necessary to render valid the alienation of 

tarwad property. KALLIYANI v. NaraYANA, 9 M. 266. 

t^rwad-Evidence "of 

intention to sue defendants as representatives of the tarwad.—The karnavan 
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MMtMbMr Law-~3.-~Karaavan^(Concluded), 

and senior female member of a Malabar tarwad executed a hypothecation 
bond, on which a suit wa« brought againsf' them asking for the sale of 
the tarwad property. The defendants had repreeenied the tarwad in 
other suits, but were not in this case expressly sued in representative 
capacity. The plaintiff obtained a decree that the decree was 

binding on the tarwad. SUBftAMiNYAN v. KALI, 10 M. 35d 

(81 Suit hy anandrnvjns to set aside sale in execution of decree against their 
karnavan^When maintainable.—The plaint lauds being the 3mm of a 
devasvam wereefold in execution of a decree obtained by defendant No. * 
agains*; the uralarA. Plaintiffs being the anatidravaos of the ucaUcs sued 
to sot aside the sale, alleiiog that the debt was not contracted for 
devasvam purposes and that the decree was collusive -.—Held, that the 
decree wa-i binding 00 the plaintiffs unless it had been obtained by fraud 
and collusion. KBLU v. PaIDAL, 9 M. 473. 


PAGK 


1000 


72& 


4.—Mortgage. 


(1) Civil Procaure Cvde. s. 30-Joinder of parties-Roj jadiontn-Concellotion 
of deeds -Declaratory suit—Withdrawal of pan of claim.—k and B. junior 
members of a MkUoac tarwad sued to cancel certain mortgages executed 
by coect ki-navan and senior auandravan. on the gronnd that the secured 
debt wis uoc r)>ndiDg on the tarwad, and to appoint A, to the oQue of 
karMwaa. Tne Ust p trt of the prayer was withdrawn. Tbe mortgages 
wera exeoui;«<d to secure a decree-debt, the decree having been passed 
ex parte against the late katnavan of the tarwad. No fraud was 
alleged bat tbe L^wer Courts found that the karnavao had been 
cuiUv of fraud in allowing the decrea to be passed ex parte, ihe 
plaintiffs had not been parties to thodecree, and the other junior members 
of the tarwad who had been j -ined were exempted from liability 
that the nature of the debt was uo? res judicata, and that the plaintiHs 
were entitled to a declaration c.ba^. the mortgages in question were invalid 
as against them further. Per cur.-kW the members of the plaint¬ 

iff’s tarwad shou'd have been joined actually or constructively; but 
(Xernan, J., dissenting), the objection as to non-joinder is not essential, 

but merely formal, and weight should not be attached 

first taken on second appeal. MOIDIN KUTTI v. KBISHNAN, 10 M. 

(91 Kanam - Construction of redemption clause— Time Jor redemption.—The 
nrimar? intention that a kanam is to be re.ieemed only after 12 years, can 
be negatived either expressly or by implication by a special clause. 
AHMED KUTTI V. KUNHAMED; 10 M. 192 

(3) Kanam tenure-Improvements-Trees of sponlaneoxis growih-Eed^plhn 

' suit -Costs of ascertaining value of improvements.—kccording to Malabar 

oustom, kaiiams (mortgage*) must, on tbe expiry of the term, either be 
discharged or renewed. On redemptin.i of akauam.the kanam-holder 
(mongagee) is not entirled to claim under the head of improvements the 
valu* of trees of spiotaneoua growth, to suits to redeem land demised 
00 kanam tenure, on payment of the value of improvements, the costs of 
tbe adiudioation necessitated by the refusal of either party to accept the 
terms of compensation offered or demanded by bis opponent should, 
wheu those terms are reasonable, be charged on the party refusing. 
NABAYANA v. NaBAYANA. fl M. 284 

(4) Kanam tenure—Redemption on terms of admitted demise—Improvements— 

' Local custom—Jenmi’s right to a moiety—Arrears of rent—Jerimi s right to 

deduct from amount payable by him.-lo a suit brought against A and B 
for redemption of land alleged to have been demised to A on kanam tenure 
in 1874. and to beheld by B under A. it was found that the demise of 
1874 was invalid because it had been executed lraudulsntly» but inasttiuoh 
as B admitted that he was in poeses^ion under a similar demise of 1666 
it was held that the plaintiff was entitled to redeem on the terms of the 
demise admitted by B. Local usage of Ernad. by which the jenmi on 
redemption of a kanam takes credit for one-half of the value of improve- 
meuts effected by the kanamdar, upheld. Tbe right of a jenmi to deduct 
arrears of root from the amount payable by biro on redemption of a 
kraam being a customary incident of the tenure, is not afieoted by tbe 
three years' period of limitation for recovery of arrears of rent. UNNIAN 

▼. BaUA, 8 M. 416 
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Malabar Law— 4.— Mortgage— {Concluded). 

(5) Konam. rights under a—Denial of jenm right by kanamdar"—Adverse posses¬ 

sion — Limitation—Declaration of escheat. —A dpmised certain lands on 
kanam to B, in 1853. B. afterwards committe<i an offence under the 
Mapilla Act and the lands were handed over for the benefit of his repre¬ 
sentative to C. Government subsequently without making A a party to 
their proceedings, declared the lands to have escheated, and in 1863 sold 
them to C. A’s representatives now sued to recover the lands from O’s 
representatives who set up an adverse title and alleged that the suit was 

time*barred: —Held, that C was, at the time of the escheat, in the posi¬ 
tion of a manager for mortgagees: that the escheat proceedings of which 
the mortgagor had no notice did not affect his rights; that denial by the 
mortgagee in possession of the mortgagor’s right to redeem is not suffi¬ 
cient to convert such possession into adverse possession. MUSSAD v, 
THE Collector op Malabar, lO M. 189 

(6) Otti tenure^Rigkt to make further advance—Secotid mortgage to stranger 

without notice to ctti holder invalid.—H having conveyed certain land to 
P on otti tenure (mortgage) in 1852 executed a deed of further charge (otti 
kampuram) in 1873 to P’s widow, and, in 1879, conveyed the jenm 
(equity of redemption) to her. Between 1873 and 1879, R mortgaged the 
same land to A by jenm panayam deed. In a suit by A to enforce his 
mortgage;—field, that inasmuch as R had not given notice to the otti 
holder, nor given her the option of making the further advance made by 
A, A bad no claim against the land. ABJBU v. Raman, 9 M. 371 

MapHlas. 

(1) Adoption of Hindu Law—Presumption as to /otnfproperfj/.—Although Mapil- 

las in Malabar ordinarily follow the Hindu custom of bolding family 
property undivided, yet, as they are not subject to the same personal law 
as the Hindus, their claims cannot be governed by the legal presumption 
of joint ownership. AMMU-^TI v. KUNJI KEYI, 8 M. 452 

(2) See Malabar Law—Mortgage, lO M. 189. 

(3) See Muhammadan Law—Gift, lo M. i96=ii Ind. Jur. 185. 

Marriage, 

See Penal Code (XLV op 1860), 9 M- 9. 

Married Woman. 

Imprisimment for debt- —Married woman, against whom personal decrees for 
debt have been made, are not exempt from arrest or imprisonment in exe¬ 
cution of such decrees under the Code of Civil Procedure, LAKSHMANA 
V. Kullauma, 9 M. 99. 

»•« 

Matrimoaiai SuU. 

See DIVORCE, 9 M. 12. 

M erger. 

(1) See Civil Procedure Code (Act xiv of i 882), lO M, 160. 

(2) See Mortgage—Redemption, 8 M. 478. 

M inor. 

(1) Contract by—Ratification by acquiescence.—A. sued in 1885 to recover certain 
estates from B, alleging claim under his adoption which took place in 
1865. A suit to recover the same estate had been filed on behalf of A, 
by hi3 next friend and bad been dismissed for default in 1872. In 1875 
A, being still a minor, relinquished bis claim (o tbe estates for Rs. 12,000 
under exhibit B ; but now alleged that he thought he was relioquish- 
lOflo* u° favor of the defendant’s predecessor in title who died in 
ibdd. having been in possession of the estates since 1867. The plaintiff 
attained his majority in 137S:~ffeld. that tbe claim was res judicata, 
the plaintiff having failed to prove fraud on the part of his next 
iciend ; that whether the cause of action arose in 1865 or 1867, it 
was equally barred from 1879 : that assuming the plaintiff was a minor 

vb ^ of relinquishment, it is not 

iikely he would not have understood its effect, or that he failed to ascer* 

attained his majority in 1878. VenkatACHALAM v. 
MAHALAKSHMAMMA, 10 M. 272 
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M laor-~{ Concluded ). 

(3) Custody of—Guardian—Change of religion—Act IX of 1875, s. 2, cl. (6K—A 
Brahman boy, 16 Years of age, having'loft hia fabher’a bouse went to and 
reaided in the bouse of a miaaionary, where he ombraoed Christianity and 
was baptized. In a suit by the father to recover possession of bia son 
from the missionary ;— Beld, that tho question whether the boy was a 
minor was to be decided not according to Hindu Law, but by Act IX of 
1875 ; (2) that the claim was not affected by s. 2. cl. (b), of that Act; (3) 
and that the father was entitled to a decree that his son should be deliver¬ 
ed into his custody, Beade v. Krishna, 9 M. 391 = 10 lod. Jur. 370,., 

(3) See Jurisdiction, 9 M. 39 

Miscarriage. 

See Penal Code (act XLV op 1860), 9 M. 369. 

Misjoinder. 

See Civil Procedure Code (act XIV of 1882), 8 M. 361. 

Mistake. 

See CONTRACT ACT (IX OF 1872), 9 M. 441. 

Mobatad. 

See ACT III OP 1864 (ABKARP, MADRAS), 9 M. 97. 

Mortgage. 

1 . —General. 

2. —By Conditional Sale. 

3. “Priority. 

4. —-Redemption. 

6 .—SALE. 

^—1.—General. 

(1) Bee Civil Procedure Code (act XIV op 1882), 9 M. 57. 

(2) See Stamp Act (I OF 1879), 8 M. 104. 

- 2.—By Conditional Sale. 

See regulation XXXIV OF 1802, 8 M. 185. 

-- 3.—Priority. 

First mortgage paid off bu third mortgagee in ignorance of second mortgage— 
RegiHration—Noiice—Intention to keep aline first mortgage presumed,— 
S mortgaged land to P. G subsequently obtained a deoree. by coneent, 
against 8 creating a charge on the same, and other, land and registered 
the decree. A. in ignorance of G’s decree, paid off P’s mortgage, but took 
DO assignment thereof, and took a mortgage from 8 of all the land 
covered by G’s deoree. In a suit by G against 8 and A to enforce payment 

- of his mortgage debt:— Beld, that A, not having had notice of Q's decree, 
was entitled to stand as first incumbrancer in respect of the money paid 
to discharge P’s mortgage, and that, even if registration was legal notice, 
an intention to keep alive P’s mortgage was to be presumed in favour of 
A, in accordance with the ruling of the Privy Council in Qokul Doss Qopal 
Dossy. Bnmbux Seoehand (L.R. 11 I-A. 126). GANGADHARA v. SIVA- 
RAMA. 8 M. 246=9 Ind. Jur. 146 

- 4.—Redemption. 

(1) Deoree for redemption—Second suit to redeem-Civil Procedure Code, ss. 13, 
244.—A deoree obtained by a mortgagor, wbioh declared that the mortgagee 
should deliver up possession on payment of the sum found due to him, not 
having been executed for three years, a purchaser of the equity of redemp¬ 
tion sued the mortgagee to redeem : —HeW, that this suit was not barred 
by the former deoree and that the plaintiff was entitled to redeem. 
KARUTHASAMI V. JAGANATHA, 8 M- 478 

(9) Of seven paroels of land—Sale of equity of redemption of two parcels—Second 
mortgage of six parcels andredemption of one by mortgagor—Transfer of Pro¬ 
perty Act. s. 60— Bedempiinn by purchaser of two parcels on payment of 
proportionate amount of debt decreed.— lo 1973 R mortgaged to B seven 
parcels of land (items 1—7) for Bs. 300. In 1880, M purchased R’e rights in 






GENERAL INDEX- 


Morrgage - 4. — Redemption— (Ccncluded), Page 

itiecns 1 and 2. In 1881 R redeemed item 5 on paymeoc of Rs. 80 and exe¬ 
cuted a second mortgage of the rest to S for Rs. 200 :— Held, that M was 
erititled to redeem itom-4 1 and 2 on payment of a proporbiooata amount 
of the first mortgage debt. SUBR4MANYAN v. MANDAYAN, 9 M, 453 ... 710 

(3) See Malabar Law -Karnavan, 8 M. 381. 

{4> See Malabar Law-Mortgage, 8 M. 415, lOM. 192, 

(5) See RES JUDICATA, 10 M. 102. 

-- S.—Sale. 

ll) ESeot of sale of mortgaged property in execution -of a money decree for 
interest due—See CIVIL PROCEDURE CODE (ACT XIV OP 1882j, 10 M. 

169. 

(2) Pledge of mortgage, bon i--Fraudulent sale by mortgagor—Suit to enforce 
mortgage against bona fide purchaser.—A prior oucumbtaocer will not be 
pos p xied to a subsequent encumbrancer, unless be lias been guilty of 
gross nceligence. A mortgaged land to B. B having bought certain 
laud from G pledged his mortgage deed to G tu secure the unpaid pur¬ 
chase money. C gave the bond to A who was his brother in-law. A 
representing to D (hat ttie m irtgage wa-i reieemed. sdd the laud to him 
giving biro the bond as a title-deed. In a suit by B against D to recover 
the mortgage amount by sale of the land : -Held, that D, even although a 
507ifl/?dc purchaser, could not resist the claim. MUTHA v. SaMI, 8 
M. 200 ... 138 

See Hindu Law—Joint family, 8 M. 388. 

Muhammadan Law-Gift, 

Mapillas—Gift tn take effect at an indefinite future fime.—Gifts to take efieot 
at an in definite fut'Ke time are v.oid undnr Muhammadan liw. CHEK- 
KONEKUTTIv, AHMED. 10 M. 196= U Ind. Jur. l85 ... 889 

Mubtarafa, 

Trade-tax, zemindar’s right to collect—Regulation XKY of 1802, s. i—Regulation 
ZXy 0/ 1832.—The right of collecting the mubtarafa or Irade-tax from 
artisans in hi< y/ammdari has nor. been delegated by Government to the 
zamindar of Karvaitnagar and c innot be legally exercised by his assignees. 

Qitcere : Whether it was competent for Government to delegate the 
collection of the muhtanfa to the zamindacs lor their own use. Vbdanta 
V. KanNIYAPPA, 9 M. 14 iF.B.I ... 406 

MulagenI lease. 

See ACT VIII OF 1865 (RENT RECOVERY. MADRAS), 10 M. 266. 

Mutual current accounts. 

See Limitation act (XV of 1877), 10 M. 199. 

Native Christian, 

(1) Hindu Law—Marriage-Consummation—Succession Act, 1865. —According 
to Hindu Law, a marriage between Brahmans is binding, although the 
consummation ceremony or con!‘ummation never takes place. If a Hindu 
becomes a convert to Christianity and dies intestate, succession to his 
estate is governed by the Indian Succession Act, 1865. A. K., a Brahman, 
went through a Hindu marriage ceremony with S, a Brahman girl of 
eight) ears of age in 18-50. Toe marriage was never consummated nor 
was the consummation ceremony performed. In 1851 A.K. wasonnvert- 
ed to Christianity. S refused to live with him, because he was an out- 
caste and in 1857 S renounced all claims on him or his estate. In 1858, 

A.K, went through a Christian form of marriage with M. In 1881, A.K. 
died inte.=vt:4te, and possession was taken of his estate by the Adminia- 
trator-Geooral. S claimed the estate from the Administrator-General- 
Her suit was dismissed on the ground that A.K. having died an outcaste 
and degraded, and his degradation not atoned for under Hindu Law, no 
right of inheritance remained to her. Before judgment whs delivered S 
died and the suit abated.. In a suit filed by the Administrator-General 
to have the estate administered by the Court, the claimants were (1) the 
father of A.K. (2) the brother of A.K. undivided from his father, and (3) 
the executor of M '.—Held, that S was the wife of A.K. when he went 
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Native CbrisHaa—{Concluded), 

through the form of marriage with M, and that, but for the faot that S 
had relinquished her rights, d would have been entitled on the death o( 
A.K. to euoh portion of hie estate the law assigned to her as hie widow. 
—Held,also that under s. 85 of the Indian Sucoessioo Act, 1865, the father 
ofA'iC. was entitled Co the whole of the estate. ADMINISTRATOR-GSNB- 

raCj of Madras v. An \ndach4ki. 9 M. 466 
12) See Minor, 9 M. 391. 

(3i See PENAL OODE (AOTXLV OF 1860), 10 M. 255. 

(4) See Succession act {X of 1865), lO M, 69. 

NegUgeace. 

See mortgage—Sale, 8 M. 200. 

Notice 

(1) See Mortgage—Priority, 8 M. 246. 

(2) See REGISTRATION ACT (III OP 1877), 8 il. 167. 

Notice to Quit. 

See Landlord and tenant, 8 M. 72. 

Obleciions. 

See Hindu Law-Partition. 8 M. 2U. 

Official Assignee 

See INSOLVENCY ACT (11 AND 12 VIC. CS. 21*, 8 M. 79. 

Onus Probaodl. 

(1) See ACT HI OF 1871 (TOWNS' IMPROVEMENTS, MADR4S1, 8 M. 64. 

iQj See ADVF.RSB POSSESSION. 9 M- 460. 

(3) See CIVIL PROCEDURE CODE (ACT XLV OP 1882), 8 M. 75. 

(4) See FOREST LAND, 9 M. 175. 

(6) Sea HINDU LAW -SELF ACQUISITION, 9 M- 477. 

Parent and Child. 

Act IX of 1861—Civil Procedure Code, ss. ll, 15—Suit for recovery of minor 
— Bee JURISDICTION, 9 M. 31. 

Partnership. 

See CONTRACT ACT (IX OF 1872j, 9 M. 492. 

(^) See Civil pbooedurb Code (act XEV of 1892), fl M. 604, 9 M. 447. 10 
M. 198. 

(2) See Hindu l&w-Partition, 8 M. 214. 

Penal Code {Act XL,V of 1360). 

fii s’s 22 378 3 ^ 9 -~Theft—Moveable property.—Mogop and immediately 

^ 'carried away, without any authority or right, several cart-loads ol e»tth 
of uaas«r.3«d Unds of village :-3eli. that A was not guilty of theft, 
QOBBN-empress V. KOTAYYA, 10 M. 255-1 Weir 413 

12) Sa. 21. ^ 18 —Thrf tot joint property fej/co-porcener.—Theft of joint property 
uiav be committed by co-parcener if be lakes it from joint poaeession and 
c-.nverts sucn possession iuto separate poasessioo, QuEEN-EMPRESS v- 
PONNURANO’aM, 10 M. 186*1 Weir 408 
(8) 8 65—See CRIMINAL PROCEDURE CODE (ACT X OP 18S2), 10 M. 165, 

4 8 15 -THalof prisoner of offence under Ch.Xllor XVIl after mvious 
^ mmcfioa.-If apria>n« is to be tried for an offence punishable under 
H 75 of the Indian Penal Code, a separate charge under that aeotion must 
b.i framed and recorded. QUBEN-EMPREBS v, DOBASAMI, 9 M 284-2 

Weir 266 

16 8t. 108 and iH-Native Chrislian-Marriage by relapsed convert.- A was 
' ^ baptized in infancy into the R^man Oath^io Church, but subsequently 

ralaDsed with the rest of her frnnily. into Hinduism and was married to a 
Hindu. Her Hindu husband since discarded her, and alleged that be would 


Page 



720 


931 


882 


595 


1171 


GENERAL INDEX. 


Pena! Code [Act XLV of I860)—{Continued). 


PAGE 


nof> have married her it be had known that she had been baptized. A was 
subsequently re-admitted into the Roman Catbniio Church and married by 
B. a priest, to a Roman Catholic during: the lifetime of her Hindu hus¬ 
band. Beld :-~that A’.s marriage with the Hindu was subsisting and valid 
at the time of her Christian marriage ; that she was guilty of the ofienoe 
nf bigamy : and that B was guilty of abetting that oSence. MiLLARD, 
In re, 10 M. 21S=»1 Weir 566 

<6) Ss. 190,503, 508— Intimidation—Excommunication by Roman Catholic priest 
—Criminal proceedings stayed until complainant established the illegality 
of the priest's acts in a Civil Court -—Where the exercise of ecclesiastical 
jurisdiction is plainly ultra vires, or otherwise unsanctiooed by the ordi¬ 
nances of a religious society, or where such ordinances controvert the 
general law. and, in either case, consequences result which the criminal 
law was intended to restrain, the Criminal Courts are not at liberty to 
decline jurisdiction. A Roman Catholic complained to a Magistrate that 
he had been threatened with an illegal seoteuce of excommunication and 
had been ex communicated by the ecclesiastical authorities, with a yiew 
to prevent him from asserting his legal rights in defending a civil suit 
concerning the property of a church :— Held, that, under the circum¬ 
stances. the proper course was for the Magistrate to postpone the trial till 
the cemplainant proved in a Civil Court the illegality of the action of 
the ecclesiastical authorities, /n re DECRUZ. 8 M. 140 = 2 Weir 249 ... 

(7) S. 213—See CIVIL PROCEDURE CODE (ACT XIV OF 1882), 9 M. 101. 

(8) S. 28(^—Probable danger to human life—Loaded gun left in open place ,—0 

having returned to his house after dawn from watching his crops at night 
with a loaded gun. and finding his hojise door locked, placed the gun, 
loaded, with the hammer down on th«j cap. on a cot outside his house and 
went for a short time to a neighbouring house. A, the child of a neigh¬ 
bour, four 3'eir>5’ old, was killed by the gun exploding. 0 was convicted 
under s. 266 of the Penal Code for negligently omitting to take order 
with the gun,sufficient to guard against probable danger to human life 
Held, that the conviction was bad in law. Quben-EMPRBSS v. CHBN- 
CHUGADU, 8 M. 421=9 Ind. Jur. 463=1 Weir 233 


^9) iSs. 295. Defiling a place of worship—Trespass on a place of sepulture.— 
R, a Hindu, had sexual intercourse with a woman within an enclosure sur¬ 
rounding the tomb of a Muhammadan fakir. He was convicted under 
s. 295 of the Indian Penal Code: —that, in the absence of proof, that 
the place was used for worship or otherwise held sacred, the conviction 
was bad, and that it should be altered to a conviction under s. 297 of the 
said Code. RATNA MUDALI. In re, 10 M. 126=1 Weir 256 

■(10) S. Attempt to commit suicide—Intention —Locus paenitentise.—R, with 
the intention of committing suicide by throwing herself into a well, ran 
to the well, where she was arrested. Shs was convicted under s. 309 of 
the Indian Penal Coda of having attempted to commit suicide:—HeW, 
that the conviction was illegal. Quben-Empress v. RAUAKKA. 8 M. 5 
= 1 Weir 330 

^11) S. 312— Miscarriage—With child—Stage of pregnancy immaterial .—A woman 
is with child within the meaning of 3. 312 of tbs' Indian Penal Code as 
soon as she is pregnant.— Held, therefore where a woman was acquitted on 
a charge of causing herself to missarcy, on the ground that she had only 
bean pregnant for one month, and thai there was nothing whioh could be 
called even a rudimentary foetus or child, that the acquittal was bad in 
law. Queen-Empress v. adema. 9 M. 369 = 1 Weir 331 


^12) S. 498 Marriage — Proof .—S and G having bean convicted of enticing 
away the wife of the complainant, the conviction was quashed on appeal, 
on the ground that strict proof of marriage baing necessary for a conviction 

under S 498 of the Indian Penal Code, the evidence adduced {viz., of the 
complainant, the woman, and her mother, who swore to the fact of the 
marriage) was not sufficient to enable the Court to form an opinion whether 
the marriage took placa as a fact, and if it did take place, whether it was 
according to law. The accused did nob cross-examine the witnesses as to 
the fact or validity of the marriage or otherwise impugn it. — Held, that 
the marriage was sufficiently proved. QUBEN-EMPRESS v. SUBBARAYAN, 
9 M. 9 = 9lDd. Jur. 464 = 1 Weir 572 






4 




1172 



GENERAL INDEX. 


Ptttal Code {Act XLV of 1860)^[Conclnded), 

(19) S. 600— Dffamation —Newspaper Uhel—Act XXV of 1867, ss. 5, 7 —Burden 
0 / proo/—38 Oeo. Ill, c. 78. s. 14—6<fi 7 Yici, c. 96, a. 7.—On 
the prosecution of the editor of a newspaper for defamation under e. 500 
of Ibe Indian Penal Code by publishing a libel in bis paper, an attested 
copy of a declarafioD made by the editor under s. 5 of Act XXV of 1886 
to the efiect that ha was the printer and publisher of tbe newspaper, was 
produced in evidfnoe by the complainant. Tbe editor having been con¬ 
victed by the Magistrate, the Sessions Court nn appeal quashed the 
conviction on the ground that there was no evidence that the editor was 
the writer of the libel or permitted its publication :—SeW, that in the 
absence of proof to the contrary, tbe decUration was prima facie proof of 
publication by the editor :^Eeld, also, that it would be a sufficient answer 
to the charge if the editor proved that tbe libel was published in his 
absence and without his knowledge and that he bad in good faith entrust¬ 
ed the temporary management of tbo newspaper during his absence to a 
competent person. RAllASAMl v. IjOKANADA, 9 M. 387 = 1 Weir 375 ... 

(14) Ss. 500, 504— See CRIMINAL PROCEDURE CODE (ACT X OF 1882), 9 M. 439. 

(16) S- 50 i’-Intent to provoke a breach of tkepence.—k abused B to such an 
extent as to reduce B to a state of abject terror that A having 

given to B such provocation as would under ordinary circumstances have 
caused a breach of tbe peace was guilty of an offence under s. 504 of the 
Penal Code. QUEEN-EUPBESS v. JOGAYYA, 10 M. 353=1 Weir 620 ... 

Peaalty. 

See Contract act (IX op 1872) lO M. 203, 
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Plaint, 

(1) See ACT VIII OF 1865 (RENT RECOVERY, MADRAS), 8 M. 411. 

(2) See Civil Procedure Code (Act XIV op 1882), 8 M. 62, 361, 

Pleader. 

Officer of Court—Sea OlVIL PROCEDURE CODE (XIV OF 1832). lO M. 111. 

Prescription. 

(1) See FISHERY, 8 M. 467. 

(2) See Forestland, 9 M, 285. 

Presidency SmailCause Courts Act {XV of 1882). 

S 18 — Suits for maintenance cognizable.—Bresideucy Small Cause Courts, con¬ 
stituted under Act XV of 1882, are not debarred from entertaming suits 
for maintenance not based on contract or declaratory decree. POKALA v. 
MURUGAPPA, 10 M. U4. (F.B.) 

Presumption, 

(1) See FOREST Land, 9 M. 175. 

(2) See Hindu Law- Partition. 8 M. 2U. 


privilege. 

See COUNSEL, 10 M, 28. 

Privy Council. 

Pfoetice-Re-hearing-Infancy of party at the time of m hearing of appeal—' Res 
noviter ” notiUelf a ground for a re-h4saring.-1^hexe may be exceptional 
circumstances which will warrant the Judicial Committee in allowing, 
even after an order of Her Majesty in Council has issued upon their re¬ 
port, a re-heariog at the instance of one of the parties. But this is an in¬ 
dulgence with a view mainly to doing justice when by some accident, with¬ 
out any blame, the party has not been heard, and an order has been 
made, inadvertently, as if he had been heard. In one of two appeals m 
suits relating to the sane estate, judgment was given by the Judicial 
Committee after a hearing on tbe merits. In the other, judgment wag 
given to the same efiect as in the first, it being conceded between the par- 
ties that the questions in both suits were the same. After both judgments 
bad been reported to Her Majesty, and oonfitmed by her ordersmCouncil, 
a petition for a re-beating was presented .—Eeid, that even assuming that 
a rase of tbe res noviter bad been made out (which was not, however the 
fact) the orders were final, and the petition must-be rejected. APPA RAO, 
In re, 10. M. 73 (P.0.) = 131. A. 166=4 Bar. P.O.J. 766 
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Promissory Note. 

See Stamp Act (I of 1879), 8 M. 87. 

Purchaser Bona fide. 

See MORTOAOE—Sale, 8 M. 200. 

Rating. 

see ACT I OF 1884 {CiTY OF MADRAS MUNICIPAL', 10 M. 38. 

Receipt. 

See Stamp act (I op 1R79). 8 M. 11. 9 M. 140, 10 M.64, 85. 

Receiver. 

See Civil procedure code (act XIV of 1882), 8 M. 229, 418, 10 M. 179- 

Reciprocal Demands. 

See Limitation act (XVof 1877), 10 M. 199, 

Registration Act {Hi of 1877). 

(1) S. 17— Unregistered conveyance—Covenant to pay >noney contingent on eject- 
ment^Suit lor money dismissed. —By an unregistered document Astipulated 
t;hat B should eojoy certain land for a term of years in order that a debt 
and interest might be liquidated by receipt of profits, estimated at a fixed 
sum, and it was provided that, if B’s possession was disturbed in the 
meantime, A should pay the balance of the principal then due and interest 
from the date of the loan. B having been ejected, sued A upon the covenant 
to p iy : —Held, that as the covenant to pay depended on the principal con¬ 
tract, which could not be proved for want of registration, B could not 
recover. VENKATRAYUDU v. PaPI. 8 M. 182 

<2) S. 41—See CRIMINAL PROCEDURE CODE (ACTX OF 1882), 10 M. 154. 

(3) 8 . Constructive possession in pursuance of oral agreement to sell land. _ 

When a vendor in pursuance of an oral agreement to sell certain land 
directed the tenants of tH»i land to pay, and the tenants agreed co pay, 
rent to the purchaser: -Held, that such possession was given to the pur¬ 
chaser as would satisfy the condii ion of s. 48 of the Indian Registration 
Act, and enable him to resist the claim of subsequent registered purchaser. 
PaLANI V. SelaMBARA, 9 M. 267 

« • • 

(4) 8 s. 49. Notice—Fraud—Optionally registrable sale-deed, unregistered^ 

competing with similar deed registered.—R sold land to Sin 1873 forRs 64 
and put S in possession. In 1S79 Rsold the same land to N forRs. 24-8-0. 
N registered his sale deed. The sale-deed of S was not registered. In 1879 
S sued N to have N’s sale-deed cancelled on the ground of fraud. The 
Lower Courts held that N’s sale-de^d wis executed collusively and fraudu¬ 
lently and decreed the claim : —H id. on second appeal, that as there were 
grounds, apart from notice and Knowledge of possession, for holding N'a 
sale-deed to have been executed collusivoly, the decision was correct 
NARASIMULU v. SOMANNA. 8 M. 167 

• • • 

{5) 8 bO—ConJiict between an unregistered hypothecation bond and subsequently 
registered conveyance- Notice — Decree on hypoihecationbond. — Land 
was hypothecated to plaintiff by an unregistered bond, dated 20th May 
1B78. a»sd afterwards sold to the defendant by a registered conveyance, 
dated 29th June 1879. which recited the previous hypothecation. In a 
suit brought by the plaintiff to enforce his charge :-SeW, that there 
was no conflict between the instruments, and hypothecation bond was 
enforceabl e though unregistered. RauaCHANDRA v. KRISHNA 9 M. 
495 = 10 Ind. Jur. 456=11 Ind- Jur. 139 

(6) 8 . 50—Registered purchaser-Notice of prior contract to self.—The words 

former part of this section ” used in the second paragraph of s. 50 of the 
Registration Act, 1877. refer to the whole preceding portion of the 
section. —• Held, therefore, that a registered purchaser of land, who 
bought with notice of a prior unregistered contract by his vendor to 
convey to the plaintiff, could not resist a suit for speoiffo parformanca on 
the plea of registration. Kadar v. ISMAIL, 9 M. 119 

(7) See Mortgage-Priority, 8 M. 246. 
iRcgutaiion (// of 1802'. 

Bee Forest Land, 9 M. 175. 
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Megutattoa {XXV of 1802). 

(1) S. 3—Inam— Orant by zemindar—Tenancy not determinalbe at will of grantor's 
swccMSOf—Admission.—Regulation XXV of 1802, s. 3, imposes restriotlons 
on alienatioDS only to secure the ioterests of the public revenue, and under 
it the zamiodar has no po^ver t > disturb grants otherwise valid made by 
his predecessor, or titles to inams acquired by prescriptioo. An inam, 
existing under grant made in IKU, became in 1863 the subject of arrange¬ 
ment between the zamindar who has succeeded the grantor in the zemin- 
dari, and the inamdars. This resulted in what was either a confirmation 
of the original grant on terms more favourable to the zamindir, or a new 
grant of ao estate in all resoecti. save as to the rent, simtlar to ths previ¬ 
ously existing estate, which was a tenancy in perpetuity. To a suit 
broughc by certain mortgagees against the inamdars. to enforce mortgage 
rights, existing since 1842, the defence was made that possession taken of 
the ina"! lands by the Collector in 1845 bad determined tbe original inam 
rights therein, as well as the lien of the mortgagees. The present zemin¬ 
dars, son and successor of the grantor of 1863, now claimiog that be bad 
determined the tenanoy by a notice to quit.— Held, that the above did not 
operate fls any estoppel as between tbe plaintiff and the inamdars, the 
zamtndars not having been a party to tbe suit, but was only an admission 
and not conclusive— Held, also, that the tenancy was not determinable by 
puch notice. Vizianagaram Maharaja v. bubyanarayana, 9 M. 
307 rp-c.)«13 I.A, 32 = 4 Bar. P.C J. 696=10 lud. Jut. 193 

(2) 8. 4-See MUHTARAFA, 9 M. 14. 

Regulation {XXtX of 1802). 

(1) 8 . 7.--The office of karnam in a zamindati village having been held by 

three brothers jointly in hereditary rights, tbe zamiodar, on the deith of 
one brother, did not fill up the vacancy, coasidecina that the work could be 
well conducted by the two survivors. On the deith of the survivors 
their sons succeeded to the office. The zamindar subsequently desiring to 
reappoint a third karnam, nominated an outsider to the joint tenanoy of 
the office :—Held, that as there were heirs of the last holders in existence, 
the appointment was invalid. VBt^KaYYAv. SUBBABAYUDU, 9 M. 283 ... 

(2) 8 . 1—Karnam—Incapaeity of next heir—Minority—Appointrnent bv land- 

holdet of successor tvithout proof before Zillu Court of incopocityof heir, A 
karnam in a zamindati village having died leaving a minor «oa. the land¬ 
holder appointed the brother of the late karnam to the office. In a smt 
brought by the son. after attaining majority, to establish his right to the 
office and to recover its emoluments t—SeZd. that under the provisions of 
Regulation XXIX of 1802, he was not entitled to recover. 8 7 of the 
Regulation provides that in filling tbe office of karnam, the heirs of 
the preceding karnam shall be chosen by the landholders, except in cases 
cf incapacity, on proof of which before the Judge of the zilla the landhol¬ 
ders shall be free to exercise their discretion in the nomination of parsons 
to fill vacancies :—Held, that where the incapacity arose from minority 
about which there was no dispute ao appointment by a landholder made 
without proof before the Ooiirt of the incapacity of the heir was valid- 
VBNKATANABATANA V. SUBBABATUDU, 9 M. 214 = 10 Ind. Jur. 94 

(3) 6. 7—See EABMAM. 10 M. 226. 

Regulation (XXXIV of 1802). 

Mortgage by way of conditional sale—Muhammadan mortgagor.—la 1832 » 
muhajnmadan mortgaged certain land with possession on oondition that 
if the money lent was not repaid within eight years, tbe land should be 
enjoyed by the mortgagee after that period as if conveyed by sale. In 1883 
a suit was brought to redeem '.—Held, that tbe title of tbe mortgage be¬ 
come absolute by virtue of tbe terms of tbe contract on default of payment 
within the time specified. Tbe obligation oast by Regulation XXXIV of 
1802 upon a mortgagee to account for profits does not prevent a mortgage 
by way of conditional sale from becoming, afi^er tho period for redemption 
w elapsed, an absolute sale where no account has been rendered by the 
oovtgagee. The rule laid down io Paltabhiramier’s ease (18 660) 

to a mor^^e eieouted by a Mabammadan. MALLIEABJUMDDU 
V. HALLIEABJUMUDU, 8M. 186*9 Ind. Jnr. 98 
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Regulation {V of 1804). PAGET 

(1) Bee Limitation act (XV of 1877), 8 M. 525. 

(2) S. 14 (41, s. 20—See REGULATION (X OF 1331), 10 M. 

Regulation (/ of 1805). 

Sea ACT I OP 1882 (SALT LAWS AMENDMENTS, MADRAS), 8 A. 342. 

Regulation IV of 1816. 

(1) Village Munsif — Jurisdiction^Power to transfer suit. — In a suit under 

Regulation IV of 1816 the defeadant baviag objected to the Village 
Munsif trying the suit on the ground of personal hostility, the Munsif 
transferred the suit to another Village Munsif:— Held, that this transfer 
was illegal. Per Hutchins, J. — 8eynble:—ln such a case the Village 
Munsif should report the facts to the District Court, and the District 
Judge should transfer the case for trial to another Village Munsif. 
LAKSHMAKKA V. BALI. 8 M. 500 ... 34J 

(2) S. 5— Village Munsif—Civil jurisdiction—Limitation of suits—Limitation 

Act, 1877, s. 6.—S. 5 of Regulation IV of 1816, which prohibits Village 
Munsifs frosn trying any suit cognizable by them, unless (inter alia) the 
cause of action has arisen within twelve years previous to the institution 
of such suit, does not exclude such suits from the operation of the Indian 
Limitation Act, 1877. ERAJABI v. MAYAN, 9 M. 118 479’ 

(3) S$. 29, 35—Remedy confined to parlies to suit.—The renaedies provided by 

B 35 of Regulation IV of 1816 against Village Munsifs ate coofioed to 
persons who are parties to suit before such village Munsifs. RamaN v, • 
PAKRICHI. 9M. 385 lF.B.)=lOIod. Jut. 291 ... 663 

(4) S. 30—Personal property only liable to attachment in execution of Village 

Munsil's decree.—Under Regulation IV of 1816 the decrees of Village 
Munsifs cannot be executed against other than personal property. Suoh 
decrees can be executed by a transfer of the decree and against the 
representative of a deceased judgment debtor. KaLANDAN v. PAKRICHI, 

9M. 378 (F.B.) ... 659 

Regulation VII of 1816. 

See Regulation XII op 1816, 8 M, 569. 

Regulation XII of 1816. 

District panchayat—Regulation VII of 1816—4cf III of 1873.—Neither the total 
repeal of Regulation VII of 1816 by Act III of 1873 (Madras Civil Courts 
Act) nor the partial repeal of Regulation XII of 1916, so far as it contain¬ 
ed words of reference to regulation VII of 1816 abolished the juris- 
diction of district panchayats. A Collector cannot order a reference to 
a district panchayat under Regulation XII of 1816 unless there has been 
(1) an inquiry as to whether the parties will submit to the jurisdiction, 
of a village paochayat; (2) an objection from either party to such refer¬ 
ence, and a request in writing by one of the parties that the matter be 
referred to a district panohayat. Chikati Zamindar v. PEDDAKI- 
MEDi Zamindar, 8 M. 569 390* 

Regulation II of 1818. 

800 ACT I OF 1832 (SALT LAWS AMENDMENT, MADRAS), 8 M. 342. 

Regulation IX of 1822. 

8, 5—Sale of land to recover fine imposed by Collector—Title of purchaser.—k 
sale of land under the provisions of s. 5 of Regulation IX of 1822 does not 
convey to the purchaser a title free from prior incumbrances. RAMAN v, 

HaSSEn, 9 M. 247 = 10 Ind. Jut. 63 ... 669 

Regulation IV of 1831, 

Bee HINDU LAW—iMPARTffiLE ESTATE, 10 M. 1. 

Regulation VI of 1831. 

See Hereditary Village Office, 8 M. 249. 

Regulation X of 1831. 

Ss. 1, 2, 3—Regulation V of 1804, a. 14 (4), s. 20-Sale for arrears of revenue of 
iMtta held by tenants in common during minority of some of the ovyners— 
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RegulMtioa X of i83l ^(Concluded). 

Mi/nority no bar to sale-^Civil Procedure Code, s> 32.—A mitta held by 
tenants in oommon was sold for arrears of revenue at a time when the 
owners of a nniety thereof were minors. In a suit bioughn by the mother 
of these minors on Ihoir bebalt against theOolleciior to set aside the sale, 
the District Court hold that Regulation X of 1831, s. 2, absolutely debar¬ 
red the Golleotor from selling the estate of the minors during their minority 
aud set aside the s ilo so far as their interests were conceroed i Held, on 
appeal, that the minors not being sole proprietors, their estate wts not 
one of which the Court of Wards could assume the managemeot, and, 
therefore, s. 2 of Regulation X of 1831 did not afieot the. sale. In the 
above-mentioned suit the plaintiffs impleaded also the other previous own¬ 
ers, of whom one w is r.he purchaser at the sale. Two others, in their 
written statement, pleaded that the purcha.se bad been made in fraud of 
tueir rights, and cl.timed to be stilt entitled to their shares in the mitta 
on the ground that the purcha^ermust be h?ld to have purchased for iheir 
benefit flndian Trusts Act, 1882. s 90). They further claimed that 
should the sale be set aside so far as the plaiutiS’s interest were concerned, 
the sate of their interests alsoshould be hel l lo be null and void. Before 
the suit came on for hearing the District Juige suo moiuordered that these 
twp defendan's should be made plaintiffs in the suit under e. 32 of the 
Oo^e of Civil Procedure. At the date when this order was made, the claim 
of these defendants, bad they sued to set aside the sale in their own in¬ 
terest, was barred by limitation : Held, that the order was illegal. 

Krishna v. Meeampebuma, lO M. 44 


Regulation XX V of 1832. 

See MUHTARAFA, 9 14. 

Religion. 

Change of—See HINDU LAW—Marriage, 8 M. 169. 


Residence. 

See CIVIL Procedure code (act xivof 1882), 8 M. -205. 




K 




Rea iudicata. 

(1) In 1883, plaintiff sued to recover certain land from the defendant on a demise 
of 1856, which he alleged was a renewal of a prior demise of 1835. The 
suit was dismissed on the ground that tbedomisH of 1856 was not proved. 
Plaintiff then sued to recover the same land on the demise of 1835 and on 
title: that the decree in the former suit was no bar to this suit. 

KANDUNNI V. KatiAMDIA, 9 M. 25l 

(9) It is by the decree and not by the judgment that a question of res judicata 
must be decided. In 1831 A sued and K and others claimiog a declara¬ 
tion of his title to certain land and an injunction against interference with 
bis possession. R claimed part of the land by purchase from M. The 
' Munsif decreed for A and this decree wasconfirmed on appeal by the Dis¬ 
trict Judge, but in bis judgment the District Judge recorded that K’s 
claim was not adjudicated upon and that he should bring a fresh suit if 
he had any claim. In 1883 K sued A to recover the laud, which he claim¬ 
ed by purchase from M. A pleaded that the claim was res judicata by 
virtue of the decree in the former suit. The District Munsif and, on ap¬ 
peal, the District Judge held that the claim was not res judicata and de¬ 
creed for K ; Held, on appeal to the High Court, that as no reservation 
was made in the decree of E’b right to bring another suit, the plea of 
res judicata was good, but that, under the circumstances, an opportunity 
^jshould be given to K to apply to the Dislriot Court to have the decree in 
the former suit brought into conformity with the judgment. This having 
been done, the decree of the lower Courts was confirmed. AVALA y. 
KUPPU, 8 M. 77 

0) Civil Procedure Code, s. 13— Decree of competent Court. —In 1875, F sued in 
a MuasiCs Court to eject a tenant from a honse and to recover arrears of 
rant. S iDtervened and claimed the bouse under a deed of gift. The 
--- value of the property comprised in the deed of gift exceeded the limit of 
l.tbl pecuniary jari8dictii'>n of the Muosif's Court The suit was dismissed, 
appeal the claim of S under the deed of gift was adjudicated upon 
and gejeoted, aod P obtained a decree for the land. In 1882, 8 sued P 
to raoovdr all the property comprised ia the deed of Held, that, 8 
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Res iudicaia— [Concluded). 


Paqb 


was estopped by the decree in the former suit from claiming the house. 
It was contended by P that the deed of gift was invalid; Beld, that as to 
validity of the deed of gift, the decree of the Muosif’s Court was not the 
decree of a competent Court within the meaning of s. 13 of the Code of 
Civil Procedure, 1882, and. therefore, that S was not estopped from show¬ 
ing that the deed was valid, and claiming the rest of the property com¬ 
prised therein, PATHUMA v. SALIMAMMA, 8 M. 83 

(4) Estoppel- —V sued to eject K, from certain land, alleging that K having 
entered under a lease held as a trespasser. K pleaded that he beld as 
mortgagee It was found that K obtained possession under a mortgage 
deed for Rs. 1,000, which bad not been registered, and that be held also 
a second mortgage for Rs. 50, and it waf. held on second appeal that K 
was entitled to defend his possession by virtue of the mortgage for Rs. 60 
and, as V, had not ofiered to redeem the charge but had sued on false 
averments the suit was dismissed. V then sued K to recover the land 
on payment of Rs. 60. In his plaint V stated that, though the mortgage 
deed for Rs. 50 was fabricated, the High Court had decided that he 
was bound to pay Rs. 50 before recovering the land from K. The District 
Court on appeal dismissed the suit on the ground, inter alia, that as V 
denied the genuineness of the mortagage, be could not sue for redemp¬ 
tion ; Beld, that V was entitled to redeem. VARATHAYYANGAR V. 
KRISHNASAMI, 10 M 102=11 Ind. Jur. 102 

(51 See Civil Procedure Code (act VITI of 1859), lO M. 272. 

(6) See Civil Procedure Code (Act X of ir77), 8 M. 219. 

(7) See Civil Procedure Code (act XIV of 1832), 8 M. 348, 8 M. 496. 

(8) See Hindu Law-Widow, 10 M. 15. 

(9) See Jurisdiction, 9 M. 39. 

(10) See Malabar law—Karnavan, 8 M. 484. 

(11) Bee MORTGAGE-Redemption,8 M. 478. 

Res novUer. 

Bee Privy Council, 10 M. 73. 

Resumption. 

See Landlord and Tenant, 8 M. 72. 


Revenue, 

See LIMITATION ACT (XV OP 1877), 10 M. 115. 

Review, 

(1) See COURT Pees act IVII of 1870j, 9 M. 134. 

(2) Bee PRIVY COUNCIL, 10 M. 73. 

Sanction. 

(1) To institute suit—See CIVIL PROCEDURE CODE (ACT XIV OF 1882), 10 M. 185. 

(2) To presecute—See CRIMINAL PROCEDURE CODE (ACT X OF 1832), 9 M. 224. 


Sarvasvadtanam Marriage. 

See Malabar Law—Inheritance, 9 M. 260. 

Service Tenure. 

See Landlord and Tenant, 8 M. 72. 

Settlement. 

See STAMP ACT (I OF 1879), 8 M. 453. 

Slander. 

See Defamation, 8 M. 175. 

Small Cause Court. 

(1) Act XI of 1965—Jurisdiefton— Water-cess—Payment by landholder-^ItnpUed 

contract by tenant to recoup. —If a landholder pays to Government water- 
cess which bis tenant is legally bound to pay, a Small Cause Court con¬ 
stituted under Act XI of 1665 has jurisdiction to decide a suit brought by 
the landholder against the tenant to recover the amount so paid by the 
landholder. VENKATRAMYA v. VIRAYA, 8 M. 4 

(2) See Army ACT OF 1881, 44 AND 55 ViC., CH. 68, 10 M, 319. 
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Specific Reilef Act I of lS77. Page 

(1) Seo OIVIL PROCEDURE CODE (ACT XIVOF 1882), 8 M. 36. 

(2) 8. 27-See REGISTRATION ACT (III OP 1877), 9 M. 119. 

(3) S. 42—Suit reversioners o/Hindu jyuiow.—The plaiutifld, uocJe’s sons of 

R a deceased Hindu, brought a suit as rovecsioners of R for a declara¬ 
tion that certain aUenations made by M, the widow of R, were not bind¬ 
ing boyond the lifetime of M. The District Judge held on the strength of 
Greeman Singh v. Wahari Lall Singh, 8 Cal. 12, that the suit would not 
lie under s. 42 of the Specific Relief Act. Held, that the suit would lie. 
GANGAYYA V. RlAHALAKSHMI, 10 M. 90 ... 813 


(4) S. 42-See JURISDICTION, 8 M. 516. 

Stamp. 

See Court Pees act (VJI of 1870). lO M. 187. 

Stamp Act (/ of 1879). 

(1) S. 3, cl. 4 (6)— Bond. —A cx..cuted a document, by which be promised to pay 

on demand Rs. 16 to B. The writjr ul the Uactmieui signed the dtx;a- 
^ ment as writer, for iho purpose of attesting A's siguatuie : Held, that 

^ the document was liable to stamp duty as a bond. REFERENCE UNDER 

Stamp act, s. 49, lO M. 158 (F.B.) 

(2) S'3 (10)--C/nduf.v atavvped—Rule 5(e) of the Government of India, 3rd 

March 1882 (aite&lation^ of plain sheets subjoined to stamped documents), 
ultra vire.^.-Of the rules, dated 3rd March 1882, issued by the Gover- 
nur-Geoeial in Council, under ss. 9, 15, 17, 32, 51 and 56 of the Indian 
Stamp Act, 1879, rule 5 (e) requires that the part of au instrument 
which is written on plain sheets of paper attached to the stamped paper 
must be attested by the parties executing, and hy tbe witnesses to, the 
document: Held, by K.'rnau, Muttusimi Ayyar and Brandt, JJ. (Turn¬ 
er, C.J., dissenting), that tbe rule IS ullTCi vires and mopecative for (he 
purpose of declaring an instrument, written contrary cothe provisions 
thereof, unduly stamped within tbe meaning of s. 3 (10) of the Act. 
Per Turner, C.J.—An instrument not written in accordance with the di¬ 
rections iu rule (e) is not duly stamped. REFERENCE UNDER STAMP 
ACT, 8. 46, 8 M. 532 (F.B.) 

(3) S. 3 (17), scA. II, 15 \b) — Receipt—Consideration--Barrister's fee, Honorarium 

not rnerces. - A receipt given by a Battislec lor a lee is exempted from stamp 
duty by ait, 15 (5) of sch. II of the Indian Stamp Act, 1879. REITEB- 
ENCB UNDER STAMP ACT, &. 46, 9 M. 140 (F.B.) 

(4) S, 4(c), sell. 1, art. 5—Court Fees Act, sc)i. II, art. 1 t6)— Petition to 

withdraw suit — Agreement — Bond, —A petitiou, stamped as an agreement, 
having been presented to a DistrictOourt by the parties to a suit, inform¬ 
ing the Court that they had entered into au agreement, whereby, inter 
alia, tbe defendant was bound to deliver to tbe piaintill certain wood, 
and requestiog thac the suit might be removed icom the file, tbe District 
Judge impounded it, levied a sum for insufficient stamp-duty and apenal- 
ty, on tbe ground that it was a bond, and forwarded it to the Colleotor. 
Upou a reference made by the Board of Revenue at tbs instance of the 
Collector: Held, (bat the duty leviable was a Court foe stamp under 
art. 1 (6) of sch. 11 of the Court Fees Act, 1870. REFERENCE UNDER 
STAMP ACT, B. 46, 8 M. 15 (F.B.) 

(5) Ss, 34, 50.—Where a document has been admitted iu evidence as duly stumped, 

such admission can only be called in question by the Appellate Court 
under s. 50 of the Indian Stamp Act. REFERENCE UNDER STAMP 
ACT, B. 46, 8 M. 564 iP.B.) 

(6< Ss. 61, Qi—Receipt-Acknowledgment by Icffcr.—Whore the receipt of money 
exceeding 20 rupees, in satisfaction of a debt, is acknowledged by letter 
without a receipt stamp being affixed, the writer is liable to punishment 
under s. 61 of the Indian Stamp Act, 1879. REFERENCE UNDER STAMP 
Act, 8. 46, 8 M. a (F.B.) = 1 Weir 902 

(7) S. 67.—The second clause of s. 67 of the Indian Stamp Act, 1879, is not 
controlled by the first clause of tbe uec.ion, which refers only to bills of 
exchange and promissory notes, but applies to all cases iu which a docu¬ 
ment is executi-d with intent to defraud the Government of stamp duty. 

Reference under Stamp act, s. 46, 9 M. i88 (F.B.) 
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Stamp Act (I of I879)-^{Concluded). 

(8) Sch. I, art. 11 —Promissory note — Bond—Impressed label -Impressed sheet — 

Rule 9 (a) of the Rules of Government of India of ^6th February 1881.— 
By :l documeDt, dated 8th March 1882, which purported to be a promis¬ 
sory note attested by three witnesses and written on an impressed label of 
two annas, A promised to pay B before a certain date Rs. 135: Beld, that 
the document ^as h bond and mu>t be treated as unstampei for the pur¬ 
poses ofs. 34 of the Indian Stamp Act, 1879. By a document, dated 23rd 
June 1880, stamped with an adhesive stamp of one anna, purporting to be 
a promissory note attested by two witnesses, A promised to pay Bs- 56 to 
B or order, on demand ; Held, that the drcumeut was not a bond but a 
promissory note. REFERENCE UNDER STAMP ACT, S. 46, 8 M. 87 (F.B.) 

(9) Sch. 1, art.'21sch. II, aif 11 {a)-[^akil—Entry on roil of advocates^" 

Exemption from nuty —By art. 11 (ai of sch II of the Indian Stamp 
Act, 1879 (which exempts from duty the entry of an advocate, vakil 
or attorney on the roll of any High Court when be has previously been en¬ 
rolled in a High Court established by royal charter), a vakil on the roll of 
the Hich Court, Madras, who applies to be entered on the roll of advo- 
cat;.s. is exempt <1 from the duty prescribed by art. 27 of sch. I of the 
said Ad. In >c PARTHASARADI, 8 M. 14 (F.B.) 

(10) Sch, I, art. 41 (5)—.S’. 3 (13), fch. I. nrt, 29; art. 5 (c)— ^lort^aqe-^ 

Assxtiniiieni of yroiv'my co(fee .—By an agreetneiit made the first day of 
September 1884, A, in coustderation of Rs. 1.000 to be advanced to him 
by I', Hssigued to B the whole crop of coffee iben growing upon a cettaiu 
estate upon trust, inter alia, to secure the repayment of che sum advanc¬ 
ed. It was stipulated that A should cultivate the crup till maturity and 
deliver it to B : Held, that this document was a mortgage liable to duty 
under act. 44 (5) of sch. I of the Indian Stamp Act, 1879. REFERENCE 
UNDER ST.AMP ACT, S. 46. 8 M. lOi fF B.) 

(11) Sch I, art, 50 (6)—See COURT FEES ACT (VII OF 1870), 9 M. 146. 

(12) Sch. I, art. 50, cl. (6 )—Court Fees Act, sch. II, art. 10 (a )—Vakalatnama 

—‘Poivcr.of-attomey.—k documet.t was given to P by thirty-six persons 
jointly iuterested in a certain sum of money authorizing him to appear 
before a certain officer ar.d receive paymmt thereof: Beld,i\i^t> the 
document was a power-of-attoiney, and thit consequently the proper 
stamp duty was one rupee, leviable under the Indian Stamp Act, 1879, 
sch. I, art. 50 (6). REFERENCE UNDER STAMP ACT, S. 46, 9 M. 358 
(F.B.) 

(13) Sell. I, art, 57—Sdffewcnf—Sfawp - Under art. 57 nf sch. I of the 

Indian Stamp Act. 1879, stamp duty on a settlement is to be calculated 
on the value of the property settled as sot forth in such settlement: Held, 
that these terms do not mean the value of the interest or interests created 
by the settlement, but refer to the value of the property settled, which, it 
was intended by Legislature, should be set forth in the eelllement. 
Reference under Stamp act, S. 46, 8 M. 453 iF B.) 

(14) iScft. II, cl. 2 (a)— Agreement for, or relating to, the sale of goods.—By an 

agreement in writing the vendor agreed to sell, and the purchaser to buy, 
certain salt for aprice to be paid at a future date. The salt was to be at 
purchaser’s risk from tbe date of the execution of the agreement, and, if 
not removed within a certain time, to revert to, and become the property 
of, the vendor ; Held, that this document was exempt from duty under 
sch. II, cl. 2 (d), of the Indian Stamp Act, 1879. REFERENCE UNDER 

Stamp act, s. 46.10 M. 27 (F.B.) 

(15) Sch. II, art. 15 (a) — Recf-ipt —Endorsement of payment on mortgage-deed .— 

An endorsement on a mortgage, acknowledging the receipt of the sutQ 
thereby secured is exempt from stamp duty under sch. II, art. J5 <a) of 
the Indian Stamp Act, 1879. REFERENCE UNDER STAMP ACT, S. 46, 
lOM. 64<F.B.: 

(16) Sc/i. II, art. 15 {b)—Receipt given by Secretary of Club to a Member for 

Club bill.- Whore a receipt in writing is givt n by the Secretary or other 
Manager of a Club to a Member acknowledging a paynunt above Rs. 20 
on account- of a Club bill, it is liable to stamp duty. REFERENCE UNDER 
STAMP ACT, S. 46, 10 M. 85 (F.B.) 
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Statute 2i Qeo. HI, c. 70. 

8. 6 -Bee JURISDICTION, 8 M, 24. 

Statute 38 Qeo. HI, c 78. 

S. l4-8ee PENAL Code (ActXLV of 1860), 9 M. 387, 

Statute 39 & 40 Qeo. Ill, c. 79. 

See Jurisdiction, 8 M. 24. 

Statute 4 Qeo. IV, c. 71. 

See JURI&DICTON, 8 M. 24. 

Statute 6&7 Viet,, c. 96. 

S, 7—See PENAL CODE (ACT XLV OP I860), 9 M. 387. 

Statute // d 12 Viet., c. 2i. 

(1) Sea CIVIL Procedure Code (Act XIV op 1682), 3 M. 276. 

(2) See INSOLVENCY ACT (11 AND 12 ViC., C. 21). 8 M. 79. 8 m! 97, 8 M 554 

Statute 23 & 24 Vict^, c. iSh 

8. 22-806 Madras boat Rules, 9 M. 431. 

Statute 24 & 25 Viet., e. 67 (Indian Councils Act). 

5. 22—See Letters Patent, Madras. 1865, 9 M. 253 , 

Statute 24d2S Viet., c. 104 {High Court's Act). 

S. 9- See Letters Patent, Madras. 1865, 9 M. 253 . 

Statute 34 d 35 Viet, c. 62. 

8. 3-See OiviL Procedure Code (act XLV op 1882), 9 M. 256. 

Statute 44 & 45 Viet., c. 58. 

(1) Ss. 144, 151, 156-See ARMY ACT OP 1891, (44 & 45 Vie.. C. 58), 10 M. 108, 10 M 319 

(2) 8. 145—See ARMY ACT OP 1881, (44 AND 45, ViC., C. 68), 8 M. 366. 

(3) S, 151 (3) - See ARMY ACT OP 1881, 9 M. 170, 

Street, 

See ACT III OF 1871 (TOWNS’ IMPROVEMENTS, MADRAS), 8M. 64. 

Succession Act (X of 1865), 

(1) Effect of, on estates of Native Christians previomly following Hindu Law — 

A and J brothers. Native Christians, desceodants of Brahmans, were 
Jivin? in coparcenary and owned certain land on the date when the Indian 
Succession Act. 1865. CHme into force. In 1872, no partition having been 
made, A died; aeld^ tha6 J did not take Ibe whole estate od the 
death of A by survivorship. TBLLIS v. SALDANHA^ 10 M. 69 

(2) .B. 4—Bee DIVORCE, 9 M. 12. 

(3) Ss. 35, 331-See Native CHRISTIAN, 9 M. 466, 

Tax, 

Suit to recover-See ACT XI OF 1866 (SMALL CAUSE COURTS), 9 M. 110. 

Theft, 

See Penal Code (act XLV op 1860), lO M. 186. 

Tidal River. 

See Fishery, 8 M. 467. 

Trade-mark, 

User in foreign market—Abandonment—Esioppel bp conduct,—Bnoh possession 
and use of a trade-mark in one market as to constitute a right in it, estab* 
lisbes in the owner thereof an exclusive right to that trade-mark in other 
markets, although the owner may not have used it in such markets. To 
constitute a mark, a trade-mark it must have been adopted as a symbol 
devised to disiinguieh a particular class of goods as the goods of that class 
manufactured or selected by a particular manufacturer or merchant. 

Where the plaintiffs by their conduct ltd the defendant to believe that 
they c aimed no right to a certain trade mark, and that it was open to 
the defendant to adopt it as his own. and the defendant did adopt it, and 
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Trsde-mark^iCunduded). 

by his industry secured a wide popularity for it in the Indian market: 
Held, that the plaintjfis were estopped from denying the defendant’s right 

Hooper, 8 
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to use the trade-mark in the Indian market. Lavebgne v. 
M. 149 


Trade Tax. 

See MuhTARAFA, 9 M. 14. 


Transfer of Property Act [IV of 1882), 

(1) Ss. 2, 99^Allachmenl of property mortgaged prior to 1882.—In 1884, a 
mortgagee obtained a decree for arrears of interest due under a mortgage 
deed of 1879 and in execution of tlm decree attached and applied for the 
sale of the land mortgaged ;— Held, that by reason of s. 99 of the Transfer 
of Property Act, 1882, the land could not be sold otherwise than by a suit 
instituted under s. 67 of the said Act. KAVERI v. ANANTHAYYA, 10 M. 129 
= 11 Ind. Jur. 138 


(2) S. 2, cl. (a), s. 53—866 REGISTRATION ACT (III of 1877), 9 M. 119. 

(3) Si. 58, Hypothecation bond.—The period of limitation for suits upon 

hypothecation bonds, which contain no power of sale, orefiect do transfer 
of property, executed betore the Transfer of Property Act came into opera* 
tion, is twelve years under sch 11. art. 132. of the Limitation Act of 1877. 
—Aliha V. Nanu II.L.R., 9 Mad. 218( followed. Per Muttusami Ayyar, J. 
—“The transaction in suit appears to be of the kind described iu s. 100 of 
the Transfer of Property Act, whicu defi.ioa bow a charge is created ; but 
“it seems to me that the Transfer of Property Act does not invest all prior 
hypothecitions with the rights and liabilities arising from simple mort¬ 
gages, whether or nor, thoic transactions satisfy the requirements of the 
definition it contains of simple mortgages.” Rangasami v. MUTTU* 
KUMARAPPA, 10 M 509= 11 fnd. Jur. 452 

(4) 8. 59—See Civic Procedure Code (Act XIV of 1882), 9 M. 103. 

(5) S. 60—See Mortgage (Redemption). 9M. 453. 

(6) 8. 85- See HINDU LAW (JOINT FAMILY), 9 M. 343. 

Ss, 131, 135—.Wbtice —Assignment of actionable claim—Rights of transferee 
for value.—A sued for principal and interest due on a mortgage assigned to 
him for value by the mortgagee. No notice of the assignment was given 
to the mortgagors before tho plaintiff’s demand. The sum sued fat 
exceeded the amount ptid by the plaintiff for the assignment and reason* 
able interest on it; but such amount was not paid or tendered to the 
plaintiff: Held, thit the plaintiff was entitled to a decree for the whole 
amount due on tho assigned mortgage. Subbammal v. Venkatarama, 
10 M. 289 


(7) 


Trust. 


See WILL, 9 M. 325. 

Trusts Act ill of 1882). 

S. 91—See REGISTRATION ACT (III OP 1877), 9 M. 119. 

Vakil. 

See STAMP ACT (I OF 1879), 3 M. 14. 

Valuation of Suit. 




(1) CoMrf Fees Act, s. 6, sch. 11, art, 17.—In a suit on a mortgage bond, a decre 

was passed for payment of principal and interest, and in default lot sale 
of the mortgaged property. Some of the defeniants filed a memorandum' 
of appeal against so much of the decree as declared the liability of tlm 
property, affixing a stamp of Rs. 10 only : Held, that the proper stamp 
to be paid was not Rs. 10 as in the case of a declaratory decree, hub on 
the value of the debt not exceeding the value of the property. VENKAPPA 
V. NARASIMHA. 10 M. 187 

(2) Jurisdiction of District Munsifs—Suil for declaration of title to paid o^ces — 

Withdrawal of claim to sotne of the offices— Office still claimed vnvolving the 
right to the others .—In a suit to declare title to four paid offices iu a temple, 
the plaintiffs asked that the issues with regard tn three of them should not 
be tried, but on cross-examination a!^se^l«^d right to them': Held, that 
> 'ntbf i^^tiffs were not shown to have relinquished their olahu on the three 
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